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PREFACE 

This  publication  is  a  compilation  of  decisions  of  the  Department  of 
the  Interior  in  cases  arising  under  the  Taylor  Grazing  Act  of  1934,  as 
amended  (43  U.S.C.,  sections  315-315r),  and  the  Federal  Range  Code 
for  Grazing  Districts  (Title  43,  Code  of  Federal  Regulations,  Part 
161.)  The  compilation  brings  together  the  Department's  decisions  in 
cases  arising  under  the  foregoing  authorities  from  enactment  of  the 
Taylor  Grazing  Act  through  1958.  Most  of  the  decisions  have  not 
been  previously  published.  Through  this  compilation  they  are  being 
made  available  to  all  Department  and  Bureau  offices,  and  others  con- 
cerned with  administration  of  the  Taylor  Grazing  Act. 

As  an  aid  to  users  of  the  compilation,  an  index-digest  of  the  deci- 
sions has  been  included.  The  subject-matter  headings  under  which 
the  decisions  have  been  indexed  are  more  numerous  and  specific  than 
those  used  in  the  index-digest  included  in  the  annual  volumes  of  the 
Decisions  of  the  Department  of  the  Interior. 

The  Taylor  Grazing  Act  and  the  Department's  related  regulations 
have  been  amended  or  modified  from  time  to  time.  Therefore,  some 
of  the  rulings  and  principles  contained  in  the  compiled  decisions  may 
not  be  applicable  under  the  current  law  and  regulations. 

This  compilation  may  be  cited  as  ' 'Interior  Grazing  Decisions,"  or 

*'IGD ".    Some  of  the  compiled  decisions  were  previously  reported 

in  the  Decisions  of  the  Department  of  the  Interior.  These  are  so  noted 
and  should  continue  to  be  cited  by  the  volume  and  page  of  the  Interior 
Decisions  where  they  appear  (e.g. I.D. ). 

No  supplements  to  this  compilation  are  planned.  Decisions  and 
opinions  of  the  Department  are  available,  as  they  are  rendered,  to  all 
Department  and  Bureau  offices  and  to  the  public.  Decisions  and 
opinions  appearing  in  the  annual  volumes  of  Interior  Decisions  (i.e., 
the  'T.D."  series)  are  published  and  copies  may  be  obtained  from  the 
Superintendent  of  Documents,  U.S.  Government  Printing  Office, 
Washington  25,  D.C.  Copies  of  unpublished  decisions  and  opinions 
may  be  obtained  from  the  Office  of  the  Solicitor,  U.S.  Department  of 
the  Interior,  Washington,  25  D.C. 


Director,  Bureau  of  Land  Management. 
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DEPARTMENT  OF  THE  INTERIOR 
GRAZING  DECISIONS 

JOSEPH  F.  LIVINGSTON  et  al.,  Appellant 
A-20025  Decided  April  9,  1936 

3.5  Appeal  Procedure — Change  in  Regulations 

Where  the  rules  followed  in  the  decision  appealed  from  appear  to  be  not  in 
conformance  with  the  provisions  of  section  3  of  the  Taylor  Grazing  Act, 
and  new  rules  have  been  approved,  the  case  will  be  remanded  for  a  hearing. 

DECISION 

This  is  an  appeal  by  Joseph  F.  Livingston,  Winifred  Brown  Liv- 
ingston, and  Glade  Cook  from  a  decision  of  December  11, 1935,  by  the 
Director  of  the  Division  of  Grazing  denying  their  application  for 
grazing  privileges  in  Colorado  Grazing  District  No.  6. 

The  facts  in  the  case,  so  far  as  they  can  be  gathered  from  the 
record  and  considered  established,  are  as  follows: 

Prior  to  the  year  1933  Joseph  F.  Livingston  was  in  the  sheep  busi- 
ness in  Utah  where  he  owned  about  16,000  acres  of  land.  In  1932 
he  suffered  heavy  losses  in  his  sheep  through  diseases  and  he  there- 
fore sold  his  Utah  holdings  to  buy  sheep.  In  October  1932,  he  went 
into  Colorado  and  that  winter  he  ranged  his  sheep  around  Kangely 
until  about  March  1,  1933,  when  he  prepared  to  cross  what  was 
asserted  to  be  an  adjudicated  strip  of  land.  The  adjudication  was 
under  some  State  law  and  Livingston  was  arrested  for  crossing  this 
adjudicated  strip  of  public  domain. 

In  the  fall  of  1932  Livingston  commenced  negotiations  for  the  ac- 
quisition of  what  was  known  as  the  Dines  property  located  near 
Craig,  Colorado.  He  also  made  inquiries  about  the  Green  estate, 
which  he  later  acquired.  On  April  3,  1933,  he  took  a  lease  and 
option  on  the  Dines  property,  but  in  the  course  of  the  year  he  became 
more  attracted  to  the  Green  estate.  In  March  1934,  he  purchased  the 
property  of  the  Joseph  F.  Green  estate,  consisting  of  5,658.65  acres. 

On  April  25,  1933,  Livingston  purchased  the  property  of  Albert 
Kime,  consisting  1,600  acres,  and  along  with  this  property  he  bought 
1,786  sheep  which  before  the  purchase  had  been  run  in  District 
No.  6.  On  April  20,  1934,  he  purchased  1,619.55  acres  of  land  from 
F.  R.  Carpenter  and  A.  B.  Pleasant  in  the  vicinity  of  the  Green 
estate  and  the  Albert  Kime  property.  On  May  12,  1934,  he  pur- 
chased the  property  of  F.  B.  Schroder,  consisting  of  737  acres,  where 
he  built  his  shearing  corral. 

It  appears  that  the  applicants  grazed  their  sheep  on  the  land  em- 
braced in  a  homestead  entry  of  640  acres  made  by  Glade  Cook  in 
1934,  and  on  640  acres  applied  for  by  Winifred  L.  Livingston  as  a 
stockraising  homestead  entry  but  rejected  because  the  land  was  not 
designated.  The  total  acquired  by  Livingston  before  the  date  of  the 
Taylor  Grazing  Act  was  10,895.20  acres. 
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2  DEPARTMENT  OF  THE  INTERIOR  GRAZING  DECISIONS,   193  6-1958 

In  addition  to  the  lands  hereinbefore  mentioned  Livingston  held 
under  lease  and  control  during  the  years  1933  and  1934  about 
10,696.98  acres.  A  portion  of  the  leased  lands  was  in  District  No.  6, 
and  a  portion  was  in  the  vicinity  of  his  privately  owned  lands  near 
Craig,  Colorado. 

The  application  involved  was  filed  on  June  28,  1935,  under  sec- 
tion 3  of  the  Taylor  Grazing  Act,  for  grazing  privileges  for  9,000 
sheep  and  20  horses  on  the  public  domain. 

Livingston  grazed  about  5,000  sheep  in  District  No.  6  during  the 
winter  of  1933  and  1934.  He  grazed  about  the  same  number  during 
the  winter  of  1934  and  1935.  In  the  spring  of  1935  he  purchased 
about  4,000  more.  The  land  used  as  base  for  sheep  operation  in  1933 
and  1934  was  the  Dines  property  but  the  option  on  said  property 
was  relinquished  and  the  Green  estate  was  purchased  in  lieu  thereof 
in  1934.  It  was  asserted  that  the  Kime  property  carried  a  priority 
of  use  with  public  lands,  but  there  is  a  statement  in  the  record  that 
Livingston  did  not  buy  the  Kime  ranch,  but  purchased  the  Black 
Place  which  was  owned  by  Kime  and  had  been  used  to  raise  grain 
and  feed  hogs.  There  is  no  sufficient  proof,  however,  as  to  whether 
or  not  Livingston  could  base  any  grazing  right  upon  any  land  pur- 
chased from  Kime. 

It  is  shown  that  in  1934  Livingston  was  granted  an  annual  permit 
in  the  Wliite  River  National  Forest  for  2,500  sheep  and  a  temporary 
permit  for  2,500,  based  upon  the  Green  estate,  and  that  in  1935  his 
permit  was  issued  on  the  same  basis,  making  a  total  number  per- 
mitted of  5,000  sheep. 

The  application  was  considered  by  the  Advisory  Board  of  Colorado 
Grazing  District  No.  6  on  August  7,  1935,  and  was  rejected  on  the 
ground  of  "insufficient  priority  in  Grazing  District  No.  6." 

Livingston  appealed  to  the  Advisory  Board  sitting  as  a  board  of 
appeals,  and  he  rejection  was  sustained.  Livingston  appealed  to  the 
Grazing  Service  and  the  decision  of  the  Advisory  Board  was  sus- 
tained by  the  representative  of  the  Grazing  Service. 

Later  a  special  appeal  board  composed  of  three  members  of  the 
Grazing  Service  was  set  up  by  the  Director  of  the  Division  of  Graz- 
ing for  the  purpose  of  rehearing  or  reviewing  decisions  which  had 
been  rendered.  Livingston  appeared  in  person  and  by  counsel  before 
the  special  appeal  board  on  September  19,  1935,  and  a  statement  of 
facts  was  given  by  Livingston  and  his  attorney. 

The  special  appeal  board  rendered  a  decision  on  the  date  of  re- 
hearing. After  stating  that  there  was  no  dispute  as  to  the  facts 
presented,  the  board  made  its  decision  as  follows: 

The  action  of  the  Advisory  Board  of  District  No.  6,  which  was  sustained  by 
the  representative  of  the  Grazing  Service,  was  based  on  the  following  special 
rule  of  Grazing  District  No.  6: 

"Priority  rights  shall  antedate  the  year  1933  and  shall  be  consecutive  for 
a  reasonable  number  of  years." 

This  board  of  review  does  not  attempt  in  this  decision  to  go  fully  into  the 
length  of  various  ownerships  and  prior  usages,  but  from  the  record  as  made 
it  appears  that  the  Albert  Kime  property  purchased  by  Livingston  carried  a 
priority  in  Colorado;  and  this  board  recommends  that  license  for  2,000  head 
of  sheep  be  granted  to  Joseph  F.  Livingston,  following  the  customary  use. 
,  This  decision  in  no  way  affects  permits  to  be  issued  under  the  Act  of  June  28, 
1934,  but  relates  only  to  that  period  of  time  which  makes  up  the  license  period. 
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The  applicants  appealed  to  the  Director  of  the  Division  of  Graz- 
ing. His  decision,  from  which  the  present  appeal  is  taken,  is  as 
follows : 

The  preferences  recommended  for  licenses  by  the  district  advisors  in  said 
district  included  only  qualified  applicants  with  dependent,  commensurate  prop- 
erty with  prior  use,  or  qualified  applicants  with  prior  use  but  not  adequate 
commensurate  property.  The  use  by  those  classes  alone  being  equal  to  the 
1934  use  of  the  range,  no  recommendations  for  licenses  were  made  in  said 
district  for  qualified  applicants  with  dependent,  commensurate  property  but 
without  prior  use. 

A  review  of  the  case  convinces  me  that  under  the  rules  set  forth  in  Circular 
No.  2,  entitled  "Eules  for  the  guidance  of  district  advisors  in  recommending 
the  issuance  of  grazing  licenses,"  approved  May  31,  1935,  the  applicants  should 
be  denied  a  license. 

Circular  No.  2,  supra,  defines  "prior  use"  as  follows : 

"Prior  use  is  use  of  the  public  land  range  according  to  local  custom  for 
grazing  livestock  prior  to  the  year  1935.  Recent  use  and  consecutive  use  shall 
be  given  consideration  in  rating  priorities." 

Recognition  of  a  prior  use  by  local  custom  in  said  district  consisted  of  a 
showing  of  two  or  more  full  seasons'  use  of  the  range  prior  to  1935  in  connec- 
tion with  the  dependent,  commensurate  property  owned  or  controlled  in  or 
near  the  district. 

Appellants'  own  statements  show  only  one  partial  use  of  the  range  for  5,000 
sheep  in  1934  and  no  use  prior  to  1934  in  connection  with  the  lands  now 
claimed  as  dependent,  commensurate  property.  Further,  their  statements  show 
that  a  seasonal  use  of  the  range  in  the  year  1933  and  for  a  number  of  years 
prior  thereto  was  not  in  Colorado  Grazing  District  No.  6  but  was  in  the  State 
of  Utah  and  in  connection  with  lands  in  said  State  and  not  now  owned  or 
controlled  by  applicants. 

Under  the  terms  of  said  Circular  No.  2,  applicants  must  be  denied  the  right 
to  a  grazing  license  for  the  9,000  sheep  applied  for,  or  any  part  thereof. 

The  appeal  was  filed  on  January  27,  1936.  There  are  numerous 
specifications  of  error  but  the  substance  of  the  whole  may  be  re- 
garded as  summed  up  in  the  following  specifications : 

II.  In  arbitrarily  reversing,  without  cause  and  without  authority,  and  with- 
out supporting  evidence,  the  action  of  the  special  appeal  board  recommending 
the  issuance  of  a  license  to  the  applicants  for  at  least  2000  head  of  sheep 
based  upon  the  ownership  by  the  applicants  of  the  Albert  Kime  property. 

4t  *  *  *  H:  «  * 

IX.  In  assuming  without  basis  or  proof  any  local  custom  in  the  district,    r:,: 

'I'  ^  *  »  «  *  4i 

XII.  In  applying  Regulations  No.  2  for  the  reason  that  said  regulations  are 
contrary  to  and  violate  the  provisions  of  the  Tayloi*  Grazing  Act. 

In  an  opinion  dated  September  21,  1934,  the  Solicitor  of  this  De- 
partment declared  that  under  sections  2  and  3  of  the  Taylor  Grazing 
Act  temporary,  revocable  licenses  for  the  necessary  period  of  adjust- 
ment were  legally  justified,  and  that  if  the  license  as  issued  so  speci- 
fied they  would  be  free  from  the  nonrevocable  conditions  set  out  in  the 
act. 

Circular  No.  2,  approved  May  31,  1935,  cited  in  the  decision  ap- 
pealed from,  was  in  force  during  the  year  1935  and  at  the  most  not 
any  longer  than  to  the  date  of  approval  of  new  rules.  New  "Kules 
for  Administration  of  Grazing  Districts"  were  approved  March  2, 
1936,  and  therein  it  was  declared  that 

The  foregoing  rules  for  administration  of  grazing  districts  shall  be  effective 
immediately  as  to  all  grazing  districts  now  established  and  to  all  new  grazing 
districts  when  established  and  they  supersede  Division  of  Grazing  Circulars 
Nos.  1,  2,  4,  and  6  heretofore  issued. 
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It  is  thus  shown  that  the  time  for  issuing  any  license  on  the  ap- 
plication involved  has  wholly  passed.  However,  the  appeal  to  the 
Department  was  filed  to  determine  whether  Livingston  had  a  right 
to  a  grazing  license.  At  the  hearing  before  the  appeal  board  his 
attorney  stated  that  Livingston  had  run  his  sheep  on  the  range  in 
District  No.  6  before  the  Taylor  Grazing  Act.  And  he  probably 
continued  to  use  the  range  after  the  passage  of  the  Taylor  Grazing 
Act  and  during  the  year  1935. 

In  section  2  of  said  act  it  is  provided  that  any  willful  violation 
of  the  provisions  of  this  Act  or  of  such  rules  and  regulations  there- 
under after  actual  notice  thereof  shall  be  punishable  by  a  fine  of  not 
more  than  $500. 

It  is  important  and  necessary  for  the  Department  to  determine 
whether  Livingston  violated  the  Taylor  Grazing  Act  or  the  depart- 
mental regulations  thereunder,  and  whether  the  rules  of  the  cited 
Circular  No.  2  were  legal. 

It  will  be  noted  that  the  special  appeal  board  held  that  Livingston 
had  the  right  to  run  2,000  sheep  in  District  No.  6  on  the  Kime  base. 
This  was  denied  in  the  decision  appealed  from,  but  there  is  no 
evidence  which  can  be  regarded  as  establishing  that  Livingston  had 
no  right  to  a  license  on  the  Kime  base. 

As  stated  in  the  decision  appealed  from  it  is  provided  in  Circular 
No.  2: 

Prior  use  is  use  of  the  public  land  range  according  to  local  custom  for  graz- 
ing livestock  prior  to  the  year  1935.  Recent  use  and  consecutive  use  shall  be 
given  consideration  in  rating  priorities. 

The  decision  appealed  from  must  be  considered  as  resting  upon  the 
declaration  that: 

Recognition  of  a  prior  use  by  local  custom  in  said  district  consisted  of  a 
showing  of  two  or  more  full  seasons'  use  of  the  range  prior  to  1935  in  connec- 
tion with  the  dependent,  commensurate  property  owned  or  controlled  in  or 
near  the  district. 

It  appears  that  there  was  a  special  rule  of  Grazing  District  No.  6 
as  follows: 

Priority  rights  shall  antedate  the  year  1933  and  shall  be  consecutive  for  a 
reasonable  number  of  years. 

But  the  date  of  this  special  rule  is  not  given  and  there  is  not  in 
the  record  any  proof  of  a  local  custom  as  to  use  of  the  range  for 
two  years  or  more  prior  to  1935.  In  the  absence  of  such  proof  it 
cannot  be  held  that  Livingston  was  not  entitled  to  a  license. 

In  section  3  of  the  act  involved,  in  which  provision  is  made  for 
the  giving  of  preferences  in  the  issuance  of  grazing  permits,  there  is 
also  a  provision  as  follows: 

So  far  as  consistent  with  the  purposes  and  provisions  of  this  Act,  grazing 
privileges  recognized  and  acknowledged  shall  be  adequately  safeguarded. 

It  seems  clear  that  under  the  last  quoted  provision  local  customs 
may  be  taken  into  account  in  giving  preferences  for  grazing  licenses 
or  permits.  Apparently  this  was  attempted  to  be  done  in  this  case 
but  the  evidence  of  the  local  custom  is  lacking. 

In  the  cited  Circular  No.  2  it  is  provided  that- 
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♦  *  ♦  the  following  preferential  classes  in  the  order  named  are  suggested  for 
licensees : 

1.  Qualified  applicants  with  dependent  commensurate  property  with  prior  use. 

2.  Qualified  applicants  who  have  prior  use  but  not  adequate  commensurate 
property. 

3.  Qualified  applicants  with  dependent  commensurate  property  but  without 
prior  use. 

In  recommending  preferences  for  the  issuance  of  licenses,  the  district  advisors 
will  recommend  by  classes  until  a  use  equal  to  the  1934  use  of  the  range  shall 
be  attained. 

In  the  regulations  approved  March  2,  1936,  the  order  of  the  above- 
numbered  preferential  classes  2  and  3  is  reversed  and  a  fourth  class 
of  "other  qualified  applicants"  is  added. 

It  does  not  appear  that  the  order  of  preferential  classes  in  Cir- 
cular No.  2  follows  the  provisions  of  section  3  of  the  Taylor  Grazing 
Act.  Preferences  are  to  be  given  to  landowners,  occupants,  settlers, 
and  lessees.  Following  these  preferences,  grazing  privileges  recog- 
nized and  acknowledged  shall  be  adequately  safeguarded,  so  far  as 
consistent  with  the  purposes  and  provisions  of  the  act.  However, 
the  exception  in  the  act  "that  until  July  1,  1935,  no  preference  shall 
be  given  in  the  issuance  of  such  permits  to  any  such  owner,  occupant, 
or  settler,  whose  rights  were  acquired  between  January  1,  1934,  and 
December  31,  1934,  both  dat«s  inclusive,"  must  be  taken  into  account. 

For  the  reasons  stated,  the  decision  appealed  from  is  modified  and 
the  case  is  remanded  for  a  hearing.  Testimony  should  be  adduced 
to  show  definitely  when  and  how  and  in  what  areas  Livingston  and 
the  other  two  applicants  acquired  land  in  or  near  District  No.  6; 
how  such  land  had  been  used  before  that  time;  to  what  extent,  if 
any,  grazing  rights  on  the  public  domain  had  been  locally  recognized 
in  connection  with  any  such  purchased,  leased,  or  occupied  lands; 
whether  there  was  any  established  local  custom  as  to  use  of  the  range 
for  two  years  or  more  prior  to  1935 ;  and  the  facts  on  any  other  point 
which  may  enable  the  Department  to  determine  justly  and  fairly 
the  questions  involved.  Upon  the  conclusion  of  such  hearing  the 
Director  of  the  Division  of  Grazing  should  render  a  decision,  which, 
if  adverse  to  the  applicants,  would  be  subject  to  appeal  to  the 


Department. 


T.  A.  Walters, 
First  Assistant  Secretary. 


PAT  QUINLAN,  Appellant 
A-20135  Decided  iSeptember  22,  1936 

3.5  Appeal  Procedure — Change  in  Regulations 

An  appeal  will  be  dismissed  where  the  grazing  period  involved  has  expired 
and  new  rules  have  been  promulgated  since  the  decision  of  the  Director. 

DECISION 

On  January  26,  1935,  Pat  Quinlan  of  Merrill,  Oregon,  filed  an 
application  for  grazing  privileges  within  Oregon  Grazing  District 
No.  1,  pursuant  to  section  3  of  the  Taylor  Grazing  Act  (act  of 
June  28,  1934,  48  Stat.  1269).    This  appeal  is  from  a  decision  of  the 
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Director  of  the  Division  of  Grazing  dated  February  5,  1936,  limiting 
the  grant  of  grazing  privileges  to  80  sheep,  thus  approving  the 
recommendation  of  the  District  Advisory  Board.  Appellant's  notice 
of  appeal  to  the  Department  was  filed  February  23,  1936. 

The  grant  of  privileges  involved  was  for  a  period  ending  Decem- 
ber 31,  1935.  Moreover,  the  allowance  of  grazing  privileges  is  now 
regulated  by  new  rules  promulgated  since  the  decision  of  the  Direc- 
tor of  grazing  (Rules  for  Administration  of  Grazing  Districts,  ap- 
proved March  2,  1936).  This  appeal  is  therefore  moot  and  should 
be  dismissed. 

The  Division  of  Grazing  reports  that  on  March  18,  1936,  the  Dis- 
trict Advisory  Board  recommended  that  Quinlan  be  allowed  the 
privilege  to  graze  107  sheep  for  one  month. 

The  appeal  is  dismissed. 

T.  A.  Walters, 
First  Assistant  Secretary. 


CHARLES  B.  WHITAKER,  AppeUant 
A-20137  Decided  September  22,  1936 

3.5  Appeal  Procedure — Change  in  Regulations 

An  appeal  will  be  dismissed  as  moot  where  the  grazing  privileges  involve 
a  period  that  has  expired  and  new  rules  have  been  promulgated. 

DECISION 

On  July  15,  1935,  Charles  B.  Whitaker  of  El  Paso,  Texas,  filed 
an  application  for  grazing  privileges  within  New  Mexico  Grazing 
District  No.  5,  pursuant  to  section  3  of  the  Taylor  Grazing  Act  (act 
of  June  28,  1934,  48  Stat.  1269).  This  appeal  is  from  the  decision 
of  the  Director  of  the  Division  of  Grazing  dated  February  13,  1936, 
denying  the  application.  Appellant's  notice  of  appeal  to  the  Depart- 
ment was  filed  March  7,  1936. 

The  grant  of  privileges  involved  was  for  a  period  ending  Decem- 
ber 31,  1935.  Moreover,  the  allowance  of  grazing  privileges  is  now 
regulated  by  new  rules  promulgated  since  the  decision  of  the  Direc- 
tor of  Grazing  (Rules  for  Administration  of  Grazing  Districts,  ap- 
proved March  2,  1936).  This  appeal  is  therefore  moot.  It  should 
be  and  is  dismissed. 

T.  A.  Wali-ers, 
First  Assistant  Secretary. 


H.  A.  GRAY,  Appellant 
A-20138  Decided  Septeiiiber  22,  1936 

3.5  Appeal  Procedure — Change  in  Regulations 

An  appeal  will  be  dismissed  as  moot  where  the  grazing  season  has  expired 
and  new  regulations  have  been  adopted. 

DECISION 

On  July  25,  1935,  H.  A.  Gray  of  Deming,  New  Mexico,  filed  an 
application  for  grazing  privileges  within  New  Mexico  Grazing  Dis- 
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trict  No.  3,  pursuant  to  section  ?>  of  the  Taylor  Grazing  Act  (act  of 
June  28,  1934,  48  Stat.  1269).  This  appeal  is  from  the  decision  of 
the  Director  of  the  Division  of  Grazing  dated  February  11,  1936, 
denying  the  application.  Appellant's  notice  of  appeal  to  the  Depart- 
ment was  filed  on  March  5,  1936. 

The  grant  of  privileges  involved  was  for  a  period  ending  Decem- 
ber 31,  1935.  Moreover,  the  allowance  of  grazing  privileges  is  now 
regulated  by  new  rules  promulgated  since  the  decision  of  the  Direc- 
tor of  Grazing  (Rules  for  Administration  of  Grazing  Districts, 
approved  March  2,  1936).  This  appeal  is  therefore  moot.  It  should 
be  and  is  dismissed. 

T.  A.  Walters, 
First  Assistant  Secretary. 


ARTHUR  V.  PXJE,  Appellant 
A-20149  ,     Decided  September  22,  1936 

3.5  Appeal  Procedure — Change  in  Regulations 

An  appeal  will  be  dismissed  where  the  grazing  period  involved  has  expired 
and  new  rules  have  been  promulgated. 

DECISION 

On  May  17,  1935,  Arthur  V.  Pue,  of  Carlsbad,  New  Mexico,  filed 
an  application  for  grazing  privileges  within  New  Mexico  Grazing 
District  No.  6,  pursuant  to  section  3  of  the  Taylor  Grazing  Act  (act 
of  June  28,  1934,  48  Stat.  1269).  This  appeal  is  from  the  decision  of 
the  Director  of  the  Division  of  Grazing  dated  February  13,  1936, 
denying  the  application.  Appellant's  notice  of  appeal  to  the  Depart- 
ment was  filed  March  18,  1936. 

The  grant  of  privileges  involved  was  for  a  period  ending  Decem- 
ber 31,  1935.  Moreover,  the  allowance  of  grazing  privileges  is  now 
regulated  by  new  rules  promulgated  since  the  decision  of  the  Director 
of  Grazing  (Rules  for  Administration  of  Grazing  Districts,  ap- 
proved March  2, 1936).  This  appeal  is  therefore  moot.  It  should  be 
dismissed. 

While  this  appeal  was  pending  the  appellant  addressed  to  the 
Secretary  a  motion  for  an  order  setting  aside  a  Notice  of  Trespass 
served  upon  him  by  the  Division  of  Grazing.  That  division  reports 
that  appellant  filed  an  application  for  privileges  during  1936;  that 
the  district  advisory  board  has  recommended  rejection;  that  the  re- 
gional grazier  has  sustained  the  recommendation;  that  a  motion  for 
review  has  been  filed  and  that  final  action  has  not  yet  been  taken. 
The  motion  should  be  referred  to  the  Division  of  Grazing  for  con- 
sideration by  it  in  connection  with  its  final  decision  on  the  1936 
application. 

The  appeal  is  dismissed.  The  motion  to  vacate  the  Notice  of 
Trespass  is  referred  to  the  Division  of  Grazing. 

T.  A.  Walters, 
First  Assistant  Secretary. 
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VALENTIN  BARELA,  Appellant 
A-20191  Decided  September  22,  1936 

3.5  Appeal  Procedure — Change  in  Regulations 

When  a  change  in  the  regulations  renders  the  issue  raised  upon  appeal  moot^ 
the  appeal  will  be  dismissed. 

DECISION 

On  July  17,  1935,  Valentin  Barela,  of  Socorro,  New  Mexico,  filed 
an  application  for  grazing  privileges  within  New  Mexico  Grazing 
District  No.  4,  pursuant  to  section  3  of  the  Taylor  Grazing  Act  (act 
of  June  28,  1934,  48  Stat.  1269).  This  appeal  is  from  the  decision 
of  the  Director  of  the  Division  of  Grazing,  dated  February  13,  1936, 
denying  the  application.  Appellant's  notice  of  appeal  to  the  Depart- 
ment was  filed  March  2,  1936. 

The  grant  of  privileges  involved  was  for  a  period  ending  Decem- 
ber 31,  1935.  Moreover,  the  allowance  of  grazing  privileges  is  now 
regulated  by  new  rules  and  promulgated  since  the  decision  of  the 
Director  of  Grazing  (Rules  for  Administration  of  Grazing  Districts^ 
approved  March  2,  1936).  This  appeal  is  therefore  moot.  It  should 
be  and  is  dismissed. 

T.  A.  Walters, 
First  Assistant  Secretary. 

J.  SHELDON  DOWNEY,  Appellant 
A-20192  Decided  September  22,  1936 

3.5  Appeal  Procedure — Change  in  Regidations 

An  appeal  will  be  dismissed  when  the  rules  under  which  the  action  was 
taken  have  been  superseded  by  a  new  set  of  rules  and  the  grazing  season 
involved  has  expired. 

DECISION 

On  July  30,  1935,  J.  Sheldon  Downey  of  Deming,  New  Mexico, 
filed  an  application  for  grazing  privileges  within  New  Mexico  Graz- 
ing District  No.  3,  pursuant  to  section  3  of  the  Taylor  Grazing  Act 
(act  of  June  28,  1934,  48  Stat.  1269).  This  appeal  is  from  the  deci- 
sion of  the  Director  of  the  Division  of  Grazing  dated  February  13, 
1936,  accepting  the  recommendation  of  the  District  Advisory  Board 
and  denying  the  application.  Appellant's  notice  of  appeal  to  the 
Department  was  filed  March  14,  1936. 

The  grant  of  privileges  involved  was  for  a  period  ending  Decem- 
ber 31,  1935.  Moreover,  the  allowance  of  grazing  privileges  is  now 
regulated  by  new  rules  promulgated  since  the  decision  of  the  Direc- 
tor of  Grazing  (Eules  for  Administration  of  Grazing  Districts,  ap- 
proved March  2,  1936).  This  appeal  is  therefore  moot.  It  should 
be  and  is  dismissed. 

T.  A.  Walters, 
First  Assistant  Secretary, 


DEPARTMENT  OF  THE  INTERIOR  GRAZING  DECISIONS,   1936-195  8  \) 

H.   S.   STEPHENSON,   TRUSTEE  FOR  THE  BENEEICIARY   QF  THE 
GRAND  CANYON  CATTLE  COMPANY,  Appellant 

A-20635  Decided  December  22,  1936 

3.6  Appeal  Procedure — ^Expiration  of  License  Period 

An  appeal  will  be  dismissed  as  moot  where  the  period  covered  by  the  appli- 
cation for  grazing  privileges  has  expired. 

DECISION 

The  appellant  filed  an  application  for  grazing  privileges  within 
Arizona  Grazing  District  No.  1  pursuant  to  the  Taylor  Grazing  Act 
on  March  16,  1936,  act  of  June  28,  1934  (48  Stat.  1269).  The  appli- 
cation requested  the  privilege  to  graze  7,000  head  of  cattle  and  25 
horses  for  the  grazing  season  ending  November  1,  1936.  The  notice 
of  appeal  to  the  Department  was  filed  October  7,  1936. 

This  appeal  is  from  a  decision  of  the  Director  of  the  Division  of 
Grazing  dated  September  1,  1936,  which  affirmed  a  decision  of  the 
regional  grazier  allowing  the  applicant  a  temporary  license  for  849 
head  of  cattle. 

Inasmuch  as  the  grant  of  grazing  privileges  involved  was  for  a 
period  ending  November  1, 1936,  this  appeal  is  moot.  It  should  be  and 
IS  hereby  dismissed. 

T.  A.  Walters, 
First  Assistant  Secretary, 


ACHABAL  BROTHERS,  Appellant 
A-20715  Decided  January  13,  1937 

3.6  Appeal  Procedure — ^Expiration  of  License  Period 

Appeal  dismissed  as  moot  because  the  grazing  privileges  involved  were  for 
periods  ending  in  the  previous  year. 

DECISION 

The  appellants  filed  an  application  for  grazing  privileges  within 
Oregon  Grazing  District  No.  4  pursuant  to  the  Taylor  Grazing  Act. 
This  appeal  is  from  a  decision  of  the  Director  of  Grazing  dated 
October  24,  1936,  affirming  a  decision  of  the  regional  grazier  allow- 
ing the  application  in  part.  The  notice  of  appeal  to  the  Department 
was  filed  November  30,  1936. 

The  grazing  privileges  involved  were  for  periods  ending  within 
the  year  1936.  This  appeal  is,  therefore,  moot.  It  should  be  and 
is  hereb}^  dismissed. 

Oscar  L.  Chapman, 

Assistant  Secretary. 
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F.  J.  KNOWLES,  AppeUant 
A-20758  Decided  January  16,  1937 

3.6  Appeal  Procedure — Expiration  of  License  Period 

Appeal  from  an  action  on  an  application  covering  a  grazing  season  which 
has  expired  will  be  dismissed.  ^• 

DECISION 

On  February  10, 1936,  F.  J.  Knowles,  of  Gunnison,  Colorado,  filed 
application,  Denver  049764,  for  grazing  privileges  within  the  bound- 
aries of  Colorado  Grazing  District  No.  3,  pursuant  to  the  provisions 
of  section  3  of  the  Taylor  Grazing  Act  (48  Stat.  1269,  June  28, 
1934).  He  has  presented  an  appeal  to  the  Department  from  the 
decision  by  the  Acting  Director  of  the  Division  of  Grazing,  dated 
November  11,  1936,  which  sustained  the  denial  of  the  application  by 
the  Regional  Grazier  on  the  ground  that  the  applicant  did  not  qual- 
ify as  One  with  dependent  commensurate  property  with  priority  of 
use  so  as  to  come  within  Class  1  of  the  regulations  approved  March  2, 
1936,  and  as  the  Class  1  applicants  in  said  district  exhausted  the 
carrying  capacity  of  the  range,  licenses  could  not  be  issued  to  appli- 
cants within  any  of  the  junior  classes  of  the  district. 

Inasmuch  as  Knowles'  application  covered  periods  from  May  1 
to  July  1,  and  from  September  15  to  November  1,  1936,  the  periods 
for  which  grazing  privileges  were  desired  have  terminated,  where- 
fore the  appeal  is  moot,  and  must  be  dismissed. 

Oscar  L.  Chapman, 

Assistant  Secretary, 


JOSEPH  P.   LIVINGSTON,   WINIFRED   BROWN  LIVINGSTON,   AND 
GLADE  COOK,  Appellants 

A-20025  Decided  March  29,  1937  56  I.D.  92 

1.3  General — Advisory  Boards 

The  grazing  rules  (of  March  2,  1936)  do  not  provide  how  long  the  range 
must  have  been  used  to  constitute  priority  of  use.  An  advisory  board 
"rule"  providing  for  use  of  the  range  for  two  consecutive  seasons  between 
January  1,  1928,  and  June  28,  1934,  is  but  a  recommendation  and  need 
not  be  followed. 

DECISION 

The  appellants  applied  for  the  privilege  of  grazing  9,000  sheep 
and  20  horses  in  Colorado  Grazing  District  No.  6  for  the  1935-1936 
winter  grazing  season,  pursuant  to  the  Taylor  Grazing  Act.  Act 
of  June  28,  1934,  48  Stat.  1269.  The  application  was  denied.  An 
appeal  to  the  Department  followed  and  on  April  9,  1936,  the  decision 
was  modified  and  the  case  remanded  for  a  hearing.  On  March  18, 
1936,  the  appellants  filed  a  similar  application  for  a  license  to  graze 
9,000  sheep  and  14  horses  for  the  1936-1937  season.  A  hearing  on 
both  applications  was  held  in  June.  The  Director  of  Grazing,  by 
decisions  dated  respectively,  September  14  and  September  11,  1936, 
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held  the  applications  to  have  been  properly  denied  by  the  regional 
grazier.    The  applicants  appeal  from  both  decisions. 

Inasmuch  as  the  1935-1936  grazing  season  is  over,  and  the  new 
Division  of  Grazing  Eules  are  now  in  force,  the  appeal  from  the 
September  14,  1936,  decision  is  moot.  It  should  therefore  be  dis- 
missed. This  opinion  is  confined  to  a  consideration  of  the  appeal 
from  the  decision  of  September  11,  1936. 

The  appellants  are  partners  engaged  in  the  sheep  business.  Be- 
cause the  appellant  Joseph  F.  Livingston  occupies  a  dominant  role 
in  the  partnership  we  shall  refer  to  the  appellants  or  Livingston, 
interchangeably. 

The  sheep  business  has  been  Livingston's  occupation  for  35  years. 
He  was  never  interested  in  any  other  business.  Before  coming  to 
Colorado  Livingston  conducted  his  business  in  Utah,  where  he 
grazed  from  8,000  to  13,000  sheep  on  21,000  acres  of  his  own  land, 
and  on  public  domain.  In  1932,  because  of  "big  head"  disease,  he 
lost  a  substantial  number  of  his  sheep;  in  the  fall  he  sold  his  land 
and  with  his  remaining  6,250  sheep  moved  into  Colorado  for  a  new 
start. 

After  grazing  for  a  while  in  an  area  whose  location  is  not  here 
material,  in  the  spring  of  1933,  he  moved  into  northwestern  Colo- 
rado, where  the  range  which  is  now  District  No.  6  is  located.  In 
April  he  bought  the  Kime  tract  of  1,600  acres.  That  same  month 
he  leased  for  eight  months  some  5,000  acres  known  as  the  Dines 
property.  He  acquired  the  5,658  acres  of  the  Green  Estate  in  March 
of  1934;  though  it  was  agreed  that  the  vendors  were  to  retain  pos- 
session until  December  1,  1934.  In  April  he  bought  the  Carpenter- 
Pleasant  property,  and  in  May  the  Shroder  property,  consisting  of 
1,620  and  737  acres  respectively.  The  total  area  of  the  lands  pur- 
chased between  April  1933  and  May  1934  is  9,615  acres.  On  these 
there  are  15  sets  of  buildings.  By  June  of  1934  he  had  also  become 
lessee  of  more  than  10,000  acres.  Livingston  owned  over  11,000 
acres  and  was  lessee  of  more  than  12,000  acres  when  he  filed  his 
application  for  the  1936-1937  season. 

Before  the  enactment  of  the  Taylor  Grazing  Act  on  June  28,  1934, 
Livingston  grazed  his  sheep  for  the  1933-1934  season  on  a  part  of 
the  public  domain  thereafter  included  within  district  No.  6.  This 
was  repeated  the  following  season  of  1934-1935,  before  the  district 
was  established  on  July  11,  1935.  For  aught  that  appears  in  the 
voluminous  record  before  me  such  grazing  was  peaceable.  At  that 
time  Livingston  had  the  same  right  of  access  to  the  public  domain 
in  Colorado  that  he  had  enjoyed  in  Utah.  Before  the  Taylor  Graz- 
ing Act  became  effective  the  Federal  Government  permitted  the  vast 
public  domain  of  the  West  to  be  used  as  a  grazing  common  open 
to  all  alike.  In  the  exercise  of  the  police  power  of  the  State,  as 
sanctioned  in  Omaechevarria  v.  Idaho^  246  U.S.  343,  a  Colorado 
statute  provides  for  segregation  of  sheep  and  cattle  on  the  Federal 
public  domain.  Chapter  125,  p.  443,  Session  Laws,  1929;  1935  Colo. 
Stat.  Ann.,  Vol.  IV,  sections  160-166.  "All  that  was  purposed  by 
the  act,  and  only  in  that  it  may  be  sustained,  was  to  provide  for 
judicial  determination  of  what  particular  portions  of  government 
lands  should  be  grazed  by  herds  and  what  by  flocks."  Blanc  v. 
People,  Sup.  Ct.  of  Colorado,  28  Pac.  (2d)  801.  The  statute  ex- 
pressly states  that  nothing  in  it  "shall  be  construed  to  prohibit  free 


12 

transit  over  the  public  domain  as  provided  by  the  acts  of  Congress 
or  to  confer  upon  any  individual  as  such  an  exclusive  right  to  the 
use  or  occupancy  of  any  part  of  the  public  domain." 

On  March  2,  1936,  Division  of  Grazing  Rules  for  Administration 
of  Grazing  Districts  were  promulgated.  They  provide  for  the  issu- 
ance of  grazing  licenses  as  follows: 

After  residents  within  or  immediately  adjacent  to  a  grazing  district  having 
dependent  commensurate  property  are  provided  vrith  range  for  not  to  exceed 
ten  (10)  head  of  work  or  milch  stock  kept  for  domestic  purposes,  the  follow- 
ing named  classes,  in  the  order  named,  will  be  considered  for  licenses :  1.  Quali- 
fied applicants  with  dependent  commensurate  property  with  priority  for  use. 
2.  Qualified  applicants  with  dependent  commensurate  property  but  without 
priority  of  use.  3.  Qualified  applicants  who  have  priority  of  use  but  not  com- 
mensurate property.     4.  Other  qualified  applicants. 

*  *  *  property  is:  (a)  Dependent  if  public  range  is  required  to  maintain 
its  proper  use.  *  *  *  (c)  Commensurate  for  a  license  for  a  certain  number  of 
livestock  if  such  property  provides  proper  protection  according  to  local  custom 
for  said  livestock  during  the  period  for  which  the  public  range  is  inadequate. 
Priority  of  use — is  such  use  of  the  public  range  before  June  28,  1934,  as  local 
custom  recognized  and  acknowledged  as  a  proper  use  of  both  the  public  range 
and  the  lands  or  water  used  in  connection  therewith. 

The  Rules  also  provide  for  boards  of  district  advisors  for  each  of 
the  districts.  They  "shall  make  recommendations,"  among  other 
things,  as  to  "the  date  before  which  the  range  must  have  been  used 
by  an  applicant  in  order  to  constitute  priority  of  use." 

On  March  23,  1936,  in  discharge  of  its  duty  to  "make  recommenda- 
tions," the  advisory  board  for  Colorado  Grazing  District  No.  6  for- 
mulated what  is  referred  to  as  a  "rule,"  as  follows : 

Prior  right  to  graze  any  allotment  on  the  Public  Domain  will  have  been 
established  in  case  the  applicant  used  that  particular  range  during  any  two 
full  grazing  seasons  in  two  consecutive  years  between  January  1,  1928,  and  the 
date  of  the  passage  of  the  Taylor  Act,  June  28,  1934.  Without  such  prior  use, 
it  will  be  considered  that  the  range  applied  for  was  not  a  part  of  the  appli- 
cant's set-up. 

A  few  days  before  this  "rule"  was  made,  the  appellants  filed  their 
1936-1937  application.  On  April  23  the  advisory  board  determined 
to  recommend  denial  of  the  application  "because  of  insufficient  pri- 
ority on  range  applied  for."  The  reason  assigned  did  not  relate  to 
the  quality  or  propriety  of  the  use.  The  regional  grazier  adopted 
the  recommendation  and  on  May  7  denied  the  application.  The 
Director  of  Grazing  affirmed  his  decision. 

The  carrying  capacity  of  the  range  for  the  current  season  was 
determined  to  be  sufficient  to  provide  for  only  Class  1  applicants. 
No  Class  2  licenses  were  issued.  Both  classes  consist  of  "qualified 
applicants  with  dependent  commensurate  property."  In  Class  1 
"property"  is  followed  by  "with  priority  of  use,"  while  in  Class  2 
it  is  followed  by  "but  without  priority  of  use."  The  Division  of 
Grazing  Rules  are  silent  with  regard  to  how  long  the  range  must 
have  been  used  to  constitute  priority  of  use.  Nevertheless  the  appel- 
lants received  a  Class  2  rating  because  their  use  of  the  range  for  one 
season  before  June  28,  1934,  when  the  Taylor  Grazing  Act  was 
passed,  was  not  considered  sufficient.  It  was  held  that  in  this  dis- 
trict Class  1  applicants  must  have  used  the  range  for  two  consecutive 
seasons  between  January  1,  1928,  and  June  28,  1934. 

The  basis  for  requiring  such  use  for  at  least  two  consecutive  sea- 
sons is  the  "rule"  of  the  advisory  board.    It  is  said  to  find  support 
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in  local  custom.  At  most,  the  "rule"  is  but  a  recommendation  to 
the  Division  of  Grazing;  it  may,  but  need  not  necessarily  be  fol- 
lowed. And  no  evidence  of  a  local  custom  which  conceivably  might 
support  the  "rule"  may  be  found  in  the  record.  The  advisory  board 
"rule"  is  therefore  no  obstacle  to  the  granting  of  a  Class  1  rating. 

The  rules  which  must  be  followed  are  the  Division  of  Grazing 
Eules  of  March  2,  1936.  In  order  properly  to  apply  these  Kules  to 
the  facts  in  this  case  the  meaning  of  relevant  portions  should  be 
made  clear.  They  provide  that  "priority  of  use  is  such  use  of  the 
public  range  before  June  28,  1934,  as  local  custom  recognized  and 
acknowledged  as  a  proper  use  of  both  the  public  range  and  the  lands 
or  water  used  in  connection  therewith."  It  is  clear  that  the  use  of 
the  public  range  to  which  the  definition  refers,  is  required  to  have 
been  "such  use"  in  connection  with  some  private  property.  The  use 
of  the  public  range  which  comes  within  the  definition  must  therefore 
have  been  (1)  before  June  28,  1934,  (2)  in  connection  with  some 
private  property,  and  (3)  proper  according  to  local  custom.  Before 
it  may  be  said  that  a  use  in  compliance  with  the  first  two  require- 
ments was  not  proper  according  to  some  local  custom,  it  must  be 
determined  that  a  local  custom  existed  which  recognized  and  acknowl- 
edged a  particular  kind  or  length  of  use  to  be  proper,  and  that  the 
use  made  by  the  applicant  was  not  of  that  particular  kind  or  length. 

The  Rules  further  provide  that  "the  following  named  classes,  in 
the  order  named,  will  be  considered  for  licenses:  (1)  Qualified  ap- 
plicants with  dependent  commensurate  property  with  priority  of  use. 
(2)  Qualified  applicants  with  dependent  commensurate  property  but 
without  priority  of  use.  (3)  Qualified  applicants  who  have  priority 
of  use  but  not  commensurate  property.  (4)  Other  qualified  appli- 
cants." 

These  ratings  are  not  mutually  exclusive.  As  the  facts  warrant, 
a  qualified  applicant  should  receive  one  or  more  ratings,  each  for 
a  fixed  number  of  livestock.  Ratings  should  be  allowed  qualified 
applicants  as  follows :  Class  1,  for  no  more  than  the  number  of  live- 
stock for  which  the  applicant's  dependent  property,  which  has  been 
used  in  connection  with  the  public  range  within  the  meaning  of  the 
priority  of  use  definition,  is  commensurate.  Class  2,  for  no  more 
than  the  number  of  livestock  for  which  his  dependent  property, 
which  has  not  been  so  used,  is  commensurate.  Class  3,  for  no  more 
than  the  number  of  livestock,  with  w^hich  the  applicant  grazed  the 
public  range  within  the  definition  of  priority  of  use,  exceeds  the 
commensurability  of  all  his  dependent  commensurate  properties,  on 
the  basis  of  which  he  has  received  a  Class  1  and/or  Class  2  rating. 
Class  4,  for  the  number  of  livestock  for  which  an  applicant  does  not 
bring  himself  within  the  requirements  of  any  oi  the  first  three 
classes. 

The  Division  of  Grazing  has  conceded,  for  the  purpose  of  the 
present  proceeding,  that  Livingston  is  a  qualified  applicant  and  that 
all  his  properties  are  dependent  and  commensurate.  Thus,  the  re- 
quirements which  are  common  to  Classes  1  and  2,  that  is,  that  he  be 
a  qualified  applicant  with  dependent  commensurate  property,  are 
fulfilled  as  to  all  his  properties.  Whether  a  Class  1  or  a  Class  2 
rating  should  have  been  allowed  as  to  any  or  all  these  properties 
will  depend  on  whether  the  requirements  of  priority  of  use  of  the 
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respective  properties  was  satisfied.  As  to  those  which  satisfied  the 
requirement,  a  Class  1  rating  was  appropriate  and  a  license  should 
have  been  issued.  As  to  those  which  did  not,  a  Class  2  rating  was 
proper,  and  because  the  carrying  capacity  of  the  range  was  ex- 
hausted by  Class  1,  a  license  w^as  properly  refused. 

The  evidence  supports  a  finding  that  at  least  four  of  Livingston's 
properties  had  some  use  in  connection  with  the  public  range  prior 
to  June  28,  1934.  These  are  the  Kime,  Green  Estate,  Carpenter- 
Pleasant,  and  Shroder  properties.  If  a  Class  1  rating  is  to  be  denied 
Livingston  as  to  these  properties,  then  the  use  so  made  must  be  held 
improper  according  to  some  local  custom.  The  Rules  of  March  2, 
1936,  made  local  custom  the  only  basis  for  determining  whether  a 
use  otherwise  satisfying  the  requirements  of  the  definition  was  im- 
proper. For  evidence  of  the  existence  of  a  local  custom  we  must 
look  at  the  record.  That  record  fails  to  prove  the  existence  of  any 
local  custom  by  which  such  use  might  have  been  judged  improper. 

It  has  been  suggested  that  a  local  custom  defining  what  is  a  proper 
use  is  not  required;  that  all  that  need  be  shown  is  that  the  use  was 
"not  long  enough"  or  "not  recent  enough"  or  that  it  was  "insuffi- 
cient," and  "thereby  violated  local  custom."  But  the  impropriety 
of  the  use  of  the  public  range  may  only  be  judged  according  to  some 
objective  standard.  Otherwise,  judgment  would  be  wholly  subjective 
and  arbitrary.  A  guiding  line  must  be  drawn  somewhere,  on  one 
side  of  which  wull  be  the  proper  and  on  the  other  the  improper.  The 
Rules  provided  that  the  line  was  to  be  drawn  by  local  custom.  And 
to  permit  a  determination  that  there  was  some  local  custom,  based 
on  no  clear-cut  or  convincing  evidence,  would  in  effect  permit  prefer- 
ence ratings  and  grazing  privileges  to  be  arbitrarily  granted  or 
withheld. 

In  the  absence  of  sufficient  evidence  of  the  existence  of  a  local 
custom  providing  a  standard  of  j)ropriety,  according  to  which  the 
use  of  the  public  range  in  connection  with  the  Kime,  Green  Estate, 
Carpenter-Pleasant  and  Shroder  properties  could  be  adjudged  im- 
proper, that  use  cannot  be  considered  improper.  Such  evidence  is 
lacking.  As  to  these  properties  therefore,  a  Class  1  rating  should 
have  been  allowed  to  the  extent  of  their  commensurability,  and  a 
license  issued  accordingly.  To  that  extent,  the  decision  of  the 
Director  should  be  reversed. 

On  the  record  now  before  us  we  are  unable  to  determine  just  what 
use,  if  any,  was  made  of  Livingston's  other  owned  and  leased  prop- 
erties prior  to  June  28,  1934.  At  this  point  in  the  current  grazing 
season,  it  would  be  futile  to  direct  further  hearings.  And  so  as  to 
these  properties,  the  decision  of  the  Director  should  be  affirmed. 

The  decision  of  September  11,  1936,  is  modified  to  the  extent  that, 
in  accordance  with  the  foregoing  conclusions  and  upon  payment  of 
fees,  an  appropriate  license  for  the  1936-1937  season  effective  as  of 
the  commencement  thereof  is  to  be  issued  to  the  appellants;  except 
as  so  modified,  the  decision  is  affirmed;  this  decision,  however,  is 
wdthout  prejudice  to  appropriate  disposition  of  future  applications 
for  grazing  privileges  consistent  with  facts  then  proven  and  appli- 
cable statutes  and  rules  then  in  force. 

The  appeal  from  the  decision  of  September  14,  1936,  is  dismissed. 

Harold  L.  Ickes, 
Secretary  of  the  Interior, 
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CHARLES  B.  WHITAKER,  Appellant 
A-20888  Decided  July  W,  1937 

7.3  Base  Property  (Water)— Full  Time 

In  a  land  and  water  base  district,  water  may  be  rated  on  the  basis  of  the 
percentage  of  the  annual  period  it  is  available. 

DECISION 

Charles  B.  Whi taker  has  appealed  from  a  decision  of  the  Director 
of  Grazing  rendered  February  26,  1937,  which  held  he  was  entitled 
to  a  year-long  grazing  license  for  175  sheep  in  lieu  of  35  head  of 
cattle  in  New  Mexico  Grazing  District  No.  5.  Whi  taker  applied  for 
an  allotment  of  range  covering  some  42  sections  to  graze  1,000 
sheep  and  4  horses.  His  principal  grounds  of  complaint  are  that  he 
was  not  given  proper  commensurate  rating  on  his  privately  owned 
water;  that  he  was  discriminated  against  in  favor  of  the  Walbridge 
Kanch  Company  who  were  allowed  a  more  liberal  basis  in  the  allot- 
ment of  lands;  that  the  decision  deprives  him  of  grazing  privileges 
heretofore  enjoyed  and  is  not  in  conformity  with  law. 

Applicant  shows  ownership  of  his  homestead  entry  embracing  Ni/^ 
Sec.  4,  W1/2  Sec.  3,  T.  26  S.,  E.  11  E.,  upon  which  he  resides  and 
the  construction  thereon  of  an  earthen  reservoir  having  a  capacity 
of  4  acre-feet,  supplemented  with  a  10,000  to  12,000  gallon  metal 
tank.  The  building  of  the  reservoir  was  begun  in  1932  and  com- 
pleted in  the  summer  of  1934.  According  to  applicant's  testimony 
it  held  some  water  in  1932  and  1933 ;  was  three-fourths  full  in  1934 ; 
it  filled  completely  in  1935,  was  dry  in  the  spring  of  1936  but  had 
some  water  at  time  of  hearing  (August  1936).  He  estimated  that 
it  contained  water  at  least  half  of  the  time  on  the  average,  and  that 
he  grazed  about  35  head  of  cattle  in  1933  and  about  48  in  1934  on 
his  homestead  and  adjoining  land,  but  both  he  and  his  wife  testified 
that  their  intention  in  making  the  homestead  was  to  graze  sheep, 
which  entryman  states  he  has  the  means  to  buy.  It  appears  from 
the  evidence  that  applicant's  homestead  lies  within  the  boundaries 
of  a  grazing  allotment  for  which  license  was  issued  to  the  Walbridge 
Ranch  Company  who  own  or  lease  from  the  State  or  private  parties 
considerable  areas  within  their  allotment  and  have  developed  water 
on  some  of  the  privately  controlled  lands  and  on  the  public  lands 
under  reservoir  declaratory  statements. 

In  prorating  the  range  privileges  according  to  commensurate 
property  between  the  Walbridge  Company  and  the  applicant,  who 
are  the  only  two  parties  entitled  to  range  privileges  within  the  area 
involved,  the  Director  stated: 

An  examination  of  the  record  submitted  discloses  the  following  facts  as  to 
the  status  of  the  land  and  water  in  this  area : 

Whitaker,  sections  owned , 1 

Walbridge  Ranch  Company: 

Sections  owned 1^ 

Sections  leased  10 

Homestead  sections 1 

Public  Domain,  sections 76 

Approximate  areas  in  sections SO*/^ 
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Whitaker  water 1  six-month  tank 

Walbridge  Ranch  Company  water 10  yearlong  tanks 

A  watering  place  should  be  rated  by  its  production  rather  than  its  cost. 
A  section  of  land  with  water  for  a  substantial  number  of  stock  the  year  round 
in  a  region  such  as  this  may  properly  be  rated  as  a  unit.  A  section  that  fur- 
nishes a  dependable  supply  for  six  months  on  the  same  basis  would  be  rated 
as  a  half  unit. 

The  water  controlled  by  appellant  is  insufficient  to  furnish  a  dependable 
yearlong  supply.  Certain  public  water  is  available,  however,  to  augment  his 
supply  for  the  period  of  time  his  own  tank  is  insufficient.  This  water  was  not 
developed  and  is  not  maintained  by  him,  hence  he  receives  no  commensurate 
rating  for  this  water. 

On  the  above  basis  the  proportionate  commensurability  of  the  properties  is 
as  follows: 


Whitaker : 
Land    _ 
Water 

Total 


Walbridge  Ranch  Company : 

Land    ll^^ 

Water    10 

Total    2iy2 


Calculating  the  distribution  of  the  76  sections  of  public  domain  in  the  above 
proportions  appellant  is  entitled  to  approximately  3%  sections.  With  an  esti- 
mated carrying  capacity  of  12  cattle  yearlong  per  section,  his  approximate  pro- 
portional part  would  be  42  cattle  yearlong.  On  a  basis  of  10  cattle  yearlong 
per  section,  the  number  would  be  proportionately  less. 

From  the  record  it  is  clear  that  appellant  was  given  the  proper  commensurate 
rating  on  his  privately  owned  water,  but  since  it  also  appears,  as  pointed  out 
above,  that  he  has  access  to  public  water  during  the  time  his  private  water 
is  insufficient,  the  license  should  be  for  yearlong  use. 

No  valid  objection  is  perceived  to  the  basis  of  computation  of  the 
commensurable  properties  involved,  nor  to  the  methods  of  computa- 
tion employed  and  it  is  believed  the  findings  of  fact  are  warranted 
by  the  undisputed  evidence,  except  the  finding  that  the  Walbridge 
Ranch  Company  had  10  year-long  tanks. 

If  a  watering  place  is  to  be  rated  according  to  the  duration  of 
serviceability  as  such  during  any  one  year,  and  Whitaker's  tank  is 
to  be  given  the  rating  of  half  a  tank  under  such  a  rule,  then  if  the 
evidence  as  to  any  of  the  tanks  of  the  Walbridge  Company  shows 
a  like  lack  of  serviceability  in  any  one  year  they  should  not  be  rated 
as  year-long  tanks. 

The  facts  relating  to  the  water  development  and  use  in  the  area 
by  the  Walbridge  Company  were  elicited  from  Frank  Bryant,  half 
owner  and  manager  of  the  company,  and  Hugh  M.  Bryan,  in  charge 
of  range  surveys  in  New  Mexico  and  Arizona.  Bryant  testified  that 
the  Walbridge  Company  has  10  tanks  in  the  area,  but  whether  from 
inadvertence  or  for  other  reasons,  he  mentioned  specifically  only 
eight.  As  to  the  cement  tank  on  Sec.  23,  T.  26  S.,  R.  9  E.,  Bryant's 
testimony  is  to  the  effect  that  it  goes  dry  but  carries  sufficient  water 
in  the  winter  time  to  enable  them  to  winter  in  that  part  of  the  coun- 
try. As  Whitaker's  tank  was  rated  at  "1/2"  because  it  carried  ade- 
quate permanent  water  for  but  half  of  the  year,  it  seems  that  the 
tank  in  Sec.  23  should  have  no  greater  rating  from  the  evidence 
presented  respecting  it.  As  to  the  tank  on  Sec.  26,  T.  26  S.,  R.  11  E., 
Bryant  testified  that  it  has  been  dry  almost  every  year.  His  answer 
to  the  question  as  to  what  part  of  the  year  it  has  water  is  unintel- 
ligible. On  the  evidence  it  should  not  be  rated  as  more  than  a  one- 
half  tank. 
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A  tank  is  depicted  on  a  map  used  at  the  trial  as  located  on  Sec.  24, 
T.  26  S.j  II.  9  E.  Bryant  did  not  mention  this  tank  and  Bryant 
stated  that  there  were  two  dry  tanks  on  that  section  and  no  water 
there.  The  development  on  Sec.  24,  T.  26  S.,  K.  9  E.,  should  be 
eliminated  from  the  computation. 

The  evidence  is  rather  meager  as  to  the  capacity  of  the  various 
tanks  and  the  times  and  seasons  when  they  retained  water,  but  meas- 
ured by  the  yardstick  of  the  Advisory  Board  of  water  development 
for  a  12-months'  period,  the  AValbrid^e  Company  is  entitled  to  be 
credited  with  but  eight  tanks.  These  eight  tanks  with  the  half  tank 
accredited  to  Whitaker  make  eight  and  one  half  tanks  for  the  area 
involved.  By  the  same  token,  the  sections  of  commensurable  prop- 
erty offered  by  the  Company  should  be  correspondingly  reduced  two 
sections,  so  that  the  relative  ratings  of  the  parties  including  land 
and  water  is  Whitaker  1,  Walbridge  Kanch  Company  171/2,  total 
181/2-  Applying  this  ratio  in  the  distribution  of  range  privileges  on 
76  sections,  Whitaker  would  be  entitled  to  approximately  four  sec- 
tions which  on  the  basis  of  a  carrying  capacity  of  10  cattle  to  a 
section,  would  entitle  him  to  graze  40  cattle  or  200  sheep  on  the 
data  brought  out  at  the  hearing,  and  in  the  absence  of  objections 
not  appearing,  he  should  be  issued  a  license  to  that  extent.  With 
this  modification,  the  decision  is  affirmed. 

T.  A.  Walters, 
First  Assistant  Secretary, 


JOHN  ZAHARIS,  AND  TOM  KANATAS,  Appellants 
A-20936  Decided  November  1,  1937 

15.1  Review  Proceedings — Procedure 

Where  the  applicants  have  appealed  to  the  Department  without  any  specifi- 
cations of  error  or  ground  for  appeal,  the  decision  appealed  from  will  be 
affirmed. 

DECISION 

By  decision  of  March  23,  1937,  the  Director  of  Grazing  affirmed 
the  decision  of  the  regional  grazier  dated  September  26,  1936,  which 
sustained  a  recommendation  of  the  advisory  board  allowing  to  John 
Zaharis  a  grazing  license  for  200  sheep,  class  1,  from  October  1, 
1936,  to  May  1,  1937,  in  the  Beaver  Dam  Unit,  Utah,  and  to  Tom 
Kanatas  a  similar  license  for  200  sheep.  Zaharis  had  applied  for 
grazing  privileges  for  1,300  sheep  and  Kanatas  for  two  horses  and 
900  sheep  from  January  1  to  December  31,  1936,  within  Utah  Graz- 
ing District  No.  4. 

A  hearing  was  held  on  December  18,  1936,  before  the  regional 
grazier  at  Cedar  City,  Utah,  at  which  both  applicants  were  present 
and  testified. 

Each  of  the  applicants  claimed  settlement  on  160  acres  of  public 
land  as  his  commensurate  property. 

The  Director  of  Grazing  reviewed  the  testimony  and  stated : 

It  appears  from  the  evidence  that  the  carrying  capacity  of  the  lands  in  the 
area  upon  which  the  settlement  claims  are  located  has  been  considered  by  the 
advisory  board  as  six  acres  per  cow  month.     On  this  basis,  each  of  the  claims 
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would  represent  26.6  cows  or  133  sheep  for  one  month.  Each  of  the  claimants 
was  allowed  200  sheep,  class  1,  for  seven  months  on  the  public  domain,  due 
consideration  being  given  to  the  somewhat  higher  carrying  capacity  of  the  land 
in  their  alleged  settlement  claims  and  to  the  water  developments  made  by  them 
in  the  vicinity  of  these  claims. 

Upon  consideration  of  the  record,  this  oflSce  cannot  find  from  the  evidence 
that  the  commensurate  properties  of  applicants  are  entitled  to  class  1  ratings 
for  larger  numbers  of  stock  than  recommended  by  the  advisory  board  and 
allowed  by  the  regional  grazier. 

The  applicants  have  appealed  to  the  Department  without  any 
specifications  of  error  or  any  statement  of  ground  for  appeal. 

The  entire  record  has  been  carefully  reviewed  and  the  Department 
finds  no  reason  for  reversal  or  modification. 
The  decision  appealed  from  is  affirmed. 

Oscar  L.  Chapman, 

Assistant  Secretary. 


WILLIAM  A.  NELSON,  Appellant 
A-20943  Decided  Novemher  16,  1937 

4.6  Apportionment  of  the  Federal  Range — Priority  of  Distribution 

Where  all  of  the  available  Federal  range  forage  has  been  allotted  to  appli- 
cants controlling  Class  1  base  properties,  an  owner  of  a  Class  2  base  prop- 
erty is  not  entitled  to  grazing  privileges. 

DECISION 

This  is  an  appeal  by  William  A.  Nelson  from  the  decision  of  the 
Acting  Director  of  Grazing,  dated  April  14,  1937,  denying  his  appli- 
cation for  grazing  privileges  in  Arizona  Grazing  District  No.  I  for 
300  cattle  and  10  horses,  on  the  ground  that  other  applicants  had 
priority  and  exhausted  the  carrying  capacity  of  the  range. 

The  advisory  board  recommended  rejection  of  the  application  on 
June  17,  1936,  because  no  prior  use  was  shown.  Nelson  protested 
and  the  board  sustained  its  action,  which  was  approved  by  the  re- 
gional grazier.  Nelson  filed  a  motion  for  review  and  a  hearing  was 
thereafter  held  at  which  Nelson  appeared  and  the  testimony  of  sev- 
eral witnesses  was  taken. 

Nelson  made  a  stock-raising  homestead  entry  on  June  18,  1934,. 
for  the  81/2  Sec.  24  and  E1/2  Sec.  25,  T.  8  S.,  R.  30  E.,  G.  &  S.R.M. 
He  applied  for  grazing  privileges  on  about  20  sections  in  T.  8  S., 
Rs.  30  and  31  E. 

Nelson  testified  that  he  drilled  a  well  on  his  homestead;  that  this 
well  was  completed  in  December  1935  and  that  about  20  gallons  of 
water  per  minute  could  be  pumped  from  it;  that  he  had  also  con- 
structed two  small  earthen  tanks;  that  after  completing  the  well  he 
brought  about  30  head  of  stock  to  his  homestead ;  that  the  range  was 
overstocked ;  and  that  he  based  his  application  for  grazing  privileges 
on  his  well  for  watering  stock. 

Other  witnesses  testified  that  they  had  developed  water  sufficient 
for  use  each  season  so  that  they  were  entitled  to  grazing  privileges. 

The  regional  grazier  placed  Nelson's  property  in  Class  2  and  held 
that  thft  available  grazing  privileges  of  the  range  had  been  exhausted 
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by  those  of  Class  1  rating.    The  Acting  Director  of  Grazing  found 
and  held  that  the  regional  grazier  had  correctly  decided  the  matter. 

In  his  appeal  Nelson  states  that  he  has  tried  to  show  that  seasonal 
use  of  the  land  is  more  harmful  to  the  range  than  a  year-round  use 
with  fewer  head  of  cattle;  that  the  range  as  handled  at  present  is 
very  poor;  and  that  if  he  were  granted  a  permit  he  would  endeavor 
to  build  up  the  range.  He  also  asks  that  if  nothing  more  can  be 
done,  he  and  his  wife  be  allowed  to  use  three  sections  in  connection 
with  and  near  their  homestead  in  order  that  they  may  not  be  de- 
prived of  their  only  means  of  living. 

The  entire  record  has  been  carefully  reviewed  and  the  Department 
finds  no  ground  for  disturbing  the  concurring  decisions  below. 

The  decision  appealed  from  is  affirmed. 

T.  A.  Walters, 
First  Assistant  Secretary. 


A.  A.  CURTIS  &  SON,  Appellant 
A-20868  Decided  November  26,  1937 

3.5  Appeal  Procedure — Change  in  Regulations 

An  appeal  may  be  dismissed  as  moot  where  the  grazing  season  has  expired 
and  new  regulations  have  been  adopted. 

DECISION 

On  April  10,  1936,  A.  A.  Curtis  &  Son,  of  Steamboat  Springs, 
Colorado,  applied  for  a  license  to  graze  3000  sheep  in  Colorado 
Grazing  District  No.  6  for  the  1936-1937  winter  grazing  season. 
The  district  advisory  board  on  April  15,  1936,  recommended  the 
rejection  of  the  application  on  the  ground  that  the  applicants'  base 
property  was  not  dependent  on  the  range  applied  for  and  because 
of  insufficient  priority  of  use.  Following  a  protest  by  the  appli- 
cants the  advisory  board  reconsidered  the  application  on  May  4, 

1936,  but  adhered  to  its  first  recommendation,  which  thereupon  was 
followed  by  the  regional  grazier,  who  denied  the  application.  The 
applicants  filed  a  motion  for  review  and  on  July  22,  1936,  a  hearing 
was  held  at  Craig,  Colorado,  before  the  regional  grazier,  who  ren- 
dered a  decision  in  accord  with  his  previous  action.  The  applicants 
thereupon  appealed  to  the  Director  of  Grazing  and  on  February  4^ 

1937,  the  Acting  Director  affirmed  the  decision  of  the  regional 
grazier.  From  the  Acting  Director's  decision  this  appeal  was  taken, 
being  received  by  the  Department  about  six  weeks  before  the  expira- 
tion of  the  grazing  season. 

In  his  decision  the  Acting  Director  stated: 

It  is  clear  from  the  record  that  the  area  within  which  grazing  privileges  are 
sought,  including  the  private  lands  leased  by  the  applicants,  is  essentially 
winter  grazing  land.  The  lands  are  generally  recognized  as  primarily  adapted 
to  such  use  and  that  such  is  the  proper  use  of  the  land  has  been  recognized 
by  the  advisory  board.  Under  the  Departmental  Rules  and  the  interpretation 
by  the  advisory  board  the  owner  or  lessee  of  such  property  is  not  entitled  to 
grazing  privileges  for  additional  areas  of  the  public  domain  of  the  same 
character. 
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The  rules  under  which  the  application  received  consideration  have 
since  been  changed  and  no  useful  purpose  would  be  served,  there- 
fore, in  rendering  a  decision  on  the  issues  involved  in  the  present 
appeal.  While  it  does  not  appear  in  the  record  before  me,  the 
appellants  may  have  applied  for  a  license  for  the  1937-1938  winter 
grazing  season,  which  is  now  beginning,  and  since  the  same  issues  of 
fact  conceivably  may  be  presented  anew,  but  under  different  rules, 
the  present  appeal  is  dismissed  without  prejudice  to  the  appellants' 
right  to  have  them  considered  on  their  merits  in  the  light  of  rules 
then  governing  in  the  event  a  new  appeal  is  presented  before  the 
issues  have  become  moot. 

Oscar  L.  Chapman, 
Assistant  Secretary, 


LOUIS  N.  TERLIAMIS,  Appellant 
A-20812  Decided  December  8,  1937 

5.3  Base  Property  (Grenerally) — Qualification,  Area  of  Public  Domain  Use 

The  grazing  of  livestock  for  two  years  during  the  priority  period  upon  a 
homestead  entry  which  was  subsequently  canceled,  did  not  establish  a 
"prior  use"  since  the  land  was  not  then  a  part  of  the  public  range. 

DECISION 

This  is  an  appeal  by  Louis  N.  Terliamis  from  the  decision  of  the 
Acting  Director  of  Grazing  dated  November  24,  1936,  denying  his 
application  for  grazing  privileges  within  Colorado  Grazing  District 
No.  3  for  800  sheep  from  May  1  to  July  10,  on  the  grounds  that  he 
had  not  established  such  use  prior  to  June  28,  1934,  of  the  public 
lands  as  entitled  him  to  a  Class  1  rating;  and  that  other  qualified 
applicants  entitled  to  such  rating  fully  stocked  that  available  range. 

Upon  consideration  of  the  application  on  March  20,  1936,  the 
District  Advisory  Board  recommended  that  it  be  disapproved  be- 
cause of  insufficient  priority  of  use.  The  applicant  protested  against 
this  action  for  the  reasons  that  he  was  granted  grazing  privileges 
for  the  same  land  for  650  sheep  for  the  year  1935,  when  the  license 
was  issued  so  late  that  he  could  make  no  use  of  it  that  year;  that 
he  had  used  it  each  spring  from  the  spring  of  1930  and  it  had  been 
used  continuously  for  grazing  sheep  for  more  than  10  years;  that 
he  owned  a  large  body  of  land  within  a  mile  of  the  land  applied  for ; 
and  that  it  was  not  suitable  for  grazing  cattle  because  there  was  no 
stock  water  on  it. 

Upon  reconsideration  the  District  Advisoiy  Board  recommended 
that  its  former  action  be  sustained  and  based  upon  such  recommen- 
dation the  regional  grazier  rendered  a  decision  as  follows : 

Investigation  has  shown  that  the  land  you  applied  for  was  adjudicated  cattle 
land.  Therefore,  no  priority  of  use  could  have  been  established,  except  under 
trespass. 

The  applicant  then  filed  a  motion  for  review  and  asked  for  a 
hearing.  His  request  was  granted  and  a  hearing  was  held  on  July 
30,  1936,  at  which  he  appeared  and  testified  as  well  as  five  other 
witnesses. 
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The  applicant  testified  that  he  had  grazed  sheep  on  the  land 
"ever  since  1931  to  1935,"  sometimes  alone  and  sometimes  with  Louis 
C.  Farmer;  that  he  owned  about  700  acres  of  land  in  the  vicinity; 
that  he  first  went  there  with  the  permission  of  Alvin  Quids  who 
had  a  homestead  entry  embracing  640  acres,  sometimes  renting  from 
Quids ;  that  he,  the  applicant,  and  Farmer  ran  as  high  as  1300  sheep 
there  using  "quite  a  bit  of  public  domain"  adjoining  the  Quids 
homestead;  that  no  one  had  ever  objected  to  his  using  the  land  for 
grazing  sheep,  although  at  one  time  four  or  five  persons  went  up 
there  and  chased  his  herder  back  from  certain  land;  that  he  prob- 
ably used  the  Joe  Grange  homestead  also,  although  he  did  not  know 
the  lines;  that  he  watered  his  sheep  at  East  Sopris  Creek;  that  he 
bought  his  ranch  from  Mike  Scott  who  ran  sheep  for  one  year  on 
the  ranch  and  the  hills  around  it  and  then  failed;  that  he  applied 
for  two  sections,  one  of  which  was  the  Quids  homestead ;  that  he  had 
a  homestead  entry  a  little  more  than  a  mile  from  the  land  involved; 
that  he  was  putting  up  an  average  of  200  tons  of  hay  which  he  fed 
to  his  own  sheep;  that  he  had  not  seen  cattle  on  top  of  this  land,  but 
had  seen  some  lower  down. 

Alvin  Quids  testified  that  he  had  had  a  homestead  entry  for  land 
in  the  region;  that  the  applicant  had  sheep  in  there  in  1932  and 
1933  and  probably  later;  that  he  leased  his  land  to  the  applicant  in 
1932  and  1933;  that  Charles  Redd  and  Bill  Whitbeck  had  sheep 
there  before  that  time;  that  that  the  mountain  was  steep  and  cows 
would  not  go  up  there  unless  they  were  driven ;  and  that  there  were 
at  times  a  few  horses  grazing  on  these  lands. 

Sam  Letey  testified  that  he  was  a  referee  in  the  adjudication 
proceeding  between  the  cattle  and  sheep  men  in  the  territory  around 
his  ranch  near  Basalt,  Colorado;  that  the  country  known  as  Light 
Hill  was  adjudicated  as  cattle  territory,  which  included  all  of  that 
hill  except  a  small  corner  east  of  Light  Hill  joining  Bill  Williams' 
ranch;  and  that  this  adjudication  was  made  in  1930. 

Joe  Dossigny  testified  that  he  had  a  ranch  on  Sopris  Creek;  that 
his  land  adjoined  the  Quids  homestead  and  he  had  run  cattle  on  the 
Quids  and  Grange  homesteads  in  spring  and  fall. 

Joseph  Grange  testified  that  in  1929  he  made  a  homestead  filing 
for  land  near  Light  Hill;  that  he  had  run  some  horses  and  cattle 
there  since  1920;  that  he  had  never  leased  the  homestead  to  Terli- 
amis  or  Farmer ;  that  there  was  no  public  land  in  the  vicinity  except 
the  Quids  and  Grange  homesteads;  that  the  land  was  suitable  for 
running  cattle;  that  he  had  not  gone  back  in  the  last  three  years 
because  he  had  changed  his  summer  range;  that  Redd  and  Witbeck 
merely  passed  through  the  country  with  their  flocks;  that  he  had 
seen  Terliamis'  and  Farmer's  sheep  in  1933  and  1934  but  never  on 
his  homestead. 

Peter  Grange  testified  that  he  had  a  ranch  adjoining  the  Grange 
homestead;  that  he  ran  his  cattle  on  Light  Hill;  that  about  700  or 
800  head  of  cattle  ran  in  that  territory  in  spring  and  fall;  that 
there  was  some  public  land  east  and  west  from  the  Quids  and 
Grange  homesteads. 

The  Quids  and  Grange  homestead  entries  were  relinquished  in 
1935  and  the  land  which  Teriamis  applied  for  was  that  which  had 
been  embraced  in  said  entries. 

505071—59 3 
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The  Acting  Director  of  Grazing  said  in  his  decision: 

The  applicant  appears  to  possess  adequate  commensurate  property,  but  the 
advisory  board  and  the  regional  grazier  found  that  he  had  not  shown  priority 
of  use  within  the  following  rule  of  the  board: 

"Priority  of  use  is  such  use  of  the  public  range  before  June  28,  1934,  as  local 
custom  recognized  as  a  proper  use  of  both  the  public  range  and  the  lands  or 
water  used  in  connection  therewith." 

The  regional  grazier  held  that  the  only  priority  of  use  shown  was  for  part 
of  the  territory  while  under  homestead  entry. 

The  amount  of  public  lands  remaining  in  this  area  is  not  definitely  shown 
in  the  record,  but  apparently  does  not  exceed  3000  or  4000  acres,  including  the 
land  formerly  embraced  in  the  Oulds  and  Grange  homestead  entries.  It  appears 
that  applicant,  in  grazing  his  sheep  on  the  hill,  did  not  pay  much  attention 
to  boundary  lines  and  grazed  not  only  upon  the  homestead  entries  but  also 
upon  such  public  lands  as  were  nearby.  It  clearly  appears  that  this  area  is 
essentially  cattle  range  and  was  used  as  such  for  years  before  the  adjudica- 
tion in  1930.  The  grazing  of  sheep  thereon  was  exceptional.  The  use  of  the 
Grange  homestead  was  unauthorized.  The  use  of  the  Oulds  homestead  was 
with  the  permission  of  the  owner  for  one  ot  two  years. 

Under  the  circumstances  disclosed,  it  does  not  appear  that  the  applicant  has 
established  such  use  before  June  28,  1934,  of  the  public  lands  upon  which 
grazing  privileges  are  sought,  as  local  custom  recognized  and  acknowledged  as 
a  proper  use  in  connection  with  applicant's  private  holdings,  and  the  applicant 
therefore  could  not  be  given  a  Class  1  rating.  The  regional  grazier  found  that 
other  qualified  applicants  entitled  to  such  rating  fully  stock  the  available  range. 
His  action  in  denying  the  application  was  therefore  correct  and  is  affirmed. 

The  entire  record  has  been  carefully  reviewed.  While  the  period 
for  which  grazing  privileges  were  applied  for  has  long  since  passed, 
in  fact,  had  passed  before  the  decision  under  review  was  rendered, 
nevertheless  it  is  proper  that  the  matter  should  be  looked  into  for 
determination  whether  the  Division  of  Grazing  was  justified  in  its 
stand. 

The  appellant  failed  to  prove  that  there  had  been  any  general 
and  continued  use  of  the  public  land  in  the  area  for  grazing  sheep. 
On  the  other  hand,  it  was  clearly  shown  that  it  had  for  many  years 
been  recognized  as  a  cattle  country. 

The  authorized  use  by  the  appellant  of  the  Oulds  homestead,  the 
entry  of  which  was  subsequently  canceled,  for  two  years  to  graze 
sheep  was  not  a  "prior  use"  as  here  contemplated,  because  the  land 
was  not  then  a  part  of  the  public  range  whose  use  was  subject  to 
recognition  by  local  custom.  The  use  of  the  Grange  homestead  was 
in  trespass  and  not  the  basis  of  any  right. 

The  decision  appealed  from  is  affirmed. 

Oscar  L.  Chapman, 

Assistant  Secretary, 


FORREST  B.  MULKINS  AND  LEVY  C.  KNAPE,  Appellants 
A-21087  Decided  December  8,  1937 

3.12  Appeal  Procedure — Sufficiency  and  Weight  of  Evidence 

The  Examiner,  who  had  an  opportunity  to  observe  the  witnesses  and  to 
interrogate  them  when  necessary,  was  in  the  best  position  to  judge  the 
weight  to  be  accorded  conflicting  testimony,  and  his  findings  are  therefore 
accepted. 
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15.2  Review  Proceedings — Scope  of  Review 

The  Examiner,  who  had  an  opportunity  to  observe  the  witnesses  and  to 
interrogate  them  when  necessary,  was  in  the  best  position  to  judge  the 
weight  to  be  accorded  conflicting  testimony,  and  his  findings  are  therefore 
accepted. 

DECISION 

These  cases  involve  the  conflicting  interests  of  two  applicants  for 
grazing  privileges  in  Arizona  Grazing  District  No.  4,  each  of  whom 
deems  himself  aggrieved  by  the  decision  of  the  Division  of  Grazing 
and  has  appealed  to  the  Department.  Because  of  the  involved  na- 
ture of  the  controversy  it  is  necessary  to  state  the  facts  in  some 
detail. 

Forrest  B.  Mulkins,  according  to  a  map  in  the  record,  designated 
as  his  Exhibit  No.  1,  owns  or  leases  from  the  State  1,760  acres  lying 
in  Sees.  9,  10,  11,  12  and  16  and  also  owns  a  small  irregular  area, 
known  as  the  Collard  mining  claim,  lying  in  the  NE14NWI/4  and 
the  NW14NE14  Sec.  21,  all  in  T.  15  S.,  E.  29  E.,  G.  &  S.  E.  B.  &  M. 
The  latter  area  contains  water,  the  use  and  quality  of  which  is  dis- 
puted. Mulkins  applied  for  an  individual  allotment  of  an  irregular 
area  comprising  about  four  sections  and  lying  in  Sees.  8,  9,  17,  18, 
19,  20,  21,  and  28.  The  acting  regional  grazier,  however,  granted 
him  a  license  only  to  graze  two  head  of  cattle  on  a  temporary  in- 
dividual allotment  consisting  of  the  Ey2SWi/4  of  Sec.  9,  adjoining 
his  patented  land,  and  10  head  of  cattle  on  a  temporary  community 
allotment,  with  Levy  C.  Knape,  consisting  of  approximately  700 
acres  lying  in  Sees.  20,  21  and  28. 

Levy  C.  Knape  owns  440  acres  of  land  in  Sees.  8  and  9,  adjoining 
on  the  north  and  west  the  area  for  which  Mulkins  made  applica- 
tion. He  applied  for  a  license  to  graze  110  head  of  cattle,  800  goats 
and  eight  horses  on  a  described  area  embracing  about  10  sections, 
including  all  of  the  area  for  which  Mulkins  applied  except  the  80 
acres  on  which  Mulkins  later  was  given  an  individual  allotment. 
Knape  received  a  license  to  graze  420  goats  on  a  temporary  indi- 
vidual allotment  comprising  about  three  sections,  about  two-thirds 
of  which  lies  within  the  area  for  which  Mulkins  made  application, 
the  temporary  community  allotment  with  Mulkins,  described  above, 
and  a  temporary  community  allotment  with  Anna  M.  Schafer,  con- 
sisting of  240  acres  adjoining  Mulkins'  individual  allotment  on  the 
west.  Both  of  the  community  allotments  are  areas  for  which  Mul- 
kins had  made  application. 

Both  Mulkins  and  Knape  appealed  from  the  decisions  of  the  act- 
ing regional  grazier  and  on  May  22  a  joint  hearing  was  had  at 
SafFord,  Arizona,  before  an  examiner  of  the  Division  of  Grazing. 
Mrs.  Schafer,  the  third  conflicting  allottee,  did  not  formally  appear 
in  the  hearing  although  her  husband  was  in  attendance  and  was 
called  as  a  witness.  The  decision  of  the  acting  regional  grazier 
was  affirmed  by  the  examiner's  decision  of  May  25,  from  which 
these  appeals  are  taken. 

The  Eules  for  the  Administration  of  Grazing  Districts,  approved 
January  14,  1937,  provide  in  part  (pp.  1-2)  : 

A  qualified  applicant  will  be  considered  in  a  preferred  classification  if  he 
is  a  member  of  any  one  of  the  following  four  classes : 
1.  Landowners  engaged  in  the  livestock  business. 
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2.  Bona  fide  occupants. 

3.  Bona  fide  settlers. 

4.  Owners  of  water  or  water  rights. 

The  following  definitions  will  assist  in  determining  who  belongs  in  the  said 
<!lasses : 

An  owner  of  water  or  water  rights  must  show  that  the  water  is  used  for 
stock  purposes  and  held  under  proper  authority  from  the  State. 

Qualified  preferred  applicants  will  be  given  licenses  to  graze  the  public  range 
insofar  as  available  and  necessary  to  permit  a  proper  use  of  the  lands,  water, 
or  water  rights  owned,  occupied,  or  leased  by  them. 

In  determining  the  proper  use  of  land  or  water,  the  following  definitions 
will  guide: 

Property  shall  consist  of  land  and  its  products  or  stock  water  owned  or 
controlled  and  used  according  to  local  custom  in  livestock  operations.  Such 
property  is: 

(a)  Dependent  if  public  range  is  required  to  maintain  its  proper  use. 

(b)  Isfear  if  it  is  close  enough  to  be  used  in  connection  with  public  range  in 
usual  and  customary  livestock  operations.  In  case  the  public  range  is  inade- 
quate for  all  the  near  properties,  then  those  which  are  nearest  in  distance  and 
accessibility  to  the  public  range  shall  be  given  preference  over  those  not  so 
near. 

(c)  Commensurate  for  a  license  for  a  certain  number  of  livestock  if  such 
property  provides  proper  protection  according  to  local  custom  for  said  livestock 
during  the  period  for  which  the  public  range  is  inadequate. 

When  the  available  range  is  insufficient  to  meet  the  requirements  of  all  in 
the  preferred  class,  such  class  will  be  divided  into  two  groups,  as  follows : 

1.  Those  who  have  dependent  commensurate  property  which  has  been  used 
in  connection  with  the  public  range  for  a  full  grazing  season  during  the  5-year 
period  immediately  preceding  the  passage  of  the  act  or  its  amendment  (under 
whichever  the  district  was  created). 

*  *  «  *  *  ♦  • 

2.  Those  who  do  not  have  such  prior  use. 

Under  these  rules  it  is  necessary  to  determine  from  the  evidence 
who  has  used  the  public  range  for  which  applications  have  been 
made  and  who  controls  the  water  which  services  it.  The  chief  items 
of  controversy  between  the  appellants  as  disclosed  by  the  record  and 
the  examiner's  decision,  are  the  prior  use  made  by  each  of  the  area 
in  their  community  allotment  and  the  control  of  two  sources  of 
water,  one  on  the  patented  CoUard  mining  claim  and  the  other  that 
is  described  as  the  Garden  Well,  identified  in  the  record  as  Well 
No.  7,  both  located  on  the  NEl^  Sec.  21,  T.  15  S.,  E.  29  E. 

In  his  appeal  Mulkins  contends  that  he  is  entitled  to  an  individual 
allotment  of  all  the  land  for  which  he  made  application  on  the 
grounds  that  he  has  had  and  now  has  the  exclusive  control  of  both 
the  water  on  the  Collard  mining  claim  and  the  Garden  Well  and 
that  they  have  serviced  the  area  in  question.  In  his  supporting 
brief,  however,  he  asserts  a  willingness  to  acquiesce  in  the  decision 
except  as  to  the  area  of  approximately  700  acres  on  which  he  and 
Knape  have  been  granted  a  community  allotment.  This  he  con- 
tends should  be  granted  to  him  individually.  Knape  filed  a  notice 
of  intention  to  appeal,  as  required  by  the  rules,  but  has  filed  no 
formal  appeal.  In  a  letter  dated  October  5,  addressed  to  the  Divi- 
sion of  Grazing,  he  stated  that  the  transcript  of  testimony  with 
which  his  attorney  had  been  provided  had  been  lost,  and  requested 
that  certain  facts  be  considered.  While  this  letter  in  the  circum- 
stances may  be  treated  as  an  appeal,  the  exact  nature  of  Knape's 
present  contention  is  not  clear.    Since  he  alleges  that  "neither  Mul- 
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kins  or  Schafer  used  any  part  of  the  land  in  dispute,"  however,  it 
is  assumed  that  he  continues  to  assert  an  exclusive  right  at  least  to 
the  lands  which  are  included  in  the  two  community  allotments. 

The  pertinent  testimony  in  the  record  has  to  do  chiefly  with  the 
two  watering  places  in  the  NEi/4  Sec.  21  and  with  the  purpose  of 
the  construction  by  Mulkins  of  a  certain  fence  beginning  near  the 
center  of  Sec.  9  and  extending  south  and  west  to  a  point  near  the 
west  quarter  corner  of  Sec.  16,  thence  southeast  to  a  canyon  forming 
a  natural  barrier.  The  testimony  as  to  the  control  of  Well  No.  T 
and  as  to  the  quality  of  the  water  in  an  open  cut  on  the  patented 
Collard  mining  claim  is  conflicting.  So  is  the  testimony  as  to  the 
fence,  which  Knape  contends  has  been  recognized  as  an  artificial 
barrier  between  him  and  Mulkins,  having  been  erected  as  a  division 
fence. 

There  is  evidence  from  which  the  examiner  might  find,  as  he  did, 
that  both  Mulkins  and  Kjnape  had  made  use  of  the  area  within  their 
community  allotment  for  more  than  a  full  grazing  season  during 
the  five  years  immediately  preceding  the  enactment  of  the  Taylor 
Grazing  Act.  As  already  stated,  the  evidence  as  to  the  control  and 
quality  of  the  two  sources  of  water  in  the  NEi/4  Sec.  21  is  con- 
flicting and  no  reason  for  reversing  or  modifying  the  decision  of 
the  examiner  as  to  the  community  allotment  granted  Mulkins  and 
Knape  is  apparent.  As  for  the  community  allotment  granted  Knape 
and  Schafer,  the  regional  grazier's  action  was  sustained  by  the 
examiner  on  the  basis  of  a  finding  that  Schafer's  water,  situated 
north  of  an  east-west  fence  bounding  the  allotment,  had  serviced 
the  area  while  Schafer  grazed  it.  No  reason  for  disturbing  this 
finding  has  been  presented. 

The  record  has  been  carefully  reviewed.  Much  of  the  testimony 
is  irrelevant  or  immaterial  and  some  of  the  exhibits  fail  to  serve 
the  purposes  for  which  they  apparently  were  ojffered.  The  com- 
petent, relevant  and  material  testimony  is  conflicting  and  the  pre- 
siding examiner,  who  had  an  opportunity  to  observe  the  witnesses 
and  to  interrogate  them  when  necessary,  was  in  the  best  position 
to  judge  the  weight  to  be  accorded  it.  His  findings  of  fact  accord- 
ingly will  not  be  disturbed.  Neither  appellant  has  pointed  out  any 
persuasive  legal  reasons  for  modifying  the  decisions,  which  there- 
fore are  affirmed. 

Oscar  L.  Chapman, 

Assistant  Secretary. 


MORONI  A.  SMITH  AND  LELAND  RAY  SMITH,  Appellants 
A-20881  Decided  Decemher  U,  1937 

3.5  Appeal  Procedure — Change  in  Regulations 

An  appeal  will  be  dismissed  as  moot  where  the  grazing  period  covered  by 
the  Bureau's  determination  has  expired  and  new  regulations  have  been 
issued. 

DECISION 

On  March  15,  1936,  Moroni  A.  Smith  and  Leland  Ray  Smith 
applied  for  a  license  to  graze  9,000  head  of  sheep  in  Colorado  Graz- 


26       DEPARTMENT  OF  THE  INTERIOR  GRAZING  DECISIONS,   1936-1958 

ing  District  No.  6  for  the  1936-1937  winter  grazing  season.  The 
district  advisory  board  made  a  favorable  recommendation  on  their 
application  to  the  extent  of  6,500  head  and  recommended  rejec- 
tion as  to  the  remainder  on  the  ground  of  insufficient  priority  of 
use.  Following  a  protest  by  the  applicants  the  board  adhered  to 
its  recommendation,  which  was  followed  by  the  acting  regional 
grazier.  The  applicants  filed  a  motion  for  review  and  a  hearing 
was  had  at  Craig,  Colorado,  on  July  23,  1936,  before  the  acting 
regional  grazier,  who  rendered  a  decision  in  accord  with  his  pre- 
vious action.  The  applicants  thereupon  appealed  to  the  Director 
of  Grazing,  who  on  February  26,  1937,  affirmed  the  decision  of  the 
acting  regional  grazier.  From  the  Director's  decision  this  appeal 
was  taken  on  March  29,  approximately  one  month  before  the  ex- 
piration of  the  grazing  season.    In  his  decision  the  Director  stated: 

The  season  for  which  grazing  privileges  have  been  asked  will  expire  on 
May  1,  1937,  and  the  questions  involved  probably  will  become  moot  before  final 
action  is  taken  in  the  event  of  appeal  to  the  Secretary  of  the  Interior. 

The  decision  appealed  from  accordingly  is  affirmed,  but  without  prejudice 
to  appellants'  right  to  file  application  for  license  for  the  coming  season.  In 
the  event  such  application  is  filed,  the  showing  herein  submitted  and  such  fur- 
ther showing  as  they  may  desire  to  make  will  be  considered  in  connection  with 
the  Departmental  rules  and  rules  of  the  advisory  board  applicable  to  1937 
applications. 

The  sole  issue  of  fact  involved  in  this  appeal  is  one  of  the  appel- 
lants' priority  of  use  of  the  public  range  in  connection  with  their 
dependent  property  and  the  rule  under  which  this  issue  arose  has 
since  been  changed  in  effect.  No  useful  purpose  would  be  served, 
therefore,  in  rendering  a  decision  on  the  merits  of  the  present  appeal. 

In  their  brief  the  appellants  have  made  a  bitter  and,  so  far  as 
disclosed  by  the  record,  a  wholly  unjustified  attack  on  the  action  of 
the  district  advisory  board  and  the  Director  of  Grazing  on  the 
ground  of  prejudice.  In  addition,  they  contend  that  they  are  enti- 
tled to  have  this  appeal  decided  on  its  merits,  notwithstanding  that 
it  is  now  moot,  asserting  "that  if  we  allowed  this  to  stand  on  his 
[the  Director's]  decision,  that  it  would  be  shown  on  our  next  appli- 
cation to  be  *res  ad  judicata'  and  we  would  be  forever  excluded  un- 
der it."  This  conclusion  might  follow  if  the  appeal  were  now  being 
decided  unfavorably  on  its  merits.  The  particular  2-year  priority 
"rule"  under  which  this  application  was  considered  has  been  held 
to  amount  only  to  a  recommendation  by  the  advisory  board,  since 
it  was  not  one  promulgated  by  the  Secretary  of  the  Interior.  Joseph 
F.  Livingston  (A-20025),  decided  March  29,  1937.  Since  that  time, 
however,  a  departmental  2-year  priority  rule  for  Colorado  Grazing 
District  No.  6  has  been  approved  for  the  1937-1938  season.  A  deter- 
mination of  the  merits  of  the  present  appeal,  therefore,  would  not 
necessarily  govern  action  on  an  application,  doubtless  long  since 
filed  by  the  appellants,  for  the  1937-1938  season,  which  is  now  be- 
ginning. Since  the  same  issues  of  fact  conceivably  may  be  presented 
anew,  the  present  appeal  is  dismissed  without  prejudice  to  the  ap- 
pellants' right  to  have  them  considered  on  their  merits  in  the  light 
of  rules  than  governing  in  the  event  that  a  new  appeal  is  presented 
before  the  issues  have  become  moot. 

Oscar  L.  Chapman, 

Assistant  Secretary, 
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CHESTER  H.  TRUMBULL,  Appellant 
A-21158  Decided  December  U,  1937 

3.6  Appeal  Procedure — Expiration  of  License  Period 

Where  a  decision  on  the  merits  of  a  case  may  be  of  future  guidance  between 
the  parties,  an  appeal  will  be  considered  even  though  the  grazing  season 
involved  has  terminated. 

4.1  Apportioment  of  the  Federal  Range — Area  of  Use 

An  applicant  is  not  entitled  to  an  increase  in  his  area  of  use  because  it  is 
more  convenient  when  he  has  failed  to  show  that  this  allotted  area  is 
insufficient  for  the  number  of  licensed  livestock. 

DECISION 

On  January  28,  1937,  Chester  H.  Trumbull,  of  Greybull,  Wyo- 
ming, applied  for  a  license  to  graze  15  cattle,  11  horses  and  300 
sheep,  from  April  1  to  September  1,  1937,  on  an  individual  allot- 
ment in  Wyoming  Grazing  District  No.  1.  It  appears  that  he 
requested  an  allotment  including  Sees.  19,  20,  29  and  30,  T.  52  N., 
K.  95  W.,  6th  P.M.  On  April  1,  1937,  he  received  a  license  to  graze 
300  sheep  for  the  five-month  period  on  an  individual  allotment 
comprising  Sees.  18,  19,  20,  Ni/s  Sec.  29,  N1/2  Sec.  30,  T.  52  N.,  E. 
94  W.  He  appealed  from  the  decision  of  the  regional  grazier  and 
on  July  17  a  hearing  was  had  at  Basin,  Wyoming,  before  an  ex- 
aminer of  the  Division  of  Grazing. 

Herman  Mayland  is  stated  by  the  examiner  to  have  made  formal 
intervention  in  the  appeal,  although  the  record  includes  no  request 
by  him,  or  return  of  service  on  the  appellant.  This  point  appears 
to  be  of  little  consequence,  however,  since  counsel  for  the  appellant 
offered  no  objection  to  the  appearance  of  Mayland,  who  testified 
regularly  as  a  witness  in  any  event.  Mayland's  purported  interven- 
tion was  made  by  reason  of  the  fact  that  the  area  for  which  Trum- 
bull had  applied  had  been  allotted  to  him. 

The  decision  of  the  regional  grazier  was  affirmed  by  the  examin- 
er's decision  of  July  19,  from  which  this  appeal  is  taken.  The  ap- 
peal was  transmitted  to  the  Department  on  September  30,  one  month 
following  the  termination  of  the  grazing  season,  presumably  having 
been  perfected  within  30  days  following  the  appellant's  receipt  of  a 
copy  of  the  transcript  of  testimony,  as  required  by  the  rules.  So 
far  as  the  grazing  season  involved  in  this  appeal  is  concerned,  there- 
fore, the  issues  are  moot.  Since,  however,  a  decision  on  the  merits 
may  be  of  guidance  in  the  future  between  the  same  parties  the 
appeal  will  be  so  considered. 

At  the  outset  of  the  hearing,  counsel  for  the  appellant  stated  his 
position  to  be  that  the  allotment  for  which  application  had  been 
made  in  T.  52  N.,  R.  95  W.  should  be  granted,  or,  if  the  allotment 
actually  made  in  T.  52  N.,  R.  94  W.  were  to  stand,  the  adjoining 
sections  13  and  24  in  T.  52  N.,  R.  95  W.  should  be  added  to  it.  No 
issue  appears  to  have  been  made  as  to  the  number  of  livestock  for 
which  the  license  was  granted.  The  appellant's  contention  is  that 
he  should  receive  the  sections  allotted  to  Mayland  because  he  has 
used  them  "during  the  past  seventeen  years,"  whereas  "there  is  no 
evidence  appellant  has  ever  grazed  his  sheep  on  the  lands  allotted 


28       DEPARTMENT  GF  THE  INTERIOR  GRAZING  DECISIONS,   193  6-1958 

to  him,"  because  they  are  nearer  his  home  ranch,  situated  in  Sees. 
4  and  9  of  the  same  township,  and  because  the  allotment  actually 
made  to  him  does  not  afford  sufficient  access  to  a  water  supply.  The 
examiner  found,  however,  that  sufficient  water  facilities  are  available 
in  Sees.  7  and  8,  adjacent  to  the  allotment. 

The  appellant's  chief  complaint  appears  to  be  one  of  inconven- 
ience, since  all  of  his  assertions  are  not  supported  by  the  record.  So 
far  as  the  distance  of  his  allotment  from  his  home  ranch  is  con- 
cerned, it  appears  that  his  customary  operations  have  extended  as 
far  as  and  into  this  very  area.  Thus  Roy  Penn,  who  was  the  appel- 
lant's herder  from  1928  to  1934  and  who  was  called  by  him  as  a 
witness,  testified  on  direct  examination: 

In  the  spring  of  the  year,  we  would  start  out  with  the  ewes  and  lambs  from 
the  Trumbull  home  in  Sec.  9,  T.  52,  R.  95  and  drop  over  on  Sec.  4.  We  would 
herd  down  the  creek  into  Sees.  3,  2,  and  1.  We  would  drop  around  into  Sees. 
8  and  5,  T.  52,  R.  94. 

*  *  *  *  *  *  * 
We  would  sometimes  camp  on  Sec.  13,  T.  52,  R.  95. 

*  *  *  *  *  ^^  m 
We  come  around  from  what  is  known  as  the  old  dipping  vat.     It  was  in 

7  or  8,  T.  52,  R.  94.  Then  we  would  come  up  to  23,  22,  21  and  camp  in  there 
until  shearing  time. 

*  *  «  *  *  *  « 
We  would  hold  camp  in  21  and  herd  around  20,  29,  29,  and  30  and  take  in 

that  territory. 

Penn  further  testified  in  response  to  interrogation  by  the  examiner : 

Q.  Going  back  into  the  township  to  the  east,  52-94  S.  from  the  old  dipping 
vat,  you  know  that  country.  Sections  18,  19,  and  20. 
A.  I  know  18,  19,  and  part  of  20. 

Q.  Did  you  make  some  use  of  that  country  when  you  were  herding  sheep? 
A.  Very  little.    At  one  camp  in  13  we  used  it  for  a  few  days,  on  water  in  13. 
Q.  Stock  grazing  in  Sees.  18  and  19,  where  would  they  water? 
A.  We  watered  on  13  at  the  drain. 

Q.  You  didn't  go  north  in  Sec.  7  and  water  at  the  creek? 
A.  I  have  been  there,  although  I  didn't  make  it  a  practice. 
Q.  There  is  water  there? 
A.  Yes. 

The  appellant's  contention  that  "there  is  no  evidence  appellant  has 
ever  grazed  his  sheep  on  the  lands  allotted  to  him"  as  refuted  by 
the  foregoing  and  by  the  appellant's  own  statements  on  direct 
examination : 

Q.  Mr.  Trumbull,  during  these  period  of  years  you  have  run  sheep,  have  you 
ever  had  occasion  to  make  Sees.  18,  19,  20,  N%  29  and  30,  T.  52  R.  94  your 
grazing  ground? 

A.  Not  exactly.    No. 

Q.  What  do  you  mean  by  that? 

A.  I  have  run  in  here,  20  and  29.    30  I  have  never  used.    18  and  19  I  have. 

Q.  What  portions  of  them,  if  any? 

A.  All.    Probably  the  NVa  of  19. 

Q.  You  have  used  that  in  conjunction  with  the  other  lands  you  have  de- 
scribed? 

A.  Yes,  I  always  swung  around  in  here. 

There  is  evidence  from  which  the  examiner  might  find,  as  he  did, 
that  sufficient  access  to  water  is  afforded  from  the  area  allotted  to 
the  appellant.  There  is  no  claim  that  the  carrying  capacity  of  this 
area  is  insufficient  for  300  sheep  for  a  five-month  period.  No  reason 
for  adding  sections  13  and  24  to  the  area  therefore  is  apparent. 
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While  the  allotment  for  which  application  was  made  may  in  fact 
be  more  convenient  to  the  appellant's  home  ranch  than  that  actually 
granted,  he  appears,  by  his  own  statement  and  that  of  his  herder, 
not  only  to  have  traveled  this  distance  in  his  customary  operations 
but  actually  to  have  grazed  the  area  allotted  to  him. 

The  record  has  been  carefully  reviewed  and  no  legal  reasons  for 
modifying  the  examiner's  decision  having  been  presented  it  accord- 
ingly is  affirmed. 

Oscar  L.  Chapman, 

Assistant  Secretary. 


JOSEPH  F.  LIVINGSTON  AND  GLADE  COOK,i  Appellants 
A-21156  Decided  April  23,  1938  56  I.D.  305 

4.6  Apportionment  of  the  Federal  Range — ^Priority  of  Distribution 

An  appellant  whose  base  property  is  qualified  only  as  Class  2  cannot  be 
awarded  a  license  or  permit  when  there  is  no  forage  available  after  the 
issuance  of  licenses  to  Class  1  applicants. 

DECISION 

This  appeal  is  from  a  decision  of  an  examiner  of  the  Division  of 
Grazing  who  on  September  22,  1937,  affirmed  a  decision  of  a  re- 
gional grazier  denying  the  application  of  Joseph  F.  Livingston  and 
Glade  Cook  for  the  privilege  of  grazing  9,000  sheep  and  20  horses 
in  Colorado  Grazing  District  No.  6  for  the  winter  season  of  six 
months  from  November  1,  1937,  to  May  1,  1938.  The  application 
was  made  pursuant  to  the  provisions  of  the  Taylor  Grazing  Act. 
Act  of  June  28,  1934,  48  Stat.  1269 ;  as  amended  by  act  of  June  26, 
1936,  49  Stat.  1976. 

Grazing  licenses  may  be  granted  as  provided  in  the  Rules  of  the 
Administration  of  Grazing  Districts  promulgated  by  the  Depart- 
ment. Rules  approved  March  2,  1936,  amended  inter  alia,  January 
28,  1937,  combined  June  14,  1937.  The  relevant  portions  of  the  rules 
are  these: 

A  qualified  applicant  will  be  considered  in  a  preferred  classification  if  he  is 
a  member  of  any  one  of  the  following  four  classes :  1.  Landowners  engaged 
in  the  livestock  business.  2.  Bona  fide  occupants.  3.  Bona  fide  settlers. 
4.  Owners  of  water  or  water  rights. 

*  *  *  ♦  4:  •  * 

Issuance  of  licenses.  After  residents  within  or  immediately  adjacent  to  a 
grazing  district  having  dependent  commensurate  property  are  provided  with 
range  for  not  to  exceed  ten  (10)  head  of  work  or  milch  stock  kept  for  domes- 
tic purposes,  the  following-named  classes,  in  the  order  named,  will  be  consid- 
ered for  licenses :  1.  Qualified  applicants  of  the  preferred  class  who  have  prior 
use.  2.  Qualified  applicants  of  the  preferred  class  who  do  not  have  such  prior 
use.  3.  Qualified  applicants  who  are  not  in  the  preferred  class.  Licenses  will 
be  issued  in  the  above-named  order  of  classes  until  the  carrying  capacity  of 
the  public  range  shall  be  attained.  *  *  * 

*  *  ic  *  ♦  *  * 
When  the  available  range  is  insufficient  to  meet  the  requirements  of  all  in, 

the  preferred  class,  such  class  will  be  divided  into  two  groups,  as  follows: 
1.  Those  who  have  dependent  commensurate  property  which  has  been  used  in 
connection  with  the  public  range  for  a  full  grazing  season  during  the  5-year 

1  See  Joseph  F.  Livingston  et  al.,  56  I.D.  92,  A  20025,  decided  March  29,  1957. 
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period  immediately  preceding  the  passage  of  the  act  or  its  amendment  (under 
whichever  the  district  was  created).  In  any  district  in  which  the  regional 
grazier  is  convinced  that  the  establishment  of  groups  according  to  the  above 
rule  is  unsuited  to  local  conditions  and  will  not  permit  an  effective  and  orderly 
administration  of  the  act  in  that  particular  district,  he  may  recommend  a  dif- 
ferent period  of  use  as  a  standard  for  the  establishment  of  groups  in  such 
district,  provided  that  such  proposed  new  rule  shall  not  be  operative  until 
approved  by  the  Secretary  of  the  Interior.  2.  Those  who  do  not  have  such 
prior  use. 

On  April  5,  1937,  the  Department  approved  a  special  rule  for 
Colorado  Grazing  District  No.  6  as  follows: 

A  proper  showing  having  been  made  and  it  having  been  found  that  the  avail- 
able public  land  is  insufficient  in  Colorado  Grazing  District  No.  6  to  meet  the 
requirements  of  all  in  the  preferred  class  and  that  the  general  rule  set  forth 
in  the  Amendment  to  the  Rules  for  Administration  of  Grazing  Districts  ap- 
proved January  28,  1937,  is  unsuited  to  local  conditions  and  will  not  permit 
an  effective  and  orderly  administration  of  the  act  in  that  particular  district, 
the  preferred  class  will  be  divided  for  that  district  into  two  groups  as  follows  r 
1.  Those  who  have  dependent  commensurate  property  which  has  been  used  in 
connection  with  the  public  range  for  two  full  consecutive  grazing  seasons  dur- 
ing the  5-year  period  immediately  preceding  the  passage  of  the  Taylor  Grazing 
Act.    2.  Those  who  do  not  have  such  prior  use. 

As  a  result  of  the  adoption  of  this  special  rule,  in  District  No.  6, 
the  order  of  preference  in  which  licenses  were  to  be  issued  until  the 
carrying  capacity  of  the  range  was  exhausted,  was  as  follows :  Class 
1.  Qualified  applicants  of  the  preferred  class  who  have  dependent 
commensurate  property  which  has  been  used  in  connection  with  the 
public  range  for  two  full  consecutive  grazing  seasons  during  the 
6-year  period  immediately  preceding  the  passage  of  the  Taylor 
Grazing  Act.  Class  2.  Qualified  applicants  of  the  preferred  class 
who  have  dependent  commensurate  property  which  has  not  been  so 
used.  Class  3.  Qualified  applicants  who  are  not  in  the  preferred 
class. 

The  Division  of  Grazing  examiner  held  that  no  license  for  the 
current  season  should  be  issued  to  the  appellants  because  their  prop- 
erties were  not  in  Class  1  as  defined  in  the  special  rule,  and  Class  1 
more  than  exhausted  the  carrying  capacity  of  the  range. 

In  the  area  involved  there  are  two  grazing  seasons  on  the  public 
range,  winter  and  summer.  According  to  the  record,  the  winter  sea- 
son begins  November  1  and  ends  April  30,  the  summer  season  begins 
May  1  and  ends  October  31.  Private  lands  may  qualify  for  either 
a  winter  or  summer  license,  dependent  on  whether  they  are  used  for 
grazing  during  the  opposite  season. 

The  rules  provide  that  property  is  "commensurate  for  a  license 
for  a  certain  number  of  livestock  if  such  property  provided  proper 
protection  according  to  local  custom  for  said  livestock  during  the 
period  for  which  the  public  range  is  inadequate."  In  District  No. 
6  "the  period  for  which  the  public  range  is  inadequate"  is  six 
months  with  regard  to  both  winter  and  summer  range.  Conse- 
quently, licensees  should  receive  licenses  for  six  months  on  the 
public  domain  for  the  number  and  kind  of  animals  which  the  forage 
produce  on  the  private  lands  can  properly  support  for  six  months. 

In  District  No.  6,  however,  the  regional  grazier  determined  that 
"each  licensee  shall  be  required  to  care  for  his  licensed  livestock  at 
least  Y5  days  on  his  commensurate  property."  It  was  assumed  for 
the  purposes  of  computing  commensurability  that  the  licensees  used 
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their  private  lands  for  Y5  days  or  2i/2  months.  This  may  have 
resulted  in  the  grant  of  excessive  licenses  to  some  class  1  licensees. 
It  does  not  necessarily  follow,  however,  that  the  appellants  were 
entitled  to  a  license. 

In  seeking  to  determine  whether,  if  a  6-month  rather  than  a  21/2- 
month  commensurability  standard  had  been  applied,  the  appellants 
as  class  2  applicants  should  have  received  a  license,  two  groups  of 
data  may  be  used.  First,  there  are  the  data  in  the  record  upon 
the  basis  of  which  licenses  appear  to  have  been  issued.  Second, 
there  are  those  now  available  in  the  form  of  a  "final  determination" 
of  the  carrying  capacity  of  public  and  private  lands,  completed  by 
the  Division  of  Grazing  since  the  decision  of  the  examiner.  A  care- 
ful analysis  and  computation  of  both  groups  of  data  is  convincing 
that  even  if  a  6-month  standard  had  been  accurately  applied  to  all 
licensees,  on  the  basis  of  either  group  of  data,  no  class  2  applicants 
would  have  been  entitled  to  receive  a  license.  The  appellants  were 
class  2  applicants  and  so  it  follows  that  they  were  not  prejudiced 
by  the  use  of  a  2 V2 -month  standard. 

The  decision  of  the  examiner  is  affirmed.  This  decision  is  with- 
out prejudice  to  the  disposition  of  future  applications  consistent 
with  facts  then  proven  and  applicable  statutes  and  rules  then  in 
force. 

Harold  L.  Ickes, 
Secretary  of  the  Interior. 


LEE  J.  ESPLIN  AND  MASON  MEEKS,  Appellants 
A-21028  Decided  May  31,  1938  56  I.D.  325 

1.1  General — Authority  of  the  Department 

As  between  private  parties,  the  Department  is  without  jurisdiction  to  deter- 
mine the  question  as  to  water  rights,  that  being  a  matter  solely  within  the 
province  of  the  State  courts. 

1.5  G-eneral — Conflict  with  State  Law 

As  between  private  parties,  the  Department  is  without  jurisdiction  to  deter- 
mine the  question  as  to  water  rights,  that  being  a  matter  solely  wihin  the 
province  of  the  State  courts. 

5.1  Base  Property  (Generally) — Ownership  or  Control 

There  can  be  no  possession  of  public  land  under  color  or  claim  of  title  based 
upon  the  mere  construction,  maintenance  and  using  of  a  reservoir  for  stock 
watering  purposes  thereon  and  camping  thereat. 

A  water  upon  lands  withdrawn  as  a  public  water  reserve  under  Executive 
Order  of  April  17,  1926,  will  not  be  considered  as  a  base  water. 

15.2  Review  Proceedings — Scope  of  Review 

As  between  private  parties,  the  Department  is  without  jurisdiction  to  deter- 
mine the  question  as  to  water  rights,  that  being  a  matter  solely  within  the 
province  of  the  State  Courts. 

DECISION 

Appeals  have  been  filed  by  Lee  J.  Esplin  and  Mason  Meeks  from 
the  decision  of  an  Examiner  of  the  Division  of  Grazing  rendered 
June  5,  1937. 
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In  the  grant  of  a  temporary  grazing  license  on  public  lands  to 
appellant,  Esplin,  the  Acting  Eegional  Grazier,  pursuant  to  the 
authority  vested  in  him  by  the  regulations  of  May  10,  1937,  govern- 
ing the  administration  of  grazing  districts  under  the  Taylor  Graz- 
ing Act,  refused  to  give  commensurate  property  rating  to  the  Hacks 
Canyon  Reservoir  in  which  Esplin  claimed  an  interest,  located  in 
what  will  probably  be  when  surveyed  the  SEi/4  Sec.  8,  T.  37  N., 
R.  5  W.,  G.  &  S.  R.  M.,  Arizona,  for  the  reason  that  the  lands 
upon  which  the  reservoir  is  located  were  withdrawn  as  a  public 
water  reserve  by  Executive  order  of  April  17,  1926,  creating  Public 
Water  Reserve  No.  107,  according  to  departmental  Order  of  Inter- 
pretation No.  228  issued  March  15,  1937.  On  appeal  by  Esplin  a 
hearing  was  held  and  a  finding  of  fact  and  decision  rendered  as 
provided  in  the  aforesaid  regulations  by  the  Examiner.  The  Exam- 
iner affirmed  the  action  of  the  Acting  Regional  Grazier  in  refusing 
to  rate  the  reservoir  as  commensurate  property  by  reason  of  the 
interpretative  order  but,  upon  consideration  of  the  evidence,  rec- 
ommended vacation  of  the  interpretative  order  on  the  ground  that 
the  rights  of  Esplin  and  those  he  represented  were  prior  to  the 
withdrawal  of  March  15,  1937,  and  upon  vacation  of  such  order 
that  the  Division  of  Grazing  award  grazing  privileges  based  upon 
proportionate  ownership  of  the  reservoir  to  the  extent  of  600  head 
of  cattle  year  long  to  those  parties  entitled  to  such  proportionate 
share. 

In  his  appeal  Esplin  contends,  in  substance,  that  the  land  in- 
volved is  not,  and  has  not  been  since  long  prior  to  the  withdrawal 
of  April  17,  1926,  vacant,  unappropriated  land;  that  it  does  not 
contain  a  spring  or  water  hole  as  contemplated  by  said  withdrawal; 
that  the  claim  of  Meeks,  based  upon  alleged  filing  of  a  notice  of 
settlement  on  the  land  in  1932,  and  actual  settlement  in  May  1934, 
to  a  superior  right  to  acquire  the  land  involved  and  the  waters 
thereon  is  without  a  valid  basis  and  should  be  adjudicated  in  this 
proceeding.  Meeks  did  not  appeal  from  the  decision  of  the  Acting 
Regional  Grazier  but  responded  to  the  notice  of  hearing  and  gave 
testimony  concerning  the  reservoir,  as  to  his  alleged  settlement,  and 
as  to  the  rights  he  asserted  thereunder.  He  filed  an  appeal  from 
the  decision  of  the  Examiner,  without  assigning  error,  and,  so  far 
as  it  appears,  without  serving  notice  of  his  appeal  on  Esplin.  His 
claim  will,  however,  be  considered  in  so  far  as  it  is  necessary  to  the 
determination  of  the  propriety  and  validity  of  the  order  of  inter- 
pretation and  in  resolving  the  question  as  to  whether  vested  rights 
to  the  use  of  the  water  in  the  reservoir  under  section  2339,  Revised 
Statutes,  were  secured  by  Esplin  and  those  claiming  a  community 
of  interest  with  him. 

It  appears  from  the  evidence  that  in  1907,  if  not  before,  an 
earthen  dike  was  constructed  in  the  bed  of  a  canyon  on  the  land  to 
catch  flood  water  for  watering  livestock  and  that  it  was  washed  out 
by  floods  and  renewed  from  time  to  time.  In  1924  or  1925  a  ditch 
and  wing  dam  were  constructed  to  divert  the  flood  water  from  the 
canyon  into  a  pit  or  pits  excavated.  This  work  was  done  by  cattle- 
men using  the  adjoining  range,  some  of  them  being  the  present 
claimants.  In  1929  Ray  E.  Esplin,  a  sheep  man,  took  possession  of 
the  reservoir,  had  it  enlarged  to  60  yards  by  40  yards  in  area  and 
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to  the  depth  of  9  feet.  To  avoid  law  suits  and  to  compensate  him 
for  his  development,  he  was  paid  $1,200  to  abandon  his  claim.  This 
sum  was  paid  by  B.  A.  Riggs,  Delbert  Riggs,  Ensign  Riggs,  Edward 
Lamb,  Sr.,  Edward  T.  Lamb,  Jr.,  David  Esplin,  Gilbert  Heaton, 
Fred  Heaton,  Harold  Reeve,  Waldon  Ballard,  Afton  Ballard,  David 
Ballard  and  Lee  J.  Esplin,  and  apportioned  among  them  according 
to  the  number  of  cattle  that  each  had  which  watered  there.  Work 
was  later  done  by  some  of  these  persons  in  1933  and  1934  to  clean 
the  ditch  and  keep  the  reservoir  in  repair. 

In  1934  Mason  Meeks,  appellant  here,  about  May  1  built  a  rock 
house  several  hundred  yards  from  the  dam  and  asserts  that  he  es- 
tablished residence  therein  and  has  maintained  it  since  as  the  home- 
stead law  requires,  and  claims  that  he  acquired  the  right  to  the 
reservoir  and  water  by  his  settlement.  He  discloses  that  his  family 
of  five  children  and  mother  have  lived  elsewhere  since  alleged  set- 
tlement. His  actual  occupation  of  the  house  as  a  home  since  1934 
is  controverted.  He  admits  he  has  the  reservoir  fenced  in  and  has 
denied  its  use  to  sheepmen  but  not  to  cattlemen.  He  participated 
in  the  construction  work  done  in  1925,  but  though  watering  his  cattle 
at  the  reservoir  since  then  did  no  further  work  thereon  until  1935 
when,  at  an  expense  of  $160,  he  restored  the  dike  that  diverts  the 
water  from  the  wash  to  the  reservoir. 

It  is  undisputed  that  the  source  of  water  supply  is  entirely  from 
flood  water  that  runs  down  the  draw  and  that  there  are  no  springs 
or  natural  seeps  or  streams  feeding  the  reservoir;  that  since  1907 
the  reservoir  has  been  used  to  water  cattle  by  any  cattlemen  using 
the  adjoining  range;  that  the  few  cattle  that  drift  in  from  other 
ranges  are  permitted  to  water  there  under  a  policy  of  reciprocity 
and  that  bands  of  sheep  passing  from  summer  to  winter  range,  or 
vice  versa,  have  been  watered  there  without  molestation  until  stopped 
by  Meeks ;  that  the  reservoir  is  a  good  one  and  the  amount  of  water 
is  depleted  only  by  evaporation  or  consumption  by  cattle,  and,  al- 
though it  goes  dry  at  times,  that  on  an  average  the  reservoir  is 
serviceable  as  a  watering  place  for  11  months  of  a  year.  Esplin 
introduced  in  evidence  a  certificate  issued  by  the  State  Water  Com- 
missioner May  12,  1937,  to  the  same  persons  who  are  named  above 
as  purchasing  the  claim  of  Ray  Esplin  confirming  their  right  as  of 
April  16,  1936  (date  of  application)  to  an  annual  storage  of  1.6 
acre-feet  and  the  use  of  525,000  gallons  of  water  per  annum  of 
Hacks  Canyon  Reservoir. 

The  withdrawal  of  April  17,  1926,  took  effect  as  to  all  subdivi- 
sions of  the  "vacant,  unappropriated,  unreserved  public  lands"  con- 
taining the  waters  described  in  the  order,  the  interpretative  order 
being  no  more  than  an  official  finding  that  a  certain  tract  is  of  the 
character  and  has  the  status  defined  in  the  order  and  is  subject 
thereto.  State  of  New  Mexico  (55  I.D.  466,  468).  The  withdrawal 
would  attach  to  land  containing  the  waters  developed  by  human 
agency  if  the  waters  are  abandoned  by  those  who  originally  devel- 
oped and  conserved  them.  Charles  Lewis  (decided  July  29,  1935, 
unreported).  It  is  clear  that  there  has  been  no  abandonment  of  the 
reservoir  by  those  who  made  and  maintained  it.  The  question, 
therefore,  as  to  the  legal  propriety  of  the  interpretative  order  de- 
pends on  the  conditions  existing  on  the  land  at  the  date  of  Public 
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Water  Reserve  No.  107  and  its  status  at  that  time.  As  to  the  con- 
tention of  Esplin  that  the  land  was  not  vacant  or  unappropriated 
because  of  its  use  as  a  stock  watering  place  by  stockmen  in  the 
community,  it  should  be  observed  that  rights  acquired  and  safe- 
guarded by  section  2839  are  distinct  from  any  right  in  land  itself. 
Simons  v.  Inyo  Cerro  Gordo  Mining  &  Power  Company  et  at.  (192 
Pac.  144)  ;  Rohert  J,  Edwards  and  J,  C,  Jamieson  v.  Oscar  T.  S. 
Sawyer  (54  I.D.  144,  148).  And  it  has  been  held  that  the  existence 
of  rights  under  the  provisions  of  section  2339,  Revised  Statutes,  is 
no  bar  to  the  acquisition  of  the  land  under  the  timber  and  stone  act 
(John  H.  Parker^  40  L.D.  431),  or  under  the  stock-raising  home- 
stead law  (Thomas  H.  B.  Glaspie^  53  I.D.  577).  There  can  be  no 
possession  of  public  land  under  color  or  claim  of  title  based  upon 
the  mere  construction,  maintenance  and  use  of  reservoir  for  stock- 
watering  purposes  thereon  and  camping  thereat.  In  so  far  as  the 
case  of  Wagoner  v.  Hanson  (50  L.D.  355)  appears  to  declare  to  the 
contrary,  it  was  not  well  considered  and  will  not  be  followed.  It, 
however,  clearly  appears  in  the  present  case  that  at  the  date  of  the 
order  of  withdrawal  Esplin  and  other  stockmen  were  maintaining 
a  reservoir  on  the  tract  in  question,  constructed  many  years  before, 
containing  water  collected  by  diverting  flood  water  that  ran  down 
a  dry  canyon,  and  were  using  and  asserting  rights  to  the  same  for 
stock-watering  purposes.  In  Santa  Fe  Pacific  Railroad  Company 
(53  I.D.  210,  211)  the  Department  said: 

It  is  not  believed  that  said  order  contemplated  the  withdrawal  of  tracts 
containing  mere  dry  depressions  or  draws  which  do  not,  in  their  natural  con- 
dition, furnish  or  retain  a  supply  of  water  available  for  public  use.  Such  a 
tract  is  not  land  which  "contains  a  spring  or  water  hole"  in  its  natural  condi- 
tion, and  it  was  not  intended  to  withhold  such  land  from  acquisition  by  a 
person  who  has,  by  his  own  efforts,  provided  artificial  means  for  collecting  flood 
waters  thereon. 

Under  this  rule  a  dam  across  a  dry  wash  to  collect  and  store  run 
off  water  from  the  hills,  and  water  collected  in  a  mining  shaft 
which  was  pumped  in  dry  weather  for  stock  watering,  were  held 
not  to  be  within  the  purview  of  the  withdrawal  above  mentioned. 
See  Edtoards  and  Jamieson  v.  Sawyer^  supra.  Upon  the  evidence 
adduced,  it  is  the  conclusion  of  the  Department  that  the  Hacks 
Canyon  Reservoir  is  not  a  water  hole  within  the  meaning  of  the 
Executive  order  of  withdrawal  of  April  17,  1926,  and  there  is  no 
sufficient  factual  basis  for  the  order  of  interpretation.  No.  228,  find- 
ing that  it  is  in  the  purview  of  the  said  withdrawal,  and  the  order 
should  be  revoked. 

The  withdrawal  out  of  the  way,  no  sufficient  reason  appears  for 
not  awarding  grazing  privileges  to  those  declared  to  have  the  right 
to  the  use  of  the  waters  and  a  right  of  way  thereto  in  the  certificate 
above  mentioned,  based  upon  their  proportionate  shares  therein,  be- 
cause of  any  asserted  claim  to  the  water  by  Meeks  either  as  a 
settler  on  the  land  in  question  or  as  an  appropriator  of  the  water. 
As  between  private  parties,  the  Department  is  without  jurisdiction 
to  determine  the  question  as  to  the  right  to  the  water,  that  being  a 
matter  solely  within  the  province  of  the  State  courts.  Silver  Lake 
Power  &  Irrigaion  Com>pany  v.  City  of  Los  Angeles  (37  L.D.  152, 
153) ;  Edwards  and  Jamieson  v.  Sawyer^  supra.    The  certificate  must 
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be  taken  as  establishing  that  the  rights  to  the  reservoir  in  question 
and  to  the  waters  therein  to  the  extent  granted  are  in  the  holders 
of  the  certificate  issued  by  the  State.  Any  claim  that  Meeks  may 
assert  to  the  water  must  be  addressed  to  the  proper  authorities  of 
the  State,  and  any  settlement  right  he  may  have  affecting  the  tract 
in  question  (which  is  not  a  matter  for  decision  in  this  proceeding) 
will  be  subject  to  the  rights  granted  under  said  certificate  so  long 
as  it  stands. 

The  decision  of  the  Examiner  is  modified  as  above  indicated. 

The  Division  of  Grazing  will,  therefore,  prepare  and  submit  a 
suitable  order  for  revocation  of  the  said  Order  of  Interpretation 
No.  228,  and  the  case  is  remanded  for  procedure  in  accordance  with 
the  above-stated  views. 

Oscar  L.  Chapman, 

Assistant  Secretary, 


LLOYD  BAKER,  Appellant 
A-21174  Decided  June  4,  19S8 

3.5  Appeal  Procedure — Change  in  Regulations 

Where  the  season  has  expired  and  new  rules  have  been  adopted,  an  appeal 
will  be  dismissed  as  moot. 

DECISION 

Appeal  has  been  taken  by  Lloyd  Baker  from  the  ruling  of  the 
Examiner,  Division  of  Grazing,  which  affirmed  the  decision  of  the 
Regional  Grazier  denying  Baker's  application  for  1937-38  grazing 
privileges  for  300  cattle  and  15  horses  on  lands  in  Utah  Grazing 
District  No.  6.  The  decision  complained  of  allowed  Baker  Class  1 
privileges  for  56  cattle  from  May  1,  1937,  to  April  30,  1938,  and 
Class  3  privileges  for  244  cattle  and  15  horses  from  May  1,  1937,  to 
November  1,  1937. 

In  view  of  the  expiration  of  the  period  for  which  said  privileges 
were  sought,  the  case  is  moot  and  the  appeal  is  accordingly  dis- 
missed. 

Any  present  application  by  the  ^appellant  for  grazing  privileges 
should  be  considered  in  accordance  with  the  provisions  of  the  Fed- 
eral Range  Code,  approved  March  16,  1938. 

Oscar  L.  Chapman, 

Assistant  Secretary. 


JAMES  A.  RYAN,  Appellant 
A-21380  Decided  June  k,  1938 

7.3  Base  Property  (Water)— Full  Time 

A  full-time  water  which  is  Class  2,  may  not  be  considered  in  connection  with 
a  part-time  water  which  was  used  during  the  priority  period,  as  it  would 
result  in  according  the  full-time  water  a  higher  classification  than  that 
to  which  it  is  entitled  when  considered  alone. 

An  operator  who  has  a  number  of  part-time  waters  within  the  same  class 
may  have  them  considered  and  given  an  aggregate  rating  in  the  same 
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manner  as  one  source  of  full-time  water  within  that  class,  assuming  that 
the  aggregate  amount  of  water  thus  computed  is  sufficient  for  a  given 
number  of  livestock  for  the  period  for  which  the  range  is  classified  as 
suitable  for  use. 

DECISION 

On  April  23,  1937,  James  A.  Ryan  filed  an  application  for  a  graz- 
ing license  in  New  Mexico  Grazing  District  No.  6  for  the  season  of 
1937.  His  application  was  rejected  on  June  6  by  the  regional 
grazier,  who  found  that  there  was  no  available  range  upon  which 
grazing  privileges  might  be  granted  to  the  applicant,  for  the  reason 
that  the  carrying  capacity  of  the  range  had  been  exhausted  through 
the  granting  of  licenses  to  other  applicants  having  superior  rights 
under  the  departmental  rules.  The  regional  grazier  also  found  that 
the  applicant  did  not  own  or  control  adequate  water  for  yearlong 
livestock  operations.  An  appeal  was  taken  and  a  hearing  was  had 
on  October  16  before  an  examiner  of  the  Division  of  Grazing,  at 
which  R.  E.  Dunlap  intervened,  claiming  a  preferred  right  to  graz- 
ing privileges  on  the  public  domain  within  the  area  included  in  the 
Ryan  application.  The  facts  were  stipulated  by  the  parties.  The 
decision  of  the  regional  grazier  was  affirmed  by  the  examiner  on 
December  8,  three  weeks  following  the  termination  of  the  grazing 
season  for  which  Ryan  had  applied.  Ryan  nevertheless  appealed 
and  during  the  pendency  of  the  appeal  filed  a  new  application  for 
the  1938  season.  This  application  was  rejected  by  the  regional 
grazier  on  March  14  for  the  reasons  set  forth  above  in  the  case  of 
the  1937  application.  On  April  13  Ryan  appealed  from  this  decision 
and  a  hearing  was  held  at  Roswell,  New  Mexico,  on  April  21  before 
an  examiner.  At  this  hearing,  with  the  approval  of  the  examiner, 
the  parties  stipulated  the  facts  on  which  the  1938  appeal  should  be 
decided  to  be  the  same  as  those  stipulated  in  the  1937  appeal  and 
further  joined  in  a  request  that  Ryan's  appeal  from  the  action  of  the 
regional  grazier  in  denying  his  1938  application  be  forwarded  to  the 
Department  for  attachment  to  the  record  and  appeal  pending  in 
connection  with  his  1937  application,  and  that  the  decision  of  the 
Secretary  on  his  earlier  appeal  cover  his  1938  application  as  well. 
The  1937  appeal,  as  such,  is  now  moot  and  the  departmental  rules 
then  in  effect  have  been  superseded  by  the  Federal  Range  Code^ 
approved  March  16,  1938.  The  1937  appeal  accordingly  may  be 
dismissed.  Since  the  facts  stipulated  in  the  1937  appeal,  however^ 
have  now  been  further  stipulated  to  be  those  on  which  the  1938 
appeal  should  be  decided,  the  latter  will  be  considered  under  the 
provisions  of  the  Federal  Range  Code. 

The  following  is  the  stipulation  of  facts,  as  it  appears  in  the 
transcript  of  the  hearing  had  on  the  1937  appeal : 

The  area  in  question  is  public  lands  contiguous  to  Mr.  Ryan's  owned  land^ 
and  is  further  shown  on  the  attached  plat.  It  is  stipulated  that  Mr.  James  A. 
Ryan  owns  the  SVsSWi^,  Ei/sSE^,  SW14NE14  Sec.  8,  W^W^,  EV2WV2  Sec. 
17,  T.  2  S.,  R.  21  E.  That  there  is  a  small  tank  located  on  the  NW^SE^i 
Sec.  17,  T.  2  S.,  R.  21  E.,  which  has  a  diameter  of  150  feet,  1  foot  deep,  circu- 
lar tank,  under  construction.  It  is  further  agreed  that  this  is  all  the  water 
that  the  appellant  Ryan  has  in  this  area.  It  is  agreed  that  this  tank  will  hoH 
for  30  days  with  a  capacity  to  water  not  more  than  50  head  of  stock  for 
that  time. 
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It  is  further  agreed  that  intervenor  Dunlap  has  numerous  tanks  and  one 
tank  in  the  NE  corner  Sec.  13,  T.  2  S.,  R.  20  E.  which  holds  water  for  a  period 
of  practically  year  around  that  fully  services  the  area  applied  for  by  the 
appellant  Ryan.  There  are  a  sufficient  number  of  tanks  in  this  area  controlled 
or  owned  by  Mr.  Dunlap  to  service  the  area. 

It  is  stipulated  and  agreed  that  the  land  on  which  the  Ryan  tank  is  located, 
and  which  tank  was  built  about  1927,  was  under  lease  to  Jack  McWhorter 
continuously  from  1927  until  the  first  half  of  1937,  during  all  of  which  time 
the  land  was  grazed  upon  by  stock  of  Jack  McWhorter  and  R.  E.  Dunlap  who 
operated  stock  in  common  in  this  vicinity. 

It  is  stipulated  and  agreed  that  the  land  on  which  the  Ryan  tank  is  located 
was  owned  by  R.  A.  Yates,  resident  of  the  State  of  Texas,  who  authorized 
James  A.  Ryan  to  sell  same  for  him  and  that  Mr.  Ryan  contacted  R.  E.  Dun- 
lap the  latter  part  of  1936  and  attempted  to  effect  a  sale  and  that  R.  E. 
Dunlap  declined  to  buy  it,  after  which  James  A.  Ryan  bought  the  land. 

The  man  that  built  the  tank  would  testify  that  he  put  the  original  tank  on 
Sec.  17  with  a  four-up  fresno  in  two  days.  At  the  present  time  Mr.  Ryan 
is  reconstructing  this  tank. 

It  is  stipulated  and  agreed  that  this  land  is  located  some  12  or  15  miles 
distant  from  Ryan's  home  place  where  he  has  adequate  year  long  facilities 
for  stock  raising  purposes  and  that  this  land  together  with  any  public  domain 
that  might  be  allotted  to  him  would  be  used  by  him  on  a  seasonal  basis  at 
such  time  as  there  was  water  in  the  tank  in  question.  It  is  further  under- 
stood that  the  land  applied  for  by  Mr.  Ryan  has  not  been  used  in  connection 
with  hrs  headquarters  property  which  is  about  15  miles  from  the  land  applied 
for.  That  the  most  direct  route  between  Ryan's  home  place  and  the  land  in 
question  passes  through  five  different  pastures.  That  a  more  practical  route 
would  pass  through  three  different  pastures. 

Section  4,  paragraph  a  of  the  Federal  Range  Code  provides  in 
substance  that  base  property  will  be  classified  as  land  or  water,  de- 
pending on  water  conditions  and  other  factors  affecting  livestock 
operations  in  the  particular  area  involved.  It  appears  that  in  the 
area  involved  in  the  instant  appeals  the  proper  base  property  is 
water.  The  same  paragraph  of  the  Federal  Range  Code  further 
sets  up  three  preferential  classes  of  base  property.  Class  1  water  is 
"full-time  prior  water."  "Full-time  water"  is  thus  defined  in  sec- 
tion l(k) : 

Full-time  water  means  water  which  is  suitable  for  consumption  by  livestock 
and  available,  accessible,  and  adequate  for  a  given  number  of  livestock  during 
those  months  in  the  year  for  which  the  range  is  classified  as  suitable  for  use. 
Such  water  may  be  from  one  source  or  may  be  the  aggregate  amount  avail- 
able from  several  sources. 

Section  1(1)  defines  "prior  water"  as  water  which  was  used  to  serv- 
ice certain  range  for  a  given  number  of  livestock  during  the  5 -year 
period  immediately  preceding  June  28,  1934.  It  will  be  considered 
prior  water  only  to  the  extent  of  the  greatest  number  of  livestock 
that  was  properly  grazed  from  it  during  said  period.  Section  6, 
paragraph  h  provides,  so  far  as  base  water  is  concerned,  that  regular 
licenses  or  permits  will  first  be  issued  to  "applicants  owning  or 
controlling  water  in  class  1,  *  *  *  to  the  extent  of  the  service  value 
of  such  water." 

It  appears  from  the  record  submitted  that  the  "adequate  year 
long  facilities  for  stock-raising  purposes,"  to  which  reference  is 
made  in  the  stipulation  hereinbefore  quoted,  consist  of  a  well  and 
equipment  located  on  Ryan's  560-acre  headquarters  property,  situated 
in  sections  29,  30,  31,  and  32,  T.  1  S.,  R.  23  E.,  N.M.P.M.,  about 
16  miles  distant  from  the  area  of  Federal  range  for  which  the 
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application  has  been  made.  It  further  appears  from  the  last  para- 
;graph  quoted  from  the  stipulation  that  this  well  has  not  been  so 
used  in  connection  with  the  public  domain  as  to  bring  it  within  the 
definition  of  prior  water.  On  the  other  hand,  the  tank  which  Ryan 
has  in  Sec.  17,  T.  2  S.,  R.  21  E.,  while  stipulated  to  have  been  in 
use  since  1927,  clearly  is  not  full-time  water,  since  it  will  hold  water 
for  only  a  small  portion  of  the  period  "for  which  the  range  is  clas- 
;sified  as  suitable  for  use." 

The  issue  presented,  therefore,  is  whether  the  last  sentence  of  sec- 
tion 2(k),  which  provides  that  full-time  water  "may  be  from  one 
source  or  may  be  the  aggregate  amount  available  from  several 
sources,"  may  be  invoked  to  enable  Ryan  to  have  the  full-time,  but 
not  prior,  water  represented  by  his  well  considered  in  connection 
with  the  prior,  but  not  full-time,  water  represented  by  the  tank. 
It  is  clear  that  these  two  waters  cannot  be  so  considered  together. 
The  purpose  of  the  last  sentence  of  section  2(k)  is  to  enable  an 
operator  who  has  a  number  of  part-time  waters  within  the  same 
class  to  have  them  considered  and  given  an  aggregate  rating  in  the 
same  manner  as  one  source  of  full-time  water  within  that  class, 
assuming  that  the  aggregate  amount  of  water  thus  computed  is  suf- 
ficient for  a  given  number  of  livestock  for  the  period  for  which  the 
range  is  classified  as  suitable  for  use.  Ryan's  well,  considered  alone, 
clearly  is  not  class  1  water.  To  consider  it  in  connection  with  the 
part-time  prior  water  in  the  tank,  assuming  that  the  two  waters 
could  be  used  together  in  a  feasible  livestock  operation,  which  is  not 
conceded  in  the  record,  would  result  in  according  the  well  a  higher 
classification  than  that  to  which  it  is  entitled  when  considered  alone. 

Since  the  appellant  thus  has  no  class  1  water  and  since  the  area 
of  Federal  range  involved  is  serviced  by  the  intervenor's  class  1 
water,  the  action  of  the  regional  grazier  in  rejecting  the  appellant's 
application  was  correct.  His  decision  accordingly  is  affirmed  and 
the  1938  appeal  is  dismissed.  The  1937  appeal,  for  the  reasons 
already  indicated,  is  now  moot  and  also  is  dismissed. 

Oscar  L.  Chapman, 

Assistant  /Secretary. 


ALFORD  KOOS,  Appellant 
A-21097  Decided  Jvme  28,  1938  57  I.D.  8 

1.1  General — Authority  of  the  Department 

The  determination  of  the  boundaries  of  grazing  districts,  and  addition^ 
thereto  and  modifications  thereof  are  matters  committed  wholly  to  the  dis- 
cretion of  the  Secretary  of  the  Interior  by  Section  1  of  the  Taylor  Grazing 
Act,  and  the  rules  and  regulations  make  no  provision  for  appeal  from 
recommendations  for  such  determination. 

3.1  Appeal  Procedure — Right  of  Appeal 

The  determination  of  the  boundaries  of  grazing  districts,  and  additions 
thereto  and  modifications  thereof  are  matters  committed  wholly  to  the 
discretion  of  the  Secretary  of  the  Interior  by  Section  1  of  the  Taylor 
Grazing  Act,  and  the  rules  and  regulations  make  no  provision  for  appeal 
from  recommendations  for  such  determination. 
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14.2  Licenses  and  Permits — Temporary  or  Nonrenewable 

A  temporary  license  cannot  constitute  a  bar  to  the  authority  of  the  Secre- 
tary to  adjust  the  boundaries  of  grazing  districts,  eliminating  the  range 
from  the  district,  even  though  the  livestock  unit  in  connection  with  which 
the  license  was  granted  may  have  been  pledged  as  security  for  a  loan. 

15.2  Review  Proceedings — Scope  of  Review 

An  issue  that  was  not  raised  at  the  hearing  need  not  be  Considered  upon 
appeal  to  the  Department. 

DECISION 

On  July  23,  1935,  Alford  Roos  filed  an  application  for  a  grazing 
license  under  the  provisions  of  the  Taylor  Grazing  Act  for  30  head 
of  cattle  and  three  horses  on  certain  described  tracts  in  Ts.  17  and 
18  S.,  R.  12  W.,  N.M.P.M.,  New  Mexico,  lying  within  the  exterior 
iDOundaries  of  New  Mexico  Grazing  District  No.  3,  as  at  that  time 
established.  On  July  1,  1936,  the  regional  grazier  granted  a  license 
to  Roos  to  graze  22  head  of  cattle  and  two  horses  from  July  1  to 
December  31,  1936,  on  an  allotment  embracing  parts  of  Sees.  29,  30, 
31  and  32,  T.  17  S.,  R.  12  W.,  and  Sec.  6,  T.  18  S.,  R.  12  W., 
N.M.P.M. 

In  considering  Roos'  application  for  a  1937  license  the  regional 
grazier,  by  a  notice  dated  April  17,  1937,  first  informed  Roos  that 
the  advisory  board  had  recommended  as  follows: 

Class  1  applicant  for  22  cattle.  From  January  1,  1937,  to  April  30,  1938. 
On  public  range  allotment  as  described  in  license  of  July  1,  1936.  Nonuse 
license  for  14  CYL.  The  Advisory  Board  recommends  that  your  temporary 
public  range  allotment  be  fenced  at  the  earliest  practicable  date.  It  will  be 
necessary  that  you  apply  to  the  Division  of  Grazing,  Box  575,  Albuquerque, 
New  Mexico,  for  a  permit  to  construct  and/or  maintain  improvements  on  your 
public  range  allotment.  Important  that  application  for  permit  be  approved  by 
•chairman  of  your  Advisory  Board. 

Roos  appears  to  have  protested,  for  reasons  which  are  not  dis- 
closed by  the  record,  and  the  regional  grazier,  on  April  23,  1937, 
notified  him  that  the  following  recommendation  of  the  advisory 
board  had  been  adopted  as  his  decision: 

That  the  recommendation  of  the  Advisory  Board  dated  April  17,  1937,  be  sus- 
tained. However,  T.  17  S.,  R.  12  W.,  in  which  your  public  range  allotment 
Is  located,  has  been  recommended  for  elimination  from  the  Grazing  District. 

Roos  appealed  and  the  case  was  set  for  hearing.  A  hearing  was 
held  June  16,  1937,  before  an  examiner  of  the  Division  of  Grazing, 
at  which  time  it  was  agreed  that  the  sole  issue  was  whether  or  not 
the  boundaries  of  District  No.  3  should  be  adjusted  so  as  to  eliminate 
therefrom  the  lands  in  T.  17  S.,  R.  12  W.  Testimony  was  offered 
and  on  June  18,  1937,  the  examiner  rendered  findings  of  fact  and 
a  decision,  sustaining  the  decision  of  the  regional  grazier  and  recom- 
mending that  the  said  township  be  eliminated  from  the  district. 
The  township  was  eliminated  from  the  district  on  April  29,  1938. 
Roos  has  appealed. 

None  of  the  rules  promulgated  pursuant  to  the  Taylor  Grazing 
Act  (act  of  June  28,  1934,  48  Stat.  1269),  as  amended  by  the  act  of 
June  26,  1936  (49  Stat.  1976),  has  made  provision  for  a  hearing  on 
the  issue  involved  in  this  case.  The  determination  of  the  bundaries 
<of  grazing  districts,  and  additions  thereto  and  modifications  thereof 
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are  matters  committed  wholly  to  the  discretion  of  the  Secretary  of 
the  Interior  by  section  1  of  the  Taylor  Grazing  Act,  and  the  rules, 
and  regulations  make  no  provision  for  appeals  from  recommenda- 
tions for  such  determinations.  Notwithstanding  this,  however,  the 
matter  has  been  carefully  considered  in  the  light  of  the  showing 
submitted  by  appellant.  There  is  no  evidence  that  the  elimination 
of  the  township  was  improper  or  that  any  injustice  to  or  hardship 
on  the  appellant  has  resulted  therefrom.  It  appears  that  the  appel- 
lant is  fully  cognizant  of  his  opportunity  to  apply  for  a  lease  under 
section  15  of  the  act. 

In  his  appeal,  Roos  alleges  that  he  has  obtained  a  loan  from  the 
Resettlement  Administration  (now  the  Farm  Security  Administra- 
tion) in  the  amount  of  $500,  the  loan  running  for  a  period  of  five 
years  and  being  secured  by  the  pledge  of  his  "livestock  unit,"  and 
that  the  elimination  from  the  grazing  district  of  the  township  in 
which  the  greater  part  of  his  allotment  is  located,  thus  obviating  the 
possibility  of  the  renewal  of  his  grazing  license  on  the  same  area,  i& 
in  violation  of  that  part  of  section  3  of  the  act  which  provides: 

*  *  *  that  not  permittee  complying  with  the  rules  and  regulations  laid  down 
by  the  Secretary  of  the  Interior  shall  be  denied  the  renewal  of  such  permit^ 
if  such  denial  will  impair  the  value  of  the  grazing  unit  of  the  permittee,  whea 
such  unit  is  pledged  as  security  for  any  bona  fide  loan. 

This  point  was  not  raised  by  Roos  at  the  time  of  the  hearing  al- 
though it  appears  that  the  loan  had  been  obtained  before  that  time. 
No  testimony  was  offered  regarding  the  loan  and  hence  the  attempt 
to  raise  the  question  by  way  of  appeal  is  belated  and  would  not 
require  its  consideration  by  the  Department. 

However,  even  had  the  question  been  in  issue  and  had  testimony 
in  regard  thereto  been  properly  presented,  it  would  be  of  no  benefit 
to  the  appellant.  It  will  be  noted  that  the  above-quoted  clause  of 
section  3  merely  deprives  the  Secretary  of  the  right  to  deny  th& 
renewal  of  a  permit  under  certain  conditions.  Roos  has  never  held  a 
permit  but  has  had  a  mere  temporary  license. 

In  the  early  stages  of  the  administration  of  the  Taylor  Grazing 
Act  it  was  recognized  that,  before  it  would  be  desirable  to  issue 
permits  within  grazing  districts,  a  considerable  amount  of  pre- 
liminary work  would  be  necessary.  Range  conditions  needed  to  be 
studied,  the  various  factors  necessary  to  be  considered  in  connection 
with  the  proper  use  and  administration  of  the  several  grazing  dis- 
tricts remained  to  be  determined,  rules  for  the  granting  of  grazing 
privileges  needed  to  be  formulated,  and  the  establishment  of  graz- 
ing districts  and  the  proper  boundaries  thereof  were  still  to  be 
accomplished.  It  was  recognized  that  all  of  these  things  could  not 
be  done  in  a  time  sufficiently  limited  to  permit  of  the  granting  of 
permits  for  the  grazing  seasons  immediately  ensuing.  Yet  it  was 
also  recognized  that  to  deny  the  use  of  the  public  range  to  livestock 
operators  until  such  time  as  these  administrative  details  were  worked 
out,  would  result  in  undue  hardship  on  stockmen  and  retard  tlie 
accomplishment  of  the  purposes  of  the  act.  Accordingly,  temporary 
licenses,  of  the  type  granted  to  Roos,  were  issued. 

Such  a  license,  being  purely  temporary  in  its  nature  for  the  reasons 
set  out,  cannot  constitute  a  bar  to  the  authority  of  the  Secretary, 
to  adjust  the  boundaries  of  grazing  districts,  regardless  of  the  fact 
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that  the  livestock  unit  in  connection  with  which  the  license  is 
granted  may  have  been  pledged  as  security  for  a  loan.  The  fact 
that  a  license  and  not  a  permit  was  issued  is  notice  in  itself  that  the 
desirability  of  retaining  the  lands  in  question  under  the  grazing  dis- 
trict may  have  been  in  doubt.  If  at  the  time  of  the  granting  of  the 
license  to  Eoos,  all  details  relating  to  the  administration  of  the 
district  had  been  worked  out,  and  the  allotment  to  him  had  been 
properly  determined,  there  would  have  been  no  reason  why  a  permit 
and  not  a  license  should  not  have  been  issued.  However,  only  a 
license,  carrying  with  it  all  of  the  uncertainties  of  duration,  was 
issued,  and  the  license  as  such  was  accepted  without  complaint. 
Eoos  cannot,  therefore,  be  heard  to  complain  if  action  is  taken  by 
the  Secretary,  authority  for  which  is  expressly  committed  to  him 
by  the  act,  and  freedom  for  the  exercise  of  such  authority  was 
^contemplated  by  the  issuance  of  the  temporary  license. 

Even  though  it  were  true  that  the  above-quoted  provision  of  sec- 
tion 3  did  prohibit  the  action  complained  of  and  the  renewal  of  a 
license  to  Roos  were  mandatory,  there  is  nothing  to  assure  him  of 
the  renewal  of  his  license  on  the  identical  lands  heretobefore  allotted 
to  him. 

The  case  does  not  require  an  answer  to  the  question  of  whether 
there  could  be  an  adjustment  of  the  boundaries  of  a  grazing  district 
so  as  to  eliminate  therefrom  the  lands  allotted  under  a  permit  and 
where  the  livestock  unit  dependent  on  the  allotment  is  pledged  as 
security  for  a  bona  fide  loan. 

Accordingly,  the  appeal  is  dismissed  without  prejudice,  however, 
to  Roos'  right  to  apply  for  a  continuation  of  his  allotment  in  T.  18 
S.,  E.  12  W.,  and  for  a  lease  of  the  allotted  lands  in  T.  17  S.,  E.  12 
"W.,  under  section  15  of  the  act,  or  for  a  license  within  the  present 
boundaries  of  District  No.  3  commensurate  with  the  loss  of  allotted 
lands  through  the  elimination  of  T.  17  S.,  E.  12  W.,  from  the 
district. 

Before  concluding,  a  further  point  which  is  not  necessarily  re- 
lated to  the  issues  heretofore  discussed  merits  comment.  With  the 
appeal  there  is  submitted  what  is  styled  "Exhibit  G"  wherein  Eoos 
sets  out  in  chronological  order  the  history  of  this  case  from  the 
time  of  filing  of  his  original  application  up  to  and  including  the 
hearing  of  June  16,  1937.  In  this  exhibit  Eoos  alleges  that  Special 
Agent  Horace  Wilcox,  of  the  Division  of  Investigations,  made  an 
investigation  and  a  report  concerning  a  grazing  trespass  involving 
the  appellant  and  one  Vigil,  that  Eoos  requested  the  regional  grazier 
to  furnish  him  with  a  copy  of  Wilcox's  report  but  that  the  request 
was  refused,  and  that  the  refusal  was  affirmed  by  the  Acting  Direc- 
tor of  Grazing,  but  that  on  April  12,  1937,  an  official  of  the  Division 
of  Grazing 

*  *  *  did  then  and  there  instruct  the  Regional  Grazier  and  the  custodians  ot 
the  Grazing  Division's  files  at  Deming  to  give  Appellant  full  and  complete 
access  to  the  complete  file  and  to  copy  so  much  thereof  as  he  desired;  and 
Appellant  did  then  and  there  *  *  *  open  said  files  *  *  *  and  did  copy,  in  part, 
so  much  of  said  files  as  he  could  in  a  limited  time,  including  the  report  *  *  ♦ 
of  Wilcox  *  *  *.     (Emphasis  supplied.) 

In  a  letter  dated  October  16,  1908,  and  approved  by  the  First 
Assistant  Secretary,  from  the  Commissioner  of  the  General  Land 
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Office  to  Messrs.  Clark,  Prentiss  and  Clark,  attorneys  in  Washing- 
ton, D.C.,  (38  L.D.  464),  it  was  stated  that  on  and  after  September  1, 
1907,  letters,  press-copies,  reports,  or  other  papers  on  file  in  the 
Field  Service  Division  (now  Division  of  Investigations),  or  related 
to  any  case  or  matter  referred  to  or  pending  in  such  division,  ex- 
cepting such  papers  as  are  technically  a  part  of  the  application  or 
entry,  or  such  papers  as  may  be  a  part  of  the  pleadings  in  any  case, 
should  not  be  subject  to  inspection  by  claimants,  attorneys  or  the 
public. 

No  reason  appears  why  the  above  rule  is  not  fully  as  applicable  ta 
reports  made  by  special  agents  of  the  Division  of  Investigations  in- 
volving controversies  under  the  Taylor  Grazing  Act  as  to  contro- 
versies arising  under  other  public  land  laws.  In  order  that  the 
Department  can  be  fully  and  intelligently  advised  by  its  agents  of 
the  existing  facts  in  the  various  cases  on  which  investigations  are 
ordered,  the  special  agent  must  at  all  times  feel  free  to  set  out  and 
discuss  all  pertinent  matters  coming  within  his  observation  without 
fear  that  his  statements  will  be  openly  disclosed  to  any  curious 
party.  Oftentimes  facts  are  disclosed  to  the  agents  by  persons  who 
may  be  subject  to  embarrassment  if  the  source  of  the  disclosure  is 
made  known,  but  who  nevertheless  are  willing  to  assist  the  agents 
in  their  investigations.  In  fairness  to  these  persons  and  in  order 
that  they  will  not  be  deterred  from  rendering  such  assist^ace  by  a 
fear  that  the  source  of  the  information  thus  obtained  will  later  be 
disclosed,  the  reports  of  the  agents  should  be  treated  at  all  times 
as  strictly  confidential  and  should  not  be  held  open  to  inspection 
by  unauthorized  persons.  In  the  future,  therefore,  reports  by  agents 
of  the  Division  of  Investigations  which  for  any  reason  may  be  in 
the  files  of  the  Division  of  Grazing  should  be  open  for  inspection 
only  by  Government  officials  or  agents  who  need  or  are  required  to 
examine  such  reports  in  connection  with  their  official  duties. 

Oscar  L.  Chapman, 

Assistant  Secretary. 


J.  N.  WELLS,  Appellant 
A-21249  Decided  JvMe  28,  1938 

5.3  Base  Property  (Generally) — Qualification,  Area  of  Public  Domain  Use 

Lands  that  were  covered  by  stock  driveway  withdrawal  or  pending  home- 
stead entries  during  the  priority  period,  were  not  public  domain  and  no 
dependency  by  use  or  "priority"  could  have  been  established  by  use  during 
the  priority  period  of  these  lands  in  connection  with  stock  waters. 

DECISION 

An  appeal  has  been  filed  by  J.  N.  Wells  from  the  decision  of  an 
examiner  of  the  Division  of  Grazing  dated  November  11,  1937, 
denying  his  application  for  a  temporary  grazing  license  on  public 
lands  in  New  Mexico  Grazing  District  No.  6.  The  regional  grazier 
had  refused  to  recognize  certain  stock  waters  claimed  by  Wells  as 
base  property  within  Group  1  of  the  preference  class  for  the  reason 
that  the  water  had  not  been  used  in  connection  with  the  public  range 
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for  a  full  grazing  season  during  the  5-year  period  prior  to  June  28, 
1934,  as  required  by  the  grazing  rules  of  January  28,  1937.  This 
ruling  of  the  regional  grazier  placed  the  properties  offered  by  Wells 
in  Group  2  of  the  preference  class  and  since  it  was  held  that  quali- 
fied applicants  of  Group  1  had  exhausted  the  estimated  carrying 
capacity  of  the  public  range  applied  for,  Wells'  application  was 
rejected.  On  appeal  by  Wells  to  the  examiner  a  hearing  was  held, 
in  which  H.  A.  Price,  Bert  Price,  David  W.  Miller  and  Yoder  and 
Boswell  intervened.  The  examiner  made  findings  of  fact  and 
rendered  a  decision  affirming  that  of  the  regional  grazier. 

Wells'  application  was  for  the  year  1937  and  under  the  rules 
applicable  a  license  could  in  any  event  have  been  effective  only  until 
May  1,  1938.  The  regional  grazier  acted  on  the  application  on 
June  7,  1937,  and  the  appeal  from  the  examiner's  decision  of  Novem- 
ber 11  was  transmitted  to  the  Department  on  January  29,  1938,  when 
the  season  involved  had  virtually  expired.  The  appeal  accordingly 
is  now  moot  and  might  be  dismissed  on  that  ground.  It  appears, 
however,  that  the  decision  of  the  examiner  was  incorrect  and  inas- 
much as  a  consideration  of  one  of  the  issues  may  be  of  some  sig- 
nificance in  any  current  application  under  the  Federal  Range  Code, 
approved  March  16,  1938,  it  will  be  discussed  briefly. 

A  careful  review  of  the  record  discloses  that  part  of  the  lands 
applied  for  by  Wells  and  also  by  intervener  Price  were,  for  the 
entire  period  from  June  28,  1929,  to  June  28,  1934,  embraced  within 
a  stock  driveway  established  under  section  10  of  the  act  of  Decem- 
ber 29,  1916  (39  Stat.  862).  Other  parts  of  the  lands  applied  for 
by  both  Wells  and  Price  were  during  that  period  embraced  within 
pending  homestead  entries  under  the  Stockraising  Act.  Thus, 
neither  the  lands  covered  by  the  stock  driveway  or  the  pending 
homestead  entries  were  part  of  the  public  domain  during  the  5 -year 
period  preceding  June  28,  1934,  and  no  dependency  by  use  or 
"priority"  could  have  have  been  established  thereon  in  connection 
with  base  stock  waters  offered  by  Wells  or  interveners  Price,  Miller, 
and  Yoder  and  Boswell.  It  appears,  however,  that  Price  did 
receive  an  allotment  which  included  certain  of  the  lands  for  which 
Wells  had  applied.  Since  Price  had  established  no  preference  right 
to  the  use  of  these  lands,  he  also  was  within  Group  2  of  the  prefer- 
ence class  and  hence  was  in  no  better  position  than  Wells  and  the 
two  applicants  and  any  others  similarly  situated  should  have  been 
treated  as  competing  applicants  and  as  entitled  to  share  in  the  use 
of  the  public  range  in  so  far  as  lands  of  the  character  described 
above  were  involved. 

Since  Wells'  appeal  is  now  moot,  it  is  dismissed,  but  without 
prejudice  to  any  1938  application  which  may  be  filed  by  him.  Such 
an  application  should  be  considered  under  the  appropriate  provi- 
sions of  the  Federal  Range  Code  and  in  the  light  of  the  foregoing 
discussion  concerning  the  use  of  stock  driveways  and  homestead 
entries  during  the  "priority"  period.  For  a  discussion  of  a  similar 
issue  regarding  the  use  of  base  property,  see  an  opinion  of  the 
Solicitor  (M.  29741),  dated  April  18,  1938. 

Oscar  L.  Chapman, 

Assistant  Secretary, 
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R.  C.  MONTGOMERY,  AppeUant 
A-21414  Decided  Jwne  28,  1938 

3.6  Appeal  Procedure — ^Expiration  of  License  Period 

A  decision  will  be  rendered  even  though  the  grazing  season  has  passed  if  the 
issue  appears  to  be  one  the  determination  of  which  may  be  of  significance 
in  the  consideration  of  current  applications. 

7.1  Base  Property  (Water) — Priority 

A  stockwatering  tank  developed  subsequent  to  the  passage  of  the  Taylor 
Grazing  Act  is  class  2  base  property. 

DECISION 

This  is  an  appeal  by  E.  C.  Montgomery,  of  Carlsbad,  New  Mexico, 
from  the  decision  of  an  examiner  of  the  Division  of  Grazing,  dated 
December  21,  1937,  affirming  the  action  of  the  regional  grazier  in 
rejecting  the  application  of  the  appellant  for  grazing  privileges  in 
New  Mexico  Grazing  District  No.  6  for  the  year  1937. 

The  area  in  controversy  embraces  vacant  lands  in  Sees.  5,  6,  7, 
and  8,  T.  22  S.,  K  21  E.,  Sees.  1,  2,  3  and  12,  T.  22  S.,  R.  20  E., 
and  Sees.  26,  27,  28,  34  and  35,  T.  21  S.,  R.  20  E.,  N.M.P.M.  On 
May  20,  1937,  Montgomery  was  notified  by  the  regional  grazier  that 
the  district  advisory  board  had  recommended  that  his  application 
be  denied  for  the  reason  that  the  available  range  was  insufficient  to 
meet  the  requirements  of  all  in  the  preference  class  and  that  his 
base  property  had  not  been  used  in  connection  with  the  public  range 
for  a  full  grazing  season  during  the  5 -year  period  prior  to  June  28, 
1934,  which  placed  him  in  group  2  of  the  preference  class.  A  fur- 
ther reason  given  for  the  recommendation  was  that  he  did  not  have 
adequate  water  for  a  year-long  livestock  operation.  Following 
Montgomery's  protest  against  the  foregoing  recommendation,  the 
Division  of  Grazing  reconsidered  his  application  but  rejected  it  on 
September  15  on  the  ground  that  he  did  not  have  adequate  water 
for  a  yearlong  livestock  operation.  It  will  be  noted  that  this  deci- 
sion was  based  on  only  one  of  the  grounds  set  forth  in  the  notice  of 
recommendation.  Montgomery  then  requested  a  hearing,  which 
was  held  October  2,  at  Carlsbad,  New  Mexico,  before  an  examiner 
of  the  Division  of  Grazing,  at  which  appellant  appeared  and  was 
represented  by  counsel.  G.  G.  Armstrong  and  the  G.  B.  Armstrong 
Estate,  allottees,  intervened,  and  were  present  at  the  hearing,  with 
counsel.  Following  this  hearing,  the  examiner  affirmed  the  decision 
of  the  regional  grazier  in  denying  Montgomery's  application,  for  the 
reasons  stated. 

The  grazing  season  for  which  the  appellant  applied  for  a  license 
had  virtually  expired  at  the  time  of  the  decision  from  which  this 
appeal  is  taken.  The  appeal  was  transmitted  to  the  Department  on 
Apirl  18,  together  with  the  appellant's  brief,  and  the  interveners' 
brief  was  transmitted  on  April  30,  four  months  following  the  termi- 
nation of  the  season  involved.  The  appeal  accordingly  is  moot  and 
might  be  dismissed  on  that  ground  were  it  not  for  the  fact  that  the 
issue  appears  to  be  one  the  determination  of  which  may  be  of  sig- 
nificance in  the  consideration  of  any  current  application  under  the 


DEPARTMENT  OF  THE  INTERIOR  GRAZING  DECISIONS,    1936-195  8       45 

Federal  Kange  Code,  approved  March  16, 1938,  which  has  superseded 
the  departmental  rules  applicable  to  the  instant  appeal.  The  base 
property  of  the  appellant  consists  of  a  homestead  entry  of  160  acres 
in  Sec.  12,  T.  22  S.,  E.  20  E.,  upon  which,  in  the  fall  of  1934,  he 
constructed  a  tank  for  stock- watering  purposes.  The  weight  of  the 
evidence  is  that  the  tank  was  first  filled  with  water  in  April  1935,  at 
which  time  it  did  not  hold  water  very  well,  but  in  the  meantime  its 
holding  capacity  has  steadily  improved,  water  being  retained  for  as 
long  as  nine  months  in  an  average  year.  It  is  the  water  which  ac- 
cumulates in  this  tank  from  rains  and  melting  snows  which  is  relied 
upon  by  the  appellant  for  stockraising  operations.  It  was  developed 
subsequent  to  the  passage  of  the  Taylor  Grazing  Act  and  therefore 
is  class  2  base  property  under  the  rules  of  January  28,  1937,  which 
gave  first  preference  to 

Those  who  have  dependent  commensurate  property  which  has  been  used  in 
connection  with  the  public  range  for  a  full  grazing  season  during  the  5-year 
period  immediately  preceding  the  passage  of  the  act  or  its  amendment  (under 
whichever  the  district  was  created). 

"Wliile  it  is  not  essential  to  a  determination  of  the  appeal,  the 
weight  of  the  evidence  submitted  indicates  that  this  water  does  not 
constitute  an  adequate  yearlong  supply  for  stockraising  purposes, 
while  the  water  supply  of  the  interveners,  as  furnished  by  three 
tanks  and  a  1200-foot  well,  appears  to  be  sufficient  for  the  area  in- 
volved. There  also  is  evidence  from  which  it  might  be  found  that 
the  three  tanks  in  question  adequately  serviced  the  area  for  the  inter- 
veners prior  to  the  drilling  and  operation  of  the  well  in  the  latter 
part  of  1933. 

It  may  be  observed,  however,  that  the  grazing  rules  of  January  28, 
1937,  contain  no  mention  of  a  requirement  that  an  applicant  have 
water  adequate  for  a  yearlong  livestock  operation  and  to  the  extent 
that  the  denial  of  a  license  to  Montgomery  was  predicated  on  such  a 
requirement  its  propriety  would  appear  open  to  question. 

The  appeal  is  dismissed  without  prejudice  to  Montgomery's  right 
to  file  an  application  for  1938,  although  it  would  appear  doubtful 
that  any  such  application  based  only  on  the  tank  involved  in  this 
appeal  should  receive  any  more  favorable  consideration  than  did  the 
1937  application,  since  sections  2(k),  2(1),  and  section  4,  paragraph  a 
of  the  Federal  Range  Code  not  only  require  that  class  1  water  shall 
have  been  used  prior  to  June  28,  1934,  but  also  that  it  be  "available, 
accessible,  and  adequate  *  *  *  during  these  months  in  the  year  for 
which  the  range  is  classified  as  suitaable  for  use,"  which  in  this 
instance  is  a  yearlong  use. 

Oscar  L.  Chapman, 
Assistant  Secretary, 


JAMES  A.  BAIRD  ESTATE,  Appellant 
A-21500  Decided  June  28,  1938 

4.6  Apportionment  of  the  Federal  Range — Priority  of  Distribution 

The  Code  makes  no  provision  for  degrees  of  preference  within  the  same 
preference  classification  although  the  use  by  one  applicant  may  be  of 
greater  duration  than  that  of  another.  If  two  applicants  control  Class  1 
base  property  from  which  joint  use  of  the  range  during  the  priority  period 
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was  made,  both  applicants  have  equal  rights  to  grazing  privileges  for  the 
proportionate  number  of  stock  for  which  the  base  property  will  serve  and 
for  which  the  public  range  is  adequate. 

5.4  Base  Property  (Generally) — Qualification,  Extent  of  Public  Domain  Use 

The  Code  makes  no  provision  for  degrees  of  preference  within  the  same 
preference  classification  although  the  use  by  one  applicant  may  be  of 
greater  duration  than  that  of  another.  If  two  applicants  control  Class  1 
base  property  from  which  joint  use  of  the  range  during  the  priority  period 
was  made,  both  applicants  have  equal  rights  to  grazing  privileges  for  the 
proportioniate  number  of  stock  for  which  the  baee  property  tvill  ^e^rve  and 
for  which  the  public  range  is  adequate. 

DECISION 

An  appeal  has  been  taken  by  the  reperesentative  of  the  estate  of 
James  A.  Baird,  deceased,  from  a  decision  of  an  examiner,  Division 
of  Grazing,  which  modified  a  decision  of  the  acting  regional  grazier, 
rendered  pursuant  to  applications  for  1937  grazing  licenses  in  New 
Mexico  District  No.  4  filed  by  Frank  D.  Andregg  and  the  James  A. 
Baird  Estate,  respectively.  Both  parties  were  granted  allotments 
by  the  acting  regional  grazier,  the  allotment  to  Andregg  made 
April  7,  1937,  being  as  follows: 

Beginning  at  the  northeast  corner  of  Sec.  24,  T.  16  S.,  R.  3  E.,  thence  south 
H  miles,  east  1  mile,  south  1  mile,  west  %  mile,  south  1  mile,  east  %  mile, 
south  %  mile,  to  point  one-fourth  mile  north  of  the  east  quarter  corner  of 
Sec.  7,  T.,  17  S.,  R.  3  E.,  thence  west  2  miles  to  point  one-fourth  mile  north 
of  southeast  corner  Sec.  11,  T.  17  S.,  R.  3  E. ;  thence  south  i/^  mile,  west  2 
miles,  north  41/2  miles  to  the  northwest  corner  of  Sec.  22,  T.  16  S.,  R.  2  W. ; 
thence  3  miles  to  place  of  beginning. 

The  allotment  to  the  Baird  estate  embraced  a  considerable  area 
adjoining  Andregg's  allotment  on  the  east. 

Both  Andregg  and  the  representative  of  the  Baird  estate  appealed 
from  the  decision  of  the  acting  regional  grazier  and  the  case  was  set 
for  hearing  on  August  26,  1937,  at  which  time  both  parties  appeared 
either  in  person  or  by  counsel. 

The  case  was  submitted  to  the  examiner  on  a  stipulated  set  of  facts, 
on  which  he  rendered  a  decision  directing  the  regiinal  grazier  to  add 
to  Andregg's  allotment  the  Si/gSi/s  Sec.  12,  N1/2  Sec.  13,  T.  17  S., 
R.  3  E.,  and  that  part  of  the  S1/2S1/2  Sec.  7,  and  Ny2  Sec.  18,  T.  17  S., 
R.  4  E.,  lying  to  the  west  of  the  rim  of  the  San  Andrew  Mountains. 

The  appeal  does  not  clearly  indicate  whether  the  appellant  objects 
to  the  granting  of  any  allotment  whatever  to  Andregg  or  whether 
objection  is  merely  raised  to  the  enlargement  of  Andregg's  allotment 
as  directed  by  the  examiner.  However,  an  examination  of  his  appeal 
from  the  decision  of  the  regional  grazier  indicates  that  there  is  objec- 
tion by  him  to  the  granting  to  Andregg  of  any  grazing  rights  what- 
ever in  the  district.  This  is  suported  by  the  fact  that  his  application 
for  an  allotment  includes,  among  other  lands,  all  of  the  lands  alloted 
to  Andregg.  If  it  be  true  that  there  is  objection  to  the  granting  of 
any  allotment  to  Andregg,  then  it  must  logically  follow  that  there  is 
also  objection  to  the  augmentation  of  Andregg's  allotment  as  directed 
by  the  examiner. 

The  appellant  does  not  deny  that  Andregg  has  used  the  lands  in 
his  allotment  for  stock-grazing  purposes  for  a  sufficient  time  during 
the  proper  period  to  place  him  within  group  1  of  the  preference 
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class.  Rather,  the  record  indicates  that  there  has  been  joint  use  of 
the  lands  by  both  parties  for  a  considerably  number  of  years.  How- 
ever, the  appellant  alleges  that  his  use  of  the  lands  has  been  for  a 
much  longer  period  than  that  of  Andregg  and  that  the  lands  in 
Andregg's  allotment  therefore  should  be  included  in  his  allotment. 

The  rules  and  regulations  under  the  Taylor  Grazing  Act  make  no 
provision  for  degrees  of  preference  within  the  same  group.  If  an 
applicant  has  qualified  within  group  1  on  the  basis  of  location  and 
prior  use,  his  right  to  receive  an  allotment  is  equal  to  that  of  any 
other  applicant  in  that  group,  regardless  of  the  fact  that  the  use  of 
the  second  applicant  may  have  been  of  a  much  greater  duration.  For 
example,  if  two  applicants  have  property  which  is  dependent  on  the 
public  range  by  location  and  both  properties  have  had  sufficient  prior 
use  in  connection  with  the  public  range  to  come  within  the  require- 
ments as  to  such  use,  both  applicants  have  equal  rights  to  grazing 
privileges  for  the  proportionate  number  of  stock  which  the  base 
property  will  serve  and  for  which  the  public  range  is  adequate,  re- 
gardless of  the  duration  of  the  prior  use.  In  other  words,  an  ap- 
plicant who  has  had  prior  use  of  the  public  range  for  30  years  is 
entitled  to  no  preferential  consideration  over  other  applicants  of  the 
same  class  whose  prior  use  has  only  extended  over  a  period  of  10 
years. 

Both  Andregg  and  the  appellant  have  qualified  in  group  1.  Both 
appear  to  have  used  the  lands  allotted  to  Andregg  and  other  lands 
in  commmon  with  each  other.  Obviously  then  neither  of  the  parties 
can  claim  a  preference  over  the  other  solely  on  the  ground  that  he 
has  used  the  land  longer  than  the  other.  It  appears  that  the  waters 
controlled  by  Andregg  are  sufficient  to  serve  the  area  in  his  allotment 
and  are  in  a  better  location  for  that  purpose  than  those  of  the 
appellant. 

As  to  the  lands  which  the  examiner  held  should  be  added  to  the 
Andregg  allotment,  the  apellant  is  apparently  asserting  that  they  are 
now  a  part  of  his  allotment  and  that  they  should  remain  so. 

The  record  shows  that  the  particular  tracts  in  question  are  trav- 
ersed by  a  rim  or  escarpment  of  the  San  Andres  Mountains,  separat- 
ing approximately  the  eastern  one-fifth  of  the  area  from  the  remain- 
ing western  part.  By  the  examiner's  decision  the  eastern  part,  below 
the  rim,  is  to  remain  in  the  Baird  allotment,  while  the  western  part, 
above  the  rim,  is  to  be  added  to  Andregg's  allotment.  Andregg  con- 
trols waters  in  the  NWi^  Sec.  11,  T.  17  S.,  E.  3  E.,  which  are  ade- 
quate and  so  located  as  properly  to  service  the  area  above  the  rim. 
The  appellant  also  claims  ownership  of  water  in  Sec.  11  which  would 
service  this  area,  but  this  water  is  located  in  Public  Water  Reserve 
No.  107.  In  any  event,  it  appears  that  if  appellant's  stock  water  to 
be  grazed  on  the  lands  above  the  rim,  it  would  be  necessary  to  trail 
the  stock  up  Dead  Man  Canyon  and  thence  up  a  branch  of  that 
canyon.  This  trail  would  lead  across  lands  held  by  Alice  Jane 
Andregg  under  stock-raising  homestead  entry.  Las  Cruces  048665, 
made  November  22,  1933,  and  still  intact  on  the  records  of  the  Gen- 
eral Land  Office,  and  also  across  lands  included  in  Andregg's  original 
allotment  and  not  included  in  any  stock  driveway. 

It  appears  that  the  rim  or  escarpment  referred  to  forms  a  natural 
barrier  to  the  movement  of  stock. 
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From  the  foregoing  facts  it  appears  that  the  examiner's  decision 
represents  a  fair  and  practical  adjudication  of  the  rights  of  the  con- 
tending allottees  and  it  should  be  sustained.  For  this  reason  and 
for  the  additional  reason  that  the  case  is  moot  in  so  far  as  any  193T 
grazing  privileges  are  concerned,  the  appeal  is  dismissed. 

It  further  appears  that,  in  the  absence  of  any  change  in  the  deter- 
mining physical  factors,  the  allotments  granted,  as  modified  by  the 
examiner,  would  not  be  in  conflict  with  any  of  the  provisions  of  the 
Federal  Eange  Code,  approved  March  16,  1938,  under  which  any 
application  for  1938  should  be  considered. 

Oscar  L.  Chapman, 
Assistant  Secretary, 


LONG  BROTHERS,  Appellants 
A-21067  Decided  July  i,  1938 

5.4  Base  Property  (Grenerally) — Qualification,  Extent  of  Public  Domain  Use 

Consideration  of  January  1,  1934,  rather  than  June  28,  1934,  as  the  closing^ 
date  of  the  priority  period  constitutes  error. 

DECISION 

Appeals  have  been  taken  by  Long  Brothers,  applicants  for  a  graz- 
ing license  in  New  Mexico  Grazing  District  No.  4  and  by  H.  O. 
Bursum  Company  and  Cicero  Green,  interveners  and  also  applicants 
for  like  licenses,  from  a  decision  of  an  examiner  of  the  Division  of 
Grazing  dated  June  18, 1937,  directing  the  regional  grazier  to  modify 
allotments  theretofore  granted  to  the  respective  parties. 

The  record  shows  that  the  property  claimed  by  the  applicants  in 
support  of  their  applications  consists  of  various  stock  waters  which 
serve  the  public  range.  In  adjudicating  the  applications,  both  the 
regional  grazier  and  the  examiner  based  their  findings  on  a  rule  that, 
in  order  to  be  eligible  to  receive  grazing  privileges,  the  applicants 
must  have  had  an  adequate  supply  of  water  for  a  livestock  opera- 
tion on  or  before  January  1,  1934. 

The  Rules  for  the  Administration  of  Grazing  Districts,  approved 
March  2,  1936,  as  amended  January  28,  1937,  provide  as  follows : 

Property  shall  consist  of  land  and  its  products  or  stockwater  owned  or  con- 
trolled and  used  according  to  local  custom  in  livestock  operations.  Such  prop- 
erty is: 

(c)  Commensurate  for  a  license  for  a  certain  number  of  livestock  if  such 
property  provides  proper  protection  according  to  local  custom  for  said  livestock 
during  the  period  for  which  the  public  range  is  inadequate. 

When  the  available  range  is  insufficient  to  meet  the  requirements  of  all  in 
the  preferred  class,  such  class  will  be  divided  into  two  groups,  as  follows : 

1.  Those  who  have  dependent  commensurate  property  which  has  been  used 
in  connection  with  the  public  range  for  a  full  grazing  season  during  the  5-year 
period  immediately  preceding  passage  of  the  act  or  its  amendment  (under 
whichever  the  district  was  created).     [Italic  supplied.] 

It  is  manifest,  therefore,  that  there  was  error  in  considering  Janu- 
ary 1,  1934,  as  the  controlling  date  prior  to  which  the  water  property 
must  have  been  in  us  in  order  to  warrant  the  granting  of  grazing 
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privileges.  New  Mexico  Grazing  District  No.  4  was  established 
April  8,  1935,  under  the  provisions  of  the  original  Taylor  Grazing 
Act  of  June  28,  1934  (48  Stat.  1269),  and,  therefore,  the  controlling 
date  prior  to  which  the  water  must  have  been  used  was  June  28,  1934, 
and  not  January  1,  1934. 

However,  since  the  cases  are  now  moot,  the  appeals  are  dismissed. 

Any  applications  by  the  parties  in  interest  for  1938  grazing  privi- 
leges should  be  adjudicated  under  the  provisions  of  the  Federal 
Range  Code,  approved  March  16,  1938,  the  controlling  provision  of 
which  is  as  follows : 

Sec.  2(k)  (1) — Prior  water  is  water  which  was  used  to  service  certain  range 
for  a  given  number  of  livestock  during  the  5-year  period  immediately  preceding 
June  28,  1934.  It  will  be  considered  prior  water  only  to  the  extent  of  the 
greatest  number  of  livestock  that  was  properly  grazed  from  it  during  said 
period. 

*  *  *  *  4!  ♦  * 

Sec.  2(n) — Competing  water  means  water  which  is  available,  accessible,  and 
adequate  to  service  some  part  of  the  Federal  range  serviced  by  other  water 
•of  the  same  class.  In  determining  whether  prior  waters  are  competing,  each 
shall  be  considered  only  to  the  extent  that  it  is  prior  water. 

Oscar  L.  Chapman, 

Assistant  Secretary, 


JOHN  E.  JENSEN  SHEEP  COMPANY,  AppeUant 
A-21200  Decided  July  1,  1938 

4.1  Apportionment  of  the  Federal  Range — ^Area  of  Use 

An  applicant  is  not  entitled  under  the  rules  to  graze  in  any  particular  area 
selected  by  him. 

DECISION 

On  February  15,  1937,  the  John  E.  Jensen  Sheep  Company,  of 
Moroni,  Utah,  filed  a  short  form  application  for  a  grazing  license  for 
the  season  1937-1938  in  Utah  Grazing  District  No.  2,  "in  common 
with  other  users  from  the  Jordan  Bridge  over  Lookout  by  Simpson 
in  Key  and  by  Joy."  The  regional  grazier's  consideration  of  the 
;application  resulted  in  an  undated  decision  as  follows: 

Approved  Class  One,  1,000  sheep  from  May  1  to  June  1,  1937,  to  be  confined 
to  the  north  end  of  the  Mona  allotment  adjacent  to  and  50%  on  and  50%  off 
your  160-acre  tract.  Also  4,900  sheep  to  trail  November  1  to  December  1,  1937, 
and  April  1  to  May  1,  1938,  through  RUSH  VALLEY,  CEDAR  VALLEY  AND 
DUGWAY,  33%  each.. 

Upon  Jensen's  appeal,  May  23,  1937,  from  this  decision  and  his 
request  for  a  hearing,  a  notice  was  issued,  designating  Salt  Lake 
City,  Utah,  and  August  2, 1937,  as  the  place  and  date  of  such  hearing 
before  a  Division  of  Grazing  examiner.  At  the  place  and  time  desig- 
nated, however,  the  applicant  failed  to  appear  in  person  or  by 
counsel.    On  August  6,  1937,  the  examiner  held  as  follows : 

The  decision  of  the  regional  grazier  is  sustained  and  will  remain  in  full  force 
and  effect.  With  proper  showing  by  John  E.  Jensen  to  the  regional  grazier 
requesting  a  hearing,  same  will  be  considered. 

A  showing  was  made  by  the  applicant  as  to  why  appearance  was 
not  made  on  August  2  and  the  case  was  reset  for  hearing  Septem- 
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ber  27  at  Salt  Lake  City,  Utah,  at  which  the  applicant  appeared  in 
person.  It  was  stipulated  that  the  issue  was  whether  the  applicant 
should  be  granted  a  license  on  vacant  public  lands  of  the  United 
States  from  April  15,  1938,  to  May  3,  1938,  in  T.  11  S.,  R.  1  W.,. 
S.  L.  M.  On  October  2,  1937,  the  examiner  affirmed  the  decision  of 
the  regional  grazier.  From  the  sustaining  decision  of  the  examiner, 
Jensen  has  appealed. 

While  the  grazing  season  applied  for  has  expired  and  the  appeal 
is  moot  and  might  be  dismissed  on  that  grounds,  the  issue  appears 
to  be  one  the  determination  of  which  on  its  merits  may  be  of  signifi- 
cance in  the  consideration  of  any  current  application  under  the 
Federal  Range  Code,  approved  March  16,  1938,  which  has  super- 
seded the  departmental  rules  theretofore  applicable. 

Several  witnesses  for  the  Division  of  Grazing  offered  testimony 
at  the  hearing,  as  did  the  appellant  in  his  own  behalf,  from  which 
it  appears  that  the  appellant  is  the  owner  of  160  acres  located  in 
Sec.  1,  T.  11  S.,  R  1  W.,  and  that  he  has  Sees.  16  and  32  of  that 
township  and  range  under  lease  from  the  State  of  Utah.  Junior 
Range  Examiner  Palmer  testified  that  the  records  of  the  State  Land 
Office  showed  that  Sec.  32  had  never  been  leased  prior  to  January 
1937,  when  the  appellant  leased  it,  and  the  record  fails  to  disclose 
that  Sec.  16  was  leased  for  such  a  time  within  the  priority  period  as 
would  place  it  within  the  first  preference  group  established  by  the 
departmental  rules.  It  was  further  shown  at  the  hearing  that  the 
appellant  has  a  watering  facility  on  his  owned  property  in  Sec.  1, 
but  that  the  leased  sections  are  dry,  and  that  to  use  the  vacant 
public  lands  for  grazing  purposes  in  connection  with  his  watering 
facility,  the  appellant  would  have  to  cross  the  private  holdings  of 
others. 

These  points  are  immaterial,  however,  since  the  only  issue  pre- 
sented for  determination  is  whether  the  appellant  should  be  per- 
mitted to  graze  his  stock  in  the  particular  area  for  which  he  applied. 
A  license  has  been  granted  to  the  appellant  to  the  full  extent  of  his 
commensurability  in  certain  other  areas  of  the  public  domain.  There 
is  nothing  in  the  grazing  rules  which  entitles  an  applicant  to  graze 
in  any  particular  area  selected  by  him,  and  since  the  area  in  ques^ 
tion  here  has  been  allotted  to  stockmen  whose  base  properties  within 
the  first  preference  group  can  be  used  just  as  advantageously  in  con- 
nection with  the  public  range  as  can  the  appellant's,  if  not  more  so, 
the  action  of  the  examiner  in  sustaining  the  decision  of  the  regional 
grazier  appears  to  have  been  correct  and  is  affirmed.  Accordingly, 
the  appeal  is  dismissed. 

Oscar  L.  Chapman, 

Assistant  Secretary. 


J.  0.  CAMPBELL,  Appellant 
A-21213  Decided  July  1,  1938 

7.1  Base  Property  (Water) — Priority 

Where  a  water  was  not  used  to  support  a  livestock  operation  during  the 
priority  period,  the  water  is  in  Class  2  and  will  not  be  entitled  to  a  grazing 
license  or  permit  when  the  range  is  insufficient  to  meet  the  requirements 
of  all  in  the  preferred  class. 
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DECISION 

J.  O.  Campbell  has  appealed  from  the  decision  of  an  examiner  of 
the  Division  of  Grazing,  which  affirmed  the  decision  of  the  regional 
grazier  denying  Campoell's  application,  Las  Cruces  052748,  for  a 

f razing  allotment  in  New  Mexico  Grazing  District  No.  4  for  1937. 
n  support  of  his  application  for  an  allotment  the  applicant  claimed 
ownership  of  a  stock-water  located  on  the  C.  W.  &  M.  mining  claim 
in  Sec.  26,  T.  16  S.,  R.  3  E.,  N.M.P.M.,  and  of  a  ranch  located  about 
one  mile  southwest  of  the  town  of  Dona  Ana,  New  Mexico.  Upon 
deniel  of  a  grazing  license  by  the  regional  grazier,  the  appellant  was 
granted  a  hearing  which  was  held  on  August  28,  1937,  at  which 
F.  D.  Andregg,  grantee  of  an  allotment  embracing  the  lands  sought 
by  Campbell,  and  the  Baird  Estate,  appeared  as  interveners. 

On  the  basis  of  testimony  adduced  at  the  hearing,  the  examiner 
found  that  the  appellant  had  not  used  the  water  on  the  mining  claim 
in  connection  with  stock-raising  operations  upon  the  public  domain, 
that  the  appellant's  predecessors  in  interest  have  not  used  it  in  con- 
nection with  stock-raising  operations  upon  the  area  applied  for  for 
a  full  grazing  season  during  the  5-year  period  immediately  preceding 
the  passage  of  the  Taylor  Grazing  Act,  and  that  the  appellant  had 
failed  to  furnish  sufficient  evidence  of  ownership  of  the  water.  As 
a  result  of  these  findings,  the  examiner  held  that  the  appellant  had 
failed  to  show  qualifications  as  a  preference  applicant  under  the 
Rules  for  the  Administration  of  Grazing  Districts,  approved  March 
2,  1936,  as  amended  January  28,  1937.  No  finding  of  fact  was  made 
as  to  any  right  to  a  grazing  allotment  that  the  applicant  might  have 
as  a  result  of  his  ownership  of  the  ranch  near  Dona  Ana. 

The  controlling  provisions  of  the  Rules  for  the  Administration  of 
Grazing  Districts,  supra^  under  which  Campbell's  application  was 
considered,  are  as  follows: 

A  qualified  applicant  will  be  considered  in  a  preferred  classification  if  he 
is  a  member  of  any  one  of  the  following  four  classes: 

1.  Landowners  engaged  in  the  livestock  business. 

2.  Bona  fide  occupants. 

3.  Bona  fide  settlers. 

4.  Owners  of  water  or  water  rights. 

Property  shall  consist  of  land  and  its  products  or  stock  water  owned  or 
controlled  and  used  according  to  local  custom  in  livestock  operations.  Such 
property  is: 

(a)  Dependent  if  public  range  is  required  to  maintain  its  proper  use. 

(b)  Near  if  it  is  close  enough  to  be  used  in  connection  with  public  range 
in  usual  and  customary  livestock  operations.  In  case  the  public  range  is  inade- 
quate for  all  the  near  properties,  then  those  which  are  nearest  in  distance  and 
accessibility  to  the  public  range  shall  be  given  preference  over  those  not  so  near. 

*  *  *  *  *  *  * 
When  the  available  range  is  insufficient  to  meet  the  requirements  of  all  in 

the  preferred  class,  such  class  will  be  divided  into  two  groups,  as  follows : 

1.  Those  who  have  dependent  commensurate  property  which  has  been  used 
in  connection  with  the  public  range  for  a  full  grazing  season  during  the  5-year 
period  immediately  preceding  the  passage  of  the  act  or  its  amendment  (under 
whichever  the  district  was  created). 

*  'F  *  *  *  ♦  ♦ 

2.  Those  who  do  not  have  such  prior  use. 

Issuance  of  licenses.  After  residents  within  or  immediately  adjacent  to  a 
grazing  district  having  dependent  commensurate  property  are  provided  with 
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range  for  not  to  exceed  ten  (10)  head  of  work  or  milch  stock  kept  for  domes- 
tic purposes,  the  following-named  classes,  in  the  order  named,  will  be  con- 
sidered for  licenses: 

1.  Qualified  applicants  of  the  preferred  class  who  have  prior  use. 

2.  Qualified  applicants  of  the  preferred  class  who  do  not  have  such  prior  use. 

3.  Qualified  applicants  who  are  not  in  the  preferred  class. 

The  evidence  clearly  shows  that  appellant  had  no  preferential  right 
to  a  license  based  on  the  water  on  the  mining  claim.  On  direct  ex- 
amination by  his  counsel,  the  appellant,  in  response  to  the  question 
"Did  you  ever  use  this  water?"  replied  "No,  I  didn't.",  and  in  re- 
sponse to  the  question  "Has  anyone  used  this  water  with  land  around 
it?"  replied  "Not  unless  Andregg  used  it  a  little.  I  gave  him  per- 
mission in  December  1934  to  use  the  well  if  he  would  look  after  the 
mining  property,  the  house,  etc."  There  is  further  testimony  to  the 
same  effect.  Also  there  is  testimony  tending  to  indicate  that  the 
water  is  insufficient  for  the  use  of  any  appreciable  number  of  live- 
stock for  more  than  a  small  part  of  a  grazing  season.  The  failure 
of  the  appellant  to  have  used  the  water  at  any  time  in  support  of 
livestock  operations  is  fatal  to  his  application  under  the  rules  above 
quoted. 

Nor  does  the  ownership  of  the  ranch  near  Dona  Ana  afford  any 
basis  for  the  granting  of  a  grazing  license.  The  evidence  shows  that 
the  ranch  is  approximately  30  miles  from  the  land  in  question  by 
direct  measurement,  and  approximately  45  or  50  miles  by  ordinary 
means  of  travel.  Furthermore,  the  evidence  shows  that  Campbell 
has  never  used  the  ranch  for  livestock  operations  in  connection  with 
the  public  range. 

While  the  ranch  may  be  "dependent"  under  a  broad  interpretation 
of  the  above-quoted  rules,  in  that  public  range  is  required  to  main- 
tain its  proper  use,  it  is  neither  "near"  under  the  rules  nor  was  it 
used  in  connection  with  the  public  range  sought  by  the  applicant  for 
a  full  grazing  season  during  the  5-year  period  immediately  preceding 
the  passage  of  the  act.  Accordingly,  the  appellant  falls  in  group  2 
of  the  preference  class  and,  as  the  regional  grazier  has  stated  that 
"The  available  range  is  insufficient  to  meet  the  requirements  of  all 
in  the  preferred  class,"  Campbell's  application  was  properly  denied. 

For  this  reason,  and  for  the  additional  reason  that  the  case  is 
moot,  the  appeal  is  dismissed. 

It  also  appears  that,  in  the  absence  of  the  acquisition  by  the  appel- 
lant, since  the  filing  of  his  1937  application,  of  base  property  en- 
titling him  to  preferential  consideration  under  the  Federal  Range 
Code,  approved  March  16,  1938,  any  application  for  a  1938  license 
should  also  be  denied. 

Oscar  L.  Chapman, 

Assistant  Secretary, 


LUTHER  G.  WARE,  Appellant 
A-21084  Decided  July  5,  19S8 

13.  Tree  Use 

An  applicant  whose  application  is  denied  because  his  base  is  class  2  may  be 
entitled  to  a  free-use  permit  as  provided  for  in  section  5  of  the  Taylor 
Grazing  Act. 
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DECISION 

On  May  11,  1935,  Luther  G.  Ware,  of  Animas,  New  Mexico,  filed 
an  application  for  a  grazing  license  for  28  cattle  and  5  horses  on  the 
public  domain  area  located  within  New  Mexico  Grazing  District 
No.  3,  embracing  Sees.  3  and  4,  T.  30  S.,  R.  19  W.,  N.M.P.M.  His 
application  was  granted  for  1935  and  extended  for  the  year  1936. 
On  August  3  of  the  latter  year,  further  consideration  of  the  appli- 
cation resulted  in  a  denial  of  the  license  and  the  applicant's  1935 
extension  license  was  revoked  because  "no  vacant,  unreserved,  unap- 
propriated public  domain  lay  adjacent  or  contiguous  to  his  dependent 
commensurate  ranch  property."  By  letter  of  April  16,  1937,  the 
regional  grazier,  after  consideration  of  his  application  for  the  1937 
season,  advised  the  applicant  Ware  in  part  as  follows: 

*  *  *  classifies  you  as  a  class  two  applicant.  The  available  range  is  insuffi- 
cient to  meet  the  requirements  of  all  in  the  preferred  class  and  your  dependent 
commensurate  property  has  not  been  used  in  connection  with  public  range  for 
a  full  grazing  season  during  the  five  year  period  prior  to  June  28,  1934. 

From  this  decision  the  applicant  appealed  and  a  hearing  was  held 
at  Deming,  New  Mexico,  on  June  16,  1937,  before  an  examiner  of 
the  Division  of  Grazing.  Present  at  this  hearing  was  the  applicant 
with  his  attorney,  and  the  intervenor,  George  A.  Godfrey,  as  well 
as  representatives  of  the  Division  of  Grazing.  After  hearing  the 
testimony  of  the  various  witnesses,  the  examiner,  on  June  18,  1937, 
in  modifying  the  decision  of  the  regional  grazier  from  which  Ware 
had  appealed,  held  that  the  applicant  was  entitled  to  grazing  privi- 
leges under  section  5  of  the  act  of  June  28,  1934  (48  Stat.  1269), 
for  stock  kept  for  domestic  purposes  and  not  exceeding  10  head,  as 
well  as  to  trailing  privileges  for  cattle  across  Sees.  3,  4  and  5,  T.  30 
S.,  R.  19  W.,  to  permit  the  movement  of  stock  between  those  sections 
adjacent  thereto  and  the  applicant's  controlled  lands  in  Sec.  11  of  the 
same  township  and  range. 

From  this  decision  of  the  examiner  the  applicant  Ware,  on  July  1, 
1937,  filed  a  notice  of  his  intention  to  appeal,  but  withdrew  such 
notice  on  August  16.  This  opinion  therefore  concerns  only  the 
appeal  of  the  intervenor  Godfrey.  His  appeal  sets  up  seven  different 
assignments  of  error  on  the  part  of  the  examiner  in  charge  of  the 
hearing,  which  clearly  may  be  reduced  to  the  one  point  that  Godfrey 
questions  the  right  of  the  Department  to  carry  out  the  provisions 
of  section  5  of  the  Taylor  Grazing  Act,  which  reads  as  follows : 

That  the  Secretary  of  the  Interior  shall  permit,  under  regulations  to  be  pre- 
scribed by  him,  the  free  grazing  within  such  districts  of  livestock  kept  for 
domestic  purposes  *  *  *. 

The  action  of  the  examiner  in  holding  that  Ware  should  be  granted 
grazing  licenses  in  accordance  with  the  departmental  regulations 
promulgated  under  the  foregoing  section  was  correct.  The  appellant 
Godfrey  having  failed  to  show  wherein  the  law  was  not  properly 
applied,  must  fail  in  his  appeal,  and  the  same  is  dismissed. 

Oscar  L.  Chapman, 

Assistant  Secretary, 


505071—59- 
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E.  B.  AND  KENNETH  S.  CORNELL,  Appellants 
A-21098  Decided  July  5,  1938 

3.6  Appeal  Procedure — ^Expiration  of  License  Period 

An  appeal  may  be  dismissed  as  moot  by  reason  of  expiration  of  the  period 
for  which  grazing  privileges  were  sought. 

DECISION 

Appeal  has  been  taken  by  E.  B.  and  Kenneth  S.  Cornell  from  the 
ruling  of  the  examiner,  Division  of  Grazing,  which  affirmed  the 
decision  of  the  regional  grazier  denying  Cornell's  application  for 
1937-38  grazing  privileges  for  300  head  of  cattle  and  40  heads  of 
horses  from  January  1  to  December  31,  1937,  on  Federal  range  in 
Nevada  Grazing  District  No.  3.  The  decision  complained  of  allowed 
Cornell  Class  1  grazing  privileges  for  20  horses  from  April  1  to 
October  31,  1937. 

In  view  of  the  expiration  of  the  period  for  which  said  privileges 
were  sought,  the  case  is  moot  and  the  appeal  is  accordingly  dismissed. 

Any  present  application  by  the  appellant  for  grazing  privileges 
should  be  considered  in  accordance  with  the  provisions  of  the  Fed- 
eral Range  Code,  approved  March  16, 1938. 

Oscar  L.  Chapman, 

Assistant  Secretary, 

WILLIAM  MOOEE  AND  SONS,  Appellants 
A-21160  Decided  July  5,  1938 

3.5  Appeal  Procedure — Change  in  Eegulations 

An  appeal  will  be  dismissed  as  moot  where  the  period  for  which  grazing 
privileges  were  sought  has  expired  and  new  regulations  have  been  issued. 

DECISION 

Appeal  has  been  taken  by  William  Moore  and  Sons  from  the 
ruling  of  the  examiner.  Division  of  Grazing,  which  affirmed  the 
decision  of  the  regional  grazier  denying  Moore's  application  for 
1937-38  grazing  privileges  for  200  head  of  cattle  and  11  head  of 
horses  from  May  1, 1937,  to  April  30,  1938,  in  Utah  Grazing  District 
No.  2.  The  decision  complained  of  allowed  Moore  Class  1  grazing 
privileges  for  75  head  of  cattle  for  an  optional  six  months'  use  in 
the  Tintic  Unit  of  Utah  Grazing  District  No.  2. 

In  view  of  the  expiration  of  the  period  for  which  said  privileges 
were  sought,  the  case  is  moot  and  the  appeal  is  accordingly  dis- 
missed. 

Any  present  application  by  the  appellant  for  grazing  privileges 
should  be  considered  in  accordance  with  the  provisions  of  the  Fed- 
eral Range  Code,  approved  March  16,  1938. 

Oscar  L.  Chapman, 

Assistant  Secretary, 


DEPARTMENT  OF  THE  INTERIOR  GRAZING  DECISIONS,   1936-1958       55 

J.  E.  AND  HENRIETTA  McNAUGHTAN,  Appellants 
A-21220  Decided  July  7,  19S8 

3.6  Appeal  Procedure — Expiration  of  License  Period 

An  appeal  may  be  dismissed  as  moot  where  the  period  for  which  grazing 
privileges  are  sought  has  expired. 

DECISION 

An  appeal  has  been  taken  by  J.  E.  and  Henrietta  McNaughtan 
from  the  ruling  of  the  examiner,  Division  of  Grazing,  which  affirmed 
the  decision  of  the  regional  grazier  in  issuing  1937-38  grazing  privi- 
leges to  the  McNaughtans  for  1,100  head  of  sheep  in  Unit  C-2,  Utah 
Grazing  District  No.  8,  from  November  1,  1937,  to  May  1,  1938,  and 
a  nonuse  license  for  739  head  of  sheep.  The  appeal  was  taken  from 
the  refusal  of  the  examiner  to  modify  the  regional  grazier's  decision 
so  as  to  permit  the  applicants  to  graze  on  a  different  area  from  that 
in  Unit  C-2. 

In  view  of  the  expiration  of  the  period  for  which  said  privileges 
were  sought,  the  case  is  moot  and  the  appeal  is  accordingly  dismissed. 

Any  present  application  by  the  appellant  for  grazing  privileges 
should  be  considered  in  accordance  with  the  provisions  of  the  Fed- 
eral Eange  Code,  approved  March  16,  1938. 

Oscar  L.  Chapman, 

Assistant  Secretary. 


NATIONAL  LIVESTOCK  COMPANY  AND  ZACK  COX,  Appellants 

A-21222  Decided  July  7,  1938 

4.1  Apportionment  of  the  Federal  Eange — Area  of  Use 

a  permittee  has  no  right  to  any  particular  area  of  the  Federal  range  under 
the  Taylor  Grazing  Act  or  the  Federal  Range  Code.  The  determination 
of  the  particular  area  in  which  the  grazing  is  to  be  permitted  is  a  matter 
committed  to  the  discretion  of  the  Department.  A  complaint  as  to  the 
area  of  use  could  only  be  that  the  determination  of  the  area  of  use  was 
arbitrary  or  capricious  so  as  to  render  valueless  the  privately  owned  land 
and  improvements  of  the  operator,  and  would  seriously  endanger  the  pos- 
sibility of  his  continuance  in  the  livestock  business. 

DECISION 

In  May  and  June  1937  the  regional  grazier  for  New  Mexico 
granted  grazing  licenses  for  1937  in  New  Mexico  Grazing  District 
No.  6  to  the  National  Livestock  Company,  John  Day,  Zack  Cox  and 
William  E.  Polk,  and  to  L.  K.  Pipkin,  William  B.  Wilson  and  Ethel 
Pipkin  Jones  as  joint  licensees,  under  the  provisions  of  the  Taylor 
Grazing  Act  of  June  28,  1934  (48  Stat.  1269),  as  amended  June  26, 
1936  (49  Stat.  1976).  The  licenses  allotted  certain  described  lands 
in  Ts.  22  and  23  S.,  Ks.  21,  22  and  23  E.,  N.M.P.M.,  New  Mexico  to 
each  of  the  licensees.  The  allotment  to  the  National  Livestock  Com- 
pany, the  largest  of  those  granted  to  the  respective  parties,  is  con- 
tiguous to  the  allotments  granted  to  the  remaining  parties.    Appeals 
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were  taken  from  the  decisions  of  the  regional  grazier  by  the  National 
Livestock  Company  and  by  the  Pipkin-Wilson-Jones  interests,  the 
National  Livestock  Company  complaining  of  the  allotments  to  the 
other  four  parties,  and  the  appeal  by  the  Pipkin- Wilson-Jones  inter- 
ests complaining  of  the  allotment  to  the  National  Livestock  Com- 
pany. Pursuant  to  these  appeals  a  hearing  was  held  at  Carlsbad, 
New  Mexico,  on  August  27,  1937,  before  an  examiner  of  the  Division 
of  Grazing,  at  which  the  National  LiA^estock  Company  and  the 
Pipkin-Wilson-Jones  interests  appeared  as  appellants  and  John  Day, 
Zack  Cox  and  William  E.  Polk  appeared  as  interveners.  Testimony 
was  taken  and  on  November  11,  November  15  and  December  9,  1937, 
the  examiner  rendered  decisions  sustaining  the  decisions  of  the  re- 
gional grazier  except  in  the  matter  of  Zack  Cox  wherein  he  directed 
that  Cox's  allotment  be  augmented  by  the  addition  of  the  NEi/4  Sec. 
12,  T.  23  S.,  R.  22  E.  Appeals  have  been  taken  from  the  examiner's 
decisions  by  the  National  Livestock  Company  and  Cox. 

As  the  1937  season  is  now  past  the  appeals  are  now  moot  and  are 
dismissed  in  so  far  as  they  may  affect  the  granting  of  licenses  for 
that  season.  However,  in  connection  with  the  granting  of  licenses 
for  the  1938  season,  the  same  controversies  are  present  between  the 
parties. 

Pursuant  to  appeals  from  the  decisions  of  the  regional  grazier 
wdth  respect  to  1938  licenses,  a  hearing  w^as  set  for  April  26,  1938, 
on  which  date  all  parties  appeared  and  stipulated  that  the  cases 
should  be  submitted  to  the  Department  on  the  basis  of  the  testimony 
adduced  at  the  hearing  of  August  27,  1937,  except  that  in  the  case 
of  the  conflicting  claims  of  the  National  Livestock  Company  and 
John  Day,  Day  agreed  that,  in  addition  to  the  former  evidence,  the 
National  Livestock  Company  should  be  permitted  to  introduce  in 
evidence  certain  photographs  of  waters  in  the  area. 

In  the  appeal  of  the  National  Livestock  Company,  exception  is 
taken  to  the  examiner's  decision  in  connection  with  each  of  the  allot- 
ments to  the  other  four  parties.  Cox  sets  up  no  grounds  for  appeal 
but  merely  states  that  "he  is  aggrieved  by  the  findings  of  fact  and 
decision  of  the  examiner." 

In  consideration  of  these  cases  under  the  1938  appeals,  the  rights 
of  the  respective  parties  are  to  be  determined  under  the  Federal 
Range  Code  approved  March  16,  1938,  which  superseded  the  rules 
for  the  administration  of  grazing  districts  under  which  the  1937 
licenses  were  issued.    The  Federal  Range  Code  provides  as  follows: 

Sec.  2.  Definitions.  Wherever  used  in  rules,  instructions  or  interpretations 
issued  by  the  Division  of  Grazing,  unless  the  context  otherwise  requires: 

*  «  4:  «  *  4:  * 

(d)  Property  means  privately  owned  or  controlled  land  or  water  used  in 
range  livestock  operations. 

(e)  Base  property  means  property  used  for  the  support  of  the  livestock  for 
which  a  grazing  privilege  is  sought  and  on  the  basis  of  which  the  extent  of 
a  license  or  permit  is  computed,  without  reference  to  forest  permits  or  com- 
plementary feed. 

******* 
(k)  Full-time  water  means  water  which  is  suitable  for  consumption  by  live- 
stock and  available,  accessible,  and  adequate  for  a  given  number  of  livestock 
during  those  months  in  the  year  for  which  the  range  is  classified  as  suitable 
for  use.  Such  water  may  be  from  one  source  or  may  be  the  aggregate  amount 
available  from  several  sources. 


DEPARTMENT  OF  THE  INTERIOR  GRAZING  DECISIONS,    1936-1958       57 

(1)  Prior  water  is  water  which  was  used  to  service  certain  range  for  a  given 
number  of  livestock  during  the  5-year  period  immediately  preceding  June  28, 
1934.  It  will  be  considered  prior  water  only  to  the  extent  of  the  greatest 
number  of  livestock  that  was  properly  grazed  from  it  during  said  period. 

(m)  Service  value  of  water  means  the  number  of  livestock  that  can  be  grazed 
properly  from  such  water. 

«  :|c  :!:  «  4c  ♦  * 

Sec.  4.     Rating  and  Classification  of  Properties. 

Par.  a.  Base  Properties;  Classes;  Carrying  Capacity  of  Land;  Service  Value 
of  Water.  For  the  purpose  of  determining  the  proper  use  of  the  base  proper- 
ties of  all  applicants  and  their  relative  dependence  upon  the  Federal  range, 
water  conditions  and  other  factors  affecting  livestock  operations  in  the  area 
will  be  considered.  Base  properties  will  be  classified  as  land  or  water  and 
further  in  the  following  manner : 

Class  1.  Forage  land  dependent  by  both  location  and  use,  and  full-time 
prior  water. 

Class  2.     Forage  land  dependent  by  use  only,  and  full-time  water. 

Class  3.  Forage  land  dependent  by  location  only,  and  full-time  water  which 
otherwise  would  be  in  class  2  but  which  was  developed  later  than  other  water 
servicing  a  part  or  all  of  the  same  area. 

******* 

Par.  h.  Regular  Licenses  and  Permits;  Order  of  Issuance;  Number  of  Live- 
stock; Reductions;  Allotments.  Regular  licenses  or  permits  will  be  issued  to 
qualified  applicants  to  the  extent  that  Federal  range  is  available  in  the  fol- 
lowing preference  order  and  amounts : 

(1)  To  applicants  owning  or  controlling  land  in  class  1,  licenses  or  permits 
for  the  number  of  livestock  for  which  such  base  lands  are  rated  for  a  period 
of  time  which  when  added  to  the  period  of  use  allowed  on  the  Federal  range 
for  such  livestock  will  equal  12  months ;  and  to  applicants  owning  or  control- 
ling water  in  class  1,  licenses  or  permits  to  the  extent  of  the  service  value  of 
such  water. 

With  the  exception  of  the  waters  of  John  Day,  the  National  Live- 
stock Company  does  not  dispute  the  fact  that  the  waters  of  the  other 
parties  are  sufficient  to  entitle  them  to  be  considered  as  in  group  1 
of  the  preference  order. 

Originally,  in  its  assignment  of  error,  the  National  Livestock  Com- 
pany questioned  Polk's  ownership  of  the  water  which  he  claims  in 
support  of  his  Class  1  license.  However,  this  assignment  was  aban- 
doned in  the  appeal  and  needs  not  be  considered.  The  evidence 
shows  that  Polk  has  a  sufficient  claim  of  ownership  of  the  waters 
from  two  wells  in  the  NE%  Sec.  20,  T.  22  S.,  R.  23  E.,  to  justify 
the  granting  of  a  temporary  license.  The  NEi/4  Sec.  20,  said  town- 
ship and  range,  is  embraced  in  Polk's  enlarged  homestead  applica- 
tion. Las  Cruces  054324,  filed  January  18,  1937.  In  his  application 
Polk  alleges  settlement  on  the  land  in  November  1931  and  lists  im- 
provements to  the  amount  of  over  $3,000.  The  homestead  applica- 
tion is  still  intact  on  the  records  of  the  General  Land  Office  and 
therefore  it  appears  that  there  is  no  justification  for  refusing  to 
consider  Polk  as  having  adequate  control  of  the  water. 

As  to  the  waters  claimed  by  John  Day,  the  evidence  is  conflicting 
as  to  their  sufficiency  for  a  yearlong  stock  operation.  The  testimony 
of  the  witnesses  for  the  National  Livestock  Company  strongly  indi- 
cates that  the  waters  are  inadequate  for  an  operation  of  more  than 
a  few  months'  duration.  The  witnesses  called  by  Day  have  testified 
with  equal  assurance  that  the  waters  are  adequate  at  all  times  to 
support  a  much  greater  number  of  livestock  than  Day  is  permitted 
to  graze  under  his  allotment.  The  evidence  is  inconclusive  as  to  the 
adequacy  of  this  water,  but  a  careful  review  of  this  evidence  affords 
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no  basis  for  holding  that  the  regional  grazier  erred  in  determining 
that  the  waters  were  sufficient  to  entitle  Day  to  a  rating  in  group  1 
of  the  preference  classes. 

In  view  of  the  fact  that  there  is  an  adequate  basis  for  holding  that 
all  of  the  parties  control  sufficient  water  to  entitle  them  to  rating 
in  group  1,  and  also  in  view  of  the  fact  that  there  is  no  contention 
by  the  parties  that  the  regional  grazier  has  granted  licenses  for  a 
number  of  livestock  in  excess  of  that  to  which  the  parties  are  en- 
titled on  the  basis  of  their  prior  use,  it  becomes  apparent  that  the 
only  grounds  of  contention  is  that  the  allotments,  as  granted,  have 
not  recognized  certain  range  divisions  which  have  been  recognized 
in  the  past.  It  is  apparent  at  the  outset  that  the  entire  controversy 
herein  involved  results  from  the  hesitancy  of  any  party  to  agree  to 
the  giving  up  of  the  use  of  any  portion  of  the  range  which  he  has 
been  accustomed  to  use.  There  is  voluminous  testimony  concerning 
division  fences  and  the  customary  use  of  certain  tracts  and  areas 
within  the  allotments. 

Prior  to  the  passage  of  the  Taylor  Grazing  Act  the  Federal  Gov- 
ernment exercised  little  or  no  jurisdiction  over  the  vacant  public 
lands,  and  the  stock-owners  were  permitted  to  graze  where  and  as 
they  pleased,  subject  only  to  local  customs  and  restrictions  imposed 
by  statute  in  some  States.  In  many  regions  it  was  customary  for  the 
various  stockmen  to  set  up  arbitrary  boundaries  delineating  the  areas 
over  which  their  and  their  neighbors'  "range  rights"  extended.  In 
many  cases  these  boundaries  were  marked  by  fences  or  similar 
boundaries  which  prevented  the  stock  of  one  from  wandering  over 
the  range  of  another.  In  the  absence  of  objection  by  any  party,  the 
Federal  Government  suffered  these  barriers  to  remain  on  the  public 
lands  for  years  and  even  for  decades.  No  specific  authority  was  ever 
granted  for  the  construction  or  maintenance  of  these  barriers  and  in 
fact  there  was  no  law  under  which  such  authority  could  have  been 
granted.  On  the  contrary,  their  construction  would  appear  to  have 
been  in  violation  of  the  provisions  of  the  act  of  February  25,  1885 
(23  Stat.  321),  which  prohibited  the  enclosure  of  public  lands  not 
held  under  claim  or  color  of  title.  The  construction  and  location  of 
the  barriers  were  solely  matters  of  local  custom  and  agreement  be- 
tween neighboring  stockmen  as  to  the  respective  parts  of  the  range 
which  each  should  use. 

Since  the  passage  of  the  Taylor  Grazing  Act,  there  is  an  impres- 
sion which  has  become  more  or  less  widely  accepted,  that  under  the 
Act  the  various  livestock  operators  who  have  had  long  continued  use 
of  a  certain  defined  area  have  become  vested  with  an  established  right 
to  continue  their  use  of  that  area  under  a  grazing  license  or  permit. 
Many  appeals  which  have  reached  the  Department  have  been  based 
solely  on  objection  to  the  refusal  of  the  regional  grazier  to  grant 
grazing  licenses  or  permits  in  particular  areas  which  the  appellants 
have  used  in  the  past.  The  Department  cannot  accept  this  inter- 
pretation of  the  Act. 

Prior  to  the  Act,  all  grazing  on  the  public  domain  was  by  suffer- 
ance of  the  Federal  Government.  It  is  elementary  that  the  interest 
of  the  United  States  in  the  public  lands  is  not  subject  to  qualifica- 
tion or  defeasance  by  adverse  possession  or  prescription,  or  by  long 
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continued  use,  except  in  the  cases  of  bona  -fide  settlement  or  occupa- 
tion for  mining  purposes,  both  of  which  have  the  sanction  of  law. 
Hence,  when  the  Taylor  Grazing  Act  was  passed,  there  were  no  vested 
rights  to  grazing  privileges  which  needed  to  be  respected  or  con- 
sidered. On  the  contrary  it  may  be  safely  stated  that  Congress  could 
have  provided  for  the  denial  of  any  and  all  rights  to  graze  on  the 
public  domain  and  no  one  could  have  been  heard  to  complain  as  a 
matter  of  law. 

However,  the  Act  made  definite  provision  for  the  issuance  of 
grazing  permits  and  set  out  certain  director  provisions  for  the  de- 
termination of  the  persons  to  whom  these  permits  should  be  issued 
and  of  the  extent  of  the  grazing  privileges  which  were  to  be  granted 
to  these  persons.  It  is  true  that  both  the  Act  and  the  rules  and 
regulations  promulgated  thereunder  recognize  prior  use  as  a  factor 
to  be  considered  in  the  granting  of  permits  but  only  to  the  extent 
that  it  shall  aid  in  the  determination  of  parties  eligible  for  permits 
and  of  the  extent  of  the  rights  to  be  granted  under  such  permits. 
At  no  place  in  the  Act  or  the  rules  and  regulations  is  there  anything 
which  would  give  support  to  a  theory  that  a  permittee  is  entitled 
to  the  use,  under  the  permit,  of  the  particular  land  which  he  had 
been  accustomed  to  using  in  the  past.  On  the  contrary,  if  it  became 
necessary  in  the  interest  of  good  administration  or  in  carrying  out 
the  stated  purposes  of  the  act,  it  would  be  permissible  and  proper 
to  close  any  given  area  to  grazing  for  so  long  a  period  as  might 
be  determined  to  be  desirable,  even  though  a  licensee  or  permittee 
were  thus  deprived  fo  the  use  of  all  land  which  he  had  been  ac- 
customed to  use  in  the  past. 

It  is  true  that  the  Act  provides,  in  the  second  proviso  to  section  3, 
that  "So  far  as  consistent  with  the  purposes  and  provisions  of  this 
Act,  grazing  privileges  recognized  and  acknowledged  shall  be  ade- 
quately safeguarded  *  *  *."  In  view  of  this  proviso,  the  grazing 
privileges  conferred  by  license  or  permit  are  made  to  conform,  as 
nearly  as  possible,  to  those  heretofore  enjoyed  by  the  licensee  or 
permittee,  in  so  far  as  the  number  of  livestock  to  be  grazed  under 
the  license  or  permit  may  be  concerned,  and  wherever  practicable, 
the  area  in  which  grazing  is  licensed  or  permitted  is  made  to  conform, 
as  nearly  as  possible,  to  the  area  which  the  licensee  or  permittee 
has  been  accustomed  to  use,  or  wherein  he  owns  or  controls  stock 
waters.  But  in  no  case  does  the  licensee  or  permittee  have  any  right 
as  a  matter  of  law  to  demand  that  his  license  or  permit  shall  confer 
grazing  privileges  in  any  particular  part  of  a  grazing  district.  The 
fact  that  the  licenses  which  have  been  granted  have  generally  pro- 
vided for  the  use  of  the  particular  range  which  the  licensee  has  used 
in  the  past  is  not  to  be  considered  as  an  acknowledgment  of  a  vested 
right  in  the  licensee  to  the  use  of  such  lands,  but  is  merely  the 
carrying  out  of  a  policy  of  cooperation  between  the  Department  and 
those  who  are  engaged  in  the  livestock  business. 

Ample  support  of  this  interpretation  of  the  act  can  be  found  in 
the  remaining  part  of  the  proviso  to  section  3,  above  quoted,  which 
states  that 

*  *  *  the  issuance  of  a  permit  pursuant  to  the  provisions  of  this  act  shall 
not  create  any  right,  title,  interest,  or  estate  in  or  to  the  lands. 
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Plainly,  then,  the  determination  of  the  particular  area  in  which 
the  grazing  is  to  be  permitted  is  a  matter  committed  solely  to  the 
discretion  of  the  Department,  and  no  permittee  can,  as  a  matter  of 
right,  be  heard  to  complain  if  the  lands  upon  which  he  is  permitted 
to  graze  are  different  from  those  which  he  has  used  in  the  past. 
Such  a  complaint  could  only  be  entertained  upon  allegation  that  the 
determination  was  so  arbitrary  or  capricious  as  to  render  valueless 
the  privately  owned  land  and  improvements  of  the  operator  ad- 
jacent to  the  grazing  district  and  seriously  endanger  the  possibility 
of  his  continuance  in  the  livestock  business.  {Red  Canyon  Sheej> 
Company  et  at.  v.  Iches,  decided  May  27, 1938,  98  F.  (2d)  308.) 

In  the  instant  case,  it  appears  that  all  of  the  parties  fall  in  group  1 
of  the  preference  classes  and  are  therefore  entitled  to  receive  graz- 
ing licenses  within  the  district.  A  review  of  the  evidence  indicates 
that  the  regional  grazier  made  the  allotments  with  due  regard  to 
the  location  of  the  waters  of  the  respective  parties,  and  with  such 
regard  for  the  customary  use  of  the  various  parts  of  the  area  as 
was  necessary  in  the  interest  of  proper  administration.  There  is  no 
evidence  that  the  allotments  as  granted  will  effect  any  undue  hard- 
ship on  any  of  the  parties,  and  the  decisions  of  the  examiner  sus- 
taining the  decisions  of  the  regional  grazier  relative  to  the  allotments 
to  the  National  Livestock  Company,  William  E.  Polk,  Pipkin- 
Wilson-Jones,  and  John  Day,  are  hereby  affirmed. 

As  to  the  decision  of  the  examiner  that  the  NEi^  Sec.  12,  T.  23  S., 
K.  22  E.  be  eliminated  from  the  allotment  of  the  National  Livestock 
Company  and  added  to  the  allotment  which  was  granted  to  Cox,  it 
appears  that  sound  reasons  for  this  action  are  lacking.  According 
to  the  evidence  all,  or  a  considerable  part,  of  section  12  has  for  many 
years  been  utilized  by  the  National  Livestock  Company  as  a  pasture 
for  horses,  and  the  company  has  erected  and  maintained  a  fence 
along  the  east  boundary  of  section  12  as  a  part  of  the  enclosure  of 
the  section.  While  the  statements  made  earlier  in  this  decision  show 
that  the  erection  and  maintenance  of  this  fence  has  not  served  to  vest 
in  the  National  Livestock  Company  a  superior  right  to  the  use  of 
this  section,  yet  it  appears  that  if  the  NEi/4  of  the  section  is  taken 
from  the  allotment  of  the  National  Livestock  Company  and  added 
to  that  of  Cox,  and  the  company  desires  to  continue  the  use  of  the 
remaining  land  in  the  section  as  a  pasture  for  the  horses  and  to  ex- 
clude other  animals  therefrom,  it  will  be  necessary  for  a  mile  of  new 
fencing  to  be  constructed.  As  is  pointed  out  in  the  National  Live- 
stock Company's  appeal,  the  grazing  capacity  of  the  section  is  only 
10  cows  a  year  and  the  addition  of  the  NEi/i  to  Cox's  allotment  will 
therefore  increase  the  carrying  capacity  of  his  range  only  by  two  and 
one-half  cows.  It  it  not  shown  that  the  acquisition  by  Cox  of  this 
small  increase  in  grazing  facilities  is  necessary  to  his  conduct  of  an 
economic  livestock  operation,  or  that  he  is  entitled  thereto  as  a 
matter  of  law  or  equity.  It  appears  to  be  unwise  and  unjust  then 
to  approve  the  augmentation  of  Cox's  allotment  as  ruled  by  the  ex- 
aminer, when  to  do  so  would  put  the  National  Livestock  Company 
to  the  expense  of  constructing  a  mile  of  fence  and  would  result  in 
no  appreciable  benefit  to  Cox. 

Accordingly  the  decision  of  the  examiner  relating  to  the  allot- 
ments of  the  National  Livestock  Company  and  Cox  is  reversed  in  so 
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far  as  it  provided  for  the  transfer  of  the  NEi^  Sec.  12  from  the 
allotment  of  the  National  Livestock  Company  to  that  of  Cox,  and 
the  cases  are  remanded  for  appropriate  action  in  accordance  here- 
with. The  decision  of  the  examiner  with  relation  to  these  two  parties 
is  otherwise  affirmed. 

Oscar  L.  Chapman, 
Assistant  Secretary. 


VAN  RAaSDALE,  Appellant 
A-21175  Decided  July  13,  1938 

3.6  Appeal  Procedure — Expiration  of  license  Period 

When  the  issue  raised  by  an  appeal  is  one  of  common  occurrence  a  decision 
will  be  rendered  even  though  the  period  involved  has  expired. 

3.11  Appeal  Procedure — Burden  of  Proof 

An  applicant  asserting  a  claim  to  receive  the  benefits  of  an  Act  of  Congress 
has  the  burden  of  furnishing  sufficient  evidence  of  his  qualifications  to 
receive  such  benefits. 

5.1  Base  Property  (G-enerally) — Ownership  or  Control 

Where  the  ownership  of  a  water  is  disputed  in  such  manner  as  to  raise 
serious  doubts  as  to  the  applicant's  rights  thereto,  the  application  should 
be  suspended  and  notice  should  be  given  to  the  applicant  that  such  sus- 
pension will  continue  until  his  rights  to  the  water  have  been  established 
in  a  court  of  competent  jurisdiction. 

A  water  located  upon  a  patented  or  unpatented  mining  claim,  may  be  con- 
trolled under  the  provisions  of  State  statutes,  and  may  be  a  separate 
estate  from  the  mining  claim. 

DECISION 

On  April  16,  1937,  the  regional  grazier  denied  an  application 
(Las  Cmces  052153)  of  Van  Kagsdale  for  a  1937  grazing  license 
under  the  Taylor  Grazing  Act  in  New  Mexico  Grazing  District  No.  3. 
The  applicant  appealed  from  this  decision  and  the  matter  was  set  for 
hearing  at  Lordsburg,  New  Mexico,  on  November  19,  1937,  before 
an  examiner.  Division  of  Grazing. 

Frank  Hill  and  P.  M.  Ewing  have  been  granted  grazing  licenses, 
Las  Cruces  052096  and  052083,  respectively,  which  licenses  grant  to 
them  certain  adjoining  allotments  in  New  Mexico  Grazing  District 
No.  3.  Both  Hill  and  Ewing  were  dissatisfied  with  their  respective 
allotments  and,  therefore,  filed  appeals  from  the  regional  grazier's 
decisions.  By  their  appeals,  both  Hill  and  Ewing  sought  to  obtain 
the  enlargement  of  their  allotments  so  as  to  embrace  a  part  of  the 
lands  allotted  to  the  other. 

It  so  happens  that  the  lands  which  Hagsdale  seeks  to  have  al- 
lotted to  him  include,  to  a  great  extent,  the  lands  over  which  Hill 
and  Ewing  are  in  dispute  and  in  connection  with  which  a  hearing  was 
held  on  November  18,  1937,  wherein  Hill  was  the  appellant  and 
Ewing  was  the  intervener.  In  view  of  this  situation.  Hill  and  Ewing 
were  permitted  to  enter  as  interveners  at  the  Ragsdale  hearing  on 
November  19,  1937. 
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At  the  Eagsdale  hearing,  no  witnesses  were  sworn  and  no  testi- 
mony was  taken,  but  after  an  informal  discussion  the  following 
statement  of  facts  was  dictated  into  the  record  and  stipulated  by  the 
appellant  and  the  interveners: 

Van  Ragsdale  is  the  owner  of  an  unpatented  lode  mining  claim  in  the  NE^^ 
Sec.  35,  T.  23  S.,  R.  19  W.,  upon  which  is  located  a  well  equipped  with  a  wind- 
mill which  has  been  used  to  water  livestock  in  connection  with  the  public 
domain  since  March  1931. 

Van  Ragsdale  also  claims  another  well  situated  in  Sec.  8,  T.  23  S.,  R.  18  W., 
which  well  is  also  claimed  by  Frank  Hill,  Hill  claiming  that  the  well  is  located 
on  patented  land  which  he  holds  under  lease.  Van  Ragsdale  claims  that  the 
well  is  located  on  an  unpatented  mining  claim  owned  by  him. 

The  parties  hereby  stipulate  that  the  present  decisions  of  the  Regional 
Grazier  on  their  respective  applications  shall  remain  in  force  pending  a  ruling 
by  the  Department  of  the  Interior  as  to  whether  the  ownership  by  Van  Rags- 
dale of  water  situated  on  an  unpatented  mining  claim  constituted  him  a  quali- 
fied class  one  applicant  under  the  provisions  of  the  Taylor  Grazing  Act  and 
the  rules  for  administration  of  grazing  districts. 

It  appears  that  the  base  property  claimed  by  Ragsdale  in  support 
of  his  application  for  a  license  consists  of  two  water  wells,  one  of 
which  is  located  in  the  NE%  Sec.  35,  T.  23  S.,  R.  19  W.,  and  the 
other  in  Sec.  8,  T.  23  S.,  R.  18  W.,  on  lands  which  Ragsdale  is 
claiming  under  unpatented  mining  locations.  The  well  in  Sec.  8  is 
also  claimed  by  Hill,  Hill  asserting  that  the  well  is  located  on 
patented  land  which  he  holds  under  lease. 

After  considering  the  stipulations  made  at  the  hearing,  who  ex- 
aminer affirmed  the  decision  of  the  regional  grazier  pending  a  ruling 
by  the  Department  "as  to  whether  the  ownership  by  Ragsdale  water 
situated  on  an  unpatented  mining  claim  constituted  him  a  qualified 
class  one  applicant  under  the  provisions  of  the  Taylor  Grazing  Act 
and  the  rules  for  administration  of  grazing  districts." 

The  1937  season  has  now  expired  and  the  case  is  moot  in  so  far 
as  the  granting  of  licenses  for  that  season  is  concerned.  However, 
as  all  of  the  parties  are  applicants  for  1938  licenses,  and  as  the 
question  involved  is  one  of  common  occurrence,  it  appears  to  be 
advisable  to  discuss  the  case  in  some  detail  in  order  that  there  may 
be  proper  guidance  for  the  regional  graziers  in  future  cases  of  a 
similar  nature. 

The  Federal  Range  Code,  approved  March  16,  1938,  under  which 
1938  grazing  licenses  are  issued,  provides  in  part  as  follows : 

Section  2.    Definitions. 

(d)  Property  means  privately  owned  or  controlled  land  or  water  used  in 
range  livestock  operations. 

(e)  Base  property  means  property  used  for  the  support  of  the  livestock  for 
which  a  grazing  privilege  is  sought  and  on  the  basis  of  which  the  extent  of 
a  license  or  permit  is  computed,  without  reference  to  forest  permits  or  com- 
plementary feed. 

(k)  Full-ti/tne  loater  means  water  which  is  suitable  for  consumption  by  live- 
stock and  available,  accessible,  and  adequate  for  a  given  number  of  livestock 
during  those  months  in  the  year  for  which  the  range  is  classified  as  suitable 
for  use.  Such  water  may  be  from  one  source  or  may  be  the  aggregate  amount 
available  from  several  sources. 

Par.  a.  Base  Properties;  Classes;  Carrying  Capacity  of  Land;  Service  Value 
of  Water.  For  the  purpose  of  determining  the  proper  use  of  the  base  proper- 
ties of  all  applicants  and  their  relative  dependence  upon  the  Federal  range, 
water  conditions  and  other  factors  affecting  livestock  operations  in  the  area 
will  be  considered.  Base  properties  will  be  classified  as  land  or  water  and 
further  in  the  following  manner: 
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Class  1.  Forage  land  dependent  by  both  location  and  use,  and  full-time 
prior  water. 

Par.  ft.  Regular  Licenses  and  Permits;  Order  of  Issuance;  Number  of  Live- 
stock; Reductions;  Allotments.  Regular  licenses  or  permits  will  be  issued  to 
qualified  applicants  to  the  extent  that  Federal  range  is  available  in  the  fol- 
lowing preference  order  and  amounts: 

(1)  To  applicants  owning  or  controlling  land  in  class  1,  licenses  or  permits 
for  the  number  of  livestock  for  which  such  base  lands  are  rated  for  a  period 
of  time  which  when  added  to  the  period  of  use  allowed  on  the  Federal  range 
for  such  livestock  will  equal  12  months;  and  to  applicants  owning  or  control- 
ling water  in  class  1,  licenses  or  permits  to  the  extent  of  the  service  value 
of  such  water. 

Thus  it  appears  that,  in  order  to  qualify  in  group  1  of  the 
preference  classes,  it  is  necessary,  among  other  requirements,  for 
an  applicant  to  have  full-time  water  where  the  range  is  subject  to 
year-long  use  or,  in  regions  where  the  range  is  not  subject  to  year- 
long use,  to  have  land  on  which  the  livestock  can  be  maintained 
during  the  period  when  the  livestock  is  not  permitted  on  the  public 
range.  In  New  Mexico  District  No.  3  the  range  and  climate  condi- 
tions are  such  that  livestock  can  be  grazed  on  the  public  range 
throughout  the  entire  year  and  hence  stock  waters  sufficient  for  year- 
long use  are  required  as  the  base  property  which  an  applicant  must 
own  or  control  to  entitle  him  to  receive  a  grazing  license. 

There  appears  to  be  no  dispute  as  to  the  adequacy  of  the  waters 
which  Ragsdale  claims  to  furnish  water  for  his  livestock  throughout 
an  entire  year.  The  sole  question  is  whether  or  not  his  ownership 
or  control  of  the  waters  is  sufficient  to  bring  the  waters  within  the 
definition  of  "property,"  as  defined  in  section  2(d)  of  the  Federal 
Range  Code,  supra. 

In  rejecting  his  application  for  a  license,  the  regional  grazier 
adopted  the  recommendation  of  the  advisory  board,  which  reads  as 
follows : 

That  your  application  for  a  license  to  graze  livestock  on  the  public  range 
be  denied  for  the  reason  that  you  do  not  qualify  in  the  preference  class,  as 
defined  in  the  Rules  for  Administration  of  Grazing  District,  in  that  you  are 
not  a — (1)  Land  owner  engaged  in  the  livestock  business;  or  a  (2)  Bona  fide 
occupant;  or  a  (3)  Bona  fide  settler;  or  a  (4)  Owner  of  water  or  water  rights. 

The  available  range  is  insuflEicient  to  meet  the  requirements  of  the  preferred 
class  in  your  areas. 

It  appears  that  the  regional  grazier  for  New  Mexico  has  con- 
sistently refused  to  recognize  as  property  stock  waters  located  on 
unpatented  mining  claims.  This  refusal  is  apparently  based  .on  an 
interpretation  of  certain  memoranda  of  instruction  issued  by  the 
Director  of  Grazing  and  of  court  decisions  setting  out  the  nature  of 
the  estate  enjoyed  by  the  owner  of  an  unpatented  mining  location. 

As  stipulated  by  the  parties,  Ragsdale  is  claiming  two  wells,  each 
of  which  is  located  on  lands  of  a  different  status.  The  well  in 
Sec.  35,  T.  23  S.,  R.  19  W.,  is  located  within  the  boundaries  of  an 
unpatented  mining  claim  on  public  land.  According  to  a  map  com- 
piled by  range  examiners  of  the  Division  of  Grazing,  the  well  in 
Sec.  8  is  located  in  the  EV2NWI/4  of  that  section,  which  tract  is 
embraced  in  a  patented  stock-raising  homestead  entry.  Each  well 
will  be  considered  separately. 

The  records  of  the  Department  show  that  the  said  Ei/2^^^^% 
Sec.  8,  together  with  other  tracts,  was  patented  July  25,  1934,  to  the 
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heirs  of  J.  J.  McEvoy,  deceased,  under  homestead  entry,  Las  Cruces 
031374,  made  March  22,  1926,  under  the  provisions  of  the  act  of 
December  29,  1916  (39  Stat.  862),  commonly  known  as  the  stock- 
raising  homestead  act.  The  record  does  not  indicate  when  the 
mining  location  was  made. 

Lands  which  have  been  patented  under  the  stock-raising  homestead 
act  remain  subject  to  mining  location  under  section  9  of  that  act, 
which  provides  in  part  as  follows: 

Section  9.  That  all  entries  made  and  patents  issued  under  the  provisions  of 
this  Act  shall  be  subject  to  and  contain  a  reservation  to  the  United  States  of 
all  the  coal  and  other  minerals  in  the  lands  so  entered  and  patented  *  *  *  The 
coal  and  other  mineral  deposits  in  such  lands  shall  be  subject  to  disposal  by 
the  United  States  in  accordance  with  the  provisions  of  the  coal  and  mineral 
land  laws  in  force  at  the  time  of  such  disposal.  *  *  *  Any  person  who  has 
acquired  from  the  United  States  the  coal  or  other  mineral  deposits  in  any 
such  land,  or  the  right  to  mine  and  remove  the  same,  may  reenter  and  occupy 
so  much  of  the  surface  thereof  as  may  be  required  for  all  purposes  reasonably 
incident  to  the  mining  or  removal  of  the  coal  or  other  minerals,  *  *  *. 

From  this  it  may  be  seen  that  Eagsdale  or  any  other  bona  fide 
mineral  prospector  or  locator  would  have  the  right  to  enter  the  lands 
in  the  patented  stock-raising  entry  at  any  time  before  or  during  entry 
or  after  patent  has  issued  for  the  purpose  of  prospecting  or  making 
mining  locations  or  carrying  on  mining  operations. 

The  right  of  the  prospector  or  locator  to  the  use  of  the  surface 
would  depend  on  the  time  when  he  entered  the  land  and  made  his 
location.  If  the  location  was  made  at  any  time  prior  to  the  filing  of 
a  prima  facie  complete  application  for  stock-raising  homestead  entry, 
the  location  w^ould  carry  title  to  the  surface  within  the  boundaries 
of  the  location,  but  if  made  after  the  filing  of  such  application  or 
after  entry  or  patent,  the  right  under  the  mining  location  is  limited 
to  the  use  of  so  much  of  the  surface  as  is  necessary  in  carrying  on 
mining  operations.  Filtrol  Comfany  v.  Brittan  and  E chart ^  51  L.D. 
649;  White  v.  Roos^  55  L.D.  605,  and  cases  therein  cited.  Also,  prior 
to  the  filing  of  a  prima  facie  complete  stock-raising  homestead  ap- 
plication, Eagsdale  would  have  the  right  to  enter  the  land,  if  then 
vacant,  and  develop  water  thereon.  However,  the  water  right  thus 
acquired  would  not  necessarily  be  incidental  to  the  mining  location, 
nor  would  his  right  to  the  use  of  such  water  necessarily  be  dependent 
on  the  validity  of  the  location.  Section  9  of  the  act  of  July  26, 
1866  (14  Stat.  253),  provides  as  follows: 

Whenever,  by  priority  of  possession,  rights  to  the  use  of  water  for  mining, 
agricultural,  manufacturing,  or  other  purposes,  have  vested  and  accrued,  and 
the  same  are  recognized  and  acknowledged  by  the  local  customs,  laws,  and  the 
decisions  of  courts,  the  possessors  and  owners  of  such  vested  rights  shall  be 
maintained  and  protected  in  the  same;  and  the  right  of  way  for  the  construc- 
tion of  ditches  and  canals  for  the  purposes  herein  specified  is  acknowledged 
and  confirmed;  but  whenever  any  person,  in  the  construction  of  any  ditch  or 
canal,  injures  or  damages  the  possession  of  any  settler  on  the  public  domain, 
the  party  committing  such  injury  or  damage  shall  be  liable  to  the  party  injured 
for  such  injury  or  damage. 

It  will  be  noted  that  this  section  provides  for  the  maintenance 
and  protection  of  rights  to  the  use  of  water  for  mining,  agricultural, 
manufacturing,  or  other  purposes,  when  such  rights  have  vested  or 
accrued  and  are  recognized  and  acknowledged  by  the  local  customs, 
laws,  and  the  decisions  of  the  courts,  and  the  benefit  of  this  provision 
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is  not  limited  to  those  who  own  mining  locations  embracing  the  lands 
on  which  the  waters  are  located.  Under  this  section,  it  is  possible 
for  a  water  right  to  be  acquired  on  vacant  public  land,  regardless  of 
whether  the  claimant  of  the  right  is  the  owner  of  a  mining  location 
embracing  the  land  on  which  the  water  is  located. 

Therefore,  Ragsdale's  right  to  claim  ownership  of  the  water  would 
not  depend  on  the  validity  of  the  mining  location,  for  he  could  have 
gone  on  the  land  and  developed  the  water  without  making  such  loca- 
tion, providing  the  land  was  vacant,  unreserved  and  unappropriated 
at  the  time  he  entered,  and  the  waters  were  of  the  type  contemplated 
by  the  act  of  July  26,  1866,  supra^  and  his  right  thereto  would  have 
been  entitled  to  all  of  the  protection  of  the  section  next  above 
quoted. 

However,  after  McEvoy  had  filed  a  priva  facie  complete  stock- 
raising  homestead  application,  Ragsdale  had  no  right  to  enter  for  the 
sole  purpose  of  developing  water.  Section  9  of  the  act  of  July  26, 
1866,  supra^  does  not  confer  the  right  to  enter  upon  lands  in  the 
possession  of  another  for  the  purpose  of  securing  water  thereon. 
Taylor  v.  Abbott,  37  Pac.  408;  McGuire  v.  Brown,  30  Pac.  1060.  Nor 
does  section  9  of  the  stock-raising  homestead  act  confer  such  right, 
for  this  section  provides  that  lands  in  entries  or  patented  under 
that  act,  shall  be  subject  to  entry  only  for  the  purpose  of  prospect- 
ing for  or  mining  or  removal  of  the  coal  or  other  minerals.  The 
development  of  water  for  the  use  of  livestock  would  not  fall  within 
this  purpose. 

As  stated  above,  the  homestead  entry  of  McEvoy  was  made 
March  22,  1926,  after  which  date  the  land  was  not  subject  to  entry  by 
Kagsdale  for  the  purpose  of  developing  water  for  livestock  purposes. 
Taylor  v.  Abbott,  supra.  Therefore,  unless  the  land  on  which  the 
water  is  located  was,  on  the  date  when  McEvoy  filed  a  priva  facie 
complete  application,  occupied  or  appropriated  in  such  manner  as  to 
exclude  the  land  from  the  segregative  effect  of  the  homestead  entry, 
Ragsdale's  entry  of  the  land  for  the  purpose  of  developing  the  water 
for  livestock  purposes  was  in  trespass  and  no  rights  could  flow 
therefrom. 

Ragsdale  asserts  that  the  water  is  located  on  his  mining  claim. 
If  the  claim  was  a  valid  location  on  the  date  when  McEvoy's  rights 
to  the  land  attached  under  the  homestead  application,  the  land  was 
not  subject  to  homestead  entry  and  the  homestead  patent  could  be 
subjected  to  collateral  attack  in  the  courts  to  the  extent  that  it 
purported  to  convey  title  to  the  surface  of  the  mining  location. 
Kansas  M.  and  M.  Co.  v.  Glay,  3  Azir.  326,  29  Pac.  9 ;  Old  Dominion 
Copper  M.  Co.  v.  Haverly,  11  Ariz.  241,  90  Pac.  333;  Van  Ness  v. 
Rooney,  160  Cal.  131,  116  Pac.  392;  Brown  v.  Luddy  et  al.,  9  P.  (2d) 
327.  However,  the  homestead  patent  was  allowed  to  issue  without 
complaint  by  Ragsdale.  He  filed  no  protest  against  the  entry  and 
failed  to  disclose  to  the  Land  Department  any  grounds  upon  which 
the  homestead  patent  could  be  denied  as  to  the  land  in  the  minhig 
claim.  As  the  patent  has  issued,  title  to  the  surface  prima  facie  has 
been  vested  in  the  homestead  patentees  and  their  successors  in  interest, 
at  least  since  March  22,  1926,  the  date  on  which  the  homestead  entry 
was  made. 


66       DEPARTMENT  OF  THE  INTERIOR  GRAZING  DECISIONS,   193  6-1958 

But  even  the  existence  of  the  homestead  patent  is  insufficient  to 
show  definitely  that  Ragsdale  has  no  right  to  the  water,  for  in  a 
case  where  a  water  right  has  been  obtained  on  vacant  public  lands, 
under  the  provisions  of  the  act  of  July  26,  1866,  supra^  and  such 
lands  have  later  been  patented,  the  owner  of  the  water  right  has  an 
easement  across  the  lands  so  patented,  in  accordance  with  the  provi- 
sions of  section  2340,  Revised  Statutes,  embodying  section  17  of  the 
act  of  July  9,  1870  (16  Stat.  218),  which  reads  as  follows: 

Rights  subject  to  vested  and  accrued  water  rights.  All  patents  granted,  or 
preemption  or  homesteads  allowed,  shall  be  subject  to  any  vested  and  accrued 
water  rights,  or  rights  to  ditches  and  reservoirs  used  in  connection  with  such 
water  rights,  as  may  have  been  acquired  under  or  recognized  by  section  51 
(section  2339,  R.S.)  of  this  Title.     (Italics  supplied.) 

In  construing  this  section  it  has  been  held  that  a  patent  for  a 
mining  claim  issued  since  the  enactment  of  this  section  is  held  sub- 
ject to  such  vested  and  accrued  water  rights  or  easements  as  were 
acquired  under  the  act  of  1866.  See  Barnes  v.  Sabron^  10  Nev.  217 ; 
Oliver  v.  Agasse,  64  Pac.  401. 

In  addition  to  the  above  factors  which  have  a  bearing  on  the 
ownership  of  the  water  by  Ragsdale,  there  are  also  to  be  considered 
the  effect  of  the  New  Mexico  State  laws  regarding  ownership  of 
water,  and  the  possible  effect  of  the  Executive  order  of  April  17, 
1926,  which  withdrew  vacant  public  lands  containing  springs  or 
water  holes. 

From  the  above  it  is  apparent  that  the  facts  necessary  to  reach 
a  determination  of  the  right  to  ownership  and  possession  of  the  con- 
tested waters  are  lacking.  Furthermore,  if  Ragsdale  has  any  right 
to  the  water,  such  rights  must  be  established  by  appropriate  court 
proceedings.    Thomas  H.  B.  Glaspie^  53  I.D.  577,  58%. 

Ragsdale  is  asserting  a  claim  to  receive  the  benefits  of  an  Act  of 
Congress  and  the  burden  of  furnishing  sufficient  evidence  of  his 
qualifications  to  receive  such  benefits  rests  entirely  on  him.  In  the 
instant  case  it  is  necessary  for  him  to  show  that  he  owns  or  controls 
waters  which  are  adequate  to  water  his  livestock  during  a  year-long 
operation.  Unless  the  well  in  Sec.  35  is  sufficient  for  that  purpose, 
he  has  failed  to  make  an  adequate  sliowing. 

As  to  the  well  in  Sec.  35,  it  appears  that  no  one  is  disputing 
Ragsdale's  claim  thereto.  The  mere  fact  that  the  water  is  located 
on  his  unpatented  mining  claim  does  not  defeat  or  diminish  his  right 
thereto,  even  though  he  may  be  laboring  under  the  impression  that 
the  formality  of  making  a  mining  location  was  necessary  to  initiate 
this  right.  As  pointed  out  above,  he  may  have  obtained  a  right  to  the 
water  under  the  provisions  of  the  act  of  1866,  supra,  or  under  the 
provisions  of  State  statutes,  whereas  any  rights  under  the  mining 
location  would  have  flowed  from  the  provisions  of  the  United  States 
mining  laws.  Thus  it  is  possible  for  Ragsdale  to  possess  two  separate 
and  distinct  estates  with  respect  to  the  land,  one  embracing  the  water 
and  the  other  embracing  the  mining  location.  Either  of  these  estates 
would  be  subject  to  sale  or  disposal  separate  from  the  other.  He 
could  sell  the  mining  claim  and  still  retain  his  ownership  of  the 
water,  or  the  mining  claim  could  be  invalid  and  yet  his  right  to  the 
water  could  continue. 
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For  the  reasons  stated,  the  action  of  the  regional  grazier  in  deny- 
ing Kagsdale's  application  on  the  sole  grounds  that  his  waters  are 
on  unpatented  mining  locations,  and  without  consideration  of  the 
fact  that  his  rights  to  the  waters  may  have  been  separate  and  dis- 
tinct from  the  rights  acquired  under  the  mining  location,  was  clearly 
in  error.  There  appears  to  be  no  question  or  dispute  as  to  his  right 
of  ownership  and  possession  of  the  water  in  Sec.  35.  As  to  the  well 
in  Sec.  8,  the  evidence  is  insufficient  to  establish  his  ownership  of 
the  water  therein. 

The  case  is  accordingly  remanded  with  instructions  that  the  re- 
gional grazier  shall  grant  to  Ragsdale  a  license  based  on  his  owner- 
ship of  the  well  in  Sec.  35,  provided  such  well  furnishes  sufficient 
water  for  a  year-long  livestock  operation.  Also,  Ragsdale  should  be 
advised  that  his  showing  of  ownership  of  the  waters  in  the  well  on 
Sec.  8  is  insufficient  and  that  his  application,  in  so  far  as  it  may 
be  based  on  the  claim  of  ownership  of  the  water  in  that  well,  will 
remain  suspended  until  such  time  as  he  has  received  confirmation  of 
his  ownership  thereof  in  a  court  of  competent  jurisdiction. 

Before  concluding  it  appears  desirable  that  some  definite  state- 
ment should  be  made  regarding  the  procedure  which  has  been  adopted 
by  the  regional  grazier  for  New  Mexico  or  denying  grazing  licenses 
to  applicants  whose  waters  are  located  on  unpatented  mining  claims. 
As  pointed  out  above,  the  ownership  of  water  is  by  no  means  de- 
pendent on  whether  or  not  the  land  is  located  within  the  boundaries 
of  an  unpatented  mining  claim.  Under  the  act  of  July  26,  1866, 
supra^  the  ownership  or  control  of  water  can  be  obtained  without 
resort  to  the  mining  laws.  Thus  it  will  be  seen  that  there  is  no 
legal  basis  for  denying  an  application  for  a  grazing  license  or  permit 
solely  because  the  water  claimed  by  the  applicant  is  located  on  an 
unpatented  mining  claim. 

If  the  water  is  located  on  an  unpatented  mining  claim  which  is 
unaffected  by  any  prior  adverse  claim,  and  the  validity  of  which  is 
unquestioned,  or  if  the  water  has  been  appropriated  under  State 
laws,  there  would  appear  to  be  no  valid  reason  for  denying  a  license 
to  the  claimant  thereof,  provided  the  applicant  is  otherwise  qualified 
and  the  water  is  adequate  in  itself  or  with  other  waters  claimed  by 
the  applicant  for  a  given  number  of  livestock  during  the  months  of 
the  year  for  which  the  public  range  is  classified  as  suitable  for  use. 

Also  if  the  validity  of  the  mining  claim  is  questioned,  or  if  it 
is  clearly  invalid,  but  the  applicant  nevertheless  is  asserting  a  right 
to  the  water,  and  such  right  is  uncontested,  or  if  he  has  appro- 
priated the  water  under  State  laws,  or  if  his  right  was  initiated  and 
maintained  in  such  a  manner  as  would  appear  to  bring  it  within  the 
provisions  of  the  act  of  1866,  supra^  a  license  should  be  issued  all  else 
being  regular. 

But  where  the  ownership  of  the  water  is  disputed  in  such  manner 
as  to  raise  serious  doubts  as  to  the  applicant's  rights  thereto,  the 
application  should  be  suspended  and  notice  should  be  given  to  the 
applicant  that  such  suspension  will  continue  until  his  rights  to  the 
water  have  been  established  in  a  court  of  competent  jurisdiction. 

Oscar  L.  Chapman, 
Assistant  Secretary. 
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J.  A.  WHITTENBURG  ESTATE,  Appellant 
A-21279  Decided  July  22,  1938 

3.6  Appeal  Procedure — Expiration  of  License  Period 

The  period  for  which  grazing  privileges  were  sought  having  expired,  the  case 
is  moot  and  the  appeal  will  be  dismissed. 

DECISION 

The  J.  A.  Whittenburg  Estate  has  appealed  from  the  ruling  of  an 
examiner,  Division  of  Grazing,  denying  in  part  its  application  for 
grazing  license  in  New  Mexico  Grazing  District  No.  6. 

The  lands  in  controversy,  the  Si/gSEi^,  SW14  Sec.  13,  all  of  Sees. 
24  and  25,  T.  8  S.,  R.  31  E.,  N.M.P.M.,  were  by  the  action  of  the 
regional  grazier  included  within  the  allotment  of  John  W.  Vest. 
From  this  action  the  Wliittenburg  Estate  appealed  and  requested  a 
local  hearing.  The  hearing  was  held  at  Roswell,  New  Mexico,  Oc- 
tober 21,  1937,  at  which  time  intervention  was  made  by  John  W. 
Vest,  the  conflicting  allottee.  The  case  was  submitted  to  the  ex- 
aminer of  a  stipulated  statement  of  fact.  From  a  careful  review  of 
the  record  and  brief  filed  by  the  T\niittenburg  Estate  it  is  found  that 
the  awards  made  by  the  examiner  in  modifying  the  decision  of  the 
regional  grazier  were,  under  the  rules  in  effect  at  that  time,  correct. 

The  grazing  season  for  which  application  was  made  expired 
May  1,  1938.  In  view  of  the  expiration  of  the  period  for  which 
grazing  privileges  were  sought,  the  case  is  moot  and  the  appeal  is 
accordingly  dismissed.  Any  present  application  by  either  Whitten- 
burg  or  Vest  should  be  considered  in  accordance  with  the  provisions 
of  the  Federal  Range  Code  approved  March  16,  1938. 

Oscar  L.  Chapman, 

Assistant  Secretary. 


J.  W.  COLWELL,  Appellant 
A-21312    ■  Decided  July  22,  1938 

3.6  Appeal  Procedure — Expiration  of  License  Period 

The  Department  will  render  a  decision  in  a  case  where  the  grazing  season 
covered  by  an  application  has  expired,  but  the  issue  involved  is  a  recur- 
rent one. 

DECISION 

Appeal  has  been  taken  by  the  George  Stone  Estate  from  the  ruling 
of  an  examiner.  Division  of  Grazing,  in  modifying  a  decision  of  the 
regional  grazier  granting  to  them  grazing  privileges.  The  ruling  of 
the  examiner  modified  the  decision  of  the  regional  grazier  in  granting 
an  allotment  to  the  George  Stone  Estate  in  so  far  as  Sees.  1  and  12, 
T.  25  S.,  R.  23  E.  and  the  west  portion  of  Sees.  6  and  7,  T.  25  S., 
R.  24  E.  were  concerned.  These  lands  were  eliminated  from  the 
allotment  of  Stone  and  were  awarded  to  J.  W.  Colwell. 

The  period  of  time  applied  for,  January  1,  1937,  until  April  30, 
1938,  has  now  expired. 
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In  view  of  the  expiration  of  the  period  for  which  said  privileges 
were  sought,  the  case  is  moot,  and  the  appeal  could  be  dismissed  on 
that  ground.  However,  it  is  believed  that  the  issue  involved  is  one, 
the  determination  of  which  under  the  Federal  Range  Code,  approved 
March  16,  1938,  would  result  in  action  similar  to  that  taken  by  the 
examiner.  The  rating  of  water  under  section  4  of  the  Federal  Range 
Code  would  result  in  the  approximate  findings  made  by  the  exam- 
iner. Accordingly,  the  decision  appealed  from  is  affirmed  for  1937, 
and  any  application  by  the  appellant  for  1938  grazing  privileges 
should  be  considered  in  accordance  with  the  provisions  of  the  Federal 
Range  Code  and  in  the  light  of  the  discussion  above. 

Oscar  L.  Chapman, 

Assistant  Secretary, 


YEE  TOUNG,  Appellant 
A-21313  Decided  July  m,  1938 

5.3  Base  Property  (G-enerally) — Qualification,  Area  of  Public  Domain  Use 

No  priority  is  established  through  use  of  an  area  of  the  public  domain  which 
during  the  priority  period  was  included  in  a  homestead  entry. 

DECISION 

This  is  an  appeal  by  the  Victoria  Land  and  Cattle  Company  from 
the  decision  of  an  examiner.  Division  of  Grazing,  dated  November  29, 
1937. 

On  August  12,  1937,  the  regional  grazier  denied  the  application  of 
Yee  Toung,  of  Hachita,  New  Mexico,  for  a  license  to  graze  in  New 
Mexico  Grazing  District  No.  3,  for  the  reason 

*  *  *  your  dependent  commensurate  property  has  not  been  used  in  connection 
with  the  public  range  for  a  full  grazing  season  during  the  five  year  period 
prior  to  June  28,  1934.  This  places  you  in  Group  2  of  the  preferred  class,  and 
classifies  you  as  a  class  two  applicant. 

From  this  action  of  the  regional  grazier  Yee  Toung  appealed. 

Formal  notice  of  hearing  issued  designating  Lordsburg,  New 
Mexico,  November  18,  1937,  as  place  and  date  of  hearing  before  an 
examiner  of  the  Division  of  Grazing,  Department  of  the  Interior. 

At  the  time  and  place  designated  the  appellant  appeared  in  per- 
son and  by  his  attorney,  H.  Vearle  Payne.  The  Division  of  Grazing 
was  represented  by  Acting  Kegional  Grazier,  W.  O.  Hall.  Leo  Mc- 
Kinney  as  foreman,  and  J.  F.  Woodbury  as  attorney,  appeared  for 
the  Victoria  Land  and  Cattle  Company  and  requested  to  be  permitted 
to  intervene.  Upon  showing  that  the  public  land  applied  for  by  the 
appellant.  Sec.  14,  T.  33  S.,  K.  18  W.,  lies  in  the  allotment  which 
has  been  granted  to  them,  their  request  was  granted. 

Yee  Toung  is  the  owner  of  land  located  in  Sees.  12  and  13,  T.  33  S., 
R.  18  W.,  N.M.P.M.  upon  which  is  situated  a  permanent  watering 
facility  developed  prior  to  June  28,  1934,  which  facility  furnishes 
sufficient  water  to  service  properly  the  patented  lands  of  the  appel- 
lant, and  the  public  land  in  controversy,  which  is  Sec.  14,  T.  33  S., 
R.  18  W.  Part  of  Sec.  1  and  all  of  Sees.  12,  13,  and  14  are  enclosed 
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within  a  fence  erected  by  Yee  Toung.  The  intervener,  the  Victoria 
Land  and  Cattle  Company,  controls  permanent  stock  water  located 
in  Sec.  1,  T.  34  S.,  R.  18  W.,  called  the  Culberson  well,  and  a  well 
called  Horse  Camp  well,  situated  in  Sec.  8,  T.  33  S.,  R.  18  W.  Prior 
to  the  year  1932,  the  Victoria  Land  and  Cattle  Company  made  use  of 
section  14,  servicing  same  from  the  waters  named  above.  From  De- 
cember 15,  1932,  to  December  15,  1933,  the  Victoria  Land  and  Cattle 
Company  leased  section  14  from  a  party  by  the  name  of  Lew  Pon 
Gay,  a  homesteader  on  said  section  14.  Any  "priority"  established 
by  the  Victoria  Land  and  Cattle  Company  prior  to  the  filing  of  the 
Gay  homestead  terminated  at  the  filing  of  the  homestead  entry  and 
the  intervener  could  not  now  claim  such  a  use  of  the  said  section  14 
that  would  be  considered  as  a  use  of  the  public  domain  for  the  reason 
that  during  the  life  of  the  homestead  entry  of  Gay,  this  section  14 
was  controlled  land.  For  a  discussion  of  this  feature,  see  Solicitor's 
Opinion  (M-29741)  dated  April  18,  1938.  By  the  decision  of  the 
examiner  section  14  was  awarded  to  Yee  Toung. 

A  careful  review  of  the  testimony  and  a  consideration  of  the  brief 
on  behalf  of  the  Victoria  Land  and  Cattle  Company,  and  the  brief 
by  Yee  Toung,  clearly  shows  that  the  decision  of  the  examiner 
should  not  be  disturbed.  Accordingly,  the  appeal  is  dismissed  and 
the  decision  of  the  examiner  is  affirmed. 

Any  application  for  1938  grazing  license  should  received  con- 
sideration under  the  Federal  Range  Code,  approved  March  16,  1938, 
and  application  of  the  code  should  be  made  with  consideration  being 
given  to  the  discussion  in  this  decision. 

Oscar  L.  Chapman, 

Assistant  Secretary, 


r.  EAY  CLEMENTS,  Appellant 
A-21068  Decided  August  i,  1938  56  I.D.  360 

1.2  General — Authority  of  Subordinate  Officials 

An  advisory  board  recommendation  may  be  followed  in  whole  or  in  part 
but  the  regional  grazier  cannot  "sustain"  the  recommendation.  The  word 
"sustain"  connotes  an  upholding  of  the  action  of  a  subordinate  adminis- 
trative or  judicial  officer  as  otherwise  would  stand  in  the  absence  of  an 
appeal  proceeding. 

1.3  General — Advisory  Boards 

Advisory  board  members  may  agree  on  certain  factual  standards  upon  which 
to  base  their  recommendations  concerning  the  application  of  the  depart- 
mental rules,  but  they  cannot  adopt  rules  or  impose  a  higher  requirement 
than  those  for  which  provision  is  made  in  the  rules. 

3.6  Appeal  Procedure — ^Expiration  of  License  Period 

A  decision  on  an  appeal  will  be  rendered  where  the  period  of  Federal  range 
use  covered  by  the  appeal  has  expired  but  the  issue  appears  to  be  one 
of  significance  in  the  consideration  of  any  current  application. 

DECISION 

This  is  an  appeal  by  F.  Kay  Clements,  of  Magdalena,  New  Mexico, 
from  the  decision  of  an  examiner  of  the  Division  of  Grazing  dated 
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June  18,  1937,  affirming  the  action  of  the  regional  grazier  in  reject- 
ing the  application  of  the  appellant  for  a  grazing  license  in  New 
Mexico  Grazing  District  No.  2-B  for  the  year  1937. 

The  area  in  controversy  embraces  vacant  lands  in  Sec.  26,  T.  3  S., 
E.  6  W.,  Sees.  21,  27,  28  and  33,  T.  3  S.,  R.  5  W.,  N.M.P.M.  Follow- 
ing the  consideration  of  Clements'  application  by  the  district  ad- 
visory board,  the  regional  grazier  formally  notified  him  that  the 
following  recommendation  had  been  made : 

That  your  application  for  a  license  to  graze  livestock  on  th,e  public  range 
denied  for  the  reason  that  your  application  does  not  meet  the  requirements  of 
Advisory  Board  Rule  No.  2,  quoted  belovr: 

WATER  CLAUSE.  Adequate  stockwater  is  required  for  the  period  of  the 
license.  It  will  be  considered  according  to  its  dependency  on  public  range  for 
seasonal  use  to  the  extent  of  the  carrying  capacity  of  the  area  properly  serv- 
iced therefrom. 

Clements  protested  and  on  March  3,  1937,  the  advisory  board  recon- 
sidered his  application.  On  the  same  day  the  regional  grazier  for- 
mally notified  him  that  the  board  had  adhered  to  its  original  recom- 
mendation and  that  "you  are  hereby  notified  *  *  *  that  the  recom- 
mendation of  the  Advisory  Board  be  sustained."  Several  comments 
should  be  made  in  connection  with  this  notification.  First,  the  func- 
tions of  a  district  advisory  board,  which  are  set  forth  on  page  6  of 
the  Compiled  Kules  of  June  14,  1937,  and  in  Sec.  12,  Par.  i  of  the 
Federal  Eange  Code,  approved  March  16  and  June  22,  1938,  do  not 
include  that  of  making  "rules."  It  has  no  administrative  authority 
and  no  function  other  than  to  make  recommendations  in  the  light  of 
departmental  rules  then  existing  and. while  its  members  may  agree 
on  certain  factual  standards  by  which  their  recommendations  con- 
cerning the  application  of  those  rules  in  particular  cases  will  be 
made,  they  can  impose  no  higher  requirement  than  those  for  which 
provision  is  made  m  the  rules.  See  Joseph  F.  Livingston,  56  I.D. 
92,  (A.  20025),  decided  March  29,  1937. 

Secondly,  the  word  "sustain"  connotes  an  upholding  of  such  action 
of  a  subordinate  administrative  or  judicial  officer  as  otherwise  would 
stand  in  the  absence  of  an  appeal  proceeding.  Under  all  of  the 
grazing  rules,  however,  the  first  decision  on  an  application  for  a 
grazing  license  is  that  made  by  the  regional  grazier  and  not  the 
recommendation  of  the  advisory  board,  which  is  made  only  for  the 
purpose  of  providing  the  regional  grazier  with  pertinent  factual 
information  which  otherwise  might  not  come  to  his  attention.  The 
regional  grazier  accordingly  cannot  "sustain"  the  recommendation 
of  the  advisory  board  any  more  than  any  other  administrative  officer 
can  "sustain"  an  expression  of  opinion  on  the  part  of  someone  else 
whose  views  he  may  have  solicited  in  order  better  to  enable  him  to 
formulate  his  own  decision.  He  may  follow  a  recommendation  in 
whole  or  in  part,  by  taking  action  in  the  light  of  it,  but  he  cannot 
"sustain"  it. 

Lastly,  the  "rule"  in  question,  even  if  sought  to  be  put  into  effect 
in  the  first  instance  by  the  regional  grazier,  appears  open  to  some 
question  under  the  rules  of  January  28,  1937,  which  governed  the 
consideration  of  Clements'  application.  Those  rules  contained  no 
mention  of  a  requirement  that  an  applicant  have  water  adequate  for 
a  yearlong  livestock  operation.  See  E.  0.  Montgomery  (A.  21414), 
decided  June  28,  1938. 
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Following  the  action  of  the  regional  grazier,  Clements  requested 
a  hearing,  which  was  held  on  June  14,  1937,  at  Magdalena,  New 
Mexico,  before  an  examiner  of  the  Division  of  Grazing.  The  exami- 
ner affirmed  the  decision  of  the  regional  grazier  but  for  the  reason 
that  the  appellant's  base  property  had  not  been  used  in  connection 
with  the  public  range  during  the  5 -year  period  immediately  pre- 
ceding June  28,  1934,  the  date  of  the  enactment  of  the  Taylor  Graz- 
ing Act.  Under  the  rules  of  January  28,  1937,  the  property  thereby 
was  within  Group  2  of  the  preference  class. 

Clements'  application  was  for  the  year  1937  and  under  the  rules 
then  applicable  a  license  could  in  any  event  have  been  effective  only 
until  May  1,  1938.  The  appeal  accordingly  is  moot  and  might  be 
dismissed  on  that  ground  alone  were  it  not  for  the  fact  that  the 
issue  appears  to  be  one  the  determination  of  which  may  be  of  signifi- 
cance in  the  consideration  of  any  current  application  under  the 
Federal  Kange  Code,  approved  March  16  and  June  22,  1938,  whick 
has  superseded  the  rules  applicable  in  the  instant  appeal. 

The  base  property  of  the  appellant  consists  of  a  well  located  on 
a  homestead  entry  of  640  acres  in  Sec.  26,  T.  3  S.,  E.  6  W.  ^  The 
weight  of  the  evidence  is  that  the  well  was  not  "curbed"  until  the 
year  1937,  that  it  has  not  been  equipped,  and  that  the  only  means 
of  lifting  water  to  the  surface  is  by  a  rope  and  bucket.  The  evidence 
further  supports  the  conclusion  that  the  well  was  developed  subse- 
quent to  the  enactment  of  the  Taylor  Grazing  Act.  It  therefore  is 
within  Group  2  of  the  preference  class  under  the  rules  of  January 
28,  1937.  The  record  shows  that  the  area  in  controversy  is  serviced 
by  other  waters  which  are  within  Group  1.  The  decision  of  the 
examiner  accordingly  was  correct. 

While  it  is  not  essential  to  a  determination  of  the  instant  appeal 
under  the  rules  of  January  28,  1937,  the  record  indicates  that  the 
appellant's  well  does  not  constitute  an  adequate  yearlong  supply  for 
stock-raising  purposes.  This  requirement,  while  not  included  in  the 
rules  of  January  28,  1937,  has  been  incorporated  in  Sec.  2(k)  of  the 
Federal  Range  Code. 

The  examiner's  decision  is  affirmed  and  the  appeal  is  dismissed 
without  prejudice  to  Clements'  right  to  file  an  application  for  1938,^ 
although  it  would  appear  doubtful  that  any  such  application,  based 
on  the  well  involved  in  this  appeal,  should  receive  any  more  favor- 
able consideration  than  did  the  1937  application,  since  Sees.  2(k)^ 
2(1)  and  Sec.  4,  Par.  a  not  only  include  the  requirement  that  Class  1 
water  be  "available,  accessible,  and  adequate,"  as  mentioned  above, 
but  also  require  that  it  has  been  used  prior  to  June  28,  1934. 

Oscar  L.  Chapman, 

Assistant  Secretary. 


CHARLES  M.  CREASY,  Appellant 
A-21099  Decided  August  1,  1938 

7.2  Base  Property  (Water) — Availability 

Where  an  applicant  for  grazing  privileges  has  access  to  the  Federal  range 
from  his  water  by  traversing  a  public  road,  his  land  is  not  "landlocked" 
and  he  is  entitled  to  have  his  water  rated  for  the  carrying  capacity  of  the 
public  lands  within  its  service  area. 
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17.2  Transfer  and  Division — Base  Property  Qualifications 

A  licensee  cannot  assign  his  grazing  privileges  independent  of  the  transfer 
of  a  base  property. 

^   DECISION 

Appeals  have  been  filed  by  Charles  M.  Creasy,  of  Nutt,  New 
Mexico,  and  Kobert  L.  Gray,  of  Deming,  New  Mexico,  from  a  deci- 
sion of  an  examiner  of  the  Division  of  Grazing,  dated  June  23,  1937, 
which  directed  that  a  grazing  license  be  granted  to  Creasy. 

On  April  12, 1937,  Creasy  hied  an  application  for  a  license  to  graze 
95  head  of  cattle  and  5  head  of  horses  from  January  1  to  December 
31,  1937.  On  April  18,  1937,  the  regional  grazier  rejected  his  appli- 
cation 

*  *  *  for  the  reason  that  information  available  to  the  Board  [i.e.,  the  district 
advisory  board]  indicates  that  your  base  ranch  lands  are  landlocked  and  com- 
pletely isolated  from  the  public  range  by  lands  owned  and  controlled  by  others. 
Therefore,  there  is  no  available  and  accessible  public  range  adjacent  to  your 
dependent  and  commensurate  properties  used  therefrom. 

Creasy  appealed,  and  a  local  hearing  was  held  at  Deming,  New 
Mexico,  on  June  18, 1937,  in  which  intervention  was  made  by  Kobert 
L.  Gray,  the  applicant  to  whom  the  regional  grazier  had  allotted 
the  lands  for  which  Creasy  had  applied.  The  examiner  reversed  the 
decision  of  the  regional  grazier  and  directed  that  Creasy  be  granted 
a  grazing  license  to  the  extent  of  an  amount  equivalent  to  the  carry- 
ing capacity  of  the  vacant  public  lands  situated  in  Sees.  8,  17,  20 
and  21,  T.  20  S.,  E.  7  W.,  N.M.P.M.,  lying  north  and  east  of  the 
division  fence  in  the  SW14  Sec.  ^  17,  the  NEi^  Sec.  20  and  the 
SW^  Sec.  21.  The  regional  grazier  thereupon  issued  a  license  to 
Creasy  to  graze  24  head  of  cattle.  Creasy  has  appealed  to  the  De- 
partment, contending  that  this  amount  is  insufficient  for  a  livelihood 
and  that  he  should  receive  an  individual  allotment.  Gray  also  has 
appealed  contending  that  the  factor  upon  which  the  regional  grazier's 
original  action  was  based  precludes  the  issuance  of  any  license  to 
Creasy. 

It  appears  that  the  1938  applications  of  Creasy  and  Gray  resulted 
in  action  in  accordance  with  the  examiner's  decision  in  the  1937 
appeal.  Gray  thereupon  took  a  new  appeal  to  an  examiner  and  the 
case  was  set  for  hearing  on  June  6,  at  Deming,  New  Mexico.  The 
files  indicate  that  neither  Gray  nor  Creasy,  who  had  been  notified  of 
Gray's  appeal,  appeared,  however,  and  include  a  copy  of  the  follow- 
ing, which  appears  to  have  been  transmitted  to  an  examiner  by  the 
regional  grazier: 

I  hereby  assign  and  transfer  to  Robt.  L.  Gray,  all  my  right  to  and  interest 
in  Grazing  License  No.  3-88,  dated  April  27,  1938,  in  New  Mexico  Grazing 
District  No.  Three,  granted  me  for  grazing  livestock  on  vacant  land  situated  in : 

Sees.  8,  17,  20,  and  21,  T.  20  S.,  R.  7  W.,  lying  north  and  east  of  the  division 
fence  found  in  the  SW14  Sec.  17,  NE^^  Sec.  20,  SW14  Sec.  21. 

FURTHER,  I  have  sold  to  Robert  L.  Gray,  the  following  described  land : 

SE14  NW14  Sec.  33,  T.  19  S.,  R.  7  W. 

And  have  transferred  to  Robert  L.  Gray  the  lease  which  I  formerly  held 
on  six  hundred  forty  acres  of  homestead  land  belonging  to  Carl  DeMuth. 

SIGNED  at  Deming,  New  Mexico,  this  thirty-first  day  of  May,  1938. 

(S)  :     Charles  M.  Creasy. 

There  has  been  no  provision  in  any  of  the  grazing  rules  for  an 
assignment  of  a  grazing  license,  except  in  so  far  as  this  might  be 
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the  practical  effect  of  a  transfer  of  a  base  property,  and  even  in  that 
event  a  new  form  of  license  should  be  issued.  See  Sec.  7,  Par.  a  and 
Sec.  8,  Par.  e  of  the  Federal  Range  Code,  approved  March  16  and 
June  22,  1938.  Accordingly,  the  foregoing  instrument  is  nugatory 
to  the  extent  that  it  purports  to  effect  a  personal  assignment  of 
Creasy's  grazing  license.  However,  if  Creasy  has  transferred  all  of 
his  base  property  to  Gray,  who  has  been  the  only  conflicting  appli- 
cant, manifestly  no  controversy  any  longer  exists  and  the  appeal 
might  be  dismissed  either  on  that  ground  or  on  the  ground  that  it 
is  moot,  since  the  period  of  time  covered  by  the  license  granted 
Creasy  expired  May  1,  1938,  and  the  Rules  for  the  Administration 
of  Grazing  Districts,  approved  January  28,  1937,  which  governed 
the  instant  appeals,  have  been  superseded  by  the  Federal  Range 
Code.  In  so  far  as  the  "landlocked"  issue  is  involved,  however,  the 
case  will  be  discussed  briefly,  since  it  may  be  of  some  significance 
in  the  consideration  of  other  applications  under  the  Federal  Range 
Code. 

A  review  of  the  records  discloses  that  Creasy  established  residence 
on  the  SE%NEi4  Sec.  33,  T.  19  S.,  R.  7  W.,  in  either  1930  or  1931, 
that  he  developed  watering  facilities  on  this  40- acre  tract  and  that 
during  the  years  1931  to  1934  he  used  these  watering  facilities  in 
connection  with  stock  operations  on  the  public  lands.  It  is  shown 
also  that  in  1935  he  leased  Sec.  9,  T.  20  S.,  R.  7  W.,  on  which  an 
earthen  tank  is  located.  It  is  clear  from  the  testimony  that  both 
Creasy's  and  Gray's  waters  are  Class  1  waters,  as  defined  in  Sec.  4, 
Par.  a  of  the  Federal  Range  Code.  The  service  area  of  Creasy's 
water  includes  certain  public  lands,  to  which  he  has  access,  however, 
only  by  means  of  a  public  road,  since  certain  State  lands  leased  by 
Gray  lie  between  Creasy's  well  and  these  public  lands.  It  is  argued 
by  Gray  that  since  Creasy's  land  thus  is  "landlocked,"  Creasy  is 
entitled  to  no  grazing  license.  This  argument  is  too  specious  to 
justify  detailed  discussion.  The  public  lands  are  within  the  service 
area  of  Creasy's  Class  1  water  and  their  carrying  capacity  in  any 
event  should  be  included  in  rating  it,  subject  to  such  deductions  as 
may  be  necessary  under  Sec.  4,  Par.  a  of  the  Federal  Range  Code. 
In  this  particular  instance,  moreover,  the  public  road  permits  the 
ready  movement  of  livestock  to  Creasy's  section  of  leased  land,  which 
is  within  his  service  area,  and  the  earthen  tank  on  it  affords  a  means 
of  storing  water  from  the  well,  if  so  desired,  thereby  making  it 
unnecessary  that  such  a  movement  be  made  daily. 

In  so  far  as  the  "landlocked"  issue  is  involved,  therefore,  the  deci- 
sion of  the  examiner  would  be  correct  under  the  Federal  Range  Code 
and  there  was  nothing  in  the  rules  of  January  28,  1937,  which  per- 
mitted a  different  conclusion.  In  view  of  the  expiration  of  the  period 
of  time  covered  by  the  license  and  the  apparent  fact  that  Creasy 
has  transferred  his  base  property  to  Gray,  it  is  unnecessary  to  con- 
sider the  other  issue  raised  by  Creasy  and  the  appeals  accordingly 
are  dismissed. 

Oscar  L.  Chapman, 

Assistant  Secretary, 
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FRANK    L.    WILLIAMS,    FIEST    NATIONAL    BANK,    OF    DOUGLAS, 

AHIZONA,  Appellants 

A-21123  Decided  August  1,  1938 

3.5  Appeal  Procedure — Change  in  Eegulations 

An  appeal  will  be  dismissed  where  the  grazing  season  has  expired  and  the 
regulations  under  which  the  action  was  taken  have  been  superseded. 

DECISION 

Harry  and  Vera  Braidfoot  have  appealed  from  a  decision  of  an 
examiner  of  the  Division  of  Grazing,  dated  June  23,  1937. 

On  October  23,  1936,  Frank  L.  Williams  and  the  First  National 
Bank,  of  Douglas,  Arizona,  filed  an  application  in  New  Mexico 
Grazing  District  No.  3  for  a  license  to  graze  150  head  of  cattle  and 
15  horses  on  public  lands  in  T.  23  S,,  R.  21  W.,  N.M.P.M.  On 
April  16,  1937,  the  regional  grazier  formally  notified  Williams  and 
the  First  National  Bank  of  the  rejection  of  their  application 

for  the  reason  that  "the  available  range  is  insufficient  to  meet  the  requirements 
of  all  in  the  preferred  class,  and  your  dependent  commensurate  property  has 
not  been  used  in  connection  with  the  public  range  for  a  full  grazing  season 
during  the  five  year  period  prior  to  June  28,  1934."  This  places  you  in  group  2 
of  the  preference  class  and  classifies  you  as  a  class  2  applicant. 

Williams  and  the  First  National  Bank  appealed  from  this  deci- 
sion and  a  hearing  was  held  at  Deming,  New  Mexico,  on  June  18, 
in  which  intervention  was  made  by  Harry  and  Vera  Braidfoot,  who 
had  been  granted  a  license  covering  the  public  lands  for  which 
Williams  and  the  First  National  Bank  had  applied.  The  examiner 
modified  the  decision  of  the  regional  grazier  to  the  extent  that  it 
allotted  certain  lands  in  Sees.  7,  8,  17,  20  and  29,  T.  23  S.,  E.  21  W., 
N.M.P.M.  to  Braidfoot,  and  directed  that  the  public  lands  in  these 
sections  lying  west  of  the  Powers  Divide  be  allotted  to  Williams 
and  the  First  National  Bank.  From  this  decision  Harry  and  Vera 
Braidfoot  have  appealed. 

The  period  of  time  covered  by  the  license  issued  to  Williams  and 
the  First  National  Bank  pursuant  to  the  examiner's  decision  ex- 
pired April  30,  1938,  and  the  Rules  for  the  Administration  of 
Grazing  Districts,  approved  January  28,  1937,  which  governed  the 
consideration  of  the  applications  involved  in  this  appeal  have  been 
superseded  by  the  Federal  Range  Code,  approved  March  16  and 
June  22,  1938.  In  these  circumstances  no  useful  purpose  would  be 
served  by  a  detailed  discussion  of  the  merits  of  the  Braidfoot  ap- 
peal. It  is  sufficient  to  say  that  the  testimony  in  the  record  clearly 
supports  the  conclusion  tifiat  the  base  water  of  Williams  and  the 
First  National  Bank,  which  consists  of  a  well  known  as  the  Lyall 
Well,  situated  in  Sec.  9,  T.  13  S.,  R.  32  E.,  G.S.R.M.,  was  used  in 
connection  with  the  public  range  for  a  sufficient  time  during  the 
5-year  period  immediately  preceding  June  28,  1934,  to  place  it 
within  group  1  of  the  preference  class  defined  in  the  Rules  of  Janu- 
ary 28,  1937,  and  also  to  entitle  it  to  classification  as  a  class  1  water 
as  defined  in  Sec.  4,  Par.  a  of  the  Federal  Range  Code.  Since  the 
case  is  now  moot  it  is  unnecessary  to  determine  the  propriety  of 
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the  examiner's  action,  except  in  so  far  as  the  classification  of  Wil- 
liams' well  is  concerned,  and  any  application  for  1938  should  be 
considered  in  the  light  of  the  applicable  provisions  of  the  Federal 
Kange  Code. 

Before  conclusion,  it  may  be  observed  that  the  files  indicate  that 
the  action  taken  by  the  regional  grazier  on  the  applications  of  both 
Williams  and  Braidfoot  for  1938  appear  to  be  the  same  as  that 
taken  in  1937,  and  hence  inconsistent  with  the  examiner's  decision 
on  the  1937  appeal.  According  to  the  testimony  at  the  1937  hear- 
ing, Braidfoot  acquired  control  of  what  is  known  as  the  Jernigan 
Well,  situated  in  Sec.  15,  T.  13  S.,  E.  32  E.,  G.S.K.M.,  shortly 
prior  to  the  hearing.  The  character  of  this  well  is  not  clearly  shown 
in  the  record  and  no  claim  appears  to  have  been  based  on  it.  The 
acquisition  of  its  control  by  Braidfoot  may  explain  the  action  of 
the  regional  grazier  in  1938,  assuming  that  it  is  entitled  to  classifi- 
cation as  a  class  1  water  under  Sec.  4,  Par.  a  of  the  Federal  Range 
Code,  and  further  assuming  that  it  competes  with  the  Lyall  Well  of 
Williams  to  such  an  extent  that  the  deductions  from  the  latter  well's 
service  area,  for  which  provision  is  made  in  Sec.  4,  Par.  a^  sub- 
stantially reduces  the  rating  which  may  be  given  to  the  Lyall  Well. 
In  any  event,  it  appears  that  neither  Williams  nor  the  First  Na- 
tional Bank  has  filed  an  appeal  from  the  action  of  the  regional 
grazier  on  their  1938  application,  and  no  determination  of  the  pro- 
priety of  that  action  need  be  made  here. 

The  appeal  is  dismissed. 

Oscar  L.  Chapman, 

Assistant  Secretary. 


WILLIS  R.  LOVELACE,  Appellant 
A-21162  Decided  August  1,  1938 

4.2  Apportionment  of  the  Federal  Range — ^TJse  and  Boundary  Agreements 

The  decision  of  the  Examiner  will  be  affirmed  where  the  evidence  supports 
his  finding  that  a  fence  has  been  recognized  by  the  appellant  and  inter- 
venor's  predecessor  in  interest,  as  dividing  the  public  range  between  them. 

DECISION 

The  Harvey  Sheep  and  Cattle  Company,  of  El  Paso,  Texas,  has 
appealed  from  a  decision  of  an  examiner  of  the  Division  of  Grazing, 
dated  September  7,  1937. 

Willis  R.  Lovelace  had  received  an  individual  allotment  for  the 
year  1936,  which  included  the  lands  here  in  controversy.  On  April 
6,  1937,  the  regional  grazier  formally  notified  Lovelace  that  his 
allotment  for  1937  would  be  modified  by  the  elimination  of  parts 
of  Sees.  20,  21,  25,  26,  27  and  28,  T.  4  S.  R.  9  E.,  N.M.P.M.  From 
this  decision  Lovelace  appealed  to  an  examiner  of  the  Division  of 
Grazing  and  a  hearing  was  held  on  August  17,  1937,  at  Carrizozo, 
New  Mexico.  Intervention  was  made  in  the  appeal  by  the  Harvey 
Sheep  and  Cattle  Company,  to  whom  the  lands  in  question  had  been 
allotted  for  1937.     The  examiner  held  that  the  decision  of  the  re- 
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gional  grazier  was  incorrect  in  so  far  as  the  lands  which  have  been 
described  herein  were  eliminated  from  the  Lovelace  allotment  and 
included  in  that  of  the  Harvey  Sheep  and  Cattle  Company.  The 
Company  has  appealed  from  this  decision. 

The  period  of  time  covered  by  the  licenses  in  question  expired 
April  30,  1938,  and  the  Kules  for  the  Administration  of  Grazing 
District,  approved  January  28,  1937,  which  governed  the  considera- 
tion of  these  applications,  have  been  superseded  by  the  Federal 
Kange  Code,  approved  March  16  and  June  22,  1938.  The  appeal 
accordingly  is  moot  and  might  be  dismissed  on  that  ground  alone, 
were  it  not  for  the  fact  that  the  only  issue  appears  to  be  one  which 
again  may  arise  in  the  consideration  of  any  applications  filed  by 
the  parties  for  1938  under  the  Federal  Eange  Code.  The  case  ac- 
cordingly will  be  discussed  briefly. 

The  only  issue  appears  to  have  been  whether  a  certain  fence 
erected  by  Lovelace  along  the  north  line  of  Sees.  33  and  34,  T.  4  S., 
R.  9  E.  had  been  recognized  by  Lovelace  and  the  Harvey  Sheep  and 
Cattle  Company's  predecessors  in  interest  as  dividing  the  public 
range  between  them.  The  examiner  found  as  a  fact  that  it  had 
been  so  recognized  and  it  is  sufficient  to  say  that  there  is  testimony 
in  the  record  which  supports  this  finding. 

The  decision  of  the  examiner  accordingly  is  affirmed  and  the  ap- 
peal is  dismissed. 

Oscar  L.  Chapman, 

Assistant  Secretary. 


J.  B.  STEELE,  JUDSON  G.  CLARK,  Appellants 
A-21197  Decided  August  i,  1938 

6.1  Base  Property  (Land) — Dependency  by  Use 

The  sale  of  pasture  and  hay  from  a  ranch  to  livestock  operators  who  graze 
upon  the  public  domain  is  not  such  a  use  of  the  property  as  would  qualify 
it  as  dependent  by  use. 

DECISION 

This  is  an  appeal  by  J.  B.  Steele  and  Judson  G.  Clark,  of  Jerome, 
Idaho,  from  a  decision  of  an  examiner  of  the  Division  of  Grazing 
dated  August  27,  1937,  sustaining  the  action  of  the  regional  grazier. 

On  October  8,  1936,  Steele  and  Clark  filed  an  application  for  a 
license  to  graze  65  head  of  cattle  in  Idaho  Grazing  District  No.  2 
from  April  20  to  October  1,  in  common  with  other  users.  On  July 
21,  1937,  the  regional  grazier  issued  a  license  to  them  for  85  head  of 
cattle  from  April  20  to  October  1,  1937,  having  found  their  base 
property  to  be  within  Group  2  of  the  preference  class  defined  in 
the  Rules  for  the  Administration  of  Grazing  Districts  approved 
January  28,  1937.  From  this  action  Steele  and  Clark  appealed  and 
a  local  hearing  was  held  at  Twin  Falls,  Idaho,  on  August  24,  1937. 
The  issue  before  the  examiner  was  whether  the  NEi/4  Sec.  5,  T.  9 
S.,  R.  16  E.,  B.M.,  the  property  offered  by  Steele  and  Clark,  had 
been  used  in  a  livestock  operation  in  such  a  manner  and  for  such  a 
period  of  time  as  to  place  it  within  Group  1  of  the  preference  class 
defined  in  the  rules  cited: 
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Those  who  have  dependent  commensurate  property  which  has  been  used  in 
connection  with  the  public  range  for  a  full  grazing  season  during  the  5-year 
period  immediately  preceding  the  passage  of  the  act  or  its  amendment  (under 
whichever  the  district  was  created). 

If  not,  the  decision  of  the  regional  grazier  placing  the  property  in 
Group  2  of  the  preference  class  was  correct.  Idaho  Grazing  District 
No.  2  was  created  under  the  amendment  to  the  Taylor  Grazing  Act, 
dated  June  26,  1936  (49  Stat.  1976),  and  the  last  clause  of  the  rule 
quoted  above  would  establish  the  priority  period  as  the  five  years 
immediately  preceding  June  26,  1936. 

A  careful  review  of  the  record,  the  testimony  of  the  appellant, 
and  the  dependent  property  report  prepared  by  Eange  Examiner 
Boyle,  shows  that  the  quarter  section  owned  by  the  appellants  was 
used  during  the  6-year  period  for  the  production  of  alfalfa  hay  and 
alfalfa  seed  crops.  The  principal  use  of  the  land  has  been  the  pro- 
duction of  commercial  alfalfa  seed  crops,  and  in  addition  appel- 
lants have  sold  and  disposed  of  the  chaff  or  residue  to  various  stock 
operators,  also  selling  pasture  and  some  hay  to  both  cattle  and  sheep 
operators.  The  chaff,  residue,  or  hay  was  fed  to  livestock  by  these 
purchasers  on  or  in  the  near  vicinity  of  the  quarter  section  owned 
by  appellants.  The  rules  in  force  at  the  time  action  was  taken  on 
the  application  contained  a  provision  that  property  should  consist 
of  "land  and  its  products  or  stock  water  owned  or  controlled  and 
used  according  to  local  custom  in  livestock  operations."  Even  un- 
der this  definition  referring  to  products,  however,  the  use  made  by 
Steele  and  Clark  could  not  be  considered  such  a  use  of  base  prop- 
erty in  connection  with  Federal  range  as  would  place  the  property 
within  Group  1  of  the  preference  class.  The  clear  intent  of  the 
requirement  that  property  has  been  used  "in  connection  with  the 
public  range  for  a  full  grazing  season"  in  order  to  qualify  in  Group 
1  of  the  preference  class  is  that  the  base  property  shall  have  been 
used  by  the  person  in  control  of  it  for  a  livestock  operation  during 
one  portion  of  the  year  and  that  the  public  range  shall  have  been 
used  for  another  portion  of  the  year,  the  two  phases  completing  a 
regularized  operation.  In  this  instance,  however,  there  is  no  evi- 
dence that  the  appellants  or  their  predecessors  in  interest  ever  used 
the  base  property  in  a  livestock  operation  in  connection  with  the 
range  or  that  the  purchasers  of  the  products  ever  acquired  such 
control  of  any  part  of  the  property  as  to  entitle  them  to  its  use 
other  than  as  a  feeding  ground  for  the  products  purchased.  In 
these  circumstances  the  property  offered  by  the  appellants  clearly 
was  not  within  Group  1  of  the  preference  class  defined  in  the  rules 
of  January  28,  1937. 

In  any  event,  since  the  period  of  time  involved  has  now  expired, 
the  appeal  is  moot  and  might  be  dismissed  on  that  ground  alone. 
Since  it  appears,  however,  that  a  consideration  of  the  same  issue 
may  be  of  some  significance  in  any  current  application  under  the 
Federal  Range  Code,  approved  March  16,  1938,  and  June  22,  1938, 
the  case  has  been  discussed  briefly.  In  so  far  as  the  Federal  Range 
Code  is  concerned,  it  is  sufficient  to  refer  to  Sec.  2,  Par.  <7,  which  is 
the  corresponding  provision : 

LancZ  dependent  hy  use  means  forage  land  which  was  used  in  livestock  oper- 
ations in  connection  with  the  same  part  of  the  public  domain,  which  part  is 
now  Federal  range,  for  any  three  years  or  for  any  two  consecutive  years  in 
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the  5-year  period  immediately  preceding  June  28,  1934,  and  which  is  offered 
as  base  property  in  an  application  for  a  grazing  license  or  a  permit  filed 
before  June  28,  1938.  Land  will  be  considered  dependent  by  use  only  to  the 
extent  of  that  part  of  it  necessary  to  maintain  the  average  number  of  live- 
stock grazed  on  the  public  domain  in  connection  with  it  for  any  three  years 
or  for  any  two  consecutive  years,  whichever  is  the  more  favorable  to  the 
applicant,  during  the  5-year  period  immediately  preceding  June  28,  1934. 

The  examiner's  decision  is  affirmed  and  the  appeal  is  dismissed 
without  prejudice  to  the  appelants'  right  to  file  an  application  for 
1938,  although  it  appears  doubtful  that  any  such  application  based 
upon  the  properties  involved  in  this  appeal  should  receive  any  more 
favorable  consideration  than  did  the  1937  application. 

Oscar  L.  Chapman, 

Assistant  Secretary. 


EOMAN  C.  NUNEZ,  SERAPIO  NUNEZ,  Appellants 
A-21199  Decided  August  1,  1938  56  I.D.  363 

4.4  Apportionment  of  the  Federal  Range — Lands  Additionally  Available 

Where  Federal  range  becomes  additionally  available  through  cancellation 
after  the  priority  period  of  a  stock  driveway  lying  within  the  service  area 
of  a  Class  1  water,  that  water  would  be  considered  as  Class  2  with  respect 
to  available  forage  in  excess  of  that  necessary  to  satisfy  Class  1  demand 
and  other  Class  2  waters  would  compete  equally  in  their  joint  service 
areas. 

6.3  Base  Property  (Generally) — Qualification,  Area  of  Public  Domain  Use 

No  priority  is  acquired  through  use  during  the  priority  years  of  public  land 
included  in  a  stock  driveway  since  such  use  is  not  "proper"  within  the 
meaning  of  the  Federal  Range  Code. 

DECISION 

Roman  C.  and  Serapio  Nunez  have  appealed  from  tlie  decision  of 
an  examiner  of  the  Division  of  Grazing,  dated  October  7,  1937  sus- 
taining the  decision  of  the  regional  grazier  in  denying  their  appli- 
cation for  a  grazing  license  in  New  Mexico  Grazing  District  No.  6 
for  the  year  1937. 

On  May  19,  1937,  the  regional  grazier  formally  notified  the  ap- 
plicants that  the  district  advisory  board  had  recommended  the  re- 
jection of  their  application 

*  *  *  for  the  reason  that  "the  available  range  is  insufficient  to  meet  the 
requirements  of  all  the  preferred  class,  and  your  dependent  commensurate 
property  has  not  been  used  in  connection  with  the  public  range  for  a  'full  graz- 
ing season'  during  the  five  year  period  prior  to  June  28,  1934."  This  places 
you  in  group  2  of  the  preference  class  and  classifies  you  as  a  Class  2  applicant. 

The  applicants  filed  a  protest  and  the  record  includes  an  undated 
copy  of  what  purports  to  be  a  notice  by  the  regional  grazier  to  the 
effect  that  the  board  had  recommended  on  June  5  ^'that  their  origi- 
nal action  be  sustained"  and  advising  the  applicants  ''that  your 
application  to  be  suspended  pending  report  from  Range  Survey  as 
to  the  location  of  your  waters."  The  Nunezes  filed  what  is  desig- 
nated as  a  "motion  for  Eeview"  and  on  August  24,  1937,  a  hearing 
was  held  at  Roswell,  New  Mexico,  before  an  examiner  of  the  Divi- 
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sion  of  Grazing.  Intervention  was  made  in  the  appeal  by  the  Bloom 
Land  and  Cattle  Company,  to  whom  the  lands  for  which  the  Nunezes 
had  applied  had  been  allotted. 

The  period  of  time  involved  in  the  Nunez  application  expired 
April  30,  1938,  and  the  Kules  for  the  Administration  of  Grazing 
Districts,  approved  January  28,  1937,  which  governed  the  consid- 
eration of  the  application,  have  been  superseded  by  the  Federal 
Range  Code,  approved  March  16  and  June  22,  1938.  The  appeal 
accordingly  is  moot  and  might  be  dismissed  on  that  ground.  Since 
it  appears  that  one  of  the  issues  may  be  of  some  significance  in  the 
consideration  of  any  current  application  under  the  Federal  Range 
Code,  however,  it  will  be  discussed  briefly. 

The  base  properties  of  the  appellants  consists  of  a  well  situated 
in  the  SE14  Sec.  20,  T.  11  S.,  R.  20  E.,  N.M.P.M.,  and  a  surface 
tank  situated  in  the  NWi/4  Sec.  28.  The  record  indicates  that  these 
properties  were  used  in  livestock  operations  in  connection  with  the 
public  range  from  about  April  20,  1935,  which  was  subequent  to 
the  enactment  of  the  Taylor  Grazing  Act  (act  of  June  28,  1934 
[48  Stat.  1269]).  These  waters  accordingly  were  within  group  2 
of  the  preference  class  defined  in  the  rules  of  January  28,  1937,  and 
are  now  Class  2  waters  under  Sec.  4,  Par.  a  of  the  Federal  Range 
Code.  The  intervener  has  a  well  known  as  the  Border  Well,  situ- 
ated in  Sec.  1,  T.  11  S.,  R.  20  E.  It  is  conceded  that  this  well  was 
in  use  long  prior  to  the  enactment  of  the  Taylor  Act  and  it  hence 
was  within  group  1  of  the  preference  class  defined  in  the  rules  of 
January  28,  1937,  and  is  now  a  Class  I  water  under  the  Federal 
Range  Code.  The  service  areas  of  the  appellants'  and  the  inter- 
vener's waters  overlap  and  in  the  absence  of  any  other  qualifying 
factor  that  the  intervener  would  be  entitled  to  a  license  equivalent 
to  the  carrying  capacity  of  the  entire  service  area  of  the  Border 
Well,  subject  only  to  the  deductions  for  which  provision  is  made 
in  Sec.  4,  Par.  a  of  the  Federal  Range  Code.  This  appears  to  have 
been  the  basis  upon  which  the  examiner  proceeded  in  his  decision. 

An  additional  factor  has  thus  far  been  ignored,  however.  The 
Division  of  Grazing's  Exhibit  A,  which  is  a  map  of  the  area  in- 
volved, shows  that  an  area  comprising  approximately  four  sections 
in  the  overlapping  service  areas  was  once  included  in  a  stock  drive- 
way under  section  10  of  the  act  of  December  29,  1916  (39  Stat.  862). 
These  sections  were  in  a  stock  driveway  during  the  entire  5 -year 
period  immediately  preceding  the  enactment  of  the  Taylor  Act  but 
the  driveway  withdrawal  was  revoked  on  November  18,  1936.  The 
issue  presented,  therefore,  is  whether,  as  to  the  carrying  capacity 
of  these  lands ^  the  Class  2  water  of  the  appellants  can  compete  with 
the  Class  1  water  of  the  intervener  under  Sec.  2(n)  of  the  Federal 
Range  Code,  which  provides : 

Competing  water  means  water  which  is  available,  accessible,  and  adequate 
to  service  some  part  of  the  Federal  range  serviced  by  other  water  of  the  same 
class.  In  determining  whether  prior  waters  are  competing,  each  shall  be  con- 
sidered only  to  the  extent  that  it  is  prior  water. 

While  the  use  of  the  words  "other  water  of  the  same  class"  would 
at  first  seem  to  negative  the  possibility  of  such  competition,  an  ex- 
amination of  other  provisions  of  the  Federal  Range  Code  makes  it 
clear  that  the  Border  Well  and  the  appellants'  water  must  be  re- 
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garded  as  competing  waters  to  a  certain  extent.  The  appellants' 
water  admittedly  is  not  "prior  water"  within  Sec.  2(1)  of  the  Fed- 
eral Range  Code,  which  provides: 

Prior  loater  is  water  which  was  used  to  service  certain  range  for  a  given 
number  of  livestock  during  the  5-year  period  immediately  preceding  June  28, 
1934,  It  will  be  considered  prior  water  only  to  the  extent  of  the  greatest 
number  of  livestock  that  was  properly  grazed  from  it  during  said  period. 

While  the  intervener's  well  was  used  to  service  the  area  involved 
during  the  5-year  period,  the  limitation  in  the  latter  sentence  in 
Sec.  2(1)  necessitates  ignoring  the  carrying  capacity  of  the  lands 
which  were  in  the  stock  driveway  during  that  period  in  determining 
the  extent  of  the  priority  of  the  well,  since  no  livestock  could  be 
"properly"  grazed  on  the  driveway  except  in  a  driveway  movement 
made  in  accordance  with  the  provisions  of  section  10  of  the  act  of 
December  29,  1916,  swpra^  and  the  limitation  clearly  contemplates  a 
regular  grazing  operation  free  from  any  legal  restraint.  That  is  to 
say,  if  it  be  assumed,  for  the  purpose  of  discussion,  that  500  head 
of  livestock  was  the  greatest  number  grazed  from  the  Border  Well 
during  the  5-year  period  and  if  the  carrying  capacity  of  the  lands 
in  the  stock  driveway  be  assumed  to  be  100,  manifestly  100  head 
should  be  charged  to  the  driveway  and  only  400  head  should  be 
regarded  as  having  been  "properly"  (i.e.,  legally)  grazed  from  the 
well.  The  well  consequently  would  be  a  prior  water  only  to  the 
extent  of  400  head  and  if  its  service  value,  which  is  defined  in  Sec. 
2(m)  as  the  "number  of  livestock  that  can  [now]  be  grazed  prop- 
erly from  such  water,"  be  greater  than  400,  the  well  should  be 
regarded  as  a  Class  2  water  to  the  extent  of  such  excess.  It  may 
be  stated  parenthetically  that  there  might  be  other  factors  which 
would  contribute  to  improper  grazing  and  which  would  necessitate 
an  additional  deduction.  In  the  absence  of  evidence  in  the  record 
on  this  point,  however,  attention  is  being  given  in  this  discussion 
only  to  such  part  of  the  intervener's  grazing  as  may  not  have  been 
"proper"  because  it  was  illegal. 

Applying  the  foregoing  analysis  to  the  instant  case,  the  inter- 
vener's Border  Well  is  a  Class  2  water  to  the  extent  of  the  excess, 
if  any,  of  the  number  of  livestock  which  can  now  be  properly  grazed 
from  it  over  a  number  computed  by  deducting  the  number  allocable 
to  the  carrying  capacity  of  the  sections  which  were  in  the  driveway 
during  the  5-year  period  from  the  greatest  number  grazed  from  the 
well  during  that  period.  It  accordingly  competes  with  the  appel- 
lants' water  for  the  carrying  capacity  of  such  part  of  the  old  drive- 
way as  is  located  within  the  common  service  area  but  not  for  a 
greater  carrying  capacity  of  the  Federal  range  than  the  excess  just 
described.  Sec.  4,  Par.  a  of  the  Federal  Range  Code  provides  in 
part: 

*  *  *  Water  will  be  rated  for  its  service  value  by  deducting  therefrom  the 
carrying  capacity  of  half  of  the  area  serviced  jointly  by  competing  water  of 
the  same  class,  and  the  carrying  capacity  of  all  private  or  State  land  located 
within  such  service  area  and  not  owned  or  controlled  by  the  applicant,  *  *  * 
[Emphasis  supplied.] 

Under  this  provision,  the  carrying  capacity  of  the  old  driveway 
lands  located  within  the  common  service  area  of  the  appellants'  and 
the  intervener's  waters  should  be  divided  equally  between  them  on 
the  basis  of  their  computing  Class  2  waters. 
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The  foregoing  constitutes  an  amplification  of  the  principle  laid 
down  in  /.  N.^  Wells  (A.  21249),  decided  June  28,  1938.  For  a  dis- 
cussion of  a  similar  issue  regarding  the  use  of  base  property,  see  an 
opinion  of  the  Solicitor  (M.  29741),  approved  April  18,  1938. 

Since  the  Nunez  appeal  is  now  moot,  it  is  unnecessary  to  determine 
whether  the  examiner's  decision  was  correct  under  the  rules  of  Janu- 
ary 28,  1937.  The  appeal  is  dismissed,  but  without  prejudice  to  any 
1938  application  filed  by  the  appellants.  Such  an  application  should 
be  considered  under  the  appropriate  provisions  of  the  Federal  Kange 
Code  and  in  the  light  of  the  foregoing  discussion. 

Oscar  L.  Chapman, 

Assistant  Secretary. 


STUAET  AND  MEEESCHEIDT,  Appellants 
A-21251  Decided  August  i,  1938 

17.1  Transfer  and  Division — Base  Property 

A  grazing  license  is  not  a  personal  right.  When  a  livestock  operator  loses 
control  of  the  property  upon  which  a  license  is  based,  the  grazing  privilege 
transfers  to  the  new  owner  or  lessee. 

DECISION 

Stuart  and  Meerscheidt  have  appealed  from  a  decision  of  the  Act- 
ing Director  of  Grazing,  dated  December  23,  1937. 

The  appeal  involves  the  rights  of  the  appellants  to  grazing  licenses 
for  the  year  1936,  under  the  Rules  for  the  Administration  of  Grazing 
Districts,  approved  March  2,  1936,  and  for  the  year  1937,  under  the 
Rules  of  January  28,  1937.  A  hearing  was  held  on  February  5,  1937, 
at  Las  Cruces,  New  Mexico,  before  the  regional  grazier.  Interven- 
tion was  made  by  L.  F.  Burris,  B.  O.  Burris  and  Harvey  BisselL 
The  appeal  from  the  decision  of  the  regional  grazier  to  the  Director 
of  Grazing,  under  the  procedural  rules  then  in  effect,  was  trans- 
mitted on  June  2,  1937.  The  Acting  Director  rendered  a  decision 
on  December  23,  affirming  the  decision  of  the  regional  grazier,  and 
the  appeal  to  the  Department  was  transmitted  on  February  3,  after 
the  expiration  of  the  grazing  season  involved.  In  any  event,  the 
rules  cited  have  been  superseded  in  the  Federal  Range  Code,  ap- 
proved March  16  and  June  22,  1938.  The  appeal  accordingly  is 
moot  and  may  be  dismissed.  One  feature  of  the  case  merits  brief 
comment,  however. 

It  is  alleged  by  the  appellants  that  at  the  time  they  first  filed  an 
application  for  a  grazing  license  they  had  control  of  certain  lands 
which  are  variously  described  as  being  in  T.  23  S.,  R.  4  W.  and  in 
T.  23  S.,  R.  5  W.,  N.M.P.M.,  by  lease  from  the  State  of  New  Mexico, 
and  that  in  addition  they  had  certain  owned  lands  on  which  water- 
ing facilities  were  situated.  It  is  further  alleged  by  the  appellants 
that  L.  F.  Burris  has  succeeded  in  obtaining  leases  from  the  State 
on  certain  of  the  lands  previously  controlled  by  the  appellants  under 
State  lease  by  the  device  of  applying  for  a  sale  of  the  lands,  thereby 
dispossessing  the  appellants.    It  appears  that  the  Burrises  have  re- 
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ceived  an  allotment  including  certain  of  the  public  lands  for  which 
the  appellants  also  applied. 
The  following  is  quoted  from  the  appellants'  brief : 

The  law  provides  that  prior  occupants  and  owners  of  commensurate  property 
are  to  be  given  a  preference.  The  Grazier  by  his  action  denied  the  applicants 
their  preference  allowed  by  law  and  deprived  them  of  their  property  and  rights. 
m  *****  * 

Applicants  respectfully  show  that  they  are  entitled  to  all  the  public  lands 
applied  for  in  their  first  application,  that  their  rights  were  established  prior 
to  that  date  and  they  cannot  be  deprived  of  them  by  an  erroneous  decision  of 
the  Grazier,  that  their  rights  then  are  their  rights  now,  and  they  pray  that 
the  said  decision  be  reversed  and  that  they  be  restored  to  the  position  they 
held  on  the  range  in  1934-35  and  to  their  priorities. 

The  substance  of  the  foregoing  argument  appears  to  be  that  one  who 
has  acquired  a  preferential  status  by  establishing  himself  in  the 
livestock  business  on  given  base  property  retains  this  status  despite 
a  transfer  of  the  property.  Irrespective  of  the  manner  in  which 
Burris  may  have  obtained  control  of  land  previously  controlled  by 
the  appellants,  this  argument  would  result  in  making  a  grazing 
license  a  purely  personal  thing.  To  say  that  every  person  who  at 
one  time  was  sufficiently  established  to  come  within  the  preference 
provisions  of  the  current  grazing  rules  should  continue  to  be  recog- 
nized, notwithstanding  the  fact  that  he  might  no  longer  have  any 
property  whatever,  and  at  the  same  time  to  deny  any  preference 
right  to  the  present  holder  of  the  same  property,  manifestly  would 
create  a  chaotic  condition.  Neither  the  Federal  Kange  Code  nor 
any  of  the  other  grazing  rules  which  previously  have  been  in  effect 
ever  has  recognized  a  right  based  on  land  no  longer  controlled  by  the 
applicant. 

Any  current  application  for  the  year  1938  should  be  considered 
under  the  appropriate  provisions  of  the  Federal  Kange  Code.  Any 
license  issued  should  be  based  on  the  properties  controlled  by  the 
applicants  at  the  time  of  the  consideration  of  their  application,  and 
on  no  others. 

The  appeal  is  dismissed. 

Oscar  L.  Chapman, 

Assistant  Secretary. 


SCORTJP-SOMERVILLE  CATTLE  COMPANY,  Appellant 
A-21280  Decided  August  1,  1938 

3.1  Appeal  Procedure — Right  of  Appeal 

A  report  of  a  committee,  composed  of  four  advisory  board  members,  the 
range  manager  and  a  range  examiner,  formed  to  determine  the  carrying 
capacity  of  an  area,  is  not  a  matter  subject  to  appeal  since  the  appellant 
is  not  prejudiced  by  the  report. 

DECISION 

The  Scorup-Somerville  Cattle  Company  has  appealed  from  a  de- 
cision of  an  examiner  of  the  Division  of  Grazing,  dated  December  6, 
1937. 
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On  January  20,  1937,  the  Company  filed  an  application  in  Utah 
Grazing  District  No.  6  for  a  license  to  graze  6000  head  of  cattle  and 
100  head  of  horses  on  public  lands  in  Allotment  No.  7  in  that  Dis- 
trict, from  October  15,  1937,  to  May  1,  1938.  On  March  22,  1937, 
the  regional  grazier  formally  notified  the  Company  that  a  license 
would  be  issued  in  this  form,  and  pursuant  thereto  it  was  granted  a 
license  to  graze  in  Allotment  No.  7  in  common,  for  a  portion  of  the 
year,  with  Adams  Brothers  and  A.  J.  Redd. 

Following  the  issuance  of  the  license  to  the  Company  a  Committee, 
composed  of  four  members  of  the  District  Advisory  Board,  the  Dis- 
trict Grazier  and  a  Range  Examiner,  made  an  examination  of  the 
area  involved  for  the  purpose  of  determining  its  carrying  capacity. 
The  Company  apparently  feeling  that  the  report  made  bv  the  Com- 
mittee pursuant  to  its  examination  might  prove  prejudicial  to  its 
interests,  took  an  appeal  to  an  examiner  of  the  Division  of  Grazing, 
who  held  a  hearing  on  November  30,  1937,  at  Moab,  Utah.  Adams 
Brothers  and  Redd  intervened  at  the  hearing.  As  a  result  of  this 
hearing  the  examiner  rendered  a  decision  on  December  6,  modifying 
the  decision  of  the  regional  grazier  in  certain  respects  and  directing 
that  the  licenses  of  Adams  Brothers  and  Redd  be  augmented  in  this 
particular  allotment. 

The  period  of  time  covered  by  the  license  involved  in  this  appeal 
expired  April  30,  1938,  and  the  Rules  for  the  Administration  of 
Grazing  Districts,  approved  January  28,  1937,  have  been  suprseded 
by  the  Federal  Range  Code,  approved  March  16  and  June  22,  1938. 
The  appeal  accordingly  is  moot  and  may  be  dismissed. 

Before  concluding,  however,  it  may  be  observed  that  the  issue 
which  was  presented  in  the  hearing  before  the  examiner  was  not  one 
for  which  a  hearing  has  been  authorized  in  any  of  the  grazing  rules. 
It  does  not  appear  that  the  Company  had  at  that  time  been  preju- 
diced by  the  report  of  the  Committee,  which  was  nothing  more  than 
a  collateral  preliminary  examination  designed  to  aid  in  the  future 
consideration  of  applications  and  computation  of  licenses.  It  accord- 
ingly did  not  directly  affect  the  position  of  the  Company  and  it 
would  not  have  been  necessary  for  the  examiner  to  entertain  an 
appeal.  Since  a  hearing  actually  was  had,  however,  it  would  be 
proper  to  examine  the  merits  of  the  controversy  were  it  not  for  the 
fact  that  the  particular  controversy  is  now  moot. 

In  its  brief  the  Company  contends  that  the  examiner's  decision 
goes  beyond  the  issues  which  properly  were  before  him  in  the  hearing 
and  requests  that  a  rehearing  be  granted  in  the  event  of  an  adverse 
departmental  decision.  Any  current  applications  of  any  of  the 
parties  should  be  considered  under  the  applicable  provisions  of  the 
Federal  Range  Code,  with  particular  reference  to  Sec.  4,  Par.  a 
which  deals  with  the  rating  and  classification  of  base  properties,  and 
Sec.  5,  Par.  a  which  deals  with  the  carrying  capacity  of  the  Federal 
range.  Any  contention  that  action  taken  under  these  rules  has  preju- 
diced any  of  the  parties  may  be  determined  in  an  appeal  filed  in 
due  course  under  the  Federal  Range  Code. 

The  appeal  is  dismissed. 

Oscar  L.  Chapman, 

Assistant  Secretary, 
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R.  B.  HACKLER,  Appellant 
A-21052  Decided  August  i,  1938 

3.5  Appeal  Procedure — Change  in  Regulations 

Where  the  grazing  season  has  expired  and  new  rules  have  been  adopted,  an 
appeal  will  be  dismissed  as  moot. 

DECISION 

K.  B.  Hackler  and  C.  J.  Graham  and  Son,  both  of  Eincon,  New 
Mexico,  have  appealed  from  the  decision  of  an  examiner  of  the 
Division  of  Grazing,  dated  June  12,  1937,  reversing  the  decision  of 
the  regional  grazier  in  denying  the  application  of  Hackler. 

On  April  3,  1937,  the  regional  grazier  notified  Hackler  of  the  rejec- 
tion of  his  application  for  a  license  to  graze  in  New  Mexico  Grazing 
District  No.  4,  on  the  ground  that  his  base  property  had  not  been 
used  "in  connection  with  the  public  range  for  a  full  grazing  season 
during  the  5-year  period  prior  to  June  28,  1934."  Hackler  appealed 
to  an  examiner  of  the  Division  of  Grazing  and  on  June  11,  1937,  a 
hearing  was  held  at  Carrizozo,  New  Mexico,  in  which  intervention 
was  made  by  C.  J.  Graham  and  Son.  The  examiner  reversed  the 
decision  of  the  regional  grazier  and  directed  the  issuance  of  a  license 
to  Hackler  on  certain  described  public  range.  Both  Hackler  and  the 
interveners  have  appealed  to  the  Department. 

The  period  of  time  involved  in  the  application  expired  April  30, 
1938,  and  the  Rules  for  the  Administration  of  Grazing  Districts, 
approved  January  28,  1937,  have  been  suprseded  by  the  Federal 
Range  Code,  approved  March  16  and  June  22,  1938.  The  appeals 
accordingly  are  moot  and  may  be  dismissed.  It  is  sufficient  to  point 
out  that  the  controversy  between  the  parties  appears  to  have  had  its 
origin  in  the  classification  and  rating  to  be  accorded  their  several 
base  properties  which  consist  of  certain  wells  and  tanks.  It  is  un- 
necessary to  determine  the  propriety  of  the  action  taken  and  any 
1938  applications  made  by  the  parties  should  be  considered  under  the 
appropriate  provisions  of  the  Federal  Range  Code,  with  particular 
reference  to  bees.  2(k),  2(n)  and  Sec.  4,  Par.  a^  which  provides  in 
part: 

Water  will  be  rated  for  its  service  value  by  deducting  therefrom  the  carry- 
ing capacity  of  half  of  the  area  serviced  jointly  by  competing  water  of  the 
same  class,  and  the  carrying  capacity  of  all  private  or  State  land  located 
within  such  service  area  and  not  owned  or  controlled  by  the  applicant.  [Em- 
phasis supplied.] 

The  appeals  are  dismissed. 

Oscar  L.  Chapman, 

Assistant  Secretary, 


SAMUEL  H.  BOYD,  BOYD  LUSK,  S.  B.  LTJSK,  Appellants 
A-21085  Decided  August  i,  1938 

5.4  Base  Property  (Generally) — Qualification,  Extent  of  Public  Domain  Use 

The  use  of  base  water  for  a  full  season  is  not  necessary  to  place  it  in  the 
first  preference  class. 
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DECISION 

Samuel  H.  Boyd,  Boyd  Lusk,  and  S.  B.  Lusk,  of  Hatch,  New 
Mexico,  and  Thomas  D.  and  Dorothy  K.  Hall,  of  Albuquerque,  New 
Mexico,  have  appealed  from  the  decision  of  an  examiner  of  the  Divi- 
sion of  Grazing,  dated  June  23,  1937,  reversing  the  decision  of  the 
regional  grazier. 

On  June  5,  1936,  Samuel  H.  Boyd  and  the  Lusks  filed  a  joint  ap- 
plication for  a  license  to  graze  100  head  of  cattle  and  50  horses  on 
certain  described  public  range  in  New  Mexico  Grazing  District  No.  3. 
The  record  includes  a  copy  of  an  undated  notice  by  the  regional 
grazier,  rejecting  their  application  for  the  reason  that  "your  de- 
pendent commensurate  property  has  not  been  used  in  connection 
with  the  public  range  for  a  full  grazing  season  during  the  five  year 
period  prior  to  June  28th,  1934."  The  applicants  appealed  to  an 
examiner  of  the  Division  of  Grazing  and  on  June  17,  1937,  a  hearing 
was  held  at  Deming,  New  Mexico,  in  which  intervention  was  made 
by  Thomas  D.  and  Dorothy  K.  Hall,  to  whom  the  public  range  in 
controversy  has  been  allotted.  The  examiner  reversed  the  decision 
of  the  regional  grazier  and  directed  that  Boyd  and  the  Lusks  be 
issued  a  grazing  license  to  the  extent  of  one-half  of  the  carrying 
capacity  of  Sec.  1,  E1/2  Sec.  11  and  Sec.  12,  T.  21  S.,  K.  6  W.,  and 
Sec.  6,  T.  21  S,  R.  5  W.,  N.M.P.M.  From  this  decision  all  of  the 
parties  have  appealed. 

The  period  of  time  involved  in  the  application  expired  April  30, 
1938,  and  the  Rules  for  the  Administration  of  Grazing  Districts,  ap- 
proved January  28,  1937,  have  been  superseded  by  the  Federal  Range 
Code,  approved  March  16  and  June  22,  1938.  The  appeal  accord- 
ingly is  moot  and  may  be  dismissed.  Brief  mention  should  be  made, 
however,  of  one  of  the  issues  involved  in  the  hearing,  since  it  again 
may  be  presented  for  determination  in  any  1938  application  made 
under  the  Federal  Range  Code. 

It  appears  that  the  controversy  between  the  parties  had  its  origin 
in  the  classification  to  be  accorded  their  base  properties,  which  con- 
sisted of  certain  waters.  The  base  water  of  Boyd  and  the  Lusks 
consists  of  a  well  situated  in  Sec.  31,  T.  20  S.,  R.  5  W.  It  was  stipu- 
lated that  this  well  was  drilled  in  April  1934,  and  that  it  was  first 
used  in  connection  with  the  public  range  during  that  month.  The 
holding  of  the  examiner  to  the  effect  that  it  was  within  group  2  of 
the  preference  class  defined  in  the  Rules  of  January  28,  1937,  accord- 
ingly was  correct.  It  may  be  observed,  however,  that  since  the  use 
of  base  water  for  a  full  grazing  season  no  longer  is  necessary  in 
order  to  place  it  in  the  first  preference  class,  this  well  would  now 
appear  to  be  entitled  to  classification  as  a  class  1  water  under  Sec.  4, 
Par.  a  of  the  Federal  Range  Code. 

Any  1938  applications  should  be  considered  under  the  appropriate 
provisions  of  the  Federal  Range  Code. 

The  appeal  is  dismissed. 

Oscar  L.  Chapman, 

Assistant  Secretary^ 
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W.  H.  BRITTAIN,  Appellant 
A-21088  Decided  August  4,  1938 

4.4  Apportionment  of  the  Federal  Eangc — Lands  Additionally  Available 

Lands  additionally  available  by  reason  of  a  cancellation  of  a  stock  driveway 
should  be  distributed  between  competing  Class  2  waters. 

5.3  Base  Property  (Generally) — Qualification,  Area  of  Public  Domain  Use 

In  computing  the  extent  to  which  a  water  is  "prior  water,"  the  carrying 
capacity  of  a  section  of  range  included  in  a  stock  driveway  until  Octo- 
ber 7,  1936,  should  be  deducted,  since  no  livestock  could  be  "properly" 
grazed  on  the  driveway  as  part  of  a  regular  grazing  operation. 

DECISION 

W.  H.  Brittain  and  the  representative  of  the  estate  of  William  P. 
Birchfield,  Jr.  have  appealed  from  the  decision  of  an  examiner  of  the 
Division  of  Grazing,  dated  June  18,  1937,  reversing  the  decision  of 
the  regional  grazier. 

On  April  16,  1937,  the  regional  grazier  rejected  Brittain's  applica- 
tion for  a  license  to  graze  in  New  Mexico  Grazing  District  No.  3  on 
the  ground  that  his  base  property  was  in  group  2  of  the  preference 
class  defined  in  the  Rules  for  the  Administration  of  Grazing  Dis- 
tricts, approved  January  28,  1937,  not  having  been  used  in  connection 
with  the  public  range  for  a  full  grazing  season  during  the  5-year 
period  immediately  preceding  June  28,  1934.  From  this  decision 
Brittain  appealed  to  an  examiner  of  the  Division  of  Grazing  and  on 
June  16, 1937,  a  hearing  was  held  at  Deming,  New  Mexico,  in  which 
intervention  was  made  by  the  representative  of  the  estate  of  Wil- 
liam P.  Birchfield,  Jr.,  to  whom  the  lands  in  controversy  had  been 
allotted.  The  examiner  reversed  the  decision  of  the  regional  grazier 
and  directed  that  Brittain  be  granted  an  allotment  including  the  EI/2 
Sec.  6,  T.  31  S.,  R.  19  AV.,  N.M.P.M.  From  this  decision  both  Brit- 
tain and  the  intervener  have  appealed  to  the  Department. 

The  period  of  time  involved  in  the  application  for  license  expired 
April  30,  1938,  and  the  Rules  for  the  Administration  of  Grazing 
Districts,  approved  January  28,  1937,  which  governed  the  considera- 
tion of  Brittain's  application,  have  been  superseded  by  the  Federal 
Range  Code,  approved  March  16  and  June  22,  1938.  The  appeals  ac- 
cordingly are  moot  and  might  be  dismissed.  Since  it  appears,  how- 
ever, that  the  issue  involved  in  the  hearing  is  one  which  again  may 
arise  in  the  consideration  of  any  1938  applications  filed  by  the  parties 
under  the  Federal  Range  Code,  it  will  be  discussed  briefly. 

From  the  record  it  appears  that  the  base  property  of  Brittain  con- 
sists of  a  well  situated  in  Sec.  8  or  9,  T.  31  S.,  R.  19  W.,  N.M.P.M. 
This  well  was  developed  in  1935,  after  the  enactment  of  the  Taylor 
Grazing  Act  (act  of  June  28,  1934  [48  Stat.  1269]).  It  accordingly 
was  within  group  2  of  the  preference  class  defined  in  the  Rules  of 
January  28,  1937,  and  is  now  a  class  2  water  under  Sec.  4,  Par.  a  of 
the  Federal  Range  Code.  The  particular  base  property  of  the  inter- 
vener which  is  involved  in  this  case  consists  of  a  well  situated  in 
Sec.  11,  T.  31  S.,  R.  20  W.,  N.M.P.M.  It  is  undisputed  that  this 
well  was  used  in  connection  with  the  public  range  long  prior  to  the 
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enactment  of  the  Taylor  Act,  and  that  it  hence  was  within  group  1 
of  the  preference  class  defined  in  the  Rules  of  January  28,  1937, 
and  is  now  a  class  1  water  under  the  Federal  Range  Code.  The 
service  areas  of  the  wells  controlled  by  Brittain  and  the  intervener 
overlap  and  Sec.  6,  T.  31  S.,  R.  19  W.,  which  is  the  only  public  range 
in  controversy,  lies  within  this  common  service  area.  In  the  absence 
of  any  other  qualifying  factor,  the  intervener  would  be  entitled  to  a 
license  to  the  extent  of  the  carrying  capacity  of  the  entire  service 
area  of  his  well,  subject  only  to  the  deductions  for  which  provision 
is  made  in  Sec.  4,  Par.  a  of  the  Federal  Range  Code.  This  appears 
to  have  been  the  basis  upon  which  the  regional  grazier  proceeded  in 
his  decision. 

An  additional  factor  thus  far  has  been  ignored,  however.  The 
section  of  public  range  in  controversy  was  included  in  a  stock  drive- 
way under  Sec.  10  of  the  act  of  December  29,  1916  (39  Stat.  862), 
from  September  13,  1918,  until  October  7,  1936.  Since  no  livestock 
could  be  "properly"  grazed  on  the  driveway  as  a  part  of  a  regular 
grazing  operation,  it  follows  that  in  computing  the  extent  to  which 
the  intervener's  well  is  "prior  water,"  the  carrying  capacity  of  Sec.  6 
must  be  deducted  under  Sec.  2(1)  of  the  Federal  Range  Code  from 
the  greatest  number  of  livestock  otherwise  properly  grazed  from  the 
well  during  the  5 -year  period.  The  intervener  contends  in  his  brief 
that  the  use  of  the  driveway  section  during  the  5-year  period  cannot 
be  regarded  as  an  illegal  use.  The  following  is  quoted  from  the 
brief : 

The  withdrawal  for  stock  driveways  is  not  a  withdrawal  of  the  public  domain 
from  use  for  grazing  purposes  but  is  only  such  a  withdrawal  as  prohibits  the 
land  withdrawn  from  being  subject  to  homestead  or  other  entry  under  the 
laws  of  the  United  States.  For  a  use  of  a  public  domain  for  grazing  purposes 
to  be  illegal  or  unlawful  such  use  must  violate  some  law  or  statute  of  the 
United  States  or  some  rule  or  regulation  promulgating  pursuant  thereto. 

This  argument  is  sufficiently  answered  by  its  own  language.  It  is 
sufficient  to  point  out  that  Sec.  10  of  the  Stock-raising  Homestead 
Act  provides, 

*  *  *  That  all  stock  so  transported  over  such  driveways  shall  be  moved  an 
average  of  not  less  than  three  miles  per  day  for  sheep  and  goats  and  an  aver- 
age of  not  less  than  six  miles  per  day  for  cattle  and  horses. 

and  any  other  grazing  use  obviously  would  not  be  a  "proper"  use 
within  the  meaning  of  Sec.  2(1)  of  the  Federal  Range  Code. 

The  intervener's  well  accordingly  is  a  class  2  water  to  the  extent 
of  the  excess,  if  any,  of  its  present  service  value  (the  number  of  live- 
stock which  can  be  properly  grazed  from  it)  over  a  number  computed 
by  deducting  the  number  allocable  to  the  carrying  capacity  of  Sec.  6 
from  the  greatest  number  grazed  from  the  well  during  the  5 -year 
period.  It  accordingly  competes  with  Brittain's  well,  under  Sec. 
2(n)  of  the  Federal  Range  Code,  for  the  carrying  capacity  of  Sec.  6 
but  not  to  a  greater  extent  than  the  excess  just  described.  Under 
Sec.  4,  Par.  a  of  the  Federal  Range  Code  the  carrying  capacity 
of  Sec.  6  should  be  divided  equally  between  Brittain  and  the  inter- 
vener on  the  basis  of  their  competing  class  2  waters.  The  same  situa- 
tion was  involved  in  the  appeal  of  Roman  O,  Nunez^  56  I.D.  363, 
(A.  21199) ,  the  decision  in  which,  rendered  August  1,  1938,  contains 
a  complete  discussion  of  the  principles  applicable.    The  decision  of 
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the  examiner  in  directing  that  Brittain  be  granted  an  allotment  in- 
cluding the  Ey2  Sec.  6  therefore  would  be  correct  under  the  Federal 
Range  Code,  and  the  Rules  of  January  28,  1937,  under  which  his 
decision  was  rendered,  contained  no  provision  justifying  a  different 
conclusion. 

Any  applications  for  grazing  licenses  filed  by  the  parties  for  the 
year  1938  should  be  considered  under  the  appropriate  provisions  of 
the  Federal  Range  Code  and  in  the  light  of  the  foregoing  discussion. 

The  decision  of  the  examiner  is  affirmed  and  the  appeals  are 
dismissed. 

Oscar  L.  Chapman, 

Assistant  Secretary. 


MERIOT  J.  CATHEY,  LESTER  H.  CATHEY,  Appellants 
A-21155  Decided  August  k-,  1938 

1.3  Greneral — Advisory  Boards 

The  functions  of  an  advisory  board  do  not  include  that  of  making  rules,  but 
are  limited  to  making  recommendations  on  enumerated  matters. 

16  Special  Rules 

An  adjudication  under  a  standard  not  provided  by  the  Federal  Range  Code 
should  be  accomplished  through  the  medium  of  a  special  rule  for  the 
district. 

DECISION 

Meriot  J.  Cathey  and  Lester  H.  Cathey,  of  Florida,  New  Mexico, 
and  H.  H.  Tooley,  of  El  Paso,  Texas,  have  appealed  from  a  decision 
of  an  examiner  of  the  Division  of  Grazing,  dated  September  2,  1937, 
modifying  the  decision  of  the  regional  grazier. 

On  July  18,  1936,  the  Catheys  filed  an  application  for  a  grazing 
license  covering  certain  described  public  lands  in  New  Mexico  Graz- 
ing District  No.  3.  The  District  Advisory  Board  recommended  that 
their  application  be  denied  and  the  applicants  appealed  to  an  exami- 
ner of  the  Division  of  Grazing.  On  June  17,  1937,  a  hearing  was 
held  at  Deming,  New  Mexico,  in  which  intervention  was  made  by 
H.  H.  Tooley,  to  whom  the  public  lands  in  controversy  had  been 
allotted.  On  September  2,  1937,  the  examiner  rendered  a  decision 
modifying  that  of  the  regional  grazier  in  certain  respects.  From  this 
decision  all  of  the  parties  have  appealed. 

The  period  of  time  covered  by  the  Catheys'  application  expired 
April  30,  1938,  and  the  Rules  for  the  Administration  of  Grazing 
Districts,  approved  January  28,  1937,  which  governed  in  the  con- 
sideration of  their  application,  have  been  superseded  by  the  Federal 
Range  Code,  approved  March  16  and  June  22,  1938.  The  appeals 
accordingly  are  moot  and  may  be  dismissed.  The  issue  involved  in 
the  hearing  merits  brief  comment,  however. 

The  Rules  of  January  28,  1937,  define  group  1  of  the  preference 
class  of  applicants  for  grazing  licenses  as 

Those  who  have  dependent  commensurate  property  which  has  been  used  in 
connection  with  the  public  range  for  a  full  grazing  season  during  the  5-year 
period  immediately  preceding  the  passage  of  the  act  or  its  amendment  (under 
whichever  the  district  was  created). 
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From  the  record  it  appears  that  the  intervener's  base  property  con- 
sists of  a  well  known  as  the  Flying  Y,  situated  in  Sec.  11,  T.  20  S., 
R.  8  W.,  N.M.P.M.,  another  well  known  as  the  Hyatt  Well,  situated 
in  Sec.  3,  T.  20  S.,  R.  8  W.,  N.M.P.M.,  and  a  certain  tank,  situated 
in  Sec.  30,  T.  20  S.,  R.  7  W.  It  is  conceded  that  these  waters  and 
watering  facilities  w^ere  used  in  connection  with  the  public  range 
for  a  long  period  of  time  prior  to  the  enactment  of  the  Taylor 
Grazing  Act  (act  of  June  28,  1934  [48  Stat.  1269]).  The  base  prop- 
erty of  the  Catheys  consists  of  a  well,  situated  in  Sec.  14,  T.  20  S., 
R.  8  W.  The  service  area  of  the  Cathey  well  and  those  of  the 
Tooley's  wells  overlap.  It  is  undisputed  that  the  Cathey  well  was 
developed  in  May  1934,  which  was  shortly  prior  to  the  enactment 
of  the  Taylor  Act,  but  it  was  used  thereafter  in  connection  with  the 
public  range.  The  question  presented,  therefore,  is  whether  this 
period  of  use  should  be  regarded  as  "for  a  full  grazing  season."  If 
not,  the  preference  right  of  the  Catheys  was  junior  to  that  of  Tooley. 
If,  on  the  other  hand,  the  Cathey  well  should  have  been  regarded 
as  within  group  1  of  the  preference  class,  the  Catheys  should  have 
received  a  license  and  the  conflict  betv>^een  the  Catheys  and  Tooley 
should  have  been  adjusted  by  a  division  of  the  carrying  capacity 
of  the  common  service  area. 

From  the  record  it  appears  that  the  regional  grazier's  denial  of 
the  Cathey's  application  was  based  on  the  following  so-called  "rule" 
of  the  District  Advisory  Board,  which  had  been  adopted  by  the 
regional  grazier: 

A  full  grazing  season  for  purposes  of  calculating  priority  under  the  amended 
rules  of  January  28,  1937,  is  defined  as  use  of  the  public  range  in  connection 
with  dependent  commensurate  property  prior  to  January  1,  1934. 

"While  the  functions  of  an  advisory  board  never  have  included  that 
of  making  rules,  but  are  limited  to  making  recommendations  on 
enumerated  matters,  obviously  it  was  necessary  that  the  regional 
grazier  adopt  some  factual  standard  for  the  determination  of  the 
length  of  "a  full  grazing  season"  in  order  to  apply  the  rule. 

It  is  equally  obvious,  however,  that  the  particular  standard  quoted 
above  was  inadequate  to  permit  carrying  the  rule  into  effect.  The 
length  of  "a  full  grazing  season"  would  be  a  matter  of  fact,  for 
determination  in  the  light  of  climatic,  topographic  and  any  other 
factors  affecting  livestock  operations  in  the  particular  area  involved. 
Under  the  "rule"  of  the  District  Advisory  Board,  however,  any  use 
made  by  a  given  applicant  on  December  31,  1933,  would  constitute 
use  for  a  "full  grazing  season,"  even  though  that  may  have  been  the 
only  day  during  which  has  base  water  ever  was  used  in  connection 
with  the  public  range.  Under  any  construction  of  the  Rules  of 
January  28,  1937,  one  day  scarcely  would  seem  to  constitute  a  "full 
grazing  season."  If  there  was  a  justifiable  reason  for  adjudicating 
range  privileges  in  New  Mexico  Grazing  District  No.  3  according 
to  this  standard,  it  should  have  been  accomplished  through  the 
medium  of  a  special  rule  for  the  district,  authorization  for  the  sub- 
mission of  which  was  contained  in  the  Rules  of  January  28,  1937. 

Inasmuch  as  these  appeals  are  now  moot,  it  is  unnecessary  to  deter- 
mine what  findings  should  have  been  made  with  reference  to  the 
length  of  a  grazing  season,  particularly  since  the  rule  which  has 
been  discussed  is  not  included  in  the  Federal  Range  Code,  Sec.  2(1) 
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of  which  defines  "prior  water"  as  "water  which  was  used  to  service 
certain  range  for  a  given  number  of  livestock  during  the  5-year 
period  immediately  preceding  June  28,  1934."  Since  the  use  of  base 
water  for  a  full  grazing  season  no  longer  is  necessary  in  order  to 
place  it  in  the  first  preference  class,  aii}^  use  of  the  water  prior  to 
the  enactment  of  the  Taylor  Act  would  be  sufficient,  and  it  therefore 
is  apparent  that  the  Catheys'  well  now  qualifies  as  a  class  1  base 
property. 

The  appeal  is  dismissed  and  any  applications  made  by  the  parties 
for  1938  should  be  considered  under  the  appropriate  provisions  of  the 
Federal  Range  Code  and  in  the  light  of  the  foregoing  discussion. 

Oscar  L.  Chapman, 

Assistant  Secretary. 


H.  S.  STEPHENSON,  TEUSTEE  FOE  THE  BENEFICIAEY  OF  THE 
GEAND  CANYON  CATTLE  COMPANY,  Appellant 

A-21161  Decided  August  .^,  1938 

3.5  Appeal  Procedure — Change  in  Eegulations 

Where  the  grazing  period  covered  by  the  appeal  has  expired  and  the  regu- 
lations which  formed  the  basis  of  the  decision  have  been  superseded,  the  appeal 
will  be  dismissed. 

DECISION 

H.  S.  Stephenson,  as  trustee  for  the  beneficiary  of  the  Grand 
Canyon  Cattle  Company,  of  Phoenix,  Arizona,  and  Royal  B.  Woolley, 
of  Ogden,  Utah,  have  appealed  from  the  decision  of  an  examiner  of 
the  Division  of  Grazing,  dated  July  28,  1937,  modifying  the  decision 
of  the  regional  grazier. 

On  February  6,  1937,  Stephenson  filed  an  application  for  a  non- 
use  grazing  license  for  2000  head  of  cattle  and  15  horses,  from  May  1, 
1937,  to  May  1,  1938.  In  a  decision  dated  May  1,  1937,  the  regional 
grazier  granted  Stephenson  a  nonuse  license  for  815  head  of  cattle 
for  this  period,  within  what  is  known  as  the  House  Rock  Unit  of 
Arizona  Grazing  District  No.  1.  Stephenson  appealed  to  an  examiner 
of  the  Division  of  Grazing,  and  on  May  27  and  28,  1937,  a  hearing 
was  held  at  Fredonia,  Arizona,  in  which  intervention  was  made  by 
Alex  Cram,  Royal  B.  Woolley,  W.  J.  Mackelprang,  Wm.  M.  Brown, 
A.  H.  Brown,  Earnest  A.  Curtis,  J.  F.  Bonal  and  Riley  Baker.  It 
appears  from  the  record  that  all  applicants  in  the  area  involved  who 
might  be  affected  by  any  action  taken  in  the  appeal  of  Stephenson 
were  notified  by  registered  mail  of  the  appeal  and  the  date  of  hear- 
ing. Following  the  taking  of  testimony  on  these  dates  the  hearing 
was  continued  to  July  9  by  stipulation,  in  order  that  the  testimony 
of  Junior  Range  Examiner  S.  M.  Miera  concerning  a  detailed  ran^e 
survey  made  by  the  Division  of  Grazing  in  the  House  Rock  Unit 
might  be  available.  On  July  28,  1937,  the  examiner  rendered  a 
lengthy  decision,  setting  forth  the  facts  in  detail  and  modifying  not 
only  the  license  of  Stephenson  but  certain  of  those  which  had  been 
issued  to  other  applicants  in  the  House  Rock  Unit.  The  remaining 
licenses  were  unaffected  by  the  decision  of  the  examiner. 
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The  decision,  as  a  whole,  amounts  to  an  adjudication  of  the  rights 
of  all  parties  in  the  Unit.  While  Stephenson's  license  was  augmented 
to  a  certain  extent  as  the  result  of  the  examiner's  decision,  he  ap- 
pealed to  the  Department,  alleging  21  particular  errors  of  the 
examiner.    Woolley  also  appealed  from  the  decision  of  the  examiner. 

The  period  of  time  covered  by  the  license  expired  April  30,  1938. 
The  appeals  accordingly  are  moot  and  may  be  dismissed.  Counsel 
for  Stephenson  insists  that  it  is  necessary  that  a  decision  be  rendered 
on  the  merits  of  the  appeals,  notwithstanding  that  they  have  become 
moot.  While  there  doubtless  are  instances  in  which  this  procedure 
would  be  proper,  the  Kules  for  the  Administration  of  Grazing  Dis- 
tricts, approved  January  28, 1937,  have  been  superseded  by  the  Federal 
Eange  Code,  approved  March  16  and  June  22,  1938.  It  is  manifest 
that  it  would  be  futile  to  attempt  to  decide  the  issues  raised  in  these 
appeals,  which  were  taken  under  certain  rules,  when  any  1938  appli- 
cations by  the  same  parties  necessarily  are  governed  by  an  entirely 
different  body  of  rules.  Assuming,  without  deciding,  that  the  deci- 
sion of  the  examiner  was  erroneous  in  any  particular,  it  does  not 
follow  that  a  reversal  because  of  such  error  would  benefit  any  of  the 
parties  in  the  consideration  of  applications  subsequently  filed.  In 
this  connection,  the  files  show  that  on  April  16,  1938,  the  regional 
grazier  took  action  on  the  1938  applications  of  a  number  of  the  par- 
ties involved  in  these  proceedings  which  was  materially  different 
from  that  directed  by  the  examiner  in  his  decision  of  July  28,  1937. 
Whether  this  difference  may  be  ascribed  to  a  different  application 
of  the  new  rules  or  to  a  disregard  of  the  conprehensive  range  survey, 
to  which  reference  already  has  been  made  and  on  the  basis  of  which 
the  examiner  rendered  a  decision,  of  course  is  not  apparent  at  this 
time.  The  forms  of  notice  sent  to  the  applicants  in  1938  include  a 
statement  that  the  particular  recommendation  of  the  district  ad- 
visory board  "is  subject  to  adjustment  when  the  actual  rating  of  the 
water  supplies  and  carrying  capacities  of  the  range  serviced  by  these 
waters  have  been  accurately  determined  by  a  field  examination." 
This  statement  carries  an  implication  that  the  range  survey  concern- 
ing which  Junior  Range  Examiner  Miera  testified  in  the  1937  hear- 
ing does  not  yet  afford  a  sufficient  basis  for  a  determination  of  the 
extent  of  the  licenses  that  should  be  granted  the  several  applicants. 

The  appellants  and  the  other  interveners  control  a  large  number 
of  stock  waters  in  the  House  Rock  Unit,  which  i^icludes  the  House 
Rock  Valley.  The  ownership  pattern  of  the  land  and  watering  facili- 
ties and  the  topography  of  the  Valley  are  such  as  to  make  the  proper 
determination  of  the  service  values  of  the  waters  difficult  and  the 
granting  of  individual  grazing  allotments  highly  impracticable, 
thereby  necessitating  the  issuance  of  licenses  to  graze  in  common. 

Any  appeals  taken  by  any  of  the  parties  from  action  on  applica- 
tions made  for  1938  should  be  considered  under  the  appropriate 
provisions  of  the  Federal  Range  Code  and  in  the  light  of  the  fore- 
ging  discussion,  with  particular  reference  to  Sees.  2(m),  2(n)^  and 
Sec.  4,  Par.  a.  The  record  made  in  the  1937  hearing  is  voluminous 
and  the  report  of  the  results  of  the  range  survey  made  in  the  House 
Rock  Unit  by  the  Division  of  Grazing  is  comprehensive.  Elaborate 
arguments  have  been  made  by  the  appellants  and  it  is  unfortunate 
that  no  useful  purpose  would  be  served  at  this  time  by  a  decision  of 
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the  merits  of  the  appeals  under  rules  which  have  been  superseded. 
In  these  circumstances,  it  is  proper  to  suggest  that  the  record  made 
in  the  1937  hearing  appears  sufficient  to  furnish  a  basis  for  a  deter- 
mination of  any  appeal  taken  under  the  Federal  Range  Code  in  the 
event  that  the  parties  should  be  disposed  so  to  stipulate,  provided, 
however,  that  further  evidence  be  furnished  on  certain  additional 
matters.  These  include  the  rating  of  water  facility  of  Stephenson 
identified  as  Emmett  Spring,  and  any  evidence  of  such  transfers  of 
base  properties  by  the  interveners  Cram,  Mackelprang  and  Woolley 
as  might  explain  the  action  taken  by  the  regional  grazier  on  their 
1938  applications.  In  the  event  of  any  appeal,  the  regional  grazier 
should  be  prepared  to  explain  the  statement  in  the  1938  notices,  to 
which  reference  already  has  been  made,  concerning  the  necessity  of 
adjustment  of  the  licenses  upon  the  completion  of  the  range  survey, 
in  view  of  the  detailed  report  which  already  is  a  part  of  the  record 
and  the  testimony  of  Junior  Range  Examiner  Miera. 
For  the  reasons  already  discussed  the  appeal  is  dismissed. 

Oscar  L.  Chapman, 

Assistant  Secretary. 


TEBBS  AND  SONS  COMPANY,  Appellants 
A-21164  Decided  August  ^,  1938 

3.5  Appeal  Procedure — Change  in  Regulations 

An  appeal  may  be  dismissed  as  moot,  where  the  period  of  time  involved  in 
the  application  for  a  license  has  expired  and  the  regulations  in  effect  at 
that  time  have  been  superseded  by  other  regulations. 

DECISION 

Tebbs  and  Sons  Company,  of  Cowley,  Wyoming,  has  appealed 
from  the  decision  of  an  examiner  of  the  Division  of  Grazing,  dated 
August  7,  1937,  affirming  the  decision  of  the  regional  grazier. 

On  December  7,  1936,  Tebbs  and  Sons  Company  filed  an  applica- 
tion for  a  license  to  graze  3000  sheep  for  the  year  1937,  on  an  indi- 
vidual allotment  of  certain  described  public  lands.  Its  application 
was  rejected  by  the  regional  grazier  on  June  3,  1937.  The  applicant 
appealed  to  an  examiner  of  the  Division  of  Grazing  and  on  July  20, 
1937,  a  hearing  was  held  at  Bridger,  Montana,  in  which  C.  A.  Lewis 
and  Loyning  Brothers,  who  were  licensees  in  the  area  in  controversy, 
intervened.  On  August  7,  1937,  the  examiner  rendered  a  decision 
affirming  that  of  the  regional  grazier.  From  this  decision  Tebbs  and 
Sons  Comuany  has  appealed  to  the  Department. 

The  period  of  time  involved  in  the  application  for  license  expired 
April  30,  1938,  and  the  Kules  for  the  Administration  of  Grazing  Dis- 
tricts, approved  January  28,  1937,  have  been  superseded  by  the 
Federal  Kange  Code,  approved  March  16  and  June  22,  1938.  The 
appeal  accordingly  is  moot  and  may  be  dismissed  on  that  ground. 
One  of  the  issues  involved  in  the  hearing,  however,  merits  brief 
comment  in  the  light  of  the  provisions  of  the  Federal  Kange  Code 
applicable  to  any  current  application. 
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It  appears  that  the  appellant  held  a  permit  to  graze  2565  head 
of  sheep  in  the  Big  Horn  National  Forest  from  July  1  to  Septem- 
ber 15.  While  the  appellant  resides  and  conducts  a  part  of  his  live- 
stock operations  in  Wyoming  Grazing  District  No.  1,  this  appeal 
concerns  the  extent  of  his  right  to  graze  in  Montana  Grazing  Dis- 
trict No.  4.  It  further  appears  that  at  the  time  the  appellant's 
application  was  considered  it  was  the  practice  in  Wyoming  Grazing 
District  No.  1  to  compute  the  extent  of  a  license  to  be  granted  an 
applicant  holding  a  forest  permit  by  recognizing  the  forest  permit 
as  providing  "proper  protection  according  to  local  custom  for  said 
livestock  during  the  period  for  which  the  public  range  is  inadequate," 
under  the  Rules  of  January  28,  1937.  On  the  other  hand,  in  Mon- 
tana Grazing  District  No.  4,  this  recognition  was  not  accorded  a 
forest  permit  and  its  term  was  deducted  from  the  period  of  time 
for  which  the  applicant  was  permitted  on  the  public  range  (testimony 
of  Eange  Examiner  Albert  Shunk,  Tr.  13-15).  Whether  there  was 
legal  justification  for  this  apparent  inconsistency  in  the  application 
of  the  same  rule  need  not  be  determined  here,  since  the  situation  is 
now  governed  by  Sec.  4,  Par.  h  and  Sec.  6,  Par.  h  of  the  Federal 
Range  Code.  Any  1938  applications  filed  by  any  of  the  parties 
herein  should  be  considered  under  the  appropriate  provisions  of  the 
Code,  with  particular  reference  to  the  Sections  cited. 

The  appeal  is  dismissed. 

Oscar  L.  Chapman, 

Assistant  Secretary. 


ARTHUR  AND  HAZEL  EKKER,  Appellants 
A-21165  Decided  August  ^,  1938 

3.5  Appeal  Procedure — Change  in  Regulations 

An  appeal  will  be  dismissed  when  the  period  covered  by  the  license  has  ex- 
pired and  new  regulations  have  been  placed  in  effect. 

DECISION 

Arthur  and  Hazel  Ekker,  of  Green  River,  Utah,  have  appealed 
from  the  decision  of  an  examiner  of  the  Division  of  Grazing,  dated 
September  22,  1937,  sustainins^  the  decision  of  the  regional  grazier. 

On  February  1,  1937,  the  Ekkers  filed  an  ap}»lication  for  a  license 
to  graze  320  head  of  cattle  and  6  horses  from  May  1,  1937,  to 
April  30,  1938.  On  April  26,  1937,  the  regional  grazier  advised  the 
applicants  that  he  adopted  the  District  Advisory  Board's  recom- 
mendations that  they  be  issued  a  license  to  graze  115  cattle  and 
2  horses  from  May  1,  1937,  to  October  15,  1937,  and  88  cattle  and 
2  horses  from  October  15,  1937,  to  May  1,  1938. 

The  Ekkers  appealed  to  an  examiner  of  the  Division  of  Grazing 
and  a  hearing  was  held  on  August  9,  1937,  at  Moab,  Utah.  The 
issues  involved  in  the  hearing,  as  a  result  of  which  the  examiner 
affirmed  the  decision  of  the  regional  grazier,  concerned  the  classifica- 
tion and  rating  given  to  the  appellants'  base  properties,  both  land 
and  water. 
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The  period  of  time  covered  by  the  ap])ellants'  license  expired 
April  30,  1938,  and  the  Rules  for  the  Administration  of  Grazing 
Districts,  approved  January  28,  1937,  have  been  superseded  by  the 
Federal  Ran^e  Code,  approved  March  16  and  June  22,  1938.  The 
appeal  accordino:ly  is  moot  and  may  be  dismissed. 

Any  1938  application  should  be  considered  under  the  appropriate 
provi'sions  of  the  Federal  Range  Code,  with  particular  reference  to 
Sec.  4,  concerning  the  rating  and  classification  of  base  property, 
and  Sec.  5,  dealing  with  the  rating  and  classification  of  Federal 
range.  What  the  base  property  requirements  in  this  particular  unit 
should  be  is  not  clear  from  the  record  and  need  not  be  determined 
in  this  appeal.  Such  a  determination  will  be  necessary,  however,  in 
the  consideration  of  any  current  application  and  should  be  made  in 
the  light  of  the  relative  dependence  of  the  base  property  upon  the 
Federal  range,  and  in  the  light  of  water  conditions  or  other  factors 
affecting  livestock  operations  in  the  unit. 

The  appeal  is  dismissed. 

Oscar  L.  Chapman, 

Assistant  Secretary. 


J.  P.  CAUHAPE  AND  BROTHERS,  INC.,  IRA  TIDWELL,  Appellants 
A-21176  Decided  August  ^,  1938 

3.5  Appeal  Procedure — Change  in  Regulations 

An  appeal  will  be  dismissed  when  the  rules  under  which  the  action  was 
taken  have  been  superseded  by  a  new  set  of  rules  and  the  grazing  season 
involved  has  expired. 

DECISION 

J.  P.  Cauhape  and  Brothers,  Inc.  have  appealed  from  the  decision 
of  an  examiner  of  the  Division  of  Grazing,  dated  October  19,  1937, 
which  affirmed  the  decision  of  the  regional  grazier. 

The  applications  of  the  parties  for  licenses  to  graze  in  New  Mexico 
Grazing  Districts  Nos.  5  and  6  for  the  year  1937  resulted  in  the 
granting  of  individual  allotments  of  certain  described  areas  of  public 
range  to  each  of  them.  Following  this  action,  it  appears  that  certain 
homestead  entries  in  the  area  involved  were  canceled  and  the  descrip- 
tions of  the  allotments  previously  awarded  to  the  parties  were  altered 
by  the  regional  grazier  on  September  1,  1937,  to  distribute  these 
added  lands  between  the  parties.  Both  parties,  however,  aggrieved 
by  the  method  of  distribution  made,  appealed  to  the  examiner  and  a 
hearing  was  held  at  Alamogordo,  New  Mexico,  on  October  13,  1937. 
The  examiner  affirmed  the  decision  of  the  regional  grazier.  From 
this  decision  J.  P.  Cauhape  and  Brothers,  Inc.  have  appealed  to  the 
Department. 

The  period  of  time  covered  by  the  licenses  of  the  parties  expired 
April  30,  1938,  and  a  substantial  portion  of  this  period  had  expired 
when  the  appeals  were  transmitted  to  the  Department.  Wliile  it  is 
unfortunate  that  a  timely  determination  of  the  issues  involved  in  the 
controversy  cannot  be  made,  no  useful  purpose  would  be  served  by  a 
detailed  discussion  of  them  at  this  time,  particularly  in  view  of  the 
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fact  that  the  Rules  for  the  Administration  of  Grazing  Districts, 
approved  January  28,  1937,  under  which  the  case  was  decided  by  the 
examiner,  have  been  superseded  by  the  Federal  Range  Code,  ap- 
proved March  16  and  June  22,  1938.  Since  the  appeal  is  moot,  it 
may  be  dismissed. 

Any  1938  applications  made  by  the  parties  should  be  considered 
under  the  appropriate  provisions  of  the  Federal  Range  Code,  with 
particular  reference  to  Sees.  2(k),  2(m)  and  2(n).  For  a  discussion 
of  the  principles  applicable  to  a  situation  wherein  a  portion  of  the 
service  area  of  a  stock  water  which  was  not  public  domain  during 
the  5-year  period  immediately  preceding  June  28,  1934,  is  now  Fed- 
eral range,  see  Roman  G.  Nunez^  56  I.D.  363,  (A.  21199),  decided 
August  1,  1938. 

In  concluding,  it  may  be  observed  that  the  record  made  in  the  1937 
hearing  would  appear  to  afford  a  sufficient  basis  for  the  determina- 
tion of  any  appeal  taken  in  1938,  provided  the  parties  should  stipu- 
late to  that  effect. 

The  appeal  is  dismissed. 

Oscar  L.  Chapman, 

Assistant  Secretary. 


W.  B.  PAYNE,  Appellant 
A-21198  Decided  August  4,  1938 

3.5  Appeal  Procedure — Change  in  Eegulations 

Where  the  period  of  time  involved  in  the  application  has  expired  and  new 
regulations  have  been  adopted,  an  appeal  will  be  dismissed  as  moot. 

DECISION 

"W.  B.  Payne,  of  Capitan,  New  Mexico,  has  appealed  from  the 
decision  of  an  examiner  of  the  Division  of  Grazing,  dated  October  7, 

1937,  affirming  the  decision  of  the  regional  grazier. 

On  June  3,  1937,  the  regional  grazier  notified  Payne  that  he 
would  be  issued  a  license  to  graze  a  certain  number  of  livestock  on 
described  public  range.  Payne  appealed  to  an  examiner  of  the 
Division  of  Grazing  and  on  August  19,  1937,  a  hearing  was  held  at 
Carrizozo,  New  Mexico,  in  which  intervention  was  made  by  G.  F. 
Billings,  to  whom  the  lands  in  controversy  had  been  allotted.  The 
regional  grazier  affirmed  the  decision  of  the  examiner  and  Payne 
has  appealed  to  the  Department. 

The  period  of  time  involved  in  the  application  expired  April  30, 

1938,  and  the  Rules  for  the  Administration  of  Grazing  Districts, 
approved  January  28,  1937,  have  been  superseded  by  the  Federal 
Range  Code,  approved  March  16  and  June  22,  1938.  The  appeal 
accordingly  is  moot  and  may  be  dismissed.  It  is  sufficient  to  point 
out  that  the  controversy  between  the  parties  appears  to  have  had  its 
origin  in  the  classification  and  rating  to  be  accorded  their  several 
base  properties  which  consist  of  certain  waters.  It  is  unnecessary 
to  determine  the  propriety  of  the  action  taken  and  any  1938  ap- 
plications  made   by   the   parties   should   be   considered   under   the 
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appropriate  provisions  of  the  Federal  Range  Code,  with  particular 
reference  to  Sees.  2{k),  2(n)  and  Sec.  4,  Par.  a,  which  provides  in 
part : 

Water  will  be  rated  for  its  service  value  by  deducting  therefrom  the  carry- 
ing capacity  of  half  of  the  area  serviced  jointly  by  competing  water  of  the 
same  class,  and  the  carrying  capacity  of  all  private  or  State  land  located 
within  such  service  area  and  not  owned  or  controlled  by  the  applicant.  [Em- 
phasis supplied.] 

The  appeal  is  dismissed. 

Oscar  L.  Chapman, 

Assistant  Secretary. 


C.  J.  TUCKER,  Appellant 
A-21201  Decided  August  4,  1938 

3.5  Appeal  Procedure — Change  in  Regulations 

Where  the  grazing  seasons  involved  have  expired  and  new  regulations  have 
been  adopted,  an  appeal  will  be  dismissed  as  moot. 

BECISION 

On  March  22,  1937,  the  regional  grazier  of  New  Mexico  denied 
the  application  of  C.  J.  Tucker  for  a  1937  grazing  license  for  100 
head  of  cattle  and  three  horses  upon  an  individual  allotment  in  New 
Mexico  Grazing  District  No.  4,  and  notified  him  that  the  district 
advisory  board  had  recommended  that  a  license  be  granted  for  65 
head  of  cattle.  Tucker  protested  this  recommendation,  and  on 
April  6,  1937,  the  regional  grazier  notified  him  that,  upon  recon- 
sideration, the  board  had  modified  its  original  recommendation  and 
had  recommended  instead  the  issuance  of  a  free-use  license  for 
10  head  of  livestock  kept  for  domestic  purposes.  Tucker  again 
protested  and  the  case  was  set  for  hearing  at  Carrizozo,  New  Mexico 
on  June  11,  1937,  before  an  examiner.  Division  of  Grazing.  Tucker 
failed  to  appear  on  the  date  set  but,  upon  a  sufficient  showing  as  to 
the  reasons  for  his  non-appearance,  the  hearing  was  reset  for 
August  18,  1937,  on  which  date  he  appeared  without  counsel.  It 
appears  that  he  was  seeking  an  allotment  of  lands  already  allotted 
to  Bursum  Company,  Inc.  and  therefore  the  company  was  allowed  to 
intervene. 

Pursuant  to  the  hearing,  the  examiner  rendered  a  decision  which 
held  that  Tucker  was  entitled  to  a  license  for  20  head  of  livestock. 
Bursum  Company,  Inc.  has  appealed. 

The  applications  which  gave  rise  to  this  controversy  were  ad- 
judicated under  the  Eules  for  the  Administration  of  Grazing  Dis- 
tricts, approved  January  28,  1937,  which  rules  have  been  superseded 
by  the  Federal  Range  Code,  approved  March  16,  and  June  22,  1038. 
As  the  period  for  which  grazing  licenses  were  sought  by  the  ap- 
plicants has  long  since  expired,  and  since  new  applications  by  the 
parties  for  1938  licenses  doubtless  have  already  been  considered  under 
the  Federal  Range  Code,  the  case  is  moot  and  no  reason  appears  why 
the  appeal  should  be  considered  by  the  Department. 
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Accordingly  the  appeal  is  dismissed. 

It  may  be  stated,  however,  that  the  only  issue  in  this  case  is  the 
classification  of  the  water  claimed  by  Tucker.  On  the  basis  of  the 
evidence  adduced  at  the  hearing,  the  examiner  made  a  finding  of  fact 
that  the  Avater  in  Tucker's  well  was  developed  and  used  for  the 
watering  of  livestock  prior  to  June  28,  1934.  Accordingly  it  is 
apparent  that  the  water  is  entitled  to  Class  1  rating  under  the 
definition  in  section  2(1)  of  the  Federal  Range  Code. 

Oscar  L.  Chapman, 

Assistant  Secretary. 


J.  W.  LEMONS,  HENEY  T.  FEAZOE,  Appellants 
A-21219  Decided  August  i,  1938  56  I.D.  366 

7.4  Base  Property  (Water) — Service  Area 

In  rletermining  the  service  area  of  a  water,  topographical  and  other  factors 
should  be  considered,  and  deductions  made  for  competing  waters. 

DECISION 

J.  W.  Lemons  and  Henry  T.  Frazor,  of  Roswell,  New  Mexico,  have 
appealed  from  the  decision  of  an  examiner  of  the  Division  of  Grazing 
dated  October  7,  1937,  sustaining  the  decision  of  the  regional  grazier 
in  allotting  grazing  privileges  to  them  in  New  Mexico  Grazing  Dis- 
trict No.  6  on  the  following-described  lands: 

Beginning  at  the  quarter  common  to  sees.  17  and  20,  T.  13  S.,  R.  22  E., 
thence  east  to  near  the  southwest  corner  of  sec.  15,  T.  13  S.,  R.  22  E.,  thence 
north  1  mile  east  to  the  northeast  corner  of  sec.  15,  T.  13  S.,  R.  22  E.,  thence 
south  1  mile,  east  i/^  mile,  south  2  miles  to  the  south  quarter  corner  of  sec.  26, 
T.  13  S.,  R.  22  E.,  thence  east  1/2  mile,  south  1/2  mile,  west  %  mile,  south  1/2 
mile  to  the  township  line  between  townships  13  and  14  south,  thence  west  1^ 
mile  along  this  township  line  to  the  south  quarter  corner  of  sec.  34,  T.  13  S., 
R.  22  E.,  north  %  mile,  west  i^  mile,  south  i^  mile  to  the  township  line  again, 
thence  west  along  the  township  line  to  near  the  southwest  corner  of  sec.  33, 
T.  13  S.,  R.  22  E.,  thence  north  1  mile,  west  to  the  north  quarter  corner  of 
sec.  32,  T.  13  S.,  R.  22  E.,  thence  north  2  miles  to  point  of  beginning. 

In  addition  to  the  allotment  granted  Frazor  and  Lemons,  other 
lands,  12  sections  in  number,  are  requested  in  Ts.  13  and  14  S.,  Rs. 
21  and  22  E.  These  lands  have  been  allotted  to  the  Bloom  Land 
and  Cattle  Company. 

A  local  hearing,  resulting  from  the  appeal  of  Frazor  and  Lemons, 
was  held  at  Roswell,  New  Mexico,  August  24,  1937,  at  which  time 
intervention  was  made  by  the  conflicting  allottee,  the  Bloom  Land 
and  Cattle  Company. 

The  appeal  was  transmitted  to  the  Department  on  December  23, 
1937,  when  a  substantial  part  of  the  period  for  which  the  license  was 
effective  had  expired.  The  intervener's  brief  was  transmitted  on 
February  8,  pursuant  to  the  grant  of  an  extension  of  time.  The 
appeal  is  now  moot  and  might  be  dismissed  on  that  ground  alone 
were  it  not  for  the  fact  that  the  issue  presented,  i.e.,  the  size  of  the 
allotment  which  the  appellants  should  be  granted,  appears  to  be  one 
which  again  may  arise  in  any  appeal  filed  in  connection  wdth  the 
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application  which  the  appellants  have  made  for  the  current  year. 
The  record  discloses  that  on  April  18,  the  regional  grazier  granted 
the  appellants  the  same  allotment  as  that  complained  of  here,  for  the 
period  from  May  1,  1938,  to  April  30,  1939.  The  facts  therefore  will 
be  discussed  briefly  in  the  light  of  the  applicable  provisions  of  the 
Federal  liange  Code,  approved  March  16  and  June  22,  1938. 

A  careful  review  of  the  record  has  been  made  and  the  briefs  filed 
on  behalf  of  Frazor  and  Lemons  and  the  Bloom  Land  and  Cattle 
Company  have  been  considered.  It  is  evident  that  the  base  water 
offered  by  appellants  Frazor  and  Lemons  is  of  such  character  that 
it  comes  within  group  1  of  the  preference  class  as  provided  in  the 
Rules  for  the  Administration  of  Grazing  Districts,  approved  Jan- 
uary 28,  1937,  and  that  it  also  is  a  Class  1  Avater  as  defined  in 
Sec.  4,  Par.  a  of  the  Federal  Range  Code. 

All  of  the  five  waters  offered  by  the  intervener  are  of  the  same 
character  and  four  of  them,  namely  the  Well  Camp  Well,  the 
Sampson  Well,  the  Burnt  Well  and  the  Twin  Butte  Well,  compete 
with  the  one  well  offered  by  Frazor  and  Lemons,  within  the  meaning 
of  "competing  water"  as  defined  in  Sec.  2(n)  of  the  Federal  Range 
Code.  In  order  to  determine  the  extent  of  the  license  to  which  the 
appellants  are  entitled,  therefore,  it  is  necessary  to  apply  the  follow- 
ing portion  of  Sec.  4,  Par.  <2,  in  which  the  significant  language  has 
been  emphasized: 

*  *  *  Water  will  be  rated  for  its  service  value  by  deducting  therefrom  the 
carrying  capacity  of  half  of  the  area  serviced  jointly  by  competing  water  of 
the  same  class,  and  the  carrying  capacity  of  all  private  or  State  land  located 
within  such  service  area  and  not  owned  or  controlled  by  the  applicant.  *  *  * 

Sec.  2(m)  provides  that  the  "service  value"  of  water  is  "the 
number  of  livestock  that  can  be  grazed  properly  from  such  water." 
A  computation  of  the  service  value  of  a  particular  water,  apart 
from  its  competition  with  other  waters,  therefore  involves  not  merely 
a  determination  of  the  amount  of  water  available,  but  a  considera- 
tion of  topographical  and  other  factors.  In  the  brief  filed  by  the 
appellants  it  is  contended  that  a  4-mile  radius  should  be  used  in 
circumscribing  their  base  water  to  define  the  service  area,  since 
livestock  can  graze  a  distance  of  four  miles  from  water  in  this 
locality.  The  following  is  quoted  from  pages  5-6  of  the  appellants' 
brief : 

*  *  *  The  Examiner  and  the  Range  Survey,  and  the  Division  of  Grazing's 
administrative  officers  in  various  other  hearings  held  that  at  about  the  same 
time  as  the  instant  case  was  heard,  held  to  the  theory  that  where  there  are 
no  barriers,  either  artificial  or  natural,  stock  could  travel  four  miles  to  water 
in  this  area.  These  facts  are  stipulated  in  a  number  of  other  cases,  and  the 
stipulation  as  entered  into  in  this  case  accepted  the  findings  of  the  Range 
Survey  on  these  matters,  and  despite  the  fact  that  the  Range  Survey  officer 
who  testified  did  not  so  state  in  this  particular  case,  it  is  our  position  that  the 
case  should  be  decided  upon  the  same  theory  as  was  presented  in  several  other 
cases  heard  about  the  same  time.  In  all  of  these  cases  a  compass  was  used 
and  a  circle  was  described  about  each  watering  place,  and  in  the  case  of  perma- 
nent, year-long  water  a  four-mile  radius  was  used.  If  such  a  circle  is  de- 
scribed around  the  Lemmons  and  Frazor  well,  it  will  include  all  of  the  lands 
lying  in  Township  13  South,  Range  21  East,  except  perhaps  fifty  or  sixty  acres 
lying  immediately  adjacent  to  the  Eva  Smith  homestead.  *  *  * 

It  is  not  stated  expressly  in  the  record  that  a  4-mile  radius  was 
used  in  rating  the  appellants'  water.  Assuming  it  to  be  proper  in 
the  particular  locality,  however,  and  applying  it  to  the  one  water  of 
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the  appellants  and  to  the  four  competing  waters  of  the  intervener^ 
the  resulting  service  value  of  the  appellants'  water,  following  the 
deductions  for  which  provision  is  made  in  Sec.  i^  Par.  «,  conforms 
substantially  with  the  carrying  capacity  of  the  allotment  aleady 
granted  them.  It  appears  that  the  appellants,  in  their  argument, 
have  failed  to  take  into  consideration  this  deduction  requirement  in 
cases  involving  competing  waters.  It  is  stated  in  their  brief  that  if 
their  well  be  circumscribed  by  a  circle  having  a  4-mile  radius,  "it 
will  include  all  of  the  lands  lying  in  Township  13  South,  Range  21 
East,  except  perhaps  fifty  or  sixty  acres  *  *  *."  It  is  assumed  that 
reference  is  made  to  "all  of  the  lands"  in  controversy  rather  than 
literally  to  all  of  the  lands  in  the  township,  since  a  circle  having  a 
4-mile  radius  cannot  include  a  township  when  the  center  of  the  circle 
is  in  the  next  township  and  2%  miles  from  the  township  line,  as  in 
this  instance.  In  any  event,  however,  the  lands  in  T.  13  S.,  R.  21  E., 
which  are  in  controversy  are  serviced  by  the  Well  Camp  and  Twin 
Butte  Wells  of  the  intervener  as  well  as  by  that  of  the  appellants 
and  the  deductions  for  competing  water  accordingly  are  necessary. 
Similar  deductions  are  necessary  in  so  far  as  the  intervener's  wells 
compete  with  that  of  the  appellants  in  servicing  any  other  lands. 

Inasmuch  as  the  1937  appeal  is  moot  it  is  unnecessary  to  consider 
its  merits  under  the  rules  of  January  28,  1937,  which  have  been 
superseded  by  the  Federal  Range  Code,  and  it  accordingly  is  dis- 
missed without  prejudice  to  the  right  of  Frazor  and  Lemons  to  have 
any  appeal  taken  from  the  action  of  the  regional  grazier  on  their 
1938  application  considered  in  regular  course  under  applicable  pro- 
visions of  the  Federal  Range  Code.  In  the  absence  of  a  change  in 
the  determining  physical  factors  involved  in  the  1937  appeal,  how- 
ever, it  appears  doubtful  that  there  would  be  any  ground  for 
modifying  the  action  already  taken. 

The  record  indicates  that  Frazor  and  Lemons  control  the  W^/^  Sec» 
23,  W1/2  Sec.  26,  N1/2,  E1/2SE1/4  Sec.  22,  E1/2E1/2  Sec.  21,  W1/2SW14 
Sec.  15,  T.  13  S.,  R.  21  E.,  which  lands  are  situated  one  and  one-half 
miles  west  of  other  private  property  controlled  by  appellants,  situated 
in  Sees.  29  and  30,  T.  13  S.,  R.  22  E.  The  intervening  vacant  lands 
located  in  Sees.  23,  24,  25  and  26,  T.  13  S.,  R.  21  E.,  have  been 
allotted  to  the  intervener.  The  record  is  silent  as  to  whether  crossing 
privileges  over  the  described  Federal  range  have  been  afforded  to  the 
appellants  Frazor  and  Lemons.  In  adjudicating  any  application  for 
crossing  privileges,  consideration  should  be  had  under  Sec.  8,  Par.  d 
of  the  Federal  Range  Code. 

The  appeal  is  dismissed. 

Oscar  L.  Chapman, 
Assistant  Secretary. 


ALLEN  DOYAL  AND  SONS,  Appellants 
A-21221  Decided  August  ^,  1938 

5.3  Base  Property  (Generally) — Qualification,  Area  of  Public  Domain  Use 

The  use  of  lands  within  a  stock  driveway  withdrawal  for  grazing  livestock 
during  the  priority  period  was  not  a  proper  use,  and  is  not  entitled  to  con- 
sideration in  determining  prior  use. 
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DECISION 


On  May  14,  1937,  the  regional  grazier  for  New  Mexico  denied  an 
application  by  Allen  Doyal  and  Sons  for  a  1937  grazing  license  in 
New  Mexico  Grazing  District  No.  6  because  of  the  failure  of  the 
applicant  to  have  paid  the  grazing  fees  due  under  its  1936  license. 
An  appeal  was  taken  and  the  matter  was  set  for  hearing  on  Au- 
gust 25,  1937,  at  Roswell,  New  Mexico,  before  an  examiner.  Division 
of  Grazing.  It  appears  that  in  addition  to  appealing  from  the 
rejection  of  its  application  for  nonpayment  of  fees,  the  Doyal  Com- 
pany also  sought  the  enlargement  of  its  allotment  to  embrace  certain 
lands  already  allotted  to  the  W.  S.  Williams  Sheep  and  Cattle 
Company.  L.  S.  Williams  was  therefore  allowed  to  intervene  on 
behalf  of  the  company. 

At  the  hearing  the  regional  grazier  stated  that  a  1937  license 
would  be  granted  to  the  appellant  provided  the  1936  fees  were  paid. 
The  record  shows  that  the  fees  have  long  since  been  paid,  and  a 
license  has  been  issued  to  the  appellant,  and  therefore  the  only 
issue  now  remaining  to  be  decided  is  whether  the  allotments  of  the 
appellant  and  the  intervenor  represent  a  fair  and  proper  distribution 
of  the  Federal  range  which  is  serviced  by  the  waters  of  the  two 
respective  parties. 

As  the  controversy  involves  allotments  for  1937,  and  that  year 
has  now  expired,  the  case  is  moot  and  the  appeal  could  be  dismissed, 
especially  in  view  of  the  fact  that  the  Kules  for  the  Administration 
of  Grazing  Districts,  under  which  1937  applications  were  adjudicated, 
have  been  superseded  by  the  Federal  Range  Code,  approved  March  16 
and  June  22,  1938. 

However,  it  appears  that  the  allotments  are  proper  when  considered 
in  the  light  of  either  of  these  sets  of  rules.  The  controlling  pro- 
visions of  the  Federal  Range  Code,  supra^  are  as  follows : 

Sec.  2.  Definitions.  Wherever  used  in  rules,  instructions  or  interpretations 
issued  by  the  Division  of  Grazing,  unless  the  context  otherwise  requires : 

«  *  *  «  *  *  « 

(1)  Prior  water  is  water  which  was  used  to  service  certain  range  for  a  given 
number  of  livestock  during  the  5-year  period  immediately  preceding  June  28, 
1934.  It  will  be  considered  prior  water  only  to  the  extent  of  the  greatest 
number  of  livestock  that  was  properly  grazed  from  it  during  said  period. 

«  *  Mc  «  «  1^  * 

(n)  Competing  water  means  water  which  is  available,  accessible,  and  ade- 
quate to  service  some  part  of  the  Federal  range  serviced  by  other  water  of 
the  same  class.  In  determining  whether  prior  waters  are  competing,  each  shall 
be  considered  only  to  the  extent  that  it  is  prior  water. 

The  records  show  that  the  greater  part  of  the  lands  in  the  service 
area  of  the  appellant's  waters,  and  which  it  has  been  using  in  the 
past,  were  from  June  3,  1918,  to  March  18,  1937,  included  in  a  with- 
drawal for  stock-driveway  purposes  made  under  the  provisions  of 
the  act  of  December  29,  1916  (39  Stat.  862),  and  therefore  its  use 
of  these  lands  during  the  5 -year  period  immediately  prior  to  the 
enactment  of  the  Taylor  Grazing  Act  was  improper  and  is  not  en- 
titled to  consideration  in  determining  the  appellant's  prior  use. 
Roman  C.  Nunez  et  al,  decided  August  1,  1938  (56  I.D.  363).    The 
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following  lands  are  shown  b}^  the  records  of  the  Department  to  have 
been  embraced  in  the  stock-driveway  withdrawal: 

Sees.  4,  5,  6,  7,  8,  9,  17,  18,  20,  21,  28,  29,  and  33,  T.  12  S.,  R.  31  E.,  and 
Sees.  4,  8,  9,  17,  20,  21,  28,  and  33,  T.  13  S.,  R.  31  E.,  N.M.P.M. 

The  appellant's  allotment  embraces  the  81/2  Sec.  21,  SW14SW14 
Sec.  22,  all  of  Sees.  28,  29  and  33,  and  the  WysSEi^  Sec.  34,  T.  12  S., 
E.  31  E.  The  only  lands  which  the  appellant  used  during  the 
5 -year  period  prior  to  the  Taylor  Grazing  Act  which  are  within 
the  service  area  of  its  full-time  waters  and  which  were  not  patented 
or  embraced  in  the  stock-drivewav  w^ithdrawal,  are  those  in  Sees.  30 
and  31,  T.  12  S.,  R.  31  E.,  and  the  Wi/s  Sec.  5,  and  all  of  Sees.  6 
and  possibly  a  part  of  Sec.  7,  T.  13  S.,  R.  31  E.  A  considerable  part 
of  these  sections  is  also  serviced  by  the  competing  waters  of  the 
intervener  and  was  also  used  by  the  intervener  for  the  grazing  of  its 
livestock  during  the  prior-use  period.  As  shown  above,  the  ap- 
pellant's allotment  embraces  approximately  four  sections  of  Federal 
range  and  it  has  failed  to  show  that  the  carrying  capacity  of  these 
sections  is  insufficient  for  the  support  of  the  livestock  for  which 
its  prior  use  entitles  it  to  be  licensed. 

A  careful  review  of  the  record  indicates  that  the  allotments,  as 
granted,  provide  for  a  reasonable  distribution  of  the  Federal  range 
m  the  service  area  of  the  waters  claimed  by  the  two  parties.  The 
appellant  has  at  least  received  all  it  is  entitled  to  and  the  intervener 
is  not  complaining  of  the  allotments  as  granted.  No  reason  appears 
for  disturbing  the  decisions  of  the  regional  grazier  and  the  examiner 
and  they  are  therefore  affirmed  and  the  appeal  is  dismissed. 

Oscar  L.  Chapman, 
Assistant  Secretary, 


BURSUM  COMPANY,  RED  CANYON  SHEEP  COMPANY,  AppeUants 
A-21224  Decided  August  ^,  1938 

3.5  Appeal  Procedure — Change  in  Regulations 

The  period  of  time  involved  in  the  application  having  expired  April  30,  1938, 
and  the  Rules  for  the  Administration  of  Grazing  Districts,  approved  Janu- 
ary 28,  1937,  having  been  superseded  by  the  Federal  Range  Code,  approved 
March  16  and  June  22,  1938,  appeal  is  dismissed  as  moot. 

DECISION 

Bursum  Company,  of  Socorro,  New  Mexico,  has  appealed  from  the 
decision  of  an  examiner  of  the  Division  of  Grazing,  dated  October  14, 
1937,  affirming  the  decisions  of  the  regional  grazier  on  the  ap- 
plications of  the  parties. 

On  May  6,  1937,  the  regional  grazier  issued  a  grazing  license  to 
the  Red  Canyon  Sheep  Company,  of  Carrizozo,  New  Mexico,  to 
graze  on  an  allotment  on  certain  described  lands  in  New  Mexico 
Grazing  District  No.  4  which  differ  from  the  area  for  which  it  had 
applied.  Similar  action  was  taken  by  the  Regional  grazier  with 
reference  to  Bursum  Company.  Both  parties  appealed  to  an  ex- 
aminer of  the  Division  of  Grazinoj  and  a  hearin<r  was  held  at  Carri- 
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zozo,  New  Mexico,  on  October  11,  1937.  The  examiner  affirmed  the 
decisions  of  the  regional  grazier.  From  this  decision  Bursiim 
Company  has  appealed  to  the  Department. 

The  period  ol  time  involved  in  the  application  expired  April  30, 
1938,  and  the  Kules  for  the  Administration  of  Grazing  Districts, 
approved  elanuary  28,  1937,  have  been  superseded  by  the  Federal 
Range  Code,  approved  March  16  and  June  22,  1938.  The  appeal 
accordingly  is  moot  and  may  be  dismissed.  It  is  sufficient  to  point 
out  that  the  controversy  between  the  parties  appears  to  have  had  its 
origin  in  the  classification  and  rating  to  be  accorded  their  several 
base  properties  which  consist  of  certain  wells  and  tanks.  It  is  un- 
necessary to  determine  the  propriety  of  the  action  taken  and  any 
1938  applications  made  by  the  parties  should  be  considered  under  the 
appropriate  provisions  of  the  Federal  Range  Code,  with  particular 
reference  to  Sees.  2(k),  2(n)  and  Sec.  4,  Par.  a.,  which  provides  in 
part: 

Water  will  be  rated  for  its  service  value  hy  deducting  therefrom  the  carry- 
ing capacity  of  half  of  the  area  serviced  jointly  hy  competing  water  of  the 
same  class,  and  the  carrying  capacity  of  all  private  or  State  land  located 
within  such  service  area  and  not  owned  or  controlled  by  the  applicant.  [Em- 
phasis supplied.] 


The  appeal  is  dismissed. 


Oscar  L.  Chapman, 

Assistant  Secretary. 


DULCIE  S.  WILLIAMS,  Appellant 
A-21250  Decided  August  ^,  1938 

3.5  Appeal  Procedure — Change  in  Regulations 

Since  the  period  of  time  covered  by  the  licenses  issued  to  the  parties  have 
expired  and  new  regulations  have  been  issued  an  appeal  will  be  dismissed 
as  moot. 

DECISION 

Mrs.  Dulcie  S.  Williams,  Adam  Wilson  and  Son  and  K.  M.  Wilson, 
of  Deming,  New  Mexico,  have  appealed  from  the  decision  of  two 
examiners  of  the  Division  of  Grazing,  dated  November  23,  1937, 
modifying  the  decision  of  the  regional  grazier. 

On  July  14,  1937,  the  regional  grazier  rendered  a  decision  grant- 
ing a  grazing  license  covering  a  certain  described  allotment  of  public 
lands  to  Mrs.  Williams.  Mrs.  Williams  appealed  to  the  examiners 
of  the  Division  of  Grazing,  and  on  November  15,  1937,  a  hearing 
was  held  at  Deming,  New  Mexico,  in  which  intervention  was  made 
by  Adam  Wilson  and  Son  and  R.  M.  Wilson,  who  were  applicants 
for  grazing  licenses  covering  parts  of  the  same  area.  On  Novem- 
ber 23,  1937,  the  examiners  rendered  a  decision  modifying  the 
allotments  of  Mrs.  Williams  and  Adam  Wilson  and  Son. 

The  period  of  time  covered  by  the  licenses  issued  to  the  parties 
expired  April  30,  1938,  and  the  Rules  for  the  Administration  of 
Grazing  Districts,  approved  January  28,  1937,  have  been  superseded 
by  the  Federal  Range  Code,  approved  March  16  and  June  22,  1938. 
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The  appeal  accordingly  is  moot  and  may  be  dismissed.  It  is  suffi- 
cient to  say  that  the  principal  issue  involved  in  the  hearing  was 
whether  a  certain  well  located  in  Sec.  22,  T.  22  S.,  R.  8  W.,  N.M.P.M., 
on  what  is  known  as  the  Josephine  Williams  homestead,  was  within 
group  1  of  the  preference  class  defined  in  the  Rules  of  January  28, 
1937,  which  gave  first  preference  to  base  properties  which  had  been 
used  in  connection  with  the  public  range  for  a  full  grazing  season 
during  the  5-year  period  immediately  preceding  June  28,  1934.  The 
testimony  on  this  point  is  voluminous  and  conflicting.  The  ex- 
aminers made  a  finding  of  fact  that  this  well 

*  *  *  is  disregarded,  as  from  the  testimony  adduced  and  from  the  ex  parte 
affidavits  filed  with  the  examiner  by  letter  of  November  20,  1937,  it  is  impos- 
sible to  determine  whether  or  not  this  well  was  in  operation  as  a  stock  water- 
ing facility  between  the  dates  of  June  28,  1929,  and  June  28,  1934. 

While  this  finding  literally  amounts  to  nothing  more  than  a  finding 
that  it  was  impossible  to  make  a  finding,  its  substance  is  tantamount 
to  a  determination  that  the  well  had  not  been  so  used.  This  con- 
clusion would  be  sufficiently  supported  by  the  record  now  before  the 
Department  if  it  were  necessary  at  this  time  to  decide  the  case  on 
its  merits.  Since  this  is  not  necessary,  the  appeals  are  dismissed 
without  prejudice  to  the  right  of  any  of  the  parties  to  present 
further  evidence  on  this  or  any  other  issues  in  connection  with  any 
1938  application  under  the  Federal  Range  Code.  It  may  be  observed, 
however,  that  even  if  the  well  in  question  were  to  be  rated  as  a 
class  1  water  under  the  Federal  Range  Code,  the  record  indicates 
that  it  would  compete  with  waters  of  the  interveners  under  Sec.  2(n) 
and  Sec.  4,  Par.  <x,  and  hence  that  the  allotment  of  Mrs.  Williams 
would  not  be  materially  increased. 
The  appeal  is  dismissed. 

Oscar  L.  Chapman, 
Assistant  Secretary. 


HEYWAED  K.  BAKER,  CLAUDE  E.  BAKEE,  Appellants 
A-21253  Decided  August  4,  1938 

3.5  Appeal  Procedure — Change  in  Regulations 

When  a  change  in  the  regulations  renders  the  issue  raised  upon  appeal  moot^ 
the  appeal  will  be  dismissed. 

DECISION 

Hey  ward  K.  Baker  and  Claude  E.  Baker  have  appealed  from  a 
decision  of  an  examiner  of  the  Division  of  Grazing,  dated  Septem- 
ber 3,  1937,  which  affirmed  the  decision  of  the  regional  grazier. 

The  hearing  before  the  examiner  was  held  on  August  10,  1937,  at 
Moab,  Utah,  and  intervention  was  made  by  Edgar  Larson  on  the 
ground  that  the  granting  of  a  license  to  the  Bakers  for  any  addi- 
tional number  of  livestock  would  adversely  affect  him. 

The  record  is  meager  and  neither  the  facts  nor  the  issues  are 
clearly  set  forth.    In  any  event,  the  period  of  time  involved  in  the 
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Bakers'  application  expired  April  30,  1938,  and  the  Rules  for  the 
Administration  of  Grazing  Districts,  approved  January  28,  1937, 
which  governed  the  consideration  of  their  application  have  been 
superseded  by  the  Federal  Range  Code,  approved  March  16  and 
June  22, 1938.  The  appeal  accordingly  is  moot  and  may  be  dismissed 
on  that  ground.  One  feature  of  the  case  merits  brief  comment, 
however. 

According  to  the  record,  the  appellants  own  or  control  at  least 
5,500  acres  of  land  in  Colorado  and  Utah  and  have  a  reservoir 
situated  in  Sec.  31,  T.  9  S.,  R.  104  W.,  6th  P.M.,  Colorado.  Whether 
consideration  should  be  given  to  this  reservoir  need  not  be  deter- 
mined here,  but  depends  on  the  fuiding  to  be  made  of  the  character 
of  the  required  base  property  in  this  particular  locality,  under 
Sec.  4,  Par.  a  of  the  Federal  Range  Code. 

The  record  indicates  that  the  base  lands  offered  by  the  Bakers 
liave  been  rated  as  having  a  carrying  capacity  of  only  25  acres  per 
cow  per  month  and  the  examiner  made  a  finding  of  fact  to  this 
effect.  The  record  further  shows  that  that  part  of  the  Federal  range 
in  Utah  Grazing  District  No.  6  which  lies  in  the  same  vicinity  as 
the  base  lands  of  the  appellants  has  been  rated  as  having  a  carrying 
capacity  of  11  acres  per  cow  per  month.  This  discrepancy  is  un- 
explained, and  there  is  insufficient  evidence  that  the  lands  are 
substantially  different  in  character  to  support  the  examiner's  finding 
of  fact. 

Any  application  for  the  year  1938  and  any  appeal  in  connection 
therewith  should  be  considered  under  the  applicable  provisions  of  the 
Federal  Range  Code,  and  the  necessary  ratings  of  the  base  properties 
should  be  predicated  on  a  detailed  survey. 

The  appeal  is  dismissed. 

Oscar  L.  Chapman, 
Assistant  Secretary. 


EARL  GOEDEKE,  Appellant 
A-21281  Decided  August  4,  1938 

3.5  Appeal  Procedure— Change  in  Regulations 

An  appeal  will  be  dismissed  as  moot  where  the  grazing  season  has  expired 
and  new  regulations  have  been  adopted. 

DECISION 

R.  O.  and  G.  C.  Dinwiddle,  of  Jal,  New  Mexico,  have  appealed 
from  the  decision  of  an  examiner  of  the  Division  of  Grazing,  dated 
Januarj^  11,  1938,  modifying  the  decision  of  the  regional  grazier. 

Earl  Goedcke,  also  of  Jal,  New  Mexico,  applied  for  a  license  to 
graze  on  certain  described  public  range  in  New  Mexico  Grazing 
District  No.  6.  The  regional  grazier  granted  his  application,  how- 
ever, only  to  the  extent  of  a  portion  of  the  lands  for  which  he  had 
applied,  Goedeke  appealed  to  an  examiner  of  the  Division  of 
Grazing  and  on  October  22,  1937,  a  hearing  was  held  at  Carlsbad, 
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New  Mexico,  in  which  intervention  was  made  by  the  Dinwiddies,  to 
whom  the  lands  in  controversy  had  been  allotted.  The  examiner 
rendered  a  decision  modifying  that  of  the  regional  grazier  and 
directed  that  the  lands  in  controversy  be  included  in  the  allotment 
of  Goedeke  rather  than  in  that  of  the  Dinwiddies.  From  this  deci- 
sion the  Dinwiddies  have  appealed  to  the  Department. 

The  period  of  time  covered  by  the  application  expired  April  30, 
1938,  and  the  Rules  for  the  Administration  of  Grazing  Districts, 
approved  January  28,  1937,  have  been  superseded  by  the  Federal 
Range  Code,  approved  March  16  and  June  22,  1938.  The  appeal 
accordingly  is  moot  and  might  be  dismissed  without  further  con- 
sideration were  it  not  for  the  fact  that  the  issues  involved  in  the 
controversy  concerning  the  1937  allotments  appear  again  to  be 
presented  in  1938. 

Both  Goedeke  and  the  interveners  controlled  a  number  of  stock 
waters,  consisting  of  certain  wells  and  tanks,  which  are  competing 
waters  under  Sec.  2(n)  of  the  Federal  Range  Code.  It  appears 
from  the  files  that  on  March  2,  1938,  the  regional  grazier  took  action 
for  the  year  1938,  granting  allotments  to  Goedeke  and  the  Din- 
widdies which  were  the  same  as  those  directed  by  the  examiner  in  the 
decision  from  which  this  appeal  has  been  taken.  It  does  not  appear 
that  any  appeal  from  this  action  has  been  taken  by  the  Dinwiddies 
to  date. 

From  the  record  submitted,  including  certain  exhibits  consisting 
of  maps  of  the  area  in  controversy,  it  is  impossible  to  determine 
whether  the  examiner's  action  was  correct  under  the  rules  of  Jan- 
uary 28,  1937,  or  whether  it  would  be  correct  as  taken  under  the 
Federal  Range  Code.  The  controversy  is  complicated  not  only  by 
the  large  number  of  stock  waters  within  a  comparatively  small  area, 
but  further  by  an  involved  land  status  pattern  which  makes  difficult 
the  determination  of  the  practicability  of  certain  livestock  operations 
by  the  parties. 

In  view  of  the  foregoing  and  since  the  1937  appeal  in  any  event 
is  moot,  as  previously  pointed  out,  it  is  unnecessary  at  this  time  to 
determine  the  propriety  of  the  examiner's  decision.  In  the  event  that 
an  appeal  is  taken  from  the  action  of  the  regional  grazier  of  March  2, 
1938,  and  a  hearing  thereupon  should  be  held,  the  regional  grazier 
should  be  prepared  to  present  complete  evidence  concerning  the 
service  values  of  the  several  stock  waters,  as  defined  in  Sec.  2, 
Par.  m  of  the  Federal  Range  Code,  the  extent  to  which  these  waters 
are  competing  waters,  the  number  of  livestock  which  were  properly 
grazed  from  these  waters,  as  provided  in  Sec.  2(1),  including  the 
ownership  of  such  livestock,  evidence  of  the  ownership  or  control 
of  what  appear  to  be  the  private  lands  which  create  the  involved 
land  status  pattern  to  which  reference  already  has  been  made  above, 
and  evidence  showing  by  whom  the  many  fences  in  the  area  were 
erected  and  at  what  time  and  for  what  purpose. 

The  appeal  is  dismissed. 

Oscar  L.  Chapman, 

Assistant  Secretary. 
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FLORENCE  S.  CURETON,  STOCKMAN  BROTHERS,  Appellants 
A-21314  Decided  August  i,  1038 

3.5  Appeal  Procedure — Change  in  Regulations 

An  appeal  may  be  dismissed  as  moot  where  the  grazing  season  has  expired 
and  new  regulations  have  been  adopted. 

DECISION 

Florence  S.  Cureton  and  Stockman  Brothers  have  appealed  from 
the  decision  of  an  examiner  of  the  Division  of  Grazing,  dated  Novem- 
ber 29,  1037,  which  modified  the  decision  of  the  regional  grazier  by 
making  an  addition  to  the  allotment  of  the  appellants  to  the  extent 
of  a  portion  of  Sec.  35,  T.  IT  S.,  E.  19  W.,  N.M.P.M. 

On  January  22,  1937,  Florence  S.  Curton  and  Stockman  Brothers 
filed  a  joint  application  for  a  license  to  graze  on  an  individual  al- 
lotment of  certain  described  public  range  in  New  Mexico  Grazing 
District  No.  3.  This  application  was  denied  by  the  regional  grazier, 
however,  to  the  extent  of  a  portion  of  the  land  for  which  they  had 
applied.  They  appealed  to  an  examiner  of  the  Division  of  Grazing 
and  on  November  18,  1937,  a  hearing  was  held  at  Lordsburg,  New 
Mexico,  in  which  intervention  was  made  by  William  Woren  and 
C.  C.  Martin,  to  whom  the  lands  in  controversy  had  been  allotted. 
Following  the  decision  of  the  examiner  described  above,  Florence  S. 
Curton  and  Stockman  Brothers  appealed  to  the  Department. 

The  period  of  time  involved  in  the  application  expired  April  30, 
1938,  and  the  Rules  for  the  Administration  of  Grazing  Districts, 
approved  January  28,  1937,  have  been  superseded  by  the  Federal 
Range  Code,  approved  March  16  and  June  22,  1938.  The  appeal  ac- 
cordingly is  moot  and  may  be  dismissed.  It  is  sufficient  to  point  out 
that  the  controversy  between  the  parties  appears  to  involve  the  rating 
to  be  given  their  several  stock  waters,  which  are  competing  waters 
under  Sec.  2(n)  of  the  Federal  Range  Code,  and  accordingly  the 
size  of  the  allotments  of  public  range  which  should  be  granted  them. 

It  is  unnecessary  to  determine  the  propriety  of  the  examiner's  de- 
cision for  1937  and  any  1938  a^Dplications  made  by  the  parties  should 
be  considered  under  the  appropriate  provisions  of  the  Federal 
Range  Code,  with  particular  reference  to  Sees.  2(m),  2(n)  and 
Sec.  4,  Par.  <2,  which  provides  in  part: 

Water  will  be  rated  for  its  service  value  hy  deducting  therefrom  the  carry- 
ing capacity  of  half  of  the  area  serviced  jointly  by  competing  water  of  the 
same  class,  and  the  carrying  capacity  of  all  private  or  State  land  located 
within  such  service  area  and  not  owned  or  controlled  by  the  applicant.  [Italics 
supplied.  ] 

The  appeal  is  dismissed. 

Oscar  L.  Chapman, 

Assistant  Secretary. 
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SAM  L.  SMITH,  Appellant 
A-21337  Decided  August  ^,  19S8  56  I.D.  370 

5.3  Base  Property  (Generally) — Qualification,  Area  of  Public  Domain  Use 

Grazing  operations  conducted  during  the  priority  period  on  a  stock  driveway 
or  upon  another's  homestead  entry  should  be  deducted  in  determining  the 
Class  1  base  property  qualification. 

DECISION 

The  Bloom  Land  and  Cattle  Company  and  J.  J.  Cole  and  Sons, 
both  of  Roswell,  New  Mexico,  have  appealed  from  a  decision  of  an 
examiner  of  the  Division  of  Grazing,  dated  January  11,  1938,  which 
affirmed  the  decision  of  the  regional  grazier. 

On  July  9,  1937,  the  regional  grazier  formally  notified  Sam  L. 
Smith,  of  Eoswell,  New  Mexico,  that  his  1937  application  for  a 
license  to  graze  in  New  Mexico  Grazing  District  No.  6  would  be 
granted  to  the  extent  of  10  cattle,  8  horses  and  100  sheep  on  a  certain 
described  allotment  of  public  lands,  including  portions  of  Sees.  10, 
11,  14,  15,  22  and  23,  T.  11  S.,  R.  21  E.,  N.M.P.M.  The  Bloom 
Land  and  Cattle  Company  and  J.  J.  Cole  and  Sons  appealed  to  an 
examiner  of  the  Division  of  Grazing  from  the  action  taken  by  the 
regional  grazier  on  their  applications,  on  the  ground  that  they  were 
entitled  to  have  the  lands  which  had  been  allotted  to  Sam  L.  Smith 
included  in  their  allotments.  Wliile  the  record  is  not  clear,  it  appears 
that  Ben  and  W.  E.  Smith,  who  had  been  granted  an  allotment 
adjoining  that  of  Sam  L.  Smith  on  the  north,  also  intervened  in 
the  hearing  held  by  the  examiner  on  October  18,  1937,  at  Roswell, 
New  Mexico.  The  examiner  affirmed  the  decision  of  the  regional 
grazier  in  granting  the  described  allotment  to  Sam  L.  Smith.  From 
this  decision  the  Bloom  Land  and  Cattle  Company  and  J.  J.  Cole 
and  Sons  have  appealed  to  the  Department. 

The  period  of  time  involved  in  the  applications  for  license  expired 
April  30,  1938,  and  the  Rules  for  the  Administration  of  Grazing  Dis- 
tricts, approved  January  28,  1937,  have  been  superseded  by  the 
Federal  Range  Code,  approved  March  16  and  June  22,  1938.  The 
appeals  accordingly  are  moot  and  might  be  dismissed  on  that  ground. 
Since  it  appears,  however,  that  the  issue  involved  in  the  hearing 
was  one  which  again  may  arise  in  the  consideration  of  any  1938 
grazing  applications  made  by  the  parties  under  the  Federal  Range 
Code,  it  will  be  discussed  briefly. 

The  base  property  of  Sam  L.  Smith  consists  of  a  well  situated  in 
Sec.  15,  T.  11  S.,  R.  21  E.  This  well  was  developed  in  1935  and 
hence  was  within  group  2  of  the  preference  class  defined  in  the 
Rules  of  January  28,  1937,  and  is  now  a  class  2  water  imder  Sec.  4, 
Par.  a  of  the  Federal  Range  Code.  It  appears  that  all  of  the  other 
parties  interested  in  this  controversy  have  waters  so  situated  that 
their  service  areas  overlap  that  of  the  well  controlled  by  Sam  L. 
Smith,  and  that  all  of  these  other  waters  were  within  group  1  of 
the  preference  class  defined  in  the  Rules  of  January  28,  1937,  and 
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are  now  class  1  waters  under  the  Federal  Range  Code.  In  the 
absence  of  any  other  qualifying  factor  Sam  L.  Smith's  preference 
right  to  a  substantial  portion  of  the  service  area  of  his  well  therefore 
would  be  junior  to  that  of  the  other  parties,  since  class  1  and  class  2 
waters  cannot  compete  for  the  same  range.  See  Sec.  2(n)  of  the 
Federal  Range  Code. 

An  additional  factor  thus  far  has  been  ignored,  however.  Sam  L. 
Smith's  Exhibit  A,  which  is  a  map  of  the  area  involved,  shows  that 
a  substantial  portion  of  the  overlapping  service  areas  of  the  several 
waters  in  question  was,  during  the  5-year  period  immediately  pre- 
ceding tlune  28,  1934,  included  either  in  homestead  entries  or  in  a 
stock  driveway  established  under  Sec.  10  of  the  act  of  December  29, 
1916  (39  Stat.  862).  The  stock  driveway  withdrawal  was  revoked 
subsequent  to  June  28,  1934,  and  some  of  the  homestead  entries  have 
been  relinquished.  This  case  accordingly  presents  the  same  issue  as 
that  involved  in  Roman  0.  Nunez,  56  I.D.  363,  (A.  21199),  decided 
August  1,  1938.  The  only  additional  factor  presented  in  this  case  is 
that  of  the  existence  of  the  homestead  entries  during  the  5 -year 
period,  but  the  case  is  governed  by  the  principles  laid  down  in  the 
Nunez  case,  in  which  it  was  held  that  any  grazing  operation  on  a 
stock  driveway  during  the  5 -year  period  cannot  be  considered  as 
"proper"  grazing  for  the  purposes  of  determining  the  extent  of  an 
applicant's  priority  under  Sec.  2(1)  of  the  Federal  Range  Code. 
Since  any  grazing  operation  conducted  by  any  of  the  parties  on  an- 
other's homestead  entry  would  be  equally  improper  within  the  mean- 
ing of  the  rule,  the  carrying  capacity  of  those  lands,  as  well  as  that 
of  the  lands  included  in  the  stock  driveway,  should  be  deducted  in 
computing  the  extent  to  which  the  waters  of  the  Bloom  Land  and 
Cattle  Company,  J.  J.  Cole  and  Sons,  and  Ben  and  W.  E.  Smith  are 
prior  waters. 

Since  the  decision  in  the  Nunez  case,  supra,  in  which  the  Bloom 
Land  and  Cattle  Company  also  was  involved,  contains  a  complete 
discussion  of  the  principles  applicable  in  this  situation  under  the 
Federal  Range  Code,  it  is  unnecessary  to  discuss  this  appeal  further. 
It  is  sufficient  to  say  that  the  allotment  granted  Sam  L.  Smith  ap- 
pears to  be  a  proper  one  under  the  Federal  Range  Code,  based  on 
a  finding  that  his  class  2  water  competes  with  the  waters  of  the  other 
parties  to  the  extent  that  they  are  class  2  waters,  and  there  was 
nothing  in  the  Rules  of  January  28,  1937,  which  would  have  justified 
a  different  conclusion. 

Any  applications  for  grazing  licenses  filed  by  the  parties  for  the 
year  1938  should  be  considered  under  the  appropriate  provisions  of 
the  Federal  Range  Code  and  in  the  light  of  the  foregoing  discussion. 

The  decision  of  the  examiner  is  affirmed  and  the  appeals  are 
dismissed. 

Oscar  L.  Chapman, 

Assistant  Secretary. 
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A.  E.  AND  W.  J.  BOZARTH,  Appellants 
A.-21490  Decided  August  ^,  19S8 

13.  Free  Use 

Free-use  applicants  have  preference  rights  which  are  senior  to  those  of  regu- 
lar applicants. 

DECISION 

A.  E.  and  W.  J.  Bozarth,  and  R.  H.  and  R.  A.  Crosby  have 
appealed  from  the  decision  of  an  examiner  of  the  Division  of  Graz- 
ing, dated  March  11,  1938,  modif3dng  the  decision  of  the  regional 
grazier. 

All  of  the  parties  filed  applications  for  licenses  to  graze  on  certain 
described  public  range  in  New  Mexico  Grazing  District  No.  6  for 
the  year  1937.  These  applications  resulted  in  the  granting  of  certain 
allotments  b}^  the  regional  grazier,  which  were  not  satisfactory  to  the 
parties,  however.  Both  the  Bozarths  and  the  Crosbys  appealed  from 
the  decisions  of  the  regional  grazier  and  on  October  15,  1937,  a 
hearing  was  held  at  Roswell,  New  Mexico.  It  appears  that  the 
parties  were  unable  to  agree  on  the  issues  involved  in  the  con- 
troversy at  that  time  and  the  examiner  ordered  that  a  detailed  range 
examination  and  survey  be  made  and  that  a  report  be  submitted  as 
a  basis  for  further  action  by  the  regional  grazier.  Pursuant  to  the 
report  which  was  furnished,  the  regional  grazier  modified  his  previ- 
ous action  but  the  Bozarths,  still  dissatisfied,  appealed  from  the 
action  to  an  examiner  of  the  Division  of  Grazing  and  on  February  28, 
1938,  a  further  hearing  was  held  at  Roswell,  New  Mexico.  On 
March  11,  1938,  the  examiner  rendered  a  decision  modifying  the 
latter  action  of  the  regional  grazier  in  certain  respects.  From  this 
decision  both  the  Bozarths  and  the  Crosbys  appealed  to  the  De- 
partment. 

The  period  of  time  covered  by  the  applications  of  both  the 
Bozarths  and  the  Crosbys  expired  April  30,  1938,  shortly  after  the 
decision  of  the  examiner  was  rendered.  It  appears  that  the  con- 
tinuation of  the  hearing  from  October  1937  to  February  1938,  was 
occasioned  by  the  necessity  of  the  comprehensive  range  examination 
and  survey  to  which  reference  already  has  been  made.  The  appeal 
of  the  Crosbys  was  transmitted  to  the  Department  on  May  26  and 
that  of  the  Bozarths  on  June  21.  The  appeals  consequently  were 
moot  upon  their  receipt  by  the  Department,  and  while  it  is  un- 
fortunate that  it  has  been  impossible  to  make  a  timely  determination 
of  the  issues  involved  in  the  controversy,  no  useful  purpose  would 
be  served  by  a  detailed  discussion  of  them  at  this  time,  particularly 
in  view  of  the  fact  that  the  Rules  for  Administration  of  Grazing 
Districts,  approved  January  28,  1937,  under  which  the  case  was 
decided  by  the  examiner,  have  been  superseded  by  the  Federal 
Range  Code,  approved  March  16  and  June  22,  1938.  The  appeals 
accordingly  may  be  dismissed. 

It  is  sufficient  to  say  that  both  the  Bozarths  and  the  Crosbys  base 
their  claims  to  rights  to  graze  on  the  area  in  controversy  on  several 
stock  waters,  consisting  of  certain  wells  and  tanks,  which  are  com- 
peting waters  under  Sec.  2(n)   of  the  Federal  Range  Code.     Any 
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1038  applications  made  by  tlie  parties  should  be  considered  imdei 
the  appropriate  provisions  of  the  Code,  with  particular  reference 
to  that  portion  of  Sec.  4,  Par.  a  which  provides  for  certain  deduc- 
tions from  the  carrying  capacity  of  the  service  areas  of  base  waters. 
Particular  attention  also  should  be  given  to  the  question  of  the  con- 
trol of  what  is  known  as  the  Antelope  Tank,  situated  in  Sec.  22, 
T.  9  S.,  R.  30  E.,  N.M.P.M.  The  Crosbys  claim  control  of  this 
tank,  but  the  1937  record  does  not  show  clearly  the  time  and  mannei 
of  the  acquisition  of  its  control.  Neither  does  the  record  explain 
11  matter  which  has  been  raised  by  the  Bozarths.  It  is  contended 
in  their  brief  that  the  decision  from  which  the  appeals  have  been 
taken  results  in  preventing  certain  free  users  access  to  their  only 
stock  water.  Under  Sec.  6,  Par.  a  of  the  Federal  Range  Code,  free- 
use  applicants  have  preference  rights  which  are  senior  to  those  of 
regular  applicants,  and  the  contention  of  the  Bozarths  should  be 
considered  in  connection  with  any  action  taken  on  the  applications 
of  the  parties  in  1938. 

Before  concluding,  it  may  be  observed  that,  subject  to  the  furnish- 
ing of  further  evidence  on  the  points  discussed  above,  the  record 
made  in  the  1937  hearing  would  appear  to  afford  a  sufficient  basis 
for  the  determination  of  any  appeal  taken  in  1938,  provided  the 
parties  should  stipulate  to  that  effect. 

The  appeals  are  dismissed. 

Oscar  L.  Chapman, 

Assistant  Secretary. 


GEORGE  H.  FRANZ,  Appellant 
A-21595  Decided  August  4,  1938 

5.1  Base  Property  (Generally) — Ownership  or  Control 

Where  the  Commissioner  of  the  Land  Office  has  granted  permission  to  a 
livestock  operator  to  use  water  from  a  well  owned  by  the  United  States, 
the  operator  has  sufficient  "control"  of  the  water  to  have  it  considered  as 
base  property  so  long-  as  the  permission  remains  unrevoked. 

DECISION 

George  H.  Franz,  of  Green  River,  Utah,  has  appealed  from  the 
findings  of  fact  made  by  an  examiner  of  the  Division  of  Grazing  in 
connection  with  Franz'  application  for  a  grazing  license. 

On  February  10,  1937,  the  appellant  filed  an  application  for  a 
license  to  graze  275  cattle  on  an  individual  allotment  of  certain 
described  public  range  until  May  1,  1938.  On  April  30,  1937,  the 
Acting  Kegional  Grazier  denied  the  application  "for  lack  of  com- 
mensurate property."  Franz  appealed  to  an  examiner  of  the  Division 
of  Grazing  and  a  hearing  was  held  at  Price,  Utah,  on  August  5, 
1937.  The  principal  issue  involved  appears  to  have  been  whether 
a  certain  well  claimed  by  the  appellant  should  be  recognized  as  base 
property  under  the  Rules  for  the  administration  of  Grazing  Districts, 
approved  January  28,  1937.  The  examiner  made  certain  findings  of 
fact  but  disclaimed  authority  to  decide  the  question  raised  concerning 
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the  appellant's  claim  to  the  well  and  on  September  30,  1937,  referred 
the  entire  record  to  the  Department  "for  consideration  and  decision.'^ 
Franz  filed  a  petition  requesting  that  the  entire  record  be  con- 
sidered by  the  Department.  In  these  circumstances  the  matter  may 
be  treated  by  the  Department  in  the  same  manner  as  if  brought 
before  it  in  the  usual  course  of  appeal. 

The  period  of  time  involved  in  the  application  expired  April  30, 
1938.  The  matter  accordingly  is  now  moot  and  no  useful  purpose 
would  be  served  at  this  time  by  a  detailed  discussion  of  the  issues 
involved  in  the  controversy,  particularly  in  view  of  the  fact  that  the 
rules  of  January  28,  1937,  under  which  the  case  was  considered  by 
the  examiner,  have  been  superseded  by  the  Federal  Range  Code, 
approved  March  16  and  June  22,  1938.  Since  it  appears,  however, 
that  the  principal  issue  concerning  the  well  to  which  reference 
already  has  been  made  is  one  which  again  may  arise  in  the  con- 
sideration of  any  application  made  by  Franz  under  the  Federal 
Range  Code,  it  merits  brief  comment. 

Sec.  4,  Par.  A  of  the  Federal  Range  Code  provides  in  part: 

For  the  purpose  of  determining  the  proper  use  of  the  base  properties  of  all 
applicants  and  their  relative  dependence  upon  the  Federal  range,  water  con- 
ditions and  other  factors  affecting  livestock  operations  in  the  area  vrill  be 
considered.    Base  properties  will  be  classified  as  land  or  water  *  *  *. 

It  appears  from  the  record  that  the  appellant  owns  or  controls  cer- 
tain lands  in  Utah  Grazing  District  No.  7  in  addition  to  the  right 
claimed  by  him  in  the  well.  What  the  base  property  requirements  in 
this  particular  unit  of  Utah  Grazing  District  No.  7  should  be  is 
not  clear  from  the  record  and  need  not  be  determined  in  this  appeal. 
Such  a  determination  will  be  necessary,  however,  in  the  consideration 
of  any  application  under  the  Federal  Range  Code  and  should  be 
made  in  the  light  of  the  factors  set  forth  in  Sec.  4,  Par.  a,  quoted 
above. 

Sec.  6,  Par.  h  of  the  Federal  Range  Code  provides  for  the  is- 
suance of  regular  grazing  licenses  to  qualify  applicants  "owning  or 
controlling  water,"  in  a  specified  order  of  classes  which  is  not  in- 
volved here,  "to  the  extent  of  the  service  value  of  such  water.'' 
If  it  be  assumed,  without  deciding,  that  water  should  receive  a 
rating  as  base  property  in  this  unit,  the  history  of  the  well  claimed 
by  the  appellant  presents  the  question  whether  it  is  "controlled"  by 
him  within  the  meaning  of  Sec.  6,  Par.  h. 

It  appears  from  the  record  that  Ethel  Shipley  at  one  time  was 
the  assignee  of  oil  and  gas  prospecting  permit  Salt  Lake  City  Serial 
No.  032263,  issued  April  26,  1923,  under  the  act  of  February  25,  1920 
(41  Stat.  437),  and  that  pursuant  to  an  operating  agreement  the 
Texas  Production  Company  drilled  a  well  in  Sec.  5,  T.  27  S.,  R.  14  E., 
S.L.M.  A  water  well,  however,  resulted  from  this  drilling  operation 
and  Ethel  Shipley  and  the  Texas  Production  Company  relinquished 
the  well  to  the  United  States  on  November  18,  1931.  Franz  testified 
that  he  acquired  a  right  to  the  well  from  the  Texas  Production 
Company,  prior  to  its  relinquishment  to  the  United  States,  in  con- 
sideration of  his  removal  of  its  equipment  from  the  drilling  site.  It 
is  unnecessary  to  comment  on  the  dubious  legal  effect  of  this  trans- 
action, if  it  took  place,  in  view  of  the  discussion  to  follow. 
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The  record  includes  a  copy  of  a  letter  dated  November  14,  1933, 
from  the  Commissioner  of  the  General  Land  Office  to  the  register  of 
the  United  States  Land  Office  at  Salt  Lake  City,  Utah,  in  which 
reference  is  made  to  an  application  by  Franz  for  permission  to  pump 
water  from  the  well  which  has  been  described.  The  following  is 
quoted  from  the  letter,  which  was  approved  by  the  Department : 

*  *  *  Franz  states  that  he  is  engaged  in  the  cattle  business;  that  due  to 
drought  there  is  an  insufficiency  of  water  for  his  stock  at  this  time;  that  he 
has  consulted  with  T.  C.  Conley,  agent  for  assignee  Shipley,  for  the  use  of 
water  from  this  well,  in  such  amounts  as  may  be  necessary  normally  to  water 
500  head  of  stock;  that  he,  Franz,  agrees  to  equip  said  well  for  water  pump- 
ing purposes  at  his  own  cost  and  expense,  without  cost  or  expense  to  the  Gov- 
ernment or  to  assignee  Shipley  or  operator  Conley  and  with  the  understanding 
and  agreement  that  no  waste  of  water  or  damage  or  injury  to  the  well  will 
result. 

*  *  *  *  Hf  *  * 

*  *  *  Under  date  of  January  20,  1932,  the  Geological  Survey  reported  that 
this  well  had  been  properly  plugged  and  abandoned  in  so  far  as  the  protection 
of  oil  and  gas  information  was  concerned  and  had  been  placed  in  a  satisfactory 
mechanical  condition  for  use  as  a  water  well  and  that  said  bureau  offered  no 
objection  to  the  use  of  the  well  as  a  source  of  water. 

Accordingly,  you  will  advise  Franz  that  no  objection  will  be  made  to  the  use 
of  this  well  as  a  water  well  by  him  under  the  conditions  proposed  by  him. 
Also,  that  by  such  use  he  can  acquire  no  right  as  against  the  United  States 
to  continued  use  of  the  water  or  the  well. 

It  is  not  disputed  that  the  appellant  did  equip  the  well  at  his  own 
expense  and  there  is  evidence  which  would  support  a  finding  that  it 
was  used  by  him  in  livestock  operations  in  connection  with  the 
public  range  prior  to  June  28,  1934.  So  long  as  the  permission 
extended  in  the  Commissioner's  letter  of  November  14,  1933,  remains 
unrevoked  there  can  be  no  question  that  Franz  has  sufficient  "control" 
of  the  water,  within  the  meaning  of  Sec.  6,  Par.  b  of  the  Federal 
Range  Code  to  entitle  him  to  have  the  well  considered  as  base 
property  and  accordingly  to  have  its  service  value  rated,  provided, 
of  course,  that  water  properly  should  be  given  a  rating  in  this 
particular  area. 

Franz  also  claims  a  right  to  the  water  from  the  well  based  on 
Underground  Water  Claim  No.  68,  filed  July  29,  1935,  with  the 
State  Engineer  of  Utah.  The  validity  of  this  alleged  right  need  not 
be  determined  at  this  time,  however,  in  view  of  the  foregoing  dis- 
cussion. 

Any  application  for  a  1938  grazing  license  should  be  considered 
under  the  appropriate  provisions  of  the  Federal  Range  Code  and 
in  the  light  of  the  foregoing  discussion.  It  may  be  observed  that 
to  the  extent  it  covers  any  issues  which  might  be  raised  in  any 
appeal  taken  from  an  application  made  for  a  1938  grazing  license 
the  record  made  in  the  1937  hearing  might  be  stipulated  to  be  a  part 
of  the  record  on  appeal. 

The  appeal  is  dismissed. 

Oscar  L.  Chapman, 
Assistant  Secretary, 
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KING  BROTHERS,  INC.,  EMERY  KING,  GEORGE  L.  COOMBS,  HUGH 
V.  KING,  H.  A.  WILLIAMS,  JOHN  S.  HISKEY,  SAM  ALLEN  AND 
EDMUND  KING,  AppeUants 

A-21159  Decided  August  9,  1938 

3.11  Appeal  Procedure — Burden  of  Proof 

The  Bureau  of  Land  Management  does  not  have  the  burden  of  proving  that 
the  area  in  which  a  licensee  is  permitted  to  graze  has  sufficient  carrying 
capacity  to  provide  feed  for  his  licensed  livestock. 

3.12  Appeal  Procedure — Sufficiency  and  Weight  of  Evidence 

A  decision  based  upon  the  best  information  available  as  to  the  carrying 
capacity  of  the  range  will  be  supported  by  the  Department  where  there  is 
no  showing  that  the  information  is  incorrect. 

4.1  Apportionment  of  the  Federal  Range — Area  of  Use 

An  applicant  is  not  entitled,  as  a  matter  of  right,  to  the  use  under  his 
license  of  the  same  part  of  the  Federal  range  which  he  used  in  the  past. 

An  appeal  has  been  taken  by  King  Brothers,  Inc.,  Emery  King^ 
George  L.  Coombs,  Hugh  V.  King,  H.  A.  Williams,  John  S.  Hiskey, 
Sam  Allen  and  Edmund  King,  from  a  decision  of  the  acting  regional 
grazier  of  Utah,  rendered  pursuant  to  a  decision  of  an  examiner  of 
the  Division  of  Grazing  relative  to  the  adjudication  of  applications 
for  grazing  licenses  in  the  Boulder  and  Henry  Mountain  Units  of 
Utah  Grazing  District  No.  5.  The  history  of  the  controversy  and 
the  pertinent  facts  are  as  follows: 

Utah  Grazing  District  No.  5  was  established  by  the  Secretary  of 
the  Interior  on  May  7,  1935.  For  the  purpose  of  aiding  in  the 
administration  of  the  district  several  units  were  set  up  in  the  district, 
including  the  Henry  Mountain  and  Boulder  Units  herein  involved. 

It  appears  that  there  are  32  persons  residing  within  the  Boulder 
Unit,  31  of  whom  are  Group  1  licensees,  and  who  have  been  ac- 
customed to  grazing  their  livestock  (mostly  cattle)  within  the  unit. 
It  also  appears  that  for  many  years  it  has  been  customary  for  the 
appellants  herein,  who  are  also  Group  1  licensees  but  who  are  not 
residents  of  Boulder  Unit,  to  graze  their  sheep  on  lands  in  the  unit 
during  various  seasons  of  the  year.  In  the  granting  of  licenses  for 
1937  some  of  the  appellants  were  licensed  to  graze  their  sheep  on 
the  Boulder  Unit  and,  as  a  result,  the  licensees  who  reside  within 
the  unit  and  who  have  styled  themselves  the  "Boulder  Grazing 
Association"  filed  a  protest  with  the  acting  regional  grazier  wherein 
it  was  stated  that  the  available  range  in  the  unit  is  only  sufficient 
for  the  grazing  of  the  livestock  for  which  they  are  commensurate, 
and  that  the  appellants,  referred  to  in  the  protest  as  the  "Wayne 
County  sheep  men,"  should  not  be  licensed  to  graze  their  sheep  within 
the  unit.  This  protest  was  dismissed  by  the  acting  regional  grazier, 
whereupon  an  appeal  was  filed  by  the  protestants  and  the  matter  was 
set  for  hearing  before  an  examiner  of  the  Division  of  Grazing,  the 
notice  of  hearing  designating  Richfield,  Utah,  and  July  3,  1937,  as 
the  place  and  date  of  hearing. 

At  the  hearing  both  the  protestants  and  the  so-railed  Wayne 
County  sheep  men  were  represented. 

It  was  agreed  among  the  parties  that  the  sole  issue  involved  was 
the  exclusion  from  the  Boulder  Unit   of  all   licensees   whose  base 
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property  is  not  within  the  Boulder  Unit  and  Avho  do  not  reside 
within  the  unit.  Considerable  testimony  w^as  taken  which  dealt 
with  range  conditions  within  the  unit,  the  customary  use  of  certain 
parts  of  the  range  and  the  seasons  of  use.  It  was  shown  by  the 
testimony  that  there  are  eight  bands  of  sheep  owned  by  the  seven 
individual  appellants,  that  it  had  been  determined  that  the  available 
range  in  the  unit  over  and  above  that  necessary  for  the  use  of  the 
licensees  who  reside  in  the  unit  was  only  sufficient  for  three  of  these 
bands  of  sheep,  and  that  the  determination  of  which  of  these  bands 
should  be  permitted  to  graze  in  the  unit  w^as  accomplished  by  placing 
eight  slips  of  paper  in  a  hat  and  drawing  three  of  the  slips  there- 
from. 

On  July  7,  1937,  the  examiner  rendered  his  decision  wherein  he 
found  that  there  had  been  no  competent  range  examination  of  suffi- 
cient detail  to  permit  of  an  accurate  determination  of  the  carrying 
capacity  of  the  range  in  the  district  or  the  units  thereof;  also  that 
there  had  been  no  complete  report  as  to  the  base  property  of  the 
various  applicants  or  licensees  in  the  district.  He  also  made  a 
tentative  finding  that  the  carrying  capacity  of  the  Federal  range  in 
the  Boulder  Unit  was  32,200  animal  unit  months,  and  that  the 
Group  1  licensees  resident  of  the  unit  were  qualified  to  the  extent  of 
38,615  animal  months,  and  accordingly  ruled  that  the  regional 
grazier  should  adjust  the  licenses  in  accordance  with  one  of  the 
following  methods:  First,  a  horizontal  cut  of  16  percent  on  all 
Group  1  applicants;  second,  formulation  of  proper  commensurate 
property  standard  for  the  unit;  and  third,  redistribution  of  the 
livestock  of  applicants  of  other  units  to  meet  the  estimated  carrying 
capacity  of  32,200  animal  months  of  feed.  The  examiner  also  took 
occasion  to  point  out  that  the  drawing  of  slips  from  a  hat  in  order 
to  determine  who  should  be  permitted  to  graze  their  sheep  in  the 
unit  was  improper. 

An  examination  of  the  record  affords  ample  support  for  the  exam- 
iner's findings  of  fact.  However,  while  not  necessary  to  a  decision 
in  the  instant  case,  it  may  be  remarked  that  the  proper  adjustment 
of  licenses  in  the  district  would  have  necessitated  an  application  of 
all  of  the  three  methods  prescribed  by  the  examiner,  rather  than  any 
one  method  in  itself. 

Pursuant  to  the  examiner's  decision  the  acting  regional  grazier 
called  a  meeting  on  July  14,  1937,  at  Boulder,  Utah,  for  the  purpose 
of  determining  which  of  the  three  methods  set  out  in  the  examiner's 
decision  should  be  adopted  in  adjusting  these  licenses.  After  a  con- 
sideration of  the  matters  discussed  at  this  meeting,  the  acting  re- 
gional grazier  rendered  a  decision,  dated  July  23,  1937,  which  reads 
in  part  as  follows : 

In  reviewing  the  transcript  of  the  hearing  held  on  June  3,  1937,  and  in 
studying  reports  of  the  action  of  the  Advisory  Board  in  granting  licenses  in 
Utah  Grazing  District  No.  5,  the  following  facts  were  disclosed. 

That  the  Advisory  Board  had  set  10  acres  as  the  acreage  necessary  to  sup- 
port one  cow  for  one  month.  The  acreage  of  the  Boulder  Unit  is  322,000  acres^ 
thus  the  carrying  capacity  is  32,200  animal  months.  The  Board,  in  acting  on 
licenses  for  the  period  May  1,  1937  to  April  30,  1938,  recommended  licenses 
to  the  extent  of  32,540  cow-months  in  the  Boulder  Unit,  which  does  not  include 
the  three  bands  of  Wayne  County  sheep  now  in  question,  thus  showing  a  stock- 
ing of  101%  in  the  Boulder  Unit.  If  these  sheep  were  included  the  animal 
units  granted  would  total  37,370,  and  would  result  in  a  stocking  of  the  unit 
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to  the  extent  of  116%.  The  Henry  Mountain  Unit,  which  borders  the  Boulder 
Unit  on  the  north  and  east,  shows  an  acreage  of  1,277,660  acres,  thus  making 
the  carrying  capacity  127,766  animal  months.  The  Board,  in  acting  on  licenses 
for  the  year  1937-1938,  granted  licenses  to  the  extent  of  125,261  cow-months 
in  that  unit,  showing  a  stocking  of  98%,  in  which  the  Wayne  County  sheep 
were  included. 

Under  these  circumstances,  it  seems  proper  to  apply  the  third  method  in 
the  decision  of  the  Chief  Examiner,  namely,  the  redistribution  of  stock.  In 
studying  the  transcript  and  records,  it  is  found  that  the  Wayne  County  sheep 
are  licensed  in  the  Henry  Mt.  Unit,  as  well  as  in  the  Boulder  Unit  at  this 
time  and  had  priority  of  use  within  the  Henry  Mt.  Unit  and  in  the  past  have 
only  been  coming  into  the  Boulder  Unit  when  weather  conditions  would  per- 
mit. On  the  other  hand,  there  are  but  two  of  the  licensees  of  the  Boulder 
Grazing  Association  who  could  qualify  in  any  other  unit,  and  then  for  only 
a  portion  of  the  stock  for  which  they  are  entitled  to  a  license.  It  is  also 
brought  out  that  the  Boulder  Unit  is  more  or  less  isolated  from  the  other  units 
by  natural  obstacles,  such  as  box  canyons,  high  cliffs,  and  inaccessible  terrain. 
Therefore  it  has  been  necessary  for  the  licensees  within  the  Boulder  Unit, 
when  the  feed  was  gone,  to  bring  stock  into  their  feed  yards  while  those  from 
other  parts  of  the  district  have  moved  back  into  other  units  to  obtain  feed. 
All  of  the  Boulder  Grazing  Association  are  residents  of  the  unit  and  have 
ranches  contiguous  to  the  range.  With  the  exception  of  two  licensses,  all  are 
commensurate  for  a  greater  number  of  stock  than  they  are  now  applying  for 
under  the  present  standards  of  commensurability  in  Utah  Grazing  District 
No.  5. 

Inasmuch  as  the  so-called  Wayne  County  sheep  come  from  greater  distances 
and  through  the  Henry  Mt.  Unit  to  reach  the  Boulder  Unit,  it  is  apparent 
that  under  the  law  the  Boulder  Grazing  Association  will  be  given  a  preference 
right.  It  is  also  brought  out  that  by  confining  the  rights  of  the  three  bands 
of  Wayne  County  sheep  to  other  units,  one  small  band  of  1,500  head  of  sheep 
will  be  left  within  tne  Boulder  unit,  which  are  owned  by  Henry  Haws  of 
Boulder,  whose  ranch  lies  within  the  unit. 

Under  these  circumstances  and  since  the  matter  has  been  deferred  to  the 
Regional  Grazier  for  disposal,  the  following  decision  is  rendered :  That  the 
three  bands  of  sheep  coming  from  outside  the  unit  be  redistributed  within  the 
Henry  Mt.  Unit;  that  if  at  all  possible  the  small  band  of  sheep  belonging  to 
Henry  Haws  be  exchanged  for  cattle  and  that  a  license  for  cattle  be  issued 
equal  to  Mr.  Haws'  present  license  for  sheep,  thus  making  the  Boulder  Unit 
an  entire  cattle  unit;  that  the  applicants  remaining  in  the  Boulder  Unit 
receive  a  1%  reduction  in  1938  to  bring  the  stock  of  the  unit  down  to  its 
carrying  capacity  as  stated  in  the  transcript  of  the  hearing  held  at  Richfield, 
Utah,  June  3,  1937. 

It  is  from  this  decision  that  the  present  appeal  has  been  taken. 

In  the  appeal  it  is  alleged  that  the  testimony  adduced  at  the  hear- 
ing on  June  3,  1937,  was  biased  and  did  not  serve  to  indicate  the 
true  condition  of  the  range  in  the  Boulder  unit,  and  that  the  evidence 
was  inconclusive  to  establish  the  fact  that  the  range  in  that  unit  was 
insufEcient  to  support  the  sheep  of  the  appellants  together  with  the 
livestock  of  the  licensees  resident  of  the  district.  The  appellants 
refer  to  the  fact  that  the  examiner  held  in  his  decision  that  there 
should  be  a  range  survey  of  the  district  and  allege  that  no  such 
survey  was  ever  conducted  prior  to  the  acting  regional  grazier's 
decision  of  July  23,  1937.  They  therefore  contend  that  the  action 
of  the  acting  regional  grazier,  restricting  the  appellants  to  the 
Henry  Mountain  Unit,  was  improper.  In  support  of  his  contention, 
the  appeal  states: 

There  is  nothing  in  the  decision  to  show  that  the  three  bands  of  sheep  coming 
from  outside  the  Boulder  Unit  can  be  redistributed  within  the  Henry  Moun- 
tain Unit. 

The  appeal  also  shows  that  the  appellants  feel  that  their  licenses 
entitle  them  to  the  use  of  the  same  Federal  Range  which  they  have 
been  accustomed  to  using  in  the  past. 
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It  is  thus  apparent  that  the  appellants'  objection  to  the  action 
of  the  acting  regional  grazier  in  restricting  them  to  the  Henry 
Mountain  Unit  is  based  on  two  assumptions,  first,  that  the  acting 
regional  grazier  must  assume  the  burden  of  proving  in  all  cases  that 
the  area  in  which  a  licensee  is  to  be  permitted  to  graze  his  livestock 
has  sufficient  carrying  capacity  to  provide  feed  for  such  livestock, 
and  secondly,  that  a  licensee  is  entitled,  as  a  matter  of  right,  to  the 
use  under  his  license  of  the  same  part  or  parts  of  the  Federal  Kange 
which  he  has  used  in  the  past.  Neither  of  these  assumptions  has  any 
support,  either  in  the  Taylor  Grazing  Act  or  the  rules  thereunder. 

As  to  the  assertion  of  the  appellants  that  there  is  nothing  in  the 
acting  regional  grazier's  decision  to  show  that  the  bands  of  sheep 
which  were  ordered  to  be  removed  from  the  Boulder  Unit  to  the 
Henry  Mountain  Unit  can  be  redistributed  within  this  latter  unit, 
it  may  be  stated  that  the  acting  regional  grazier  was  under  no 
obligation  to  do  so.  It  cannot  be  assumed  that  a  regional  grazier 
has  the  burden  of  proving  the  soundness  of  every  decision  that  he 
makes.  In  the  instant  decision,  the  acting  regional  grazier  found 
that  the  carrying  capacity  of  the  Boulder  Unit  was  already  exceeded 
by  the  licenses  held  by  the  group  1  licensees  who  are  residents  of 
that  unit.  He  also  found,  and  stated  in  his  decisions,  that  the 
carrying  capacity  of  the  Henry  Mountain  Unit  was  sufficient  for  all 
group  1  licensees  who  were  allocated  to  that  unit,  including  the 
appellants.  The  appeal  contains  no  allegation  that  such  findings 
were  wrong,  but  nevertheless  attempts  to  cast  the  burden  on  the 
acting  regional  grazier  of  showing  that  the  Henry  Mountain  Unit 
has  sufficient  carrying  capacity  to  support  the  appellants'  livestock. 

The  examiner  found  that  there  had  been  no  competent  range 
survey  of  the  district  and  ordered  that  such  survey  should  be  made, 
presumably  with  the  idea  that  no  readjustments  should  be  made 
until  such  survey  should  be  completed.  The  appellants  allege  that 
no  such  survey  was  made  and  that  the  action  of  the  acting  regional 
grazier  in  ordering  them  to  remove  their  livestock  to  the  Henry 
Mountain  Unit  was  therefore  improper. 

While  the  decision  of  the  acting  regional  grazier  was  made  so  soon 
after  the  decision  of  the  examiner  as  to  indicate,  beyond  all  reason- 
able doubt,  that  no  competent  range  survey  of  the  district  was  made 
in  the  interim,  yet  it  is  significant  that  a  meeting  was  held  by  the 
acting  regional  grazier  prior  to  his  decision,  at  which  meeting  many 
livestock  operators  of  the  district  were  in  attendance,  and  it  is  only 
reasonable  to  assume  that  the  conclusions  that  he  reached  in  his 
decision  regarding  the  carrying  capacity  of  the  two  units  were  the 
result  of  inquiries  made  at  or  about  the  time  of  the  hearing  of 
persons  who  are  familiar  with  the  range  conditions  in  the  district 
and  who  are  qualified,  from  a  practical  standpoint,  to  advise  in  such 
matters.  In  fact,  the  decision  shows  that  the  conclusions  were 
adopted  from  a  recommendation  of  the  district  advisory  board  and, 
while  the  findings  of  such  board  are  not  necessarily  controlling,  they 
are  entitled  to  great  respect. 

But  even  though  the  conclusions  reached  by  the  acting  regional 
grazier  were  not  the  result  of  a  range  survey  or  of  advices  received 
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from  competent  parties,  they  cannot  be  impeached  by  a  mere  state- 
ment that  they  are  erroneous  without  offering  to  show  wherein  the 
error  lies. 

In  so  far  as  the  decision  of  the  examiner  may  indicate  that  a 
regional  grazier  is  without  authority  to  reallocate  licensees  within 
a  district  without  first  conducting  a  competent  range  survey,  it  is 
in  error.  It  is  recognized  that  there  is  much  necessary  information 
to  be  obtained  before  the  licenses  in  any  given  grazing  district  can 
be  adjudicated  in  a  wholly  satisfactory  manner.  Since  the  passage 
of  the  Taylor  Grazing  Act,  every  effort  has  been  made  to  acquire 
this  information,  but  as  yet  much  remains  to  be  accomplished  in  this 
regard.  This  is  no  doubt  true  in  Utah  Grazing  District  No.  5.  But 
this  does  not  mean  tliat  the  acting  regional  grazier  shall  be  power- 
less to  take  any  action  in  regard  to  the  areas  in  which  licensees  shall 
graze  their  livestock  until  all  of  the  desired  information  has  been 
obtained.  On  the  contrary,  it  is  necessary  that  he  act  in  as  reason- 
able a  manner  as  possible  and  with  due  regard  for  the  information 
he  has  at  his  disposal,  and  if  he  does  so,  his  actions  cannot  be  at- 
tacked, especiall}^  in  the  absence  of  an  allegation  that  the  information 
which  is  available  to  him  and  on  the  basis  of  which  he  has  acted 
is  erroneous. 

If  it  were  necessary  for  a  regional  grazier  to  delay  taking  any 
action  in  regard  to  grazing  licenses  and  the  area  in  which  the  privi- 
leges under  such  licenses  are  to  be  exercised,  until  such  time  as  all 
desired  information  is  at  his  disposal,  and  in  the  meantime  licensees 
were  to  be  permitted  to  graze  their  livestock  where  and  as  they 
pleased,  it  would  mean  that  no  greater  degree  of  jurisdiction  over 
the  Federal  range  was  being  exercised  under  the  Taylor  Grazing  Act 
than  was  exercised  before  the  act  was  passed.  Manifestly  this  can- 
not be  true.  Until  the  desired  information  is  available,  the  regional 
grazier  must  act  as  best  he  can,  and  in  fairness  to  all  applicants,  and 
when  he  has  done  sb  no  applicant  or  licensee  can  be  heard  to  com- 
plain if  he  is  made  to  suffer  some  restrictions.  In  the  present  case, 
there  is  no  allegation  of  fact  which  would  indicate  that  the  decision 
of  the  acting  regional  grazier  was  unreasonable  or  that  it  will  result 
in  undue  hardship  on  the  appellants.  No  doubt  it  may  be  distaste- 
ful to  the  appellants  to  be  kept  off  the  Boulder  Unit  where  they  have 
grazed  their  livestock  in  the  past,  and  if  the  Taylor  Grazing  Act 
is  to  be  administered  properly,  there  will  be  many  instances  when 
regional  graziers  will  be  obligated  to  reach  decisions  that  are  dis- 
tasteful to  applicants  and  licensees.  But  if  the  decisions  are  fair 
and  do  not  result  in  extreme  hardship  or  injustice  to  an  applicant, 
they  are  entitled  to  support  by  the  department.  The  appellants  have 
not  alleged  that  the  decision  of  the  acting  regional  grazier  will  result 
in  hardship  to  them,  nor  have  they  stated  any  facts  which  would 
support  such  allegation.  Therefore,  the  acting  regional  grazier's 
decision,  in  so  far  as  it  may  have  been  influenced  by  his  determina- 
tion of  the  carrying  capacity  of  the  two  units  herein  involved,  need 
not  be  disturbed. 

As  stated  above  the  appeal  contains  statements  which  indicate  that 
the  appellants  are  contending  that  their  prior  use  of  certain  areas 
in  the  Boulder  Unit  has  served  to  vest  in  them  a  right  to  continue 
such  use  under  their  licenses.    This  is  not  the  first  case  in  which  the 
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Department  has  been  called  upon  to  decide  and  comment  upon  such 
a  contention.  The  same  contention  was  raised  in  the  case  of  National 
Livestock  Company  and  Zack  Cox^  and  in  the  decision  in  that  case, 
dated  July  7,  1938,  the  Department  stated: 

At  no  place  in  tlie  Act  or  the  rules  and  regulations  is  there  anything  which 
would  give  support  to  a  theory  that  a  permittee  is  entitled  to  the  use,  under 
the  permit,  of  the  particular  land  which  he  had  been  accustomed  to  using  in 
the  past.  *  *  * 

It  is  true  that  the  Act  provides,  in  the  second  proviso  to  section  3,  that  "So 
far  as  consistent  with  the  purposes  and  provisions  of  this  Act,  grazing  privi- 
leges recognized  and  acknowledged  shall  be  adequately  safeguarded  *  *  *." 
In  view  of  this  proviso,  the  grazing  privileges  conferred  by  license  or  permit 
are  made  to  conform,  as  nearly  as  possible,  to  those  heretofore  enjoyed  by 
the  licensee  or  permittee,  in  so  far  as  the  number  of  livestock  to  be  grazed 
under  the  license  or  permit  may  be  concerned,  and  wherever  practicable,  the 
area  in  which  grazing  is  licensed  or  permitted  is  made  to  conform,  as  nearly 
as  possible,  to  the  area  which  the  licensee  or  permittee  has  been  accustomed 
to  use,  or  wherein  he  owns  or  controls  stock  waters.  But  in  no  case  does  the 
licensee  or  permittee  have  any  right  as  a  matter  of  law  to  demand  that  his 
license  or  permit  shall  confer  grazing  privileges  in  any  particular  part  of  a 
grazing  district.  The  fact  that  the  licenses  which  have  been  granted  have 
generally  provided  for  the  use  of  the  particular  range  which  the  licensee  has 
used  in  the  past  is  not  to  be  considered  as  an  acknowledgment  of  a  vested 
right  in  the  licensee  to  the  use  of  such  lands,  but  is  merely  the  carrying  out 
of  a  policy  of  cooperation  between  the  Department  and  those  who  are  engaged 
in  the  livestock  business. 

Plainly,  then,  the  determination  of  the  particular  area  in  which  the  grazing 
is  to  be  permitted  is  a  matter  committed  solely  to  the  discretion  of  the  Depart- 
ment, and  no  permittee  can,  as  a  matter  of  right,  be  heard  to  complain  if  the 
lands  upon  which  he  is  permitted  to  graze  are  different  from  those  which  he 
has  used  in  the  past.  Such  a  complaint  could  only  be  entertained  upon  allega- 
tion that  the  determination  was  so  arbitrary  or  capricious  as  to  render  value- 
less the  privately  owned  land  and  improvements  of  the  operator  adjacent  to 
the  grazing  district  and  seriously  endanger  the  possibility  of  his  continuance 
in  the  livestock  business.  {Red  Canyon  Sheep  Company  et  al.  v.  Ickes,  decided 
May  27, 1938,  98  F.  (2d)  308.) 

There  is  nothing  to  show  that  the  excepted  doctrine  of  the  Bed 
Canyon  Sheep  Company  case  would  have  any  application  to  the 
present  controversy,  as  the  record  contains  no  evidence  that  the 
restriction  of  the  livestock  of  the  appellants  to  the  Henry  Mountain 
Unit  will  affect  the  value  of  their  land  or  improvements  or  seriously 
endanger  the  possibility  of  their  continuance  in  the  livestock  business. 

The  appellants  have  failed  to  show  any  valid  reason  why  the 
decision  of  the  acting  regional  grazier  should  be  disturbed.  The 
appellants  have  no  vested  right  to  the  use  of  any  area  or  areas  in 
th.^  district  and  it  was  proper  for  the  acting  regional  grazier  to 
allocate  them  to  such  area  or  unit  as  he  saw  fit,  provided  in  doing 
so,  he  did  not  act  in  an  arbitrary  or  capricious  manner.  The  record 
shows  that  his  action  was  taken  only  after  a  careful  consideration  of 
all  available  information  and,  while  information  obtained  in  the 
future  may  show  that  a  different  allocation  may  have  been  more 
desirable,  there  is  nothing  in  the  record  which  would  justify  the 
Department  in  modifying  his  present  decision  in  that  regard. 

Nor  was  it  other  than  proper  for  the  acting  regional  grazier  to 
permit  the  licensees  resident  of  the  Boulder  Unit  to  continue  to 
graze  their  livestock  in  that  unit  and  reallocate  the  appellants'  live- 
stock to  the  Henry  Mountain  Unit,  thus  restricting  the  respective 
licensees  to  the  use  of  the  Federal  range  nearest  their  base  proper- 


120    DEPARTMENT  OF  THE  INTERIOR  GRAZING  DECISIONS,    193  6-1958 

ties.  There  is  nothing  unreasonable,  and  in  fact  it  would  seem  to 
be  desirable,  for  licensees  to  be  permitted  to  use  the  range  which  is 
nearest  their  base  property.  The  evidence  shows  that  the  base  prop- 
erty of  the  appellants  is  more  accessible  to  the  Henry  Mountain  Unit 
than  the  Boulder  Unit  and  it  was  proper  for  the  acting  regional 
grazier  to  consider  this  factor  in  determining  where  the  appellants 
should  be  permitted  to  graze  their  livestock. 

A  careful  review  of  the  record  reveals  no  reason  for  disturbing 
the  acting  regional  grazier's  decision.  It  is  accordingly  affirmed 
and  the  appeal  is  dismissed. 

Oscar  L.  Chapman, 

Assistant  Secretary, 


A.  L.  MURRY,  Appellant 
A-21223  Decided  August  9,  1938 

5.1  Base  Property  (Generally) — Ownership  or  Control 

Public  land  occupied  by  the  applicant  which  is  not  subject  to  acquisition 
under  the  homestead  laws  cannot  be  considered  as  base  property. 

DECISION 

On  February  1,  1937,  A.  L.  Murry  filed  an  application  for  a  graz- 
ing license  for  230  head  of  cattle  and  15  horses  from  May  1,  1937, 
to  April  30,  1938,  in  Utah  Grazing  District  No.  6,  under  the  provi- 
sions of  the  Taylor  Grazing  Act  of  June  28,  1934  (48  Stat.  1269), 
as  amended  June  26,  1936  (49  Stat.  1976).  On  March  30,  1937,  the 
acting  regional  grazier  notified  Murry  of  the  issuance  of  the  follow- 
ing license: 

53  cattle— 2  horses,  May  1,  1937,  to  April  30,  1938. 

REJECTED  177  cattle  13  horses  lack  of  commensurate  property. 

Allot.  5  Class  1. 

Murry  appealed  from  this  decision  and  the  matter  was  set  for 
hearing  on  August  9,  1937,  at  Moab,  Utah,  before  an  examiner  of 
the  Division  of  Grazing.  Upon  consideration  of  the  testimony  ad- 
duced at  the  hearing,  the  examiner,  on  September  2,  1937,  rendered 
a  decision  sustaining  the  decision  of  the  acting  regional  grazier. 
Murry  has  appealed. 

The  period  for  which  the  license  was  sought  expired  April  30, 
1938,  and  the  Rules  for  the  Administration  of  Grazing  Districts, 
approved  January  28,  1937,  under  which  Murry's  application  was 
considered,  have  been  superseded  by  the  Federal  Range  Code,  ap- 
proved March  16  and  June  22, 1938.  The  appeal  accordingly  is  moot 
and  may  be  dismissed.  However,  it  appears  that  Murry  is  an  appli- 
cant for  a  1938-39  license,  and  since  the  issues  involved  in  the  hear- 
ing may  be  presented  for  determination  under  the  Federal  Range 
Code,  they  merit  comment. 

On  March  25,  1936,  the  advisory  board  for  District  No.  6  adopted 
the  following  resolution: 
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As  a  base  of  commensurate  property  rating,  we  recommend  that  each 
licensee  shall  have  adequate  commensurate  property  to  enable  him  to  carry 
his  livestock  on  his  ovrn  and  leased  lands,  within  and  contiguous  to  the  dis- 
trict, for  not  less  than  two  months  of  each  year  or  its  equivalent  (Forest 
reserve  rights  not  included). 

It  shall  be  understood  that  the  commensurate  property  and  its  products  shall 
be  used  in  connection  with  the  licensed  livestock. 

This  recommendation  was  adopted  by  the  regional  grazier  as  one 
of  the  standards  by  which  the  extent  of  grazing  licenses  to  be 
granted  would  be  determined,  presumably  in  application  of  the  pro- 
vision in  the  Kules  of  January  28,  1937,  to  the  effect  that  base 
property  should  be: 

Commensurate  for  a  license  for  a  certain  number  of  livestock  if  such  prop- 
erty provides  proper  protection  according  to  local  custom  for  said  livestock 
during  the  period  for  which  the  public  range  is  inadequate. 

It  may  be  observed,  parenthetically,  that  the  record  includes  no 
showing  whatever  which  supports  the  2-month  standard  of  the  re- 
gional grazier  under  the  foregoing  rule.  The  rule  obviously  con- 
templates a  factual  determination  of  the  period  for  which  the  range 
is  adequate^  based  on  physical  considerations,  and  a  computation  of 
the  extent  of  a  given  applicant's  license  by  reference  to  the  carrying 
capacity  of  his  base  property  for  the  remainder  of  the  year,  "the 
period  for  which  the  public  range  is  inadequate."  In  this  particular 
instance,  however,  the  appellant  himself  was  issued  a  license  to  graze 
for  a  12-month  period,  which  is  inconsistent  with  a  finding  that  the 
range  was  inadequate  for  the  2-month  base  property  period  recom- 
mended by  the  district  advisory  board  and  used  by  the  regional 
grazier  as  a  standard.  For  a  further  discussion  of  the  departmental 
rule  in  question,  see  Joseph  F.  Livingston  (A.  21156),  decided  April 
23,  1938,  in  which  it  was  held  that  the  fixing  of  a  2i/2-nionth  base 
property  standard  in  an  area  in  which  the  public  range  was  inade- 
quate for  six  months  constituted  a  violation  of  the  rule,  which  in 
that  particular  case,  however,  appeared  not  to  have  been  to  the  preju- 
dice of  the  appellant. 

In  the  consideration  of  Murry's  application,  the  regional  grazier 
found  that  Murry  was  occupying  640  acres  of  land  under  a  settle- 
ment claim,  and  that  the  forage  on  the  land  was  sufficient  to  support 
one  cow  for  one  month  on  six  acres.  Thus,  the  640  acres  was  ade- 
quate to  provide  106%  cow-months  of  feed,  which  is  sufficient  to 
feed  53l^  cows  during  the  2-month  period  when  the  public  range  is 
not  to  be  used.  On  the  basis  of  these  figures,  Murry  was  granted 
a  license  for  53  head  of  cattle  and  2  horses. 

Assuming  that  the  standard  adopted  by  the  regional  grazier,  to 
the  effect  that  the  range  in  the  district  should  be  stocked  only  ten 
months  of  the  year,  and  that  all  livestock  should  be  kept  off  the 
public  range  in  the  district  for  two  months  of  the  year,  was  a 
proper  one  under  the  departmental  rule,  which  need  not  be  decided 
in  this  appeal,  nevertheless  Murry  was  granted  a  license  for  a 
greater  number  of  livestock  than  that  to  which  he  either  was  then 
entitled,  or  is  now  entitled  under  the  Federal  Range  Code,  because 
of  the  invalidity  of  his  settlement  claim  to  the  extent  of  a  portion 
of  the  land. 
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Murry  alleges  settlement  on  640  acres  of  land  near  Horse  Thief 
Point.  The  record  indicated  that  the  settlement  claim  embraces  what 
are  known  as  Horse  Thief  Springs.  It  appears  that  Murry  has 
marked  the  boundaries  of  the  claim  and  has  performed  bona  fide 
acts  of  settlement  and  occupation.  There  appears  to  be  no  conten- 
tion that  his  settlement  is  not  valid.  However,  he  cannot  be  held 
entitled  to  claim  640  acres. 

The  regulations  of  the  Department  in  regard  to  the  acreage  of 
settlement  claims  are  set  out  in  paragraph  4(a)  of  Circular  No.  541 
(48  L.D.  389),  as  revised  July  16,  1926,  which  provides  in  part: 

Under  the  act  of  August  9,  1912  (37  Stat.,  267),  settlement  right  on  not 
exceeding  320  acres  of  lands  designated  hy  the  Secretary  of  the  Interior  as 
subject  to  entry  under  the  enlarged  homestead  law  may  be  obtained  by  plainly 
marliing  the  exterior  boundaries  of  all  lands  claimed,  whether  surveyed  or 
unsurveyed,  followed  by  the  establishment  of  residence,  *  *  *.  a  settlement 
right  on  not  exceeding  640  acres  of  unsurveyed  land  designated  as  subject  to 
the  stockraising  act  may  be  obtained  by  establishment  and  maintenance  of 
residence  thereon,  provided  the  boundaries  of  the  tract  claimed  are  plainly 
marked  on  the  ground.     [Emphasis  supplied.] 

Murry  settled  on  the  land  in  1931.  The  exact  location  of  the 
land  is  not  known,  but  according  to  records  available  in  the  Depart- 
ment, it  probably  will  be,  when  surveyed,  a  part  of  T.  26  S.,  K.  18 
E.,  S.L.M.  No  lands  in  this  township  or  in  any  of  the  surrounding 
townships  have  been  designated  by  the  Secretary. 

The  enlarged  homestead  act  of  February  19,  1909  (35  Stat.  639), 
permits  homestead  entries  of  320  acres  on  lands  which  have  been 
designated  under  that  act.  Settlement  on  lands  which  are  properly 
subject  to  designation  as  enlarged  homestead  lands  confers  a  right 
to  320  acres,  on  the  theory  that  it  is  the  character  of  the  land  that 
governs  the  area  that  may  be  embraced  in  a  settlement  claim  and, 
if  the  land  subsequently  be  designated  under  the  enlarged  homestead 
act,  all  rights  thereunder  relate  back  to  the  date  of  the  settlement. 
Alfred  0.  Lende,  49  L.D.  305.  Hence,  Murry 's  claim  may  be  valid 
as  to  320  acres,  and  if  the  land  on  which  he  has  settled  is  properly 
subject  to  designation  as  enlarged  homestead  land,  he  has  a  valid 
right  to  the  possession  of  320  acres,  all  else  being  regular. 

But  in  the  absence  of  a  designation  of  the  land  as  being  of  the 
type  contemplated  by  the  stock-raising  homestead  act  of  December 
29,  1916  (39  Stat.  832),  a  settlement  claim  cannot  be  valid  as  to  640 
acres,  for  in  that  act  it  was  provided  that  no  right  could  be  acquired 
by  settlement  upon  a  tract  sought  as  a  stock-raising  homestead  prior 
to  designation.  John  F.  Silver^  52  L.D.  499.  If  a  party  make  settle- 
ment on  640  acres,  and  the  land  is  undesignated  at  the  time  of  settle- 
ment, he  may  acquire  thereby  a  right  only  to  320  acres.  If  the  land 
be  undesignated  at  the  time  of  settlement  but  is  later  designated  as 
subject  to  entry  under  the  stock-raising  homestead  act,  his  rights  are 
then  augmented  so  as  to  include  640  acres.  But  the  right  to  the  640 
acres  dates  from  the  time  of  designation  and  not  from  the  time  when 
settlement  was  made.    Alfred  0.  Lende^  supra. 

As  stated  above,  the  land  on  which  Murry  has  settled  has  never 
been  designated  and  therefore  the  maximum  acreage  to  which  he  has 
a  valid  claim  is  320  acres.    Furthermore,  under  present  conditions. 
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his  right  cannot  be  enlarged  to  embrace  640  acres.  By  Executive 
order  of  November  26,  1934  (No.  6910),  all  vacant,  unreserved,  and 
unappropriated  public  land  in  Utah,  and  certain  other  States,  was 
withdrawn  from  settlement^  location,  sale,  or  entry,  subject^  however^ 
to  existing  valid  rights.  Therefore,  the  only  right  which  Murry  can 
now  claim  is  the  right  w^hich  he  enjoyed  at  the  date  of  this  with- 
drawal. 

As  the  land  has  never  been  designated,  he  has  an  assured  right 
only  to  160  acres,  with  a  possibility  of  a  right  to  320  acres  if  the 
land  is  subject  to  designation  under  the  enlarged  homestead  act.  He 
cannot  claim  640  acres  because  the  land  has  never  been  designated 
under  the  stock-raising  homestead  act.  Therefore,  he  has  a  right 
to  possession  of  only  320  acres,  and  his  assertion  of  ownership  of 
an  additional  320  acres  is  without  sanction  of  law. 

Sec.  2  of  the  Federal  Kange  Code,  supra,  provides  in  part : 

(d)  Property  means  privately  owned  or  controlled  land  or  water  used  in 
range  livestock  operations. 

(e)  Base  property  means  property  used  for  the  support  of  the  livestock  for 
which  a  grazing  privilege  is  sought  and  on  the  basis  of  which  the  extent  of 
a  license  or  permit  is  computed,  without  reference  to  forest  permits  or  com- 
plementary feed. 

Thus,  it  will  be  seen  that  only  property  owned  or  controlled  by  an 
applicant  can  be  considered  as  a  basis  for  the  granting  of  a  grazing 
license.  In  the  instant  case,  Murry  cannot  be  said  to  own  or  control 
more  than  320  acres.  As  to  the  acreage  which  he  is  claiming  above 
that  amount,  he  is  a  mere  occupant  without  color  of  title  or  valid 
claim.  Accordingiy,  his  license,  if  computed  solely  on  the  basis  of 
his  land  ownership  or  control,  would  need  to  be  reduced  one-half, 
or  to  26%  cattle,  assuming  that  it  has  been  properly  determined  that 
the  public  range  in  the  district  is  only  subject  to  use  for  ten  months 
of  the  year.    See  Sec.  5,  Par.  a  and  Sec.  6,  Par.  &(1). 

The  discussion  thus  far  has  been  predicated  on  the  assumption 
that  land  is  the  proper  base  property.  Sec.  4,  Par.  a  of  the  Federal 
Range  Code  provides  in  part: 

For  the  purpose  of  determining  the  proper  use  of  the  base  properties  of  all 
applicants  and  their  relative  dependence  upon  the  Federal  range,  water  con- 
ditions and  other  factors  affecting  livestock  operations  in  the  area  will  be 
considered.    Base  properties  will  be  classified  as  land  or  water  *  *  *. 

The  appellant  contends  that  certain  stock  waters  controlled  by  him 
should  be  considered  in  computing  the  extent  of  his  license.  What 
the  base  property  requirements  in  this  particular  area  should  be, 
however,  is  not  shown  by  the  record  in  this  appeal  and  whether  the 
waters  should  be  rated  therefore  depends  on  the  action  taken  under 
that  portion  of  Sec.  4,  Par.  a  quoted  above. 

Any  application  made  by  Murry  for  1938  should  be  considered 
under  the  appropriate  provisions  of  the  Federal  Range  Code  and  in 
the  light  of  the  foregoing  discussion. 

For  the  reasons  already  indicated,  the  1937  appeal  is  dismissed. 

Oscar  L.  Chapman, 

Assistant  Secretary. 
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ALPOED  ROOS,  Appellant 
A-21097  Decided  October  25,  1938 

15.3  Review  Proceedings — Rehearing 

A  motion  for  rehearing  whicli  presents  only  a  question  considered  at  the  time 
of  the  decision,  will  be  denied. 

MOTION  FOR  REHEARING 

On  July  1,  1936,  Alford  Eoos  was  granted  a  grazing  license  in 
New  Mexico  Grazing  District  No.  3.  In  considering  Koos's  applica- 
tion for  a  1937  license,  he  was  first  notified  that  the  advisory  board 
had  recommended  that  a  license  be  granted  for  a  stated  number  of 
livestock  and  on  certain  allotted  lands.  Roos  protested  this  recom- 
mendation and  he  was  then  notified  by  the  regional  grazier  that  the 
recommendation  was  sustained  but  that  the  township  in  which  his 
allotment  was  located  had  been  recommended  for  elimination  from 
the  grazing  district. 

Roos  appealed  and  on  June  28,  1938,  the  Department  rendered  a 
decision  holding  that  it  was  proper  to  eliminate  lands  from  grazing 
districts  when  it  was  found  advisable  to  do  so,  and  that  the  issue 
was  not  one  on  which  the  licensee  was  entitled  to  a  hearing.  Eoos 
had  alleged  in  his  appeal  that  he  had  obtained  a  loan  of  $500  from 
the  Farm  Security  Administration,  such  loan  being  secured  by  a 
pledge  of  his  livestock  unit,  and  that  the  elimination  of  the  lands 
in  his  allotment  from  the  district,  thus  preventing  renewal  of  his 
license  on  these  lands,  was  in  violation  of  that  part  of  section  3  of 
the  Taylor  Grazing  Act  which  provides  that  no  permittee  who  com- 
plies with  the  rules  and  regulations  laid  down  by  the  Secretary,  shall 
be  denied  the  renewal  of  such  permit  if  such  denial  will  impair  the 
value  of  the  grazing  unit  of  the  permittee  when  such  unit  is  pledged 
as  security  for  any  bona  fide  loan. 

In  answer  to  this  contention,  the  decision  pointed  out  that  Roos 
had  never  held  a  permit  but  only  a  temporary  license,  and  thus  was 
not  entitled  to  the  protection  of  the  provision  cited.  It  was  also 
held  that  the  issuance  of  such  license  could  not  be  held  to  limit  the 
authority,  granted  the  Secretary  by  section  1  of  the  act,  to  modify 
the  boundaries  of  grazing  districts.  The  decision  also  contained  in- 
structions to  the  Division  of  Grazing  to  the  effect  that  reports  by 
agents  of  the  Division  of  Investigations  should  at  all  times  be  treated 
as  confidential.    Roos  has  moved  for  a  rehearing. 

The  motion  consists  largely  of  allegations  which  have  no  bearing 
on  the  point  in  issue.  The  only  question  presented  which  is  of  any 
importance  is  as  to  the  authority  of  the  Secretary  so  to  amend  the 
boundaries  of  grazing  districts  as  to  obviate  the  possibility  of  a 
renewal  of  a  grazing  license  when  the  livestock  unit  of  the  licensee 
has  been  pledged  as  security  for  a  bona  fide  loan.  This  question  was 
carefully  considered  at  the  time  of  the  former  decision  and  the 
motion  presents  no  basis  for  a  conclusion  differing  from  that  reached 
therein.  Furthermore,  in  view  of  the  nature  of  this  question,  it  is 
apparent  that  further  evidence  is  unnecessary  and  that  no  purpose 
would  be  served  by  a  rehearing.    The  motion  is  accordingly  denied. 

Harry  Slattery, 

Under  Secretary, 
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C.  C.  HAMPTON,  Appellant 
A-21248  Decided  October  25,  1938 

5.4  Base  Property  (Generally) — Qualification,  Extent  of  Public  Domain  Use 

A  water  is  precluded  from  qualification  as  a  prior  water  even  if  its  use 
during  the  priority  period  to  service  the  Federal  range  was  prevented  by 
the  unlawful  fencing  of  the  range  by  other  users. 

7.1  Base  Property  (Water) — Priority 

Water  that  is  used  to  service  the  Federal  range  for  a  given  number  of  live- 
stock at  any  time  during  the  priority  period  can  qualify  as  prior  water. 

MOTION  FOR  REHEARING 

C.  C.  Hampton  has  addressed  two  informal  letters  to  the  Depart- 
ment which  will  be  treated  as  a  motion  for  rehearing  in  connection 
with  the  Department's  decision  of  August  4,  1988,  which  affirmed  a 
decision  of  an  examiner,  Division  of  Grazing,  which  in  turn  had 
affirmed  a  decision  of  the  regional  grazier  for  New  Mexico,  denying 
Hampton's  application  for  a  1937  grazing  license  for  40  head  of 
cattle  and  5  horses  in  New  Mexico  Grazing  District  No.  3,  and  grant- 
ing instead  a  free-use  license  for  5  horses  and  3  head  of  cattle,  but 
which  modified  the  decision  of  the  regional  grazier  so  as  to  provide 
an  individual  allotment  for  Hampton  instead  of  the  joint  allotment 
that  had  originally  been  granted. 

In  its  decision,  the  Department  sustained  the  finding  of  fact  by  the 
examiner  that  the  appellant's  well,  which  he  offered  as  base  property, 
had  not  been  used  in  connection  with  a  livestock  operation  on  the 
Federal  range  for  a  full  grazing  season  during  the  S-j^ear  period 
immediately  preceding  the  enactment  of  the  Taylor  Grazing  Act,  as 
required  by  the  Rules  for  the  Administration  of  Grazing  Districts, 
then  in  force.  In  accordance  with  this  finding,  the  decision  of  the 
examiner  was  affirmed. 

As  stated  in  the  prior  decision,  this  case  involves  an  aj)plication 
for  1937  grazing  privileges  and  hence  is  moot,  so  that  even  if  it  were 
to  be  found  that  the  prior  decision  was  in  error,  it  would  be  of  no 
avail  to  the  movant. 

The  motion  asserts  that  the  Department  did  not  give  consideration 
to  the  issue  that  was  raised  by  Hampton.  The  only  issue  considered 
was  whether  or  not  the  requirement  of  the  Rules  for  the  Adminis- 
tration of  Grazing  Districts,  that  an  applicant  who  offered  water  as 
base  property  must  have  used  this  water  for  a  full  grazing  season 
during  the  prioritj^  period,  had  been  met.  It  was  found,  and  the 
applicant  does  not  deny,  that  his  water  was  not  used  for  a  full 
grazing  season  at  any  time  during  this  period,  and  hence  the  rejec- 
tion of  his  application  was  proper. 

In  his  motion,  Hampton  insists  that  he  was  "prevented  from  using 
the  public  range  since  1932  by  unlawful  fencing  of  the  public  domain 
by  big  ranch  outfits."  He  appears  to  feel  that,  in  an  instance  where 
an  applicant's  failure  to  use  the  Federal  range  for  a  full  grazing 
season  during  the  priority  period  was  due  to  the  unlawful  fencing 
of  such  range  by  others,  he  is  entitled  to  a  license.  There  is  no 
support  for  this  contention.  The  Rules  for  the  Administration  of 
Grazing  Districts  made  no  exception  in  favor  of  applicants  who  may 
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have  been  prevented  from  using  the  Federal  range  during  the  pri- 
ority period  by  the  unlawful  conduct  of  others.  Neither  is  there 
any  such  exception  in  the  Federal  Range  Code,  which  has  superseded 
the  Rules  for  the  Administration  of  Grazing  Districts. 

It  is  clear  therefore  that  the  movant  was  in  no  position  to  demand 
a  license  for  the  1937  grazing  season,  and  in  view  of  this  fact,  and 
also  of  the  fact  that  the  case  is  moot,  the  motion  is  denied. 

Before  concluding,  it  should  be  noted  that,  while  Hampton  was 
clearly  disqualified  to  receive  a  license  for  the  1937  season,  he  may 
now  be  entitled  to  a  license  under  the  provision  of  section  2(1)  of 
the  Federal  Range  Code,  which  reads  as  follows : 

Prior  water  is  water  which  was  used  to  service  certain  range  for  a  given 
number  of  livestock  during  the  5-year  period  immediately  preceding  June  28, 
1934.  *  *  * 

The  Department  has  construed  this  provision  to  mean  that  prior 
water  is  water  which  was  used  to  service  certain  range  for  a  given 
number  of  livestock  at  any  time  during  the  priority  period. 

There  is  testimony  in  the  record  to  the  effect  that  at  one  time  dur- 
ing the  priority  period,  Hampton  leased  his  water  to  one  Muir,  who 
used  the  water  for  a  herd  of  goats  which  were  grazed  to  a  certain 
extent  on  lands  which  are  now  Federal  range.  The  evidence  on  this 
point  is  conflicting,  but  if  it  is  true  that  such  use  was  made  of  the 
water,  Hampton  is  now  entitled  to  a  license,  and  if  he  has  applied 
for  a  1938  license,  or  applies  for  such  license  in  the  future,  his  appli- 
cation should  be  carefully  considered  and  a  further  investigation 
should  be  made  or  a  hearing  should  be  ordered  to  determine  defi- 
nitely whether  his  water  was  actually  used  to  service  certain  range 
for  livestock  at  any  time  during  the  priority  period. 

Harry  Slattery, 

Under  Secretary. 


A.  T.  WEST  AND  SONS,  Appellant 
A-21590  Decided  November  2,  1938  56  I.D.  387 

5.1  Base  Property  (Generally) — Ownership  or  Control 

Appellant's  control  or  ownership  of  a  stock  water  developed  and  maintained 
by  appellant  since  1887,  which  lies  in  an  area  designated  as  a  public  water 
reserve,  is  not  affected  by  the  reserve  designation  and  can  be  considered  as 
base  property.  Once  a  water  right  has  been  obtained,  the  continued  use 
of  the  water  is  insured  by  the  provisions  of  section  2340,  Revised  Statutes 
embodying  section  17  of  the  Act  of  July  9,  1870  (16  Stat.  218),  and  a  sub- 
sequent disposal  or  withdrawal  by  the  Government  of  the  land  on  which 
the  water  is  located,  would  be  subject  to  an  easement  sufficient  to  permit 
of  the  continued  use  of  the  water. 

DECISION 

An  appeal  has  been  taken  by  A.  T.  West,  Wesley  West,  Henry 
West,  Karl  West,  Berry  West  and  Alice  West  Chesley,  referred  to 
in  the  proceedings  as  A.  T.  West  and  Sons,  from  a  decision  of  an 
examiner,  Division  of  Grazing,  relative  to  1938  grazing  licenses  in 
Arizona  Grazing  District  No.  4.  The  appellants'  application  for  a 
1938  license  was  denied  in  part  by  the  regional  grazier  and  an  appeal 
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was  taken  pursuant  to  which  a  hearing  was  ordered  at  S afford, 
Arizona,  on  May  17,  1938,  before  said  examiner.  At  the  hearing 
J.  E.  George,  J.  P.  Christensen,  Art  Lee  and  M.  E.  Earven,  holders 
of  licenses  on  allotted  lands  adjoining  or  in  the  vicinity  of  the  lands 
allotted  to  the  appellants  under  their  license,  were  allowed  to  enter 
as  interveners.  The  hearing  was  held  on  the  date  and  at  the  place 
specified  and  all  of  the  parties  appeared,  either  in  person  or  by 
counsel.  On  May  25,  1938,  the  examiner  rendered  his  decision 
wherein  he  modified  the  decisions  of  the  regional  grazier  only  to  the 
extent  of  redefining  the  boundaries  of  the  allotments  granted  to  the 
respective  parties  under  their  licenses.  It  is  from  this  decision  that 
the  present  appeal  has  been  taken. 

It  appears  from  the  record  that  the  region  is  one  in  which  it  is 
difficult  to  determine  the  lands  which  can  be  properly  serviced  by 
the  waters  of  the  various  parties,  and  that  there  has  been  consider- 
able controversy  over  the  allotments  heretofore  granted.  There  ap- 
pear to  be  certain  canyons  and  ridges  that  traverse  the  area  and  that 
serve  as  effective  barriers  to  the  migration  of  livestock.  These  bar- 
riers limit,  in  some  cases,  the  service  areas  of  the  various  waters. 
In  view  of  the  difficulties  attendant  on  a  determination  of  the  lands 
which  the  parties  are  entitled  to  use  and  of  the  lands  which  can 
most  readily  and  practicably  be  serviced  by  these  waters,  it  would 
be  difficult  for  the  Department  to  attempt  to  state  that  the  present 
allotments  are  improper,  provided  proj)er  consideration  had  been 
given  to  the  base  properties  of  the  various  applicants.  However, 
it  appears  that  due  consideration  has  not  been  given  to  a  certain 
watering  place  which  is  claimed  by  the  appellants  and  therefore  it 
is  necessary  for  the  cases  to  be  remanded  for  further  consideration 
and  adjustment  of  the  allotments  by  the  regional  grazier. 

The  record  shows  that  the  appellants  are  claiming  ownership  and 
control  of  a  water  hole  or  seep  known  as  Johnny  Creek  Spring  and 
located  in  the  SE^NEi^  Sec.  12,  T.  5  S.,  R.  26  E.,  G.&S.R.M.  Both 
the  regional  grazier  and  the  examiner  have  failed  to  recognize  this 
water  as  base  property  of  the  appellants  for  the  reason  that  it  was 
withdrawn  as  a  public  water  reserve.  However,  the  examiner  states 
in  his  decision  that  the  appellant  "may  file  with  the  record,  for  con- 
sideration of  the  Secretary,  such  evidence  as  he  may  desire  in  sup- 
port of  his  claim  of  possession  and  beneficial  use  of  the  waters  in 
question  and  the  improvements  made  by  him,  together  with  record 
evidence  of  his  compliance  with  the  State  law  pertaining  to  the 
initiation  and  maintenance  of  the  rights  asserted  by  him." 

The  records  of  the  Department  show  that  the  SE14NE14  Sec.  12, 
T.  5  S.,  R.  26  E.,  on  which  the  water  is  located,  was  designated  as 
Public  Water  Reserve  No.  107,  by  departmental  Order  of  Interpre- 
tation No.  208,  issued  August  22,  1934,  pursuant  to  Executive  order 
of  April  17,  1926.  It  appears  that  the  water  hole  is  not  one  which 
is  of  natural  occurrence  but  was  developed  entirely  through  the 
efforts  of  the  appellants.  It  also  appears  that  it  has  been  continu- 
ously maintained  by  the  appellants  since  1887  and  that  in  order  to 
be  properly  used  it  has  been  necessary  for  them  to  clean  the  water 
hole  and  maintain  fences  around  it  to  prevent  its  being  damaged  or 
destroyed  by  livestock  coming  there  to  water.  The  evidence  shows 
that  it  is  a  permanent  water  and  has  never  been  dry  since  first  used 
by  the  appellants  in  1887. 


128    DEPARTMENT  OF  THE  INTERIOR  GRAZING  DECISIONS,   193  6-1958 

The  record  also  shows  that  on  February  24,  1933,  A.  T.  West  filed 
with  the  State  Water  Commissioner  an  application  to  appropriate 
this  water,  alleging  use  since  1887,  and  that  the  application  was 
withdrawn  upon  advice  of  the  Commissioner  that  no  appropriation 
was  necessarj^  in  view  of  the  provision  of  section  2,  Article  XVII  of 
the  Constitution  of  Arizona  to  the  effect  that 

All  existing  rights  to  the  use  of  any  of  the  water  in  the  State  for  all  useful 
and  beneficial  purposes,  are  hereby  recognized  and  confirmed. 

This  would  serve  to  show  that  all  necessary  steps  have  been  taken 
to  insure  the  right  to  this  water  under  the  laws  of  Arizona,  and 
that  such  right  is  acknowledged  by  the  State. 

It  is  significant  that  the  water  is  not  a  spring  or  water  hole  in 
its  natural  condition,  but  on  the  contrary  appears  to  have  been  de- 
veloped and  maintained  entirely  through  West's  efforts,  and  it  is 
therefore  not  of  a  type  similar  to  that  contemplated  by  the  with- 
drawal of  April  17,  1926,  supra.  In  Santa  Fe  PaGific  Railroad  Co,^ 
53  I.  D.  210,  211,  the  Department  said: 

It  is  not  believed  that  said  order  contemplated  the  withdrawal  of  tracts 
containing  mere  dry  depressions  or  draws  which  do  not,  in  their  natural  con- 
dition, furnish  or  retain  a  supply  of  water  available  for  public  use.  Such  a 
tract  is  not  land  which  "contains  a  spring  or  water  hole"  in  its  natural  condi- 
tion, and  it  was  not  intended  to  withhold  such  land  from  acquisition  by  a 
person  who  has,  by  his  own  efforts,  provided  artificial  means  for  collecting 
flood  waters  thereon. 

Under  this  rule,  and  upon  the  evidence  adduced,  it  is  the  conclu- 
sion of  the  Department  that  the  Johnny  Creek  Spring  is  not  a  water 
hole  within  the  meaning  of  the  Executive  order  of  April  17,  1926, 
and  that  Order  of  Interpretation  No.  208,  issued  August  22,  1934, 
should  be  revoked. 

Without  attempting  to  decide  the  extent  of  West's  right  to  the 
water  as  it  may  be  governed  by  the  measure  of  his  beneficial  use,  it 
appears  that,  in  so  far  as  West's  ownership  or  control  is  concerned, 
it  is  sufficient  to  entitle  him  to  claim  the  water  as  base  property  and 
to  such  amendment  of  his  license  or  allotment  as  may  be  warranted 
thereby. 

It  might  be  contended  that,  although  West  may  have  a  sufficient 
title  to  the  water,  the  withdrawal  of  the  land  on  which  the  water  is 
located  would  prevent  the  beneficial  use  of  the  water  as  long  as  the 
withdrawal  remains  outstanding  and  would  justify  the  refusal  of  the 
regional  grazier  and  the  examiner  to  consider  this  water  as  base 
property.  In  answer  to  this  it  may  be  pointed  out  that  once  a  water 
right  has  been  obtained  the  continued  use  of  the  water  is  insured  by 
the  provisions  of  section  2340,  Kevised  Statutes,  embodying  section 
17  of  the  act  of  July  9,  1870  (16  Stat.  218),  which  reads  as  follows: 

Rights  subject  to  vested  and  accrued  water  rights.  All  patents  granted,  or 
preemption  or  homesteads  allowed,  shall  be  subject  to  any  vested  and  accrued 
water  rights  or  rights  to  ditches  and  reservoirs  used  in  connection  with  such 
water  rights,  as  may  have  been  acquired  under  or  recognized  by  section  51 
(section  2339,  R.S.)  of  this  Title.     [Parenthetical  matter  supplied.] 

Under  these  provisions,  a  subsequent  disposal  or  withdrawal  by 
the  Government  of  the  land  on  which  the  water  is  located  would  be 
subject  to  an  easement  sufficient  to  permit  of  the  continued  use  of 
the  water.  Barnes  v.  Sahron^  10  Nev.  217;  Oliver  v.  Agasse,  132 
Calif.  297,  64  Pac.  410.  j 
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It  appears  that  the  consideration  of  the  Johnny  Creek  Spring  as 
base  property  of  the  appellants  will  require  augmentation  of  their 
allotment  and  a  readjustment  of  the  boundaries  of  the  allotments 
of  the  other  parties.  For  this  reason,  the  case  is  remanded  for  pro- 
cedure in  accordance  with  the  above-stated  views.  Also  the  Division 
of  Grazing  will  prepare  and  submit  a  suitable  order  for  revocation 
of  Order  of  Interpretation  No.  208. 

Harry  Slattery, 

Under  Secretary, 


L.  E.  PIATT,  Appellant 
A-21678  Decided  January  16,  1939 

7.1  Base  Property  (Water) — Priority 

Where  there  are  two  class  1  waters  competing  for  range,  the  licenses  must 
be  limited  by  the  number  of  livestock  using  the  waters  during  the  priority 
period. 

DECISION 

On  January  6,  1938,  L.  R.  Piatt  filed  a  short- form  application  for 
a  1938-39  grazing  license  in  New  Mexico  Grazing  District  No.  3  for 
10  head  of  cattle  and  2  horses,  and  on  March  10,  1938,  he  was  ad- 
vised by  the  regional  grazier  that  he  would  be  granted  a  license  for 
five  head  of  cattle  from  May  1,  1938,  to  April  30,  1939,  on  a  Federal 
range  allotment  embracing  the  SE14SE14  Sec.  19  and  the  81/281/2 
Sec.  20,  T.  20  S.,  R.  10  W.,  N.M.P.M.  Piatt  protested  this  allowance 
and  on  April  T,  1938,  the  regional  grazier  notified  him  that  the  appli- 
cation had  been  reconsidered  and  that  the  decision  of  March  10,  1938, 
was  sustained.  Piatt  appealed  and  the  case  was  set  for  hearing  at 
Deming,  New  Mexico  on  June  9,  1938,  before  an  examiner.  Division 
of  Grazing.  At  the  hearing  Piatt  appeared  in  person  and  L.  8. 
Kasson,  who  holds  a  grazing  license  and  an  allotment  embracing  the 
NEi/t8Ei4  Sec.  19,  and  the  N1/2S1/2  Sec.  20,  T.  20^  8.,  R.  10  W.,  ad- 
joining the  allotment  of  Piatt,  was  permitted  to  intervene. 

As  this  case  arises  in  New  Mexico,  where  livestock  are  grazed 
throughout  the  entire  year,  only  waters  are  considered  as  base  prop- 
erty. The  provisions  of  the  Federal  Range  Code,  approved  March  16 
and  June  22,  1938,  that  govern  the  issuance  of  licenses  based  on  the 
ownership  or  control  of  waters,  are  as  follows : 

(d)  Property  means  privately  owned  or  controlled  land  or  water  used  in 
range  livestock  operations. 

(e)  Base  property  means  property  used  for  the  support  of  the  livestock  for 
which  a  grazing  privilege  is  sought  and  on  the  basis  of  which  the  extent  of 
a  license  or  permit  is  computed,  without  reference  to  forest  permits  or  com- 
plementary feed. 

******* 

(k)  Full-time  loater  means  water  which  is  suitable  for  consumption  by  live- 
stock and  available,  accessible,  and  adequate  for  a  given  number  of  livestock 
during  those  months  in  the  year  for  which  the  range  is  classified  as  suitable 
for  use.  Such  water  may  be  from  one  source  or  may  be  the  aggregate  amount 
available  from  several  sources. 

(1)  Prior  water  is  water  which  was  used  to  service  certain  range  for  a 
given  number  of  livestock  during  the  5-year  period  immediately  preceding 
June  28,  1934.     It  will  be  considered  prior  water  only  to  the  extent  of  the 
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greatest  number  of  livestock  that  was  properly  grazed  from  it  during  said 

period. 

♦  ***♦♦♦ 

Sec.  4.    Rating  and  Classification  of  Properties. 

Par.  a.  Base  Properties;  Classes;  Carrying  Capacity  of  Land;  Service  Value 
of  Water.  For  the  purpose  of  determining  the  proper  use  of  the  base  properties 
of  all  applicants  and  their  relative  dependence  upon  the  Federal  range,  vsrater 
conditions  and  other  factors  affecting  livestocl^  operations  in  the  area  will  be 
considered.  Base  properties  will  be  classified  as  land  or  water  and  further 
in  the  following  manner: 

Class  1.  Forage  land  dependent  by  both  location  and  use,  and  full-time  prior 
water. 

Class  2.  Forage  land  dependent  by  use  only,  and  full-time  water. 

Class  3.  Forage  land  dependent  by  location  only,  and  full-time  water  which 
otherwise  would  be  in  class  2  but  which  was  developed  later  than  other  water 
servicing  a  part  or  all  of  the  same  area. 

Par.  &.  Regular  Licenses  and  Permits;  Order  of  Issuance;  Number  of  Live- 
stock. Regular  licenses  or  permits  will  be  issued  to  qualified  applicants  to  the 
extent  that  Federal  range  is  available  in  the  following  preference  order  and 
amounts : 

(1)  To  applicants  owning  or  controlling  land  in  class  1,  licenses  or  permits 
for  the  number  of  livestock  for  which  such  base  lands  are  rated  for  a  period 
of  time  which  when  added  to  the  period  of  use  allowed  on  the  Federal  range 
for  such  livestock  will  equal  12  months;  and  to  applicants  owning  or  con- 
trolling water  in  class  1,  licenses  or  permits  to  the  extent  of  the  service  value 
of  such  water. 

At  the  hearing  Piatt  testified  that  he  had  never  grazed  more  than 
three  or  four  head  of  cattle  on  public  range  during  the  5 -year  pri- 
ority period.  The  evidence  shows  that  his  waters  are  full-time 
waters,  as  defined  by  Sec.  2(k)  of  the  Federal  Eange  Code.  How- 
ever, his  license  must  be  limited  by  the  extent  of  the  prior  use  of  the 
waters  and,  as  he  has  stated  that  his  prior  use  was  confined  to  three 
or  four  head  of  cattle,  it  is  manifest  that  his  license  to  graze  five 
head  of  cattle  yearlong  on  Federal  range  represents  the  maximum 
license  to  which  he  is  entitled. 

The  evidence  also  shows  that  the  waters  on  the  Kasson  property 
are  full-time  waters  and  were  used  during  the  priority  period  and 
for  many  years  prior  thereto  by  one  Koth  in  connection  with  his 
livestock  operations  on  the  public  domain,  that  the  waters  are  ade- 
quate for  the  number  of  livestock  enumerated  in  Kasson's  license, 
and  that  said  number  does  not  exceed  "the  greatest  number  of  live- 
stock that  was  properly  grazed  from  (the  waters)  during  (the  pri- 
ority) period,"  as  provided  in  Sec.  2(1)  of  the  Federal  Kange  Code, 
supra. 

At  the  conclusion  of  the  hearing  the  examiner  rendered  a  decision 
dated  June  23, 1938,  wherein  he  held  that  the  licenses  and  allotments 
issued  to  Piatt  and  Kasson  were  proper  under  the  provisions  of  the 
Federal  Range  Code,  and  affirmed  the  decision  of  the  regional  grazier. 

The  evidence  clearly  supports  the  decisions  of  the  regional  grazier 
and  the  examiner.  Piatt's  license  must  be  limited  to  the  greatest 
number  of  livestock  that  he  ran  on  the  public  domain  during  the 
priority  period,  and  therefore  a  license  for  five  head  of  cattle  is  all 
to  which  he  is  entitled.  The  evidence  also  shows  that  Kasson's 
license  represents  a  proper  adjudication  of  his  application. 

The  decision  appealed  from  is  affirmed. 

Harry  Slattert, 

Under  Secretary. 
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SOnO  M.  LUCERO,  Appellant 
A-21765  Decided  January  16,  1939 

3.12  Appeal  Procedure — Sufficiency  and  Weight  of  Evidence 

Where  the  evidence  is  insufficient  to  support  the  appellant's  application  for 
a  license  but  nevertheless  indicates  that  he  may  be  entitled  to  a  license, 
the  case  will  be  remanded  for  further  hearing. 

DECISION 

On  March  11,  1938,  the  regional  grazier  of  New  Mexico  rejected 
the  application  of  Sofio  M.  Lucero  for  a  grazing  license  in  New 
Mexico  Grazing  District  No.  3,  on  the  ground  that  Lucero  did  not 
own  or  control  Class  1  base  property,  and  that  as  the  licenses  issued 
on  the  basis  of  Class  1  properties  in  the  area  exhaust  the  Federal 
range,  no  license  could  be  issued  on  the  basis  of  Lucero's  lower- 
classed  properties.  Lucero  protested  this  decision  and  on  April  7, 
1938,  the  regional  grazier  advised  him  that  his  application  had  been 
reconsidered  and  that  the  former  decision  was  sustained.  Lucero 
appealed  and  the  case  was  set  for  hearing  at  Hot  Springs,  New 
Mexico  on  May  30,  1938.  At  the  place  and  date  set  for  the  hearing 
Lucero  appeared  in  person  and  was  represented  by  counsel.  Lucero's 
application  asks  for  an  allotment  on  the  following  lands: 

T.  10  S.,  R.  7  W.,  N.M.P.M. ;  Sec.  18— SEi4SEi^;  Sec.  19— SEi4SE%;  Sec. 

20— Wy2Wy2  ;  Sec.  29— SW14NW14  ;  Sec.  30— NE^i,  EyaNW^. 

These  tracts  are  now  embraced  in  an  allotment  granted  to  G.  A. 
Smith  and  therefore  Smith  was  permitted  to  intervene  at  the  hear- 
ing, being  represented  by  counsel. 

The  principal  question  presented  at  the  hearing  was  whether  or 
not  Lucero  owns  or  controls  waters  that  are  properly  subject  to  con- 
sideration as  Class  1  waters  under  the  following  provisions  of  the 
Federal  Kange  Code,  approved  March  16  and  June  22,  1938 : 

(k)  Full-time  water  means  water  which  is  suitable  for  consumption  by  live- 
stock and  available,  accessible,  and  adequate  for  a  given  number  of  livestock 
during  those  months  in  the  year  for  which  the  range  is  classified  as  suitable 
for  use.  Such  water  may  be  from  one  source  or  may  be  the  aggregate  amount 
available  from  several  sources. 

(1)  Prior  water  is  water  which  was  used  to  service  certain  range  for  a 
given  number  of  livestock  during  the  5-year  period  immediately  preceding 
June  28,  1934.  It  will  be  considered  prior  water  only  to  the  extent  of  the 
greatest  number  of  livestock  that  was  properly  grazed  from  it  during  said 
period. 

Sec.  4.   Rating  and  Classification  of  Properties. 

Par.  a.  Base  Properties;  Classes;  Carrying  Capacity  of  Land;  Service  Value 
of  Water.  For  the  purpose  of  determining  the  proper  use  of  the  base  proper- 
ties of  all  applicants  and  their  relative  dependence  upon  the  Federal  range, 
water  conditions  and  other  factors  aifecting  livestock  operations  in  the  area 
will  be  considered.  Base  properties  will  be  classified  as  land  or  water  and 
further  in  the  following  manner: 

Class  1.  Forage  land  dependent  by  both  location  and  use,  and  full-time  prior 
water. 

At  the  conclusion  of  the  hearing  the  examiner  found,  in  his 
decision  of  June  25,  1938,  that  Lucero's  waters 

*  *  *  consist  of  a  dug  well  10  feet  deep  located  on  NWyiNWyL  Sec.  29  and 
a  watering  place  6  feet  in  diameter,  dug  four  feet  deep  in  the  wash  with 
an  approach  and  heavily  used  trails  leading  to  said  water.  The  evidence  fur- 
ther discloses  that  there  is  water  standing  in  the  excavation.    This  is  a  year 
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long  underground  water  sufficient  to  service  the  area  in  question.  It  is  shown 
by  the  evidence  that  such  water  has  served  and  is  serving  40  head  of  cattle 
owned  by  the  appellant,  year  long.  *  ♦  ♦ 

It  will  be  noted  that  the  examiner  does  not  state  that  the  waters 
offered  as  base  property  by  Lucero  are  prior  waters^  as  defined  by 
Sec.  2,  Par.  1  of  the  Federal  Range  Code,  supra^  but  the  evidence 
shows  beyond  any  doubt  that  they  have  such  priority.  Also  there 
seems  to  be  no  doubt  that  the  waters  are  full-time  waters,  as  defined 
by  Sec.  2,  Part  k  of  the  Federal  Range  Code,  supra^  and  are  there- 
fore Class  1  waters.  There  appears  to  be  no  question  but  that  the 
waters  offered  by  the  intervener  Smith  are  also  Class  1  waters. 

There  does  appear  to  be  a  question,  however,  as  to  whether  the 
waters  Lucero  offers  are  actually  controlled  by  him.  Lucero  claims 
they  are  located  on  land  belonging  to  one  Baca  and  that  he  "has 
permission  from  Baca  to  use  this  land."  At  another  point  in  his 
testimony  Lucero  states  that  he  "rents"  the  Baca  land,  and  at  yet 
another  point  he  testifies  that  he  "leases"  land  in  Sec.  18,  which  is 
no  doubt  the  Baca  land.  No  evidence  of  any  lease  was  introduced^ 
nor  is  there  any  further  evidence  that  would  support  a  claim  that 
he  controls  the  waters  on  this  land,  if  in  fact  they  are  on  the  land. 
The  testimony  of  other  witnesses  is  to  the  effect  that  the  waters 
are  close  to  the  division  line  between  Baca's  land  and  the  land  owned 
by  Smith.  From  the  record  it  is  impossible  for  the  Department  to 
determine  the  exact  location  of  the  waters  or,  therefore,  to  deter- 
mine their  ownership  or  control. 

The  examiner  ruled  in  his  decision  that  the  area  in  controversy 
can  best  be  serviced  by  the  Lucero  waters  and  that  the  lands  that 
Lucero  applied  for  should  be  excluded  from  Smith's  allotment  and 
added  to  the  allotment  of  Lucero. 

In  view  of  the  failure  of  Lucero  to  have  presented  any  com- 
petent evidence  of  his  control  of  the  Baca  land  or  the  fact  that 
the  waters  which  he  offers  are  on  those  lands,  it  is  difficult  to  find 
support  for  the  examiner's  decision.  The  appellant  has  failed  to  show 
definitely  that  he  controls  the  waters  and,  in  the  absence  of  such 
showing,  his  application  must  fail.  Furthermore,  even  though 
Lucero  had  shown  control  of  the  waters,  there  is  evidence  to  the 
effect  that  the  lands  in  controversy  are  also  within  the  service  area 
of  Smith's  Headwaters  well  and  therefore  if  Lucero  is  found  to  be 
entitled  to  a  license  some  division  of  the  lands  will  be  necessary. 
The  evidence  also  indicates  that  the  topography  of  the  country  is 
such  as  to  limit  the  service  areas  of  waters  and  therefore  it  should 
be  taken  into  consideration  in  case  such  division  is  made. 

In  view  of  the  fact  that  the  evidence  is  insufficient  to  support 
Lucero's  application  for  a  license  but  nevertheless  indicates  that  he 
may  be  entitled  to  a  license,  the  case  is  remanded  for  further 
hearing  on  the  question  of  the  location  of  the  Lucero  waters  and 
the  control  by  Lucero  of  the  Baca  lands.  It  would  seem  advisable 
for  the  Division  of  Grazing  to  make  a  thorough  investigation  of 
these  questions  and,  in  case  the  findings  resulting  therefrom  appear 
definite  and  conclusive,  it  may  be  possible  to  prevail  on  the  parties 
to  accept  such  findings  and  thus  obviate  the  necessity  of  a  further 
hearing. 

Harry  Slattery, 

Under  Secretary » 
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M.  0.  METROZ,  Appellant 
A-21683  Decided  Fehruary  17,  1939 

1.2  Greneral — Authority  of  Subordinate  Officials 

The  Department  is  not  bound  either  by  a  subordinate  officer's  construction 
of  current  regulations  or  by  his  declaration  of  policy  as  to  future  regula- 
tions, both  of  which  have  departmental  approval  as  the  source  of  their 
effectiveness.  Otherwise,  the  Department  would  be  powerless  to  act  in 
appeals  to  it  from  the  action  of  a  subordinate  officer. 

17.1  Transfer  and  Division — Base  Property 

The  purchaser  of  a  portion  of  a  base  property  is  entitled  to  such  part  of  the 
license  or  permit  as  is  based  on  the  property  transferred.  Section  7(a) 
of  the  Code  merely  codified,  by  regulation,  what  is  inherent  in  the  Taylor 
Grazing  Act  itself,  namely,  that  the  person  in  control  of  a  property  is 
the  one  by  whom  grazing  privileges  based  on  that  property  are  to  be 
enjoyed. 

DECISION 

M.  O.  Metroz,  of  Parlin,  Colorado,  has  appealed  from  the  decision 
of  an  examiner  of  the  Division  of  Grazing,  which  affirmed  the  action 
of  the  regional  grazier  in  denying,  in  part,  the  application  of  Metroz 
for  a  1938-39  grazing  license  in  Colorado  Grazing  District  No.  3. 

The  record  shows  that  the  appellant  was  granted  a  license  for 
the  1937-38  grazing  season  for  900  sheep,  five  head  of  cattle,  and 
five  horses,  and  that  the  property  on  which  this  license  was  based 
consisted  of  approximately  840  acres  of  land.  It  appears  that  in 
the  early  part  of  1937  he  had  had  mider  consideration  a  sale  of 
a  portion  of  his  land  to  one  Koscelenik  but,  fearing  that  such  a 
sale  might  result  in  a  reduction  of  his  grazing  license,  he  consulted 
an  attorney  for  guidance.  Apparently  the  attorney  had  some  doubt 
in  the  matter  and  on  February  24,  1937,  he  addressed  a  letter 
of  inquiry  to  the  Director  of  Grazing,  from  which  the  following 
is  quoted: 

One  of  our  clients  has  had  a  license  under  the  Taylor  Grazing  Act  in  District 
No.  3  to  graze  900  head  of  sheep  on  the  Public  Domain  during  the  usual 
grazing  months.  He  owns  two  tracts  of  land  of  360  and  480  acres  respec- 
tively, or  a  total  of  840  acres.  Approximately  400  tons  of  hay  are  cut  each 
and  every  year  from  the  360  acres  of  land,  and  200  tons  of  hay  are  cut  each 
and  every  year  from  the  480  acres  of  land,  making  a  total  of  600  tons  of  hay 
cut  from  the  two  tracts  annually. 

A  party  is  anxious  to  purchase  approximately  140  acres  of  the  480  acre 
tract,  and  about  100  tons  of  hay  are  cut  from  the  tract  which  he  desires  to 
purchase.  Our  client  is  not  desirous  of  selling  the  property  unless  the  pur- 
chaser will  agree  to  surrender  and  waive  all  of  the  range  rights  connected 
with  the  140  acre  tract,  which  is  to  be  sold.  The  purchaser  is  perfectly  will- 
ing to  waive  any  grazing  rights  on  the  Public  Domain  which  he  might  ordi- 
narily be  entitled  to  when  he  purchases  the  140  acre  tract.  The  question  is 
whether  the  Division  of  Grazing  will  recognize  such  a  waiver  or  surrender  of 
these  range  rights.  In  other  words,  our  client  does  not  want  to  lose  any 
rights  which  he  now  has  to  graze  his  herd  of  900  head  of  sheep  on  the  range. 
He  has  sufficient  commensurability  to  take  care  of  900  head  of  sheep  under 
the  rules  and  regulations  of  the  Grazing  Department  with  the  140  acre  tract 
excluded  from  his  holdings.  If  the  proposed  sale  is  consummated  and  if  our 
client  secures  a  valid  release  and  assignment  from  the  prospective  purchaser 
of  all  present  and  future  range  rights  to  which  he  might  ordinarily  be  entitled 
by  reason  of  the  fact  that  there  might  be  certain  range  rights  connected  with 
the  140  acre  tract  to  be  sold,  would  such  a  waiver  and  assignment  be  recog- 
nized by  the  Department  of  Grazing  or  would  our  client's  present  license  for 
900  head  of  sheep  be  decreased  proportionately? 
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The  following  is  quoted  from  the  Director's  reply  of  March 
5,  1937: 

If  your  client  will  have  sufficient  land  to  sustain  his  application  for  a  grazing 
license  without  the  140  acres  he  wishes  to  sell,  it  will  not  in  any  way  affect 
his  grazing  license  or  rights.  If  the  man  who  purchases  the  140  acres  applied 
for  grazing  privileges  and  claims  the  priority  which  has  heretofore  attached 
to  this  land,  his  application  would  be  considered  with  others  and  if  allowed 
would  only  decrease  your  client's  privilege  by  the  pro  rata  cut  which  he  might 
suffer  together  with  all  others  in  the  district  by  reason  of  the  fact  that  the 
commensurability  of  the  land  was  more  nearly  applied  for  fully  through  the 
two  applicants  than  it  was  through  the  one  applicant.  This  would  result  in 
such  a  slight  individual  reduction  to  your  client  that  it  would  not  be  serious 
under  ordinary  circumstances. 

If  your  client  has  not  used  up  his  commensurability  in  his  application,  there 
is  no  reason  why  he  or  he  and  his  vendee  should  not  expand  their  requests. 
Of  course,  if  the  purchaser  does  not  make  any  request,  there  cannot  be  even 
an  added  total  burden  to  the  grazing  lands  of  the  district.  I  doubt  whether 
the  purchaser  could  waive  the  rights  of  his  land  in  a  legal  instrument,  but 
there  is  nothing  to  prevent  him  from  making  a  contract  with  your  client  that 
he  will  not  assert  such  a  right  within  a  stated  period  as,  for  instance,  ten 
years,  and  then  I  would  think  your  client  would  be  adequately  protected 
against  even  the  possibility  of  some  small  cut  from  the  added  application  for 
the  district. 

The  appellant  later  sold  approximately  123  acres  of  his  base 
property  to  Koscelenik. 

According  to  the  stipulation  upon  which  the  appeal  was  sub- 
mitted to  the  examiner,  the  appellant  first  applied  for  a  license  to 
graze  900  sheep  during  the  1938-39  season,  but  later  amended  the 
application  to  include  1,000  sheep.  The  advisory  board  recom- 
mended that  his  application  be  rejected  to  the  extent  of  110  sheep 
"on  account  of  insufficient  priority,"  and  this  recommendation  was 
followed  by  the  regional  grazier.  Metroz  appealed  and  on  July  12, 
1938,  the  examiner  rendered  a  decision  affirming  that  of  the  regional 
grazier.  Metroz  then  appealed  to  the  Department. 

On  April  27,  1938,  following  the  receipt  of  the  regional  grazier's 
decision,  the  appellant's  attorney  again  wrote  to  the  Director  of 
Grazing,  referring  to  the  previous  correspondence  and  stating: 

*  *  *  On  March  5th  you  answered  our  letter  in  which  you  stated  "If  your 
client  will  have  sufficient  land  to  sustain  an  application  for  grazing  license 
without  the  140  acres  he  wishes  to  sell,  it  will  not  in  any  way  affect  his 
grazing  license  or  rights."  Relying  solely  upon  your  letter  our  client  sold  123 
acres  of  land  and  retained  approximately  717  acres.  Last  fall  our  client  filed 
his  application  for  the  same  number  of  livestock  that  he  had  been  grazing  on 
the  public  domain  and  the  Advisory  Board  in  Colorado  District  No.  3  rejected 
his  application  for  110  sheep  "on  account  of  insufficient  priority"  and  stated 
the  reason  the  same  was  rejected  was  because  it  was  one  of  the  rules  to 
decrease  an  applicant's  grazing  rights  proportionately  with  the  decrease  of  his 
commensurability  regardless  of  the  fact  he  had  sufficient  commensurability 
for  his  livestock  after  the  sale  of  any  land. 

The  language  concerning  an  alleged  decrease  in  the  license  because 
of  decreased  commensurability  is  not  wholly  clear,  but  the  factor 
upon  which  the  action  apparently  was  in  fact  based  will  be  discussed 
later. 

The  following  is  quoted  from  the  Director's  reply  of  May  4: 

*  *  *  When  I  wrote  my  letter  to  you  on  March  5,  1937,  I  did  not  go  into 
the  matter  of  the  priority  of  the  land  but  only  that  of  its  commensurability 
and  stated  in  general  terms  that  sufficient  commensurate  property  to  support 
the  application  would  be  all  that  a  man  needed. 
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In  addition  to  having  commensurate  property,  however,  it  has  always  been 
necessary  to  have  a  priority  attached  to  the  property  to  be  in  the  class  to 
receive  first  consideration.  It  is  evident  that  in  making  the  sale,  your  client 
parted  with  some  of  the  property  which  carried  a  priority  with  it.  I  do  not 
know  that  this  is  the  case  but  surmise  it  to  be,  and  if  so,  it  is  too  bad  because 
I  know  that  you  did  not  wish  to  get  an  off-hand  opinion  which  would  not 
apply  to  your  case,  and  I  certainly  did  not  desire  to  give  one  which  could  be 
misunderstood,  as  it  is  evident  that  this  was  because  all  of  the  facts  in  the 
matter  were  not  disclosed. 

For  reasons  which  will  be  discussed  in  some  detail,  and  on  the 
basis  of  the  facts  stipulated  between  the  regional  grazier  and 
counsel  for  the  appellant,  it  is  clear  that  the  decision  of  the  examiner 
should  be  affirmed. 

First,  it  will  be  noted  that  while  in  his  original  inquiry  to  the 
Director,  counsel  for  the  appellant  referred  to  the  effect  of  a 
"waiver"  of  grazing  rights  by  the  prospective  vendee  of  the  land 
subsequently  sold,  he  stated  that  the  appellant  would  retain  "suf- 
ficient commensurability  to  take  care  of  900  head  of  sheep".  He 
also  stated  that  he  "does  not  want  to  lose  any  rights  which  he  now 
has  to  graze  his  herd  of  900  sheep  on  the  range"  [emphasis  sup- 
plied]. The  substance  of  the  Director's  reply  is  in  the  first  sentence 
of  the  quoted  portion,  in  which  the  answer  was  qualified  by  the 
clause  "if  your  client  will  have  sufficient  land  to  sustain  his 
application".  Since  the  appellant  was  represented  as  desiring  to 
continue  to  graze  900  sheep  (although  the  stipulation  indicates  that 
he  then  had  a  license  for  the  equivalent  of  950),  and  since  he 
actually  received  a  1938-39  license  for  890,  it  is  difficult  to  see  how 
he  now  can  assert  substantial  prejudice  as  a  result  of  the  exchange 
of  correspondence. 

Secondly,  while  the  exact  method  of  computing  the  890  head  of 
sheep  for  which  the  appellant  received  a  license  is  not  shown  and 
has  not  been  put  in  issue,  the  reason  for  the  rejection  of  the  ap- 
plication to  the  extent  of  110  head  presumably  has  its  basis  in 
section  2(g)  of  the  Federal  Eange  Code,  which  was  approved  on 
March  16,  1938,  and  which  provides: 

Land  dependent  hy  use  means  forage  land  which  was  used  in  livestock  oper- 
ations in  connection  with  the  same  part  of  the  public  domain,  which  part  is 
now  Federal  range,  for  any  three  years  or  for  any  two  consecutive  years  in  the 
5-year  period  immediately  preceding  June  28,  1934,  and  which  is  offered  as  base 
property  in  an  application  for  a  grazing  license  or  a  permit  filed  before  June  28, 
1938.  Land  will  he  considered  dependent  hy  use  only  to  the  extent  of  that 
part  of  it  necessary  to  maintain  the  average  numher  of  livestock  grazed  on 
the  public  domain  in  connection  loith  it  for  any  three  years  or  for  any  two 
consecutive  years,  whichever  is  the  more  favorable  to  the  applicant,  during  the 
5-year  period  immediately  preceding  June  28,  1934.     [Emphasis  supplied.] 

It  is  stipulated  that  the  appellant  grazed  1,000  head  of  sheep  on 
the  public  domain  during  the  priority  period.  His  1938-39  license 
is  for  89  percent  of  this  amount  and  it  was  further  stipulated  that 
the  acreage  sold  produced  100  tons  of  hay  annually,  or  one-sixth 
of  the  commensurability  of  the  total  acreage.  It  would  appear, 
therefore,  that  only  11  percent  of  the  average  number  of  sheep 
grazed  during  the  priority  period,  instead  of  16%  percent,  which 
would  correspond  with  the  proportion  of  the  commensurability 
sold,  were  regarded  as  allocable  to  the  123  acres  sold  to  Koscelenik. 
This  discrepancy  is  not  explained  by  the  record  but  need  not  be 
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further  considered  here.  In  any  event,  it  is  clear  that  section  2(g) 
of  the  Federal  Range  Code  was  not  applied  to  the  prejudice  of 
the  appellant. 

As  for  the  Director's  letter  of  March  5,  1937,  which  did  not 
discuss  the  factor  of  priority,  it  first  may  be  observed  that  the 
Eules  for  the  Administration  of  Grazing  Districts,  approved  Jan- 
uary 28,  1937,  which  were  then  in  effect,  contained  no  provision 
comparable  to  the  one  quoted  above.  That  is,  there  was  no  require- 
ment that  an  applicant  actually  have  grazed  any  particular  number 
of  livestock  and  the  extent  of  his  license  was  governable  only  by 
the  commensurability  of  his  base  property,  notwithstanding  that 
the  Director's  later  statements,  in  his  letter  of  May -4,  1937,  to  the 
effect  that  "it  always  has  been  necessary  to  have  a  priority  attached 
to  the  property"  and  that  "it  is  evident  that  *  *  *  your  client  parted 
with  some  of  the  property  which  carried  a  priority  with  it"  tend 
to  indicate  that  the  rule  expressed  in  section  2(g)  of  the  Federal 
Range  Code  may  have  in  substance  actually  been  applied  before- 
That  is  to  say,  if  the  Department  had  been  presented  -with  an 
appeal  by  Metroz  under  the  Rules  of  January  28,  1937,  it  would 
seem  that  he  would  then  have  been  entitled  to  a  license  to  the  full 
extent  of  the  commensurability  of  the  717  acres  which  he  retained, 
whatever  that  figure  may  have  been.  This  particular  issue  did  not 
come  before  the  Department,  however,  and  it  is  unnecessary  to  con- 
sider it  now  under  rules  which  have  been  superseded,  except  by 
way  of  pointing  out  that  the  Federal  Range  Code,  under  which 
the  instant  case  was  considered,  does  contain  express  language  which 
was  not  included  in  the  rules  which  it  superseded. 

Even  if  it  were  to  be  assumed  that  the  numerical  priority  factor 
was  an  express  requirement  at  tlie  time  of  the  exchange  of  cor- 
respondence, however,  it  may  be  observed  that  the  Director's  reply 
was  fully  as  comprehensive  as  the  inquiry  by  counsel.  The  inquiry 
was  limited  to  a  discussion  of  commensurability  and  the  reply  was 
likewise.  To  fail  to  discuss  the  factor  of  priority  in  the  reply  was 
no  more  misleading  than  to  fail  to  discuss  any  other  factor  not 
mentioned  by  counsel.  Emphasis  was  placed  by  counsel  on  his 
client's  desire  to  retain  his  "rights  to  graze  his  herd  of  900  head  of 
sheep  on  the  range"  and  on  the  fact  that  he  proposed  to  retain 
"sufficient  commensurability  to  take  care  of  900  head  of  sheep."  The 
affirmative  response,  which  was  qualified  by  the  words  "if  your 
client  will  have  sufficient  land  to  sustain  his  application  for  a 
grazing  license,"  seems  to  have  been  a  fair  one  under  any  conceivable 
construction  of  the  rules  of  January  28,  1937. 

Before  concluding,  several  points  raised  by  the  appellant  in  the 
briefs  merit  comment.  In  his  reply  brief,  reference  is  made  to  the 
doubt  expressed  by  the  Director  in  his  letter  of  March  5,  1937,  that 
"the  purchaser  could  waive  the  rights  of  his  land  in  a  legal  instru- 
ment."   The  appellant  states: 

Consequently,  no  waiver  was  obtained.  However,  as  above  stated,  the  pur- 
chaser was  perfectly  willing  to  waive  his  grazing  rights  at  that  time  and  this 
was  brought  out  in  the  evidence. 

This  language  seems  to  imply  that  the  doubt  expressed  by  the  Di- 
rector led  the  appellant  not  to  obtain  a  "waiver"  which  would  have 
protected  him.  While  it  is  of  no  legal  consequence,  the  following  is 
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quoted  from  a  letter  dated  May  9,  1938,  from  Action  Regional 
Grazier  Rose  to  the  Director  of  Grazing: 

Upon  further  investigation  of  this  matter  we  have  found  that  after  Mr. 
Dutcher  [counsel  for  appellant]  received  your  letter  of  March  5,  1937,  that  this 
ranch  deal  between  Mr.  Metroz  and  Mr.  Koscelnik  was  called  off,  presumably 
because  of  the  fact  that  Mr.  Koscelnik  at  that  time  was  afraid  that  he  would 
not  be  able  to  get  any  grazing  privileges  on  the  Public  Domain.  However, 
about  two  months  later  the  deal  was  reopened  and  Mr.  Koscelnik  purchased 
the  ranch  at  a  price  that  was  $500  greater  than  the  price  asked  two  months 
previous  to  this  because  of  a  verbal  agreement  with  Mr.  Metroz  that  Mr. 
Metroz  would  make  no  objection  to  Mr.  Koscelnik  being  granted  a  license  to 
graze  on  the  public  domain. 

It  is  a  sufficient  answer  in  any  event  to  point  out  that  under  neither 
the  rules  of  January  28,  1937,  nor  the  Federal  Range  Code  could  a 
collateral  agreement  have  entitled  either  the  vendor  or  the  vendee 
to  receive  a  license  to  graze  a  greater  number  of  livestock  than  could 
be  supported  during  the  required  period  on  the  base  property  ac- 
tually controlled  by  Him. 

The  appellant  aso  refers  to  section  7,  paragraph  a  of  the  Federal 
Range  Code,  which  provides: 

Transfer  of  Base  Property;  Effect.  A  transfer  of  a  base  property,  whether 
by  agreement  or  by  operation  of  law,  will  entitle  the  transferee,  if  otherwise 
properly  qualified,  to  all  or  such  part  of  a  license  or  permit  as  is  based  on 
the  property  transferred,  and  the  original  license  or  permit  will  be  terminated 
or  decreased  by  such  transfer. 

The  appellant  places  great  stress  on  the  argument  that  this  provision 
was  approved  after  the  sale  to  Koscelenik  and  that  "consequently, 
it  should  not  be  made  retro-active  so  as  to  bind  this  applicant."  This 
provision,  however,  is  not  retroactive  and  placed  Koscelenik  in  no 
better  and  Metroz  in  no  worse  position  than  each  was  before  it  was 
approved.  It  merely  codified,  by  regulation,  what  is  inherent  in 
the  Taylor  Grazing  Act  itself,  namely,  that  the  person  in  control 
of  a  property  is  the  one  by  whom  grazing  privileges  based  on  that 
property  are  to  be  enjoyed.  The  appellant  states  that  "it  would 
be  wholly  unfair  and  unreasonable  to  enforce  the  technical  rule 
against  this  particular  applicant  *  *  *  ."  With  or  without  the  rule, 
however,  it  is  manifest  that  in  a  system  wherein  the  issuance  of 
grazing  licenses  is  based  on  privatel^^-controlled  property,  no  other 
conclusion  could  be  reached,  else  one  of  two  absurd  extremes  might 
result.  If  the  vendor  were  to  retain  the  right  to  a  license  in  every 
instance  of  a  transfer,  to  the  exclusion  of  his  vendee,  then  vendors 
conceivably  might  retain  virtually  no  base  property  and  the  entire 
system  would  fail.  If,  on  the  other  hand,  both  the  vendor  and 
the  vendee  were  to  be  recognized  to  the  full  extent  of  the  commen- 
surability  of  the  property  transferred,  and  if  that  vendee's  vendee 
were  to  be  similarly  recognized,  and  so  on  ad  infinituTn,  the  demand 
on  the  Federal  range  obviously  would  increase  with  an  amoeba-like 
profusion.  Section  7,  paragraph  a  of  the  Federal  Range  Code  there- 
fore has  not  operated  to  the  prejudice  of  the  appellant. 

The  only  other  argument  by  the  appellant  which  necessitates  com- 
ment is  his  allegation  that  he  "had  a  right  to  and  did  rely  upon 
the  information  obtained"  from  the  Director  of  Grazing.  As  already 
pointed  out  at  length,  this  information  appears  to  have  been  as 
broad  in  scope  as  the  inquiry  and  a  fair  response  to  it.  Even  if 
it  had  been  patently  erroneous,  however,  either  under  rules  then 
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existing  or  under  rules  subsequently  approved,  this  would  afford 
insufficient  ground  for  a  reversal  or  modification  of  the  examiner's 
decision.  The  Department  is  not  bound  either  by  a  subordinate 
officer's  construction  of  current  regulations  or  by  his  declaration 
of  policy  as  to  future  regulations,  both  of  which  have  departmental 
approval  as  the  source  of  their  effectiveness.  Otherwise,  the  Depart- 
ment would  be  powerless  to  act  in  appeals  to  it  from  the  action 
of  a  subordinate  officer,  who  necessarily  has  ruled  favorably  or 
unfavorably  to  some  interested  party  to  the  proceedings. 

The  reasons  for  the  decision  in  this  case  have  been  discussed  at 
some  length  because  of  the  novelty  of  the  issue  presented  and  be- 
cause of  the  persistence  of  the  appellant  in  contending  that  the 
extent  of  his  license  should  be  limited  by  no  other  factor  than  the 
commensurability  of  the  land  retained  by  him  following  his  sale 
to  Koscelenik.  His  good  faith  in  this  contention  cannot  be  im- 
pugned except  in  so  far  as  the  acting  regional  grazier's  statement, 
heretofore  quoted,  should  be  given  weight  as  indicating  a  recognition 
by  the  appellant  that  both  he  and  his  vendee  could  not  receive 
grazing  privileges  based  on  the  same  property. 

The  decision  of  the  examiner  is  affirmed  and  the  appeal  is 
dismissed. 

Oscar  L.   Chapman, 

Assistant  Secretary. 


SPICEE  BROTHERS,  Appellant 
A-21923  Decided  March  8,  1939 

6.2  Base  Property  (Land) — Commensurability 

Determinations  of  carrying  capacity  of  land  can  only  be  made  after  an 
examination  of  the  land  itself  and  the  Department  must  necessarily  accept 
the  findings  of  the  Division  of  Grazing  in  cases  where  unfairness  or  dis- 
crimination is  not  charged  and  no  effort  is  made  by  the  appellants  to 
state  in  what  instances  the  determinations  are  incorrect  or  what,  in  their 
estimation,  such  determinations  should  have  been. 

DECISION 

Roy  E.  Spicer,  on  behalf  of  Spicer  Brothers,  has  appealed  from 
a  decision  of  an  examiner.  Division  of  Grazing,  which  modified 
in  part  the  decision  of  the  regional  grazier  on  the  application  filed 
by  the  Brothers  for  a  1938  grazing  license  in  Colorado  Grazing 
District  No.  6. 

On  a  date  which  is  undisclosed  by  the  record,  Spicer  Brothers  filed 
a  short-form  application  for  a  license  to  graze  2,Y00  sheep  in  Co- 
lorado Grazing  District  No.  6  from  October  15,  1938,  to  May  1, 1939. 
On  July  27,  1938,  the  regional  grazier  notified  them  that  the  ad- 
visory board  had  considered  the  application  and  had  recommended 
that  the  following  license  issue: 

Allowed:  (a)  1,075  Sheep,  from  11/15/38  to  4/15/39,  100%  on  Federal  range. 

(b)  295  Sheep,  from  10/15/38  to  11/15/38  and  4/15  to  4/30/39  and  295 
Sheep,  from  5/1  to  5/15/38,  47.4%  on  Federal  range. 

(c)  95  Sheep,  from  5/1/38  to  11/30/38,  100%  on  Federal  range. 
Range:   (a)  Nipple  Rim  Unit.    Licensed  for  1,075  Animal  Unit  Months. 
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Reject :  1,625  Sheep — 70%  allowance  in  Class  2  qualified  demand,  also  insuffi- 
cient commensurate  property. 

(b)  Scandinavia  Unit.     Licensed  for  56  Animal  Unit  Months. 

(c)  Slater  Unit.     Licensed  for  133  Animal  Unit  Months. 

On  August  12,  1938,  the  Brothers  protested  this  decision  and  on 
August  31,  1938,  the  regional  grazier  notified  them  that  the  applica- 
tion had  been  reconsidered  by  the  advisory  board  on  August  11, 
1938,  that  the  board  had  amended  its  former  recommendation,  and 
that  a  license  would  be  issued  as  follows: 

Allowed:  (a)  1,590  Sheep,  from  11/15/38  to  4/15/39,  100%  on  Federal  range, 
1,590  AUMs,  Class  1  &  2. 

(b)  307  Sheep,  from  10/15/38  to  11/15/39;  4/15/39  to  5/1/39;  5/1/38  to 
5/15/38 ;  49.59%  on  Fed.  range.    61  AUMs.  Cls.  1. 

(c)  95  Sheep,  from  5/1/38  to  12/1/38,  100%  on  Federal  range,  133  AUMs. 
Cls.  1. 

On  October  17,  1938,  the  regional  grazier  sent  a  corrected  notice 
to  the  Brothers  which  stated  that  the  advisory  board  had,  on 
August  11,  1938,  reconsidered  the  application  and  had  recommended 
the  issuance  of  the  following  license: 

Allowed:  (a)  1,581  Sheep,  from  11/15/38  to  4/15/39;  100%  on  Federal  range, 
1,581  AUMs.  Cls.  1  and  2. 

(b)  307  Sheep,  from  10/15/38  to  11/15/39;  4/15/39  to  5/1/39;  5/1/38  to 
5/15/38 ;  49.59%  Fed.  range,  61  AUMs,  Cls.  1. 

(c)  95  Sheep,  from  5/1/38  to  12/1/38,  100%  on  Federal  range,  133  AUMs, 
Cls.  1. 

On  October  27,  1938,  Roy  E.  Spicer  wrote  the  regional  grazier 
and  objected  to  this  latter  ruling.  The  letter  was  treated  as  an 
appeal  and  the  case  was  set  for  hearing  on  November  21,  1938,  at 
Craig,  Colorado.  The  hearing  was  held  as  scheduled  and  the 
appellants,  Roy  E.  and  E.  N.  Spicer,  appeared  in  person.  The 
Division  of  Grazing  was  represented  by  the  regional  grazier, 
Charles  F.  Moore.  Testimony  was  taken  before  an  employee  of 
the  Division  of  Grazing,  who  conducted  the  hearing,  and  afterwards 
this  testimony  was  reviewed  and  considered  by  the  examiner,  who 
rendered  a  decision  thereon.  It  is  from  this  decision  that  the  present 
appeal  was  taken. 

There  is  nothing  in  the  record  that  defines  the  issues  that  gave 
rise  to  the  hearing.  In  his  decision  the  examiner  states  that  the  sole 
issue  was  whether  or  not  the  base  properties  of  the  appellants  "had 
been  given  a  high  enough  carrying  capacity  when  rated  by  the  Range 
Survey."  A  careful  review  of  the  evidence  and  of  the  prior  record  in 
the  case  appears  to  support  this  conclusion  as  to  the  issue.  However, 
the  Department  takes  this  opportunity  of  directing  attention  to 
the  provisions  of  Sec.  9,  Par.  /  of  the  Federal  Range  Code,  which 
reads  in  part  as  follows: 

Par.  /.  Conduct  of  Hearing  Before  Examiner.  The  appellant,  the  regional 
grazier,  and  recognized  interveners  will  stipulate  as  far  as  possible  all  material 
facts  and  the  issue  or  issues  involved.  The  examiner  will  state  any  other 
issues  on  which  he  may  wish  to  have  evidence  presented  *  *  *. 

Not  only  is  strict  observance  of  the  provisions  of  this  paragraph 
necessary  to  obviate  a  laborious  and  sometimes  unproductive  effort 
to  ascertain  the  issues  in  cases  reaching  the  Department  by  way  of 
appeal,  but  also  in  order  that  the  examiner  may  determine  whether 
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such  issues  are  relevant.  Furthermore,  it  permits  the  examiner  to 
avoid  burdening  the  record  with  evidence  that  is  inconsequential  and 
not  germane  to  the  case. 

As  far  as  the  capacity  of  the  base  property  of  the  appellants  is 
concerned,  no  evidence  has  been  submitted  that  would  indicate  that 
this  has  been  improperly  determined.  The  appellants  are  desirous 
of  being  licensed  to  graze  2,500  sheep,  a  number  in  excess  of  their 
license,  and  are  aware  of  the  fact  that  an  increase  in  the  rating  of 
the  carrying  capacity  of  their  lands  will,  other  considerations 
aside,  bring  about  an  increase  in  their  license.  They  criticize  the 
rating  given  by  the  range  examiners  as  being  too  low  but  make  no 
commitment  as  to  what  rating  they  think  would  be  proper.  The 
range  examiners  who  testified  at  the  hearing  stated  that  during 
the  course  of  their  examinations  of  base  properties  in  the  district 
there  was  no  discrimination  against  any  applicant  and  that  it  was 
their  intention  to  treat  all  applicants  alike.  No  evidence  was  pre- 
sented, and  apparently  the  appellants  do  not  claim,  that  there  was 
any  discrimination  against  them  or  that  the  range  examiners  em- 
ployed any  different  basis  for  rating  their  lands  than  was  employed 
in  connection  with  lands  of  other  applicants  in  the  district.  Mani- 
festly, determinations  of  carrying  capacities  of  lands  can  only  be 
made  after  an  examination  of  the  lands  themselves.  This  being 
true,  the  Department  must  necessarily  accept  the  findings  of  the 
Division  of  Grazing,  especially  in  cases  like  the  present  where  un- 
fairness or  discrimination  is  not  charged  and  no  effort  is  made  by 
the  appellants  to  state  in  what  instances  the  determinations  are  in- 
correct or  what,  in  their  estimation,  such  determinations  should 
have  been. 

In  his  decision  the  examiner  makes  a  finding  that  the  ratings  of 
the  carrying  capacities  of  the  base  properties  of  the  appellants  were 
proper.  Also  he  directed  the  appellants  to  remove  certain  sheep 
from  the  Federal  range  by  December  3,  1938,  or  apply  to  the 
regional  grazier  for  permission  under  Sec.  6,  Par.  h  of  the  Federal 
Eange  Code,  to  use  the  Federal  range  for  the  number  of  sheep  then 
on  said  range  but  for  a  shorter  time  than  the  period  stipulated 
in  the  license.  He  also  directs  the  attention  of  the  regional  grazier 
to  the  fact  that,  subsequent  to  the  survey  of  the  appellant's  base 
properties,  they  acquired  additional  base  properties,  and  he  instructs 
the  regional  grazier  to  award  the  appellants  the  additional  grazing 
privileges  to  which  they  are  entitled  by  reason  thereof. 

The  decision  appears  proper  in  all  respects.  The  appellants  have 
presented  no  evidence  that  would  support  a  finding  that  the  range 
examiners  erred  in  determining  the  carrying  capacity  of  the  base 
properties.  Proper  instructions  have  been  given  the  regional  grazier 
to  afford  the  appellants  an  opportunity  of  arranging  their  use  of  the 
Federal  range  so  as  to  run  as  great  a  number  of  livestock  as  possible 
under  the  rules  and  regulations,  and  to  insure  to  them  the  increased 
license  to  which  they  are  entitled  by  virtue  of  their  acquisition  of 
additional  lands.  The  decision  is  accordingly  affirmed. 

Harry  Slattery, 
Under  Secretary, 
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JOSEPH  F.  LIVINGSTON  AND  GLADE  COOK,  Appellants 
A-22362  Decided  December  18,  1939 

3.2  Appeal  Procedure — Intervention 

The  Federal  Range  Code  makes  no  requirement  that  an  intervenor  shall  make 
an  intervention  within  a  certain  time  prior  to  the  hearing,  and  there  is 
nothing  to  forbid  the  delay  of  such  intervention  until  the  beginning  of 
the  hearing. 

3.9  Appeal  Procedure — Scope  of  Proceedings 

An  appellant  must  realize  when  he  files  an  appeal  that  he  cannot  restrict 
the  scope  of  the  hearing  to  a  particular  issue  which  he  desires  to  raise, 
but  he  must  be  prepared  to  defend  in  whole  or  in  part,  the  license  that 
has  been  issued,  if  it  appears  to  the  Examiner  that  there  is  any  reason- 
able doubt  as  to  the  sufficiency  of  the  showing  upon  which  it  is  based. 

3.10  Appeal  Procedure — Hearing  Examiners 

Appellants  were  not  prejudiced  by  the  failure  of  the  Examiner  to  present 
his  findings  of  fact  and  his  decision  to  them  prior  to  the  submission  of 
the  decision  to  the  Department.  The  Federal  Range  Code  makes  no  pro- 
vision for  such  procedure  and  no  justification  therefor  is  apparent. 

If  a  party  litigant  feels  that  a  judge  or  other  official  who  is  about  to  hear 
a  case  is  disqualified,  it  is  his  duty  to  make  objection  before  the  trial  is 
commenced,  otherwise  he  will  be  deemed  to  have  waived  the  objection. 

In  order  to  be  in  a  position  to  render  a  proper  decision  the  Examiner  may 
find  it  necessary  to  interrogate  parties  at  length,  and  it  would  be  proper 
for  the  Examiner  to  do  all  of  the  questioning  if  the  exigencies  of  the  case 
so  demanded. 

3.11  Appeal  Procedure — Burden  of  Proof 

If  the  prior  decisions  of  the  regional  grazier  and  the  Examiner  were  errone- 
ous and  the  moving  parties  have  been  prejudiced  thereby,  it  is  their  duty 
to  show  wherein  their  rights  have  been  prejudiced  by  the  error  or  errors 
that  have  been  committed  and  also  to  show  what  increase  in  their  license 
would  be  affected  by  a  different  interpretation  and  application  of  the  Code. 

14.1  Licenses  and  Permits — Conditions  and  Limitations 

The  contention  that  Section  3  of  the  Taylor  Grazing  Act  prohibits  the  denial 
of  a  permit  if  such  denial  will  impair  the  value  of  the  grazing  unit  of 
the  permittee  when  such  unit  is  pledged  as  security  for  a  bona  fide  loan 
was  fully  considered  and  properly  answered  in  the  Examiner's  decision. 

DECISION 

Joseph  F.  Livingston  and  Glade  Cook  have  moved  for  a  rehearing 
of  the  matters  involved  in  the  decision  of  the  examiner  and  chief 
hearings  officer  of  the  Grazing  Service  that  was  approved  by  the 
Departrnent  on  March  9,  1939,  and  which  ruled  that  the  grazing 
license  issued  to  these  moving  parties  for  the  1938-1939  grazing 
season  in  Colorado  Grazing  District  No.  6  should  be  reduced  below 
that  determined  by  the  regional  grazier. 

The  motion  is  based  on  certain  contentions  which,  in  substance ^ 
are  as  follows: 

^  1.  That  the  moving  parties  were  afforded  no  reasonable  opportu- 
nity prior  to  the  decision  to  file  with  the  examiner  or  the  Depart- 
ment any  brief  or  argument. 

2.  That  the  procedure  followed  by  the  examiner  in  submitting  the 
decision  for  departmental  approval  deprived  the  moving  parties  of 
an  opportimity  to  be  heard  as  to  the  findings  of  fact  and  decision 
of  the  examiner. 
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3.  That  the  examiner  was  disqualified  to  render  a  decision  in  the 
case  because  of  his  participation  in  previous  proceedings  affecting 
the  moving  parties. 

4.  That  the  examiner  "in  all  practical  effect  presented  the  evidence 
submitted  by  the  Division  of  Grazing  in  support  of  the  ruling  of  the 
Regional  Grazier  in  regard  to  which  the  hearing  was  had." 

5.  That  the  intervention  by  the  interveners,  as  allowed  by  the 
examiner,  was  untimely  and  unsupported  by  a  sufficient  application, 
and  was  intended  to  raise  issues  without  and  beyond  the  scope  of 
the  appeal. 

6.  That  the  action  of  the  examiner  in  dismissing  the  appeals  filed 
by  the  moving  parties  from  the  denial  of  their  protests  against  the 
action  taken  in  connection  with  other  applications  was  erroneous. 

7.  That  the  decision  disregards  and  violates  the  provisions  of 
section  3  of  the  Taylor  Grazing  Act  of  June  28,  1934  (48  Stat.  1269), 
as  amended,  relating  to  the  preference  in  the  issuance  of  grazing 
permits. 

8.  That  even  if  preference  within  the  preference  class  of  section 
3,  supra^  were  permissible,  the  classification  in  the  decision  is  ar- 
bitrary, unreasonable  and  discriminatory. 

9.  That  the  decision  failed  to  give  consideration  to  the  following 
questions  raised  by  the  evidence  and  record  in  the  case: 

a.  The  application  of  unapproved  rules  and  standards  in  de- 
termining the  classification,  qualification  and  rating  of  base  proper- 
ties in  Colorado  Grazing  District  No.  6. 

b.  The  variation  of  rules  and  standards  in  the  different  units 
of  the  grazing  district. 

c.  The  showing  of  complete  disregard  of  the  provisions  of  the 
Federal  Eange  Code  in  the  Great  Divide  Unit  of  the  district. 

d.  The  classification  of  properties  in  accordance  with  their  relation 
to  units  instead  of  to  the  districts. 

e.  The  awarding  to  property  of  a  given  class  in  a  given  unit  a 
percentage  of  use  of  the  public  domain  that  differs  from  the  per- 
centage of  such  use  awarded  property  within  another  unit  but  all 
within  the  same  district. 

f.  The  arbitrary  and  unsupported  use  of  the  standard  whereby 
the  rating  of  an  applicant's  base  properties  was  multiplied  by  1.4 
to  determine  "qualified  demand"  for  public  range  use. 

g.  The  inadequacy,  insufficiency  and  inaccuracy  of  the  infor- 
mation available  in  the  rating  and  classification  of  base  properties 
in  accordance  with  the  rules  which  the  record  shows  were  applied. 

h.  The  confused  and  inadequate  nature  of  the  priority  affidavits 
filed  in  support  of  the  many  applications. 

i.  The  impossibility  of  securing  sufficient  factual  data  to  permit 
of  a  proper  application  of  the  rules  and  standards  that  were  at- 
tempted to  be  applied. 

j.  The  classification  of  properties  as  within  Class  2  although  not 
within  or  near  the  grazing  district  ahead  of  properties  within  the 
district  which  were  classified  in  Class  3. 

10.  That  the  decision  is  contrary  to  that  provision  of  section  3 
of  the  Taylor  Grazing  Act  which  provides  that  a  permittee  com- 
plying with  the  rules  and  regulations  laid  down  by  the  Secretary 
shall  not  be  denied  the  renewal  of  his  permit  if  such  denial  will  im- 
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pair  the  value  of  the  grazing  unit  of  the  permittee,  when  such  unit 
is  pledged  as  security  for  any  bona  fide  loan. 

11.  That  the  decision  disregards  and  is  contrary  to  the  evidence 
which  shows  that  all  of  the  moving  parties'  base  properties  which 
were  purchased  or  leased  by  them  in  1933  qualified  under  the  Federal 
Range  Code  as  within  Classes  1  and  2. 

These  various  contentions  will  be  considered  in  their  numerical 
sequence. 

1.  The  contention  that  the  moving  parties  were  not  afforded  an 
"opportunity"  prior  to  the  decision  to  file  with  the  examiner  or  the 
Department  any  brief  or  argument  is  without  merit.  The  Federal 
Range  Code  contains  no  provision  that  makes  it  a  mxatter  of  right 
for  a  party  to  a  hearing  to  file  a  brief  prior  to  the  rendering  of 
a  decision.  The  same  is  true  of  practice  before  the  courts.  In  many 
instances  courts  are  vested  with  the  power  to  require  briefs,  espe- 
cially in  cases  of  appeal,  but  there  is  nothing  of  which  this  De- 
partment is  aware  that  entitles  a  party  to  a  proceeding  to  demand 
that  a  brief  or  written  argument  be  received  and  considered  prior 
to  the  rendering  of  a  decision.  The  decision  complained  of  was 
prepared  only  after  the  complete  record  had  been  reviewed.  The 
contentions  of  the  moving  parties  were,  in  the  main,  apparent  from 
the  record  and  were  carefully  considered.  As  is  true  in  all  cases  of 
this  type,  the  Department  was  diligent  in  ascertaining  whether  the 
decision  represented  a  proper  and  fair  determination  of  the  rights 
of  the  parties  and  it  was  felt  that  this  could  be  done  without  the 
benefit  of  briefs  or  memoranda  from  the  various  parties.  Accord- 
ingly, no  invitation  to  submit  briefs  or  memoranda  was  given.  At 
any  rate,  even  though  there  may  have  been  points  of  argument  that 
were  overlooked  at  the  time,  it  has  resulted  in  no  actual  prejudice 
to  the  rights  of  the  moving  parties  for  the  case  is  again  before  the 
Department  pursuant  to  the  present  motion,  which  presumably  raises 
all  points  that  the  moving  parties  feel  are  entitled  to  consideration, 
and  these  points  will,  wherever  justified,  be  carefully  considered  and 
treated. 

2.  Practically  the  same  can  be  said  of  the  contention  of  the  moving 
parties  that  they  were  prejudiced  by  the  failure  of  the  examiner  to 
present  his  findings  of  fact  and  his  decision  to  them  prior  to  the 
submission  of  the  decision  to  the  Department.  The  Federal  Range 
Code  makes  no  provision  for  such  procedure  and  no  justification 
therefor  is  apparent.  If  the  decision  of  the  examiner  were  final  and 
represented  the  ultimate  disposal  of  a  case,  there  might  be  reason 
for  requiring  that  the  moving  parties  be  advised  of  the  findings 
of  fact  and  the  nature  of  the  decision  prior  to  its  promulgation,  but 
in  view  of  the  fact  that  both  the  findings  of  fact  and  the  decision 
are  subject  to  further  review  on  the  present  motion,  the  procedure 
that  was  followed  cannot  be  said  to  have  prejudiced  the  rights  of 
the  moving  parties. 

3.  The  question  as  to  the  qualification  of  the  examiner  to  hear 
the  case  has  not  been  timely  raised.  It  is  well  settled  that  in  case 
a  party  litigant  feels  that  a  judge  or  other  official  who  is  about 
to  hear  a  case  is  disqualified,  it  is  his  duty  to  make  objection  before 
the  trial  is  commenced,  otherwise  he  will  be  deemed  to  have  waived 
the  objection.  Gavr  v.  Duhme^  167  Ind.  76,  78  N.E.  322;  Moses  v. 
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Julian,  45  N.  H.  52,  84  Am.  Dec.  114;  Rea  v.  State,  3  Okla.  Crim. 
276,  105  Pac.  384;  Ingles  v.  McMillan,  5  Okla.  Crim.  130,  113  Pac. 
998.  In  the  present  case  the  parties  well  knew  that  the  examiner 
had  had  prior  connection  with  the  applications  of  Livingston  and 
Cook  and  could  have  raised  an  objection  to  the  examiner's  acting 
as  the  hearings  officer  at  the  beginning  of  the  hearing.  Their  fail- 
ure to  do  so  is  construed  as  a  waiver  of  the  right  to  object. 

However,  even  in  the  absence  of  objection  on  this  ground,  the 
Department  would  be  unwilling  to  ratify  the  action  of  the  examiner 
in  hearing  the  case  were  it  apparent  that  the  moving  parties  were 
prejudiced  by  his  prior  participation  therein,  but  no  such  prejudice 
is  apparent.  The  entire  record  was  reviewed  in  the  Department 
before  the  examiner's  decision  was  approved  and,  from  what  was 
disclosed  thereby,  the  Department  is  of  the  opinion  that  the  examiner 
conducted  the  hearing  in  a  manner  fair  to  all  parties. 

It  is  true  that  the  examiner  refused  to  permit  further  question- 
ing by  counsel  for  the  moving  parties  in  certain  instances,  but  a 
review  of  the  record  indcates  that  such  refusal  was  justified,  for  the 
line  of  questioning  then  being  pursued  was  totally  irrelevant  and 
was  only  burdening  the  record  with  testimony  that  had  no  bearing 
on  the  moving  parties'  case. 

The  Department  holds  that  the  examining  was  qualified  to  hear 
the  case  and  that  there  is  no  ground  for  complaint  because  of  his 
acting  in  that  capacity. 

4.  The  contention  that  the  examiner  "in  all  practical  effect  pre- 
sented the  evidence  submitted  by  the  Division  of  Grazing  in  support 
of  the  ruling  of  the  Regional  Grazier"  merits  only  brief  comment. 

In  a  proceeding  before  an  examiner,  all  facts  germane  to  the 
issue  should  be  brought  out  in  order  to  enable  the  examiner  and  the 
Department  to  decide  the  case  properly.  It  is  not  an  adversary 
action  wherein  the  party  or  parties  may  be  wholly  dependent  on 
counsel  for  a  proper  presentation  of  their  case.  The  examiner  is 
charged  with  and  must  be  in  a  position  to  render  a  decision  that 
will  confer  all  grazing  privileges  to  which  a  party  may  be  entitled. 
In  order  to  do  this  he  may  find  it  necessary  to  interrogate  parties 
at  length  and  in  accordance  with  his  need  for  information,  and  his 
authority  to  do  so  is  expressly  provided  in  section  9,  paragraph  / 
of  the  Federal  Range  Code,  as  follows :  "The  examiner  will  himself 
question  any  witness  whenever  it  appears  necessary."  Under  this 
provision,  it  would  be  proper  for  the  examiner  to  do  all  of  the  ques- 
tioning if  the  exigences  of  the  case  so  demanded. 

In  the  instant  case,  the  questioning  of  the  examiner  appears 
clearly  to  have  been  in  the  interest  of  providing  a  complete  record 
and  eliminating  confusion  and  indefinite  statements  of  the  various 
witnesses.  His  questions  were  not  confined  solely  to  the  presenta- 
tion of  the  regional  grazier's  case  but  are  to  be  found  throughout 
the  entire  record,  and  it  may  be  stated  that,  in  many  instances,  his 
questions  served  to  clarify  certain  questions  that  had  been  pro- 
ponded  and-  certain  answers  that  were  given  and  thus  gave  signifi- 
cance to  parts  of  the  record  which  would  otherwise  have  been  in- 
definite and  impossible  of  interpretation. 

The  Department  is  unable  to  find  that  the  examiner  exceeded 
his  authority  in  this  case  or  in  any  manner  so  exercised  his  authority 
as  to  prejudice  the  rights  of  the  moving  parties. 
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5.  The  assertion  of  the  moving  parties  that  the  intervention  of 
certain  parties,  as  permitted  by  the  examiner,  was  untimely,  un- 
supported by  a  sufficient  application,  and  intended  to  raise  issues 
without  and  beyond  the  appeal,  presents  no  difficulty. 

The  Federal  Kange  Code  makes  no  requirement  that  an  intervener 
shall  make  an  intervention  within  a  certain  time  prior  to  the  hearing, 
and  there  is  nothing  to  forbid  the  delay  of  such  intervention  until 
the  beginning  of  the  hearing.  From  the  very  nature  of  a  grazing 
license,  an  appellant  must  know  that  a  successful  appeal  by  him 
may  directly  affect  the  licenses  of  others,  and  thus  when  he  takes 
an  appeal,  he  is  on  notice  of  the  fact  that  others  may  appear  and 
resist  his  endeavors  to  have  his  license  increased.  Also,  he  is  on 
notice  of  the  fact  that  the  hearing  may  even  result  in  the  introduc- 
tion of  evidence  that  will  warrant  the  reduction  of  the  license  that 
has  already  been  granted,  for  the  Federal  Range  Code,  in  section  9, 
paragraph  /,  provides  not  only  that  at  the  time  of  the  hearing  the 
appellant,  the  regional  grazier,  and  the  recognized  interveners  shall 
stipulate  as  far  as  possible  all  material  facts  and  the  issue  or  issues 
involved,  but  also  provides  that  "The  examiner  will  state  any  other 
issues  on  which  he  may  wish  to  have  evidence  presented  *  *  *."  Thus 
an  appellant  must  realize  when  he  files  an  appeal  that  he  cannot 
restrict  the  scope  of  the  hearing  to  a  particular  issue  which  he  desires 
to  raise,  but  that  he  must  be  prepared  to  defend,  in  whole  or  in 
part,  the  license  that  has  been  issued,  if  it  appears  to  the  examiner 
that  there  is  any  reasonable  doubt  as  to  the  sufficiency  of  the  showing 
upon  which  it  is  based. 

In  the  present  case  the  moving  parties  knew  or  at  least  had  reason 
to  know  that  any  increase  in  their  license  would  result  in  a  decrease 
of  other  licenses  in  the  region  and  it  was  proper  for  the  interveners 
to  protect  their  licenses  by  the  introduction  of  any  proper  testimony 
which  would  tend  to  show  that  the  appeal  of  the  moving  parties 
was  unsupportable.  Certainly  it  cannot  be  contended  that  an  appel- 
lant can  submit  evidence  tending  to  show  that  his  license  should 
be  increased  and  the  licenses  of  others  therefore  decreased,  and  yet 
seek  to  deny  the  rights  of  the  other  parties  to  submit  evidence  in 
opposition  to  the  appellant's  claims  and  in  support  of  their  own 
licenses. 

The  Department  is  of  the  opinion  that  no  injustice  was  done  by 
the  allowance  of  the  intervention  or  by  the  introduction  of  the 
testimony  which  the  interveners  submitted. 

6.  The  complaint  of  the  moving  parties  that  the  dismissal  of 
their  appeals  from  the  ruling  of  the  examiner  dismissing  their 
protest  against  the  action  taken  in  connection  with  other  applicants 
in  the  district  was  erroneous  is  without  merit.  The  Federal  Range 
Code  permits  the  filing  of  protests  only  against  recommendations 
of  the  advisory  boards  and  when  a  license  has  once  been  issued  by 
the  regional  grazier,  the  period  during  which  a  protest  may  be  filed 
is  at  an  end.  Thereafter  the  propriety  of  the  action  taken  on  any 
application  can  be  questioned  only  by  way  of  an  appeal  involving 
the  license  of  the  appellant.  See  section  9,  paragraphs  a  and  h  of 
the  Federal  Range  Code. 

7  and  8.  The  contentions  of  the  moving  parties  that  the  prior 
decision  disregards  and  violates  the  provisions  of  section  3  oi  the 
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Taylor  Grazing  Act  relating  to  preferences,  and  that  even  if  pre- 
ferences within  the  preference  class  of  section  3  were  permissibley 
the  classification  in  the  decision  is  arbitrary,  unreasonable  and  dis- 
criminatory, were  both  treated  in  the  examiner's  decision  and  require 
no  further  discussion.  Suffice  to  say  that  the  statements  in  the 
former  decision  that  are  applicable  to  these  contentions  are  con- 
sidered as  sound. 

The  moving  parties  have  gone  to  considerable  length  in  citing 
testimony  given  by  an  employee  of  the  Grazing  Service  and  by  such 
citations  seek  to  show  that  the  determinations  of  the  extent  of  li- 
censes have  been  unreasonable  and  discriminatory.  While  certain 
of  the  testimony  referred  to  is  vague  and  difficult  of  interpretation, 
it  is  nowhere  shown  that  the  methods  of  adjudication  employed  were 
illegal  or  prejudicial  to  the  moving  parties  or  that  they  would 
have  received  any  greater  license  under  any  other  practical  method 
of  adjudication.  A  large  part  of  the  testimony  elicited  from  this 
witness  was  totally  irrelevant  and  the  questions  hj  which  it  was 
preceded  appear  to  have  been  calculated  solely  to  confuse  the 
witness.  A  large  number  of  these  questions  could  have  been  and 
should  have  been  excluded  by  the  examiner  for  in  so  far  as  the  value 
of  the  testimony  that  was  given  pursuant  to  these  questions  is 
concerned,  it  serves  merely  to  show  that  this  employee  who,  in- 
cidentally, is  not  primarily  responsible  for  the  issuance  of  licenses 
in  the  district,  would  have  difficulty  in  determining  the  allowable 
extent  of  a  license  under  certain  hypothetical  conditions  of  fact. 
Manifestly,  such  testimony  is  of  no  value  and  cannot  govern  the  dis- 
posal of  the  case. 

No  reason  has  been  presented  that  would  warrant  any  change  in 
the  examiner's  decision  as  to  the  particular  contentions  mentioned* 

9.  The  various  questions  raised  in  this  section  of  the  moving 
parties'  brief  apparently  have  no  practical  signficance  in  so  far  as 
their  grazing  privileges  are  concerned.  As  is  the  case  with  certain 
other  contentions  in  the  brief,  the  points  are  raised  in  an  effort  to 
show  that  the  adjudications  of  applications  in  the  district  have  not 
in  all  cases  been  carried  out  in  accordance  with  the  requirements 
of  the  applicable  rules  and  regulations.  However,  even  admitting 
for  the  purposes  of  this  decision  that  the  rules  have  not  been  rigidly 
followed  in  all  cases,  the  moving  parties  have  neither  alleged  nor 
shown  that  they  would  have  received  any  greater  license  under  a 
strict  method  of  adjudication  or  that  the  method  employed  has  pre- 
judiced their  rights  in  any  degree. 

In  view  of  these  facts,  the  (questions  are  essentially  moot  and  the 
Department  does  not  feel  obligated  to  review  the  voluminous  data 
in  the  record  in  order  to  determine  what  increase,  if  any,  might  be 
justified  in  the  license  of  the  moving  parties  had  the  Federal  Range 
Code  been  interpreted  and  applied  in  some  other  manner.  If  the 
prior  decisions  of  the  regional  grazier  and  the  examiner  were  er- 
roneous and  the  moving  parties  have  been  prejudiced  thereby,  it  is 
their  duty  to  show  wherein  their  rights  have  been  prejudiced  by  the 
error  or  errors  that  have  been  committed  and  also  to  show  what  in- 
crease in  their  license  would  be  effected  b}^  a  different  interpretation 
and  application  of  the  Code.  Inasmuch  as  they  have  not  done  so, 
further  discussion  of  the  questions  raised  by  this  section  of  the  brief 
appears  unwarranted. 


DEPARTMENT  OF  THE  INTERIOR  GRAZING  DECISIONS,   19  36-1958     147 

10.  The  contention  raised  by  the  moving  parties  in  this  section 
to  the  effect  that  the  examiner's  decision  is  contrary  to  the  provision 
of  section  3  of  the  Taylor  Grazing  Act  that  a  permittee  complying 
with  the  rules  and  regulations  laid  down  by  the  Secretary  of  the 
Interior  shall  not  be  denied  the  renewal  of  such  permit  if  such  denial 
will  impair  the  value  of  the  grazing  unit  of  the  permittee  when 
such  unit  is  pledged  as  security  for  a  bona  fide  loan  was  fully  con- 
sidered and  discussed  in  the  examiner's  decision.  The  Department 
feels  that  the  contention  was  properly  answered  at  that  time  and  that 
it  requires  no  further  comment. 

11.  Under  this  section  the  moving  parties  contend  that  the  examin- 
er's decision  disregards  and  is  contrary  to  the  evidence  in  that  it 
does  not  recognize  the  base  properties  which  were  purchased  or  leased 
by  the  moving  parties  ''in  1933"  as  within  Classes  1  and  2.  The 
contents  of  the  brief  indicate  that  the  properties  thus  referred  to  are 
the  "Kime"  property  (which  w^as  fully  discussed  in  the  examiner's 
decision),  and  the  Grant,  Kuchman,  and  Watkins  properties.  Cer- 
tain statements  in  the  brief  show  conclusively  that  these  properties 
are  clearly  not  entitled  to  classification  in  Class  1  or  Class  2.  The 
statements  are  as  follows: 

Nowhere  does  the  examiner  explain  his  entire  disregard  of  the  use  by  Joseph 
F.  Livingston  of  the  Kime  property  and  other  properties  acquired  by  him  in 
1933  in  connection  with  a  use  by  him  of  the  public  land  range  in  Colorado 
District  G  during  the  seasons  1932-1933  and  1933-1934.  Mr.  Livingston  in  the 
fall  of  1932  came  into  Colorado  with  about  6,200  head  of  sheep.  Until  the 
latter  part  of  February  1933  he  wintered  his  sheep  in  what  is  now  known  as 
Colorado  District  No.  1  (1936  Tr.  12-13;  Tr.  308)  and  in  the  latter  part  of 
February  or  the  first  of  March,  1933,  he  crossed  the  river  at  Sunbeam  and 
grazed  his  sheep  in  what  is  now  the  Godiva  Unit,  Colorado  District  No.  6. 
In  grazing  his  sheep  in  that  unit  in  the  spring  of  1933  he  went  six  or  eight 
miles  north  of  the  Yampa  River  (Tr.  306-308).  In  connection  with  this  public 
range  use  Mr.  Livingston  used  the  Kime  property  which  he  purchased  in  April 
1933  and  took  his  sheep  on  that  property  that  spring  (1936  Tr.  15,  22,  Exhs. 
6  &  7;  Tr.  306). 

In  the  fall  of  1933  Mr.  Livingston  leased  among  other  lands  the  N.  R.  Grant, 
W.  P.  Ruchman  and  John  Watkins  tracts  (1936  Tr.  26,  34,  Exhs.  17,  18,  39) 
(1937  Tr.  200).  The  first  two  mentioned  properties  are  still  under  lease  to 
the  applicants  and  the  Watkins  property  is  now  owned  by  them  (1937  Tr.  200). 

In  the  winter  of  1933-34  Mr.  Livingston  wintered  his  sheep  on  the  same 
"grazing  belt"  in  the  Sand  Wash  Country,  now  Nipple  Rim  (Tr.  306)  this 
making  two  consecutive  years'  use  of  the  public  domain  in  this  district  in  con- 
nection with  the  use  of  the  above  described  property  prior  to  June  28,  1934. 
The  Godiva  and  the  Nipple  Rim  units  mentioned  are  adjoining  units  and  are 
winter  range  country  and  are  connected  by  two  bridges  across  Little  Snake 
River,  access  across  which  is  also  had  over  the  ice,  thereby  affording  access 
of  the  type  shown  by  the  testimony  of  the  witness  Bryan  to  constitute  them 
within  a  single  grazing  belt. 

It  is  apparent  that  these  allegations  fail  to  show  a  use  of  the 
properties  that  would  entitle  them  to  classification  in  Class  1  or  2. 
The  Federal  Range  Code  provides,  in  section  4,  paragraph  a,  that 
land  shall  be  considered  as  in  Class  1  only  if  it  is  dependent  both 
by  location  and  use,  and  that  land  dependent  by  use  and  not  by 
location  shall  be  in  Class  2.  Land  dependent  by  use  is  defined  in 
section  2,  paragraph  g  of  the  Code  as  "forage  land  which  was  used 
in  livestock  operations  in  connection  with  the  same  part  of  the 
public  domain,  which  part  is  now  Federal  range,  for  any  three  years 
or  for  any  two  consecutive  years  in  the  5 -year  period  immediately 
preceding  June  28,  1934." 
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Manifestly,  the  statements  quoted  do  not  show  that  the  properties 
listed  were  used  in  livestock  operations  in  connection  with  the  same 
part  of  the  public  domain  for  any  three  years  or  any  two  con- 
secutive years  during  the  priority  period.  The  statements  show  that 
Livingston's  sheep  were  in  the  district  from  about  March  1933  at 
least  until  the  end  of  the  priority  period  on  June  28,  1934:,  that  in 
the  late  winter  of  1932  and  1933  the  sheep  were  wintered  on  the 
Godiva  unit  of  the  district,  that  in  the  spring  of  1933  the  sheep 
were  kept  on  the  Kime  property,  and  that  in  the  winter  of  1933 
and  1934,  the  sheep  were  wintered  in  the  Sand  Wash  country  of  the 
Nipple  Rim  unit.  In  other  words,  the  winter  grazing  during  these 
two  years  was  not  on  the  same  range,  as  required  by  the  above- 
quoted  provision  of  the  Code,  but  was  on  two  separate  ranges.  Such 
use  of  the  Federal  range  did  not  serve  to  invest  the  two  properties 
with  the  attribute  of  dependency  by  use,  and  thus  they  could  not 
be  classified  in  Class  1  or  Class  2. 

After  a  full  consideration  of  the  questions  raised  by  the  moving 
parties  and  a  review  of  the  entire  record,  the  Department  is  of 
the  opinion  that  the  decision  of  the  examiner  was  sound  and  that 
it  represented  a  proper,  fair  and  equitable  disposition  of  the  various 
applications  filed  by  the  parties  who  appeared  at  the  hearing.  No 
reason  appears  why  there  should  be  any  departure  from  the  former 
decision  and  it  is  accordingly  reaffirmed  and  the  motion  for  re- 
hearing is  denied. 

Harold  L.  Ickes, 
Secretary  of  the  Interior. 


EARNEST  A.  CURTIS,  Appellant 
A-22176  Decided  January  S,  19Jfi 

3.4  Appeal  Procedure — ^Withdrawal  of  Appeal 

Where  a  request  for  withdrawal  is  filed  by  the  appellant,  the  appeal  will  be 
dismissed. 

DECISION 

On  May  31,  1939,  the  Grazing  Service  transmitted  an  appeal  by 
Earnest  A.  Curtis  from  an  examiner's  decision  of  May  1,  1939, 
which  modified  the  decision  of  the  Acting  Eegional  Grazier  on 
the  application  of  Curtis  for  a  1939  grazing  license  in  Arizona 
Grazing  District  No.  1. 

By  his  letter  of  November  1,  1939,  the  appellant  notified  the 
Acting  Regional  Grazier  that  he  is  satisfied  with  the  allotment 
that  has  been  granted  to  him  and  that  "as  long  as  the  fences  remain 
as  they  now  are  between  myself  and  neighbors,  I  agree  to  withdraw 
my  appeal  to  the  Secretary  of  the  Interior."  With  his  letter  of 
November  7, 1939,  the  Acting  Regional  Grazier  transmits  Mr.  Curtis' 
letter  and  states  that  the  Grazing  Service  has  no  intention  of  mov- 
ing the  fences  referred  to  therein. 

Accordingly,  the  appeal  is  dismissed. 

W.  C.  Mendenhall, 
Acting  Under  Secretary, 
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AUGUSTS  NICOLAS,  Appellant 
A-22295  Decided  March  ^,  IHO  57  I.D.  110 

5.4  Base  Property  (Generally) — Qualification,  Extent  of  Public  Domain  Use 

In  order  to  qualify  a  base  property  as  "land  dependent"  the  use  of  the 
Federal  range  during  each  qualifying  year  of  the  priority  period  must 
have  been  substantial.  The  use  of  a  range  for  one  or  two  days  of  a 
grazing  season  is  insufficient  use  to  qualify  a  base  property  as  dependent 
by  use. 

DECISION 

Auguste  Nicolas  has  appealed  from  a  decision  of  an  examiner  of 
the  Grazing  Service  which  affirmed  a  decision  of  the  regional 
grazier  which  rejected  an  application  by  Nicolas  for  a  1939  grazing 
license  in  Colorado  Grazing  Districts  Nos.  3  and  4. 

Nicolas'  short-form  application,  dated  November  29,  1938,  re- 
quested a  license  to  graze  8,000  sheep  from  July  1  to  September  10, 
1939,  and  by  letter  of  January  22,  1939,  he  was  advised  by  the  acting 
regional  grazier  that  the  advisory  board  had  recommended  that  his 
application  be  rejected  for  the  reason  that  the  applicant's  base 
property  was  not  dependent  by  use.  Nicolas  protested,  and  after 
consideration  of  the  protest  by  the  advisory  board,  the  acting  re- 
gional grazier  advised  him  that  the  board  had  recommended  that 
the  former  action  be  sustained,  and  that  his  application  was  ac- 
cordingly rejected.  Nicolas  appealed  and  the  case  was  set  for  hear- 
ing on  June  14,  1939,  at  Montrose,  Colorado,  at  which  time  and 
place  he  appeared  and  was  represented  by  counsel. 

At  the  hearing  it  was  stipulated  that  the  sole  issue  was  whether 
or  not  the  appellant  had  made  any  use  of  the  public  range  in  the 
American  Flats  are  in  1934.  It  appears  that  there  was  no  question 
but  that  Nicolas  had  used  this  area  in  grazing  his  sheep  during  the 
summer  grazing  season  of  1933  and  his  position  appears  to  have  been 
that,  if  it  were  established  that  he  had  made  similar  use  of  that 
range  in  1934,  prior  to  the  passage  of  the  Taylor  Grazing  Act  on 
June  28  of  that  year,  his  base  property  would  be  dependent  by  use. 
On  June  26, 1939,  the  examiner  rendered  a  decision  wherein  he  found 
that  the  appellant  had  failed  to  prove  that  he  had  made  any  use 
of  the  range  in  the  American  Flats  area  prior  to  June  28,  1934,  and 
accordingly  sustained  the  decision  of  the  regional  grazier.  It  is 
from  that  decision  that  the  present  appeal  has  been  taken. 

A  review  of  the  testimony  serves  to  support  the  findings  of  the 
examiner  so  far  as  he  has  concluded  that  the  appellant  did  not  prove 
that  he  made  use  of  the  range  in  question  during  the  part  of  the 
1934  grazing  season  prior  to  June  28  of  that  year.  The  appellant 
gave  testimony  to  the  effect  that  he  reached  the  range  with  his  sheep 
some  time  on  the  26th  or  27th  of  June  1934  and,  therefor,  used 
the  range  in  question  for  one  or  possibly  two  days  before  the  pas- 
sage of  the  Taylor  Grazing  Act.  The  evidence  on  this  point  is 
conflicting  and  it  would  be  difficult  to  determine,  with  absolute 
certainty,  the  date  on  which  the  sheep  actually  reached  the  American 
Flats  area.  Suffice  to  say  that  there  is  nothing  in  the  record  that 
would  warrant  the  conclusion  that  the  examiner  was  in  error  when 
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he  found  that  there  had  been  no  use  made  of  the  range  in  that  area 
prior  to  June  28,  1934. 

But  irrespective  of  whether  or  not  the  appellant  made  use  of  the 
range  during  the  one  or  two  days  alleged,  it  is  the  opinion  of  the 
Department  that  the  decision  of  the  examiner  should  be  sustained. 

The  Federal  Range  Code,  as  revised,  provides  in  section  2,  para- 
graph (g)  as  follows: 

Land  dependent  hy  use  means  forage  land  which  was  used  in  livestock  oper- 
ations in  connection  with  the  same  part  of  the  public  domain,  which  part  is 
now  Federal  range,  for  any  three  years  or  for  any  two  consecutive  years  in 
the  5-year  period  immediately  preceding  June  28,  1934,  and  which  is  offered 
as  base  property  in  an  application  for  a  grazing  license  or  a  permit  filed 
before  June  28,  1938.  Land  will  be  considered  dependent  by  use  only  to  the 
extent  of  that  part  of  it  necessary  to  maintain  the  average  number  of  live- 
stock grazed  on  the  public  domain  in  connection  with  it  for  any  three  years 
or  for  any  two  consecutive  years,  whichever  is  the  more  favorable  to  the  appli- 
cant, during  the  5-year  period  immediately  preceding  June  28,  1934. 

Stated  otherwise,  this  rule  or  regulation  provides  that  if  the  land 
offered  as  base  property  by  an  applicant  for  a  grazing  license  was 
the  base  or  headquarters  for  a  livestock  operation  that  involved  the 
use  of  the  same  range  for  any  two  consecutive  years  or  any  three 
years  during  the  five-year  period  immediately  preceding  June  28, 
1934  (commonly  referred  to  as  the  "priority"  period),  then  that  land 
shall  be  considered  as  having  the  attribute  of  dependency  by  use. 
In  construing  this  provision  it  is  proper  to  inquire  as  to  the  nature 
and  extent  of  the  use  that  an  applicant  has  made  of  the  range  during 
the  years  when  such  use  is  alleged  to  have  been  made. 

The  purpose  of  the  regulation  was  to  provide  for  the  acquisition 
of  grazing  privileges  by  those  operators  whose  use  of  the  public 
grazing  lands  during  the  five-year  priority  period  was  of  so  con- 
stant a  nature  and  of  sufficient  extent  to  entitle  them  to  consideration 
as  established  and  stable  livestock  operators  who  are  entitled  to  a 
continued  use  of  the  public  grazing  lands.  It  was  thought  that  the 
ownership  or  control  of  land  that  had  been  used  as  a  base  for  a 
livestock  operation  involving  the  use  of  public  grazing  lands  for  any 
two  consecutive  years  or  any  three  years  during  the  priority  period 
should  be  considered  a  sufficient  qualification  for  such  operators. 

The  question  in  this  case  then  is  whether  or  not  the  use  of  the 
range  for  one  or  two  days  of  a  grazing  season  plus  an  acknowledged 
use  during  the  entire  preceding  season  is  sufficient  to  satisfy  the  re- 
quirement of  the  regulation,  and  the  Department  is  of  the  opinion 
that  this  question  should  be  answered  in  the  negative. 

The  Department  feels  that  the  doctrine  of  reasonableness  should 
apply  in  a  situation  of  this  kind  and  that  the  use  during  any  season 
of  the  priority  period  must  have  been  a  substantial  one  in  order  to 
meet  the  requirement  of  the  regulation.  In  other  words,  the  use 
must  have  been  such  as,  taken  by  itself,  would  indicate  that  it  was 
a  necessary  adjunct  to  the  proper  use  of  the  base  property  as  estab- 
lished by  the  conduct  of  the  livestock  operations  during  the  priority 
period.  To  hold  otherwise  would  be  to  disregard  the  only  proper 
and  reasonable  conception  of  the  term  "dependent  by  use." 

The  use  made  of  the  range  by  Nicolas  during  the  1934  season 
cannot  be  considered  substantial.  According  to  the  record,  the  graz- 
ing season  in  the  area  in  question  extended  in  the  average  year  from 
about  July  1  to  September  10.    In  other  seasons  the  range  may  have 
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been  accessible  and  useable  from  an  earlier  to  a  later  date.  It  ap- 
pears that  in  1934  the  Forest  Service  permitted  the  national  forest 
to  be  crossed  by  livestock  as  early  as  June  24  and  it  may  safely  be 
stated  that  the  grazing  season  in  the  region  in  question  opened  on 
that  date.  But  irrespective  of  the  actual  date  of  opening  it  is  ap- 
parent that  a  use  of  the  range  for  one  or  possibly  two  days  during 
that  season  was  totally  inconsequential  to  constitute  a  use  of  the 
range  during  that  year,  as  contemplated  by  the  Federal  Eange  Code. 

Accordingly,  the  Department  rules,  as  a  proper  interpretation  of 
the  regulation  in  question,  that  the  use  of  the  range  for  grazing 
during  the  two  consecutive  years  or  the  three  years  mentioned  in  the 
regulation  must  in  each  year  have  been  a  substantial  one,  that  in  the 
present  case  the  use  of  the  range  for  one  or  two  days  during  the 
1934  season  was  so  inconsequential  in  relation  to  the  entire  season 
that  it  cannot  be  considered  substantial,  that  the  base  property 
offered  by  the  applicant  is  accordingly  not  dependent  by  use,  and 
that  the  decision  of  the  examiner  should  be  affirmed. 

It  is  recognized  that  the  above  ruling  may  result  in  some  difficulty 
in  applying  the  Federal  Kange  Code  so  far  as  it  may  be  necessary 
to  determine  whether,  in  various  circumstances,  particular  periods  of 
use  may  have  been  "substantial,"  but  such  situations  will  need  to  be 
met  as  they  arise  and  dealt  with  in  the  light  of  the  basic  purposes  of 
the  Taylor  Grazing  Act. 

At  least  it  is  not  felt  that  the  ruling  is  unnecessarily  harsh 
especially  when  it  is  considered  that  no  regulation  or  construction 
thereof  could  have  obviated  the  necessity  for  the  curtailment  or  total 
elimination  of  some  livestock  operations  on  the  public  lands,  because 
of  the  insufficiency  of  available  range  to  satisfy  the  needs  or  desires 
of  all  persons.  The  scarcity  of  range  has  made  it  necessary  to  elinj- 
inate  some  operators  entirely  and  the  regulations  have  been  so  drafted 
as  to  eliminate,  in  the  majority  of  cases,  those  operators  who  used 
the  range  only  during  one  season  of  the  priority  period.  The  De- 
partment has  heard  little  complaint  against  such  eliminations  and  the 
present  ruling  which  denies  the  application  of  one  who  is  able  to 
show  a  use  of  the  range  for  an  entire  season  and  only  one  or  two 
days  of  another  season  is  no  more  harsh  than  in  the  case  of  those 
applicants  who  are  able  to  show  use  during  an  entire  season  but 
not  an  additional  one  or  two  days  of  use  during  some  other  year. 

The  Department  feels  that  the  decision  of  the  examiner  was  proper 
and  it  is  accordingly  affirmed  and  the  appeal  is  dismissed. 

A.  J.  WiRTZ, 

Under  Secretary, 


WALTER  K.  ELLIS,  Appellant 
A-22378  Decided  March  4,  IHO  57  ID.  113 

1.4  General — Validity  of  Regulations 

The  requirement  of  the  Federal  Range  Code  that  land  having  dependency 
by  use  shall  lose  such  attribute  if  the  land  is  not  offered  as  base  property 
in  an  application  for  a  grazing  license  or  permit  filed  before  June  28,  1938, 
is  not  unreasonable  and  is  a  regulatory  provision  that  does  not  constitute 
an  abuse  by  the  Secretary  of  the  Interior  of  his  authority  to  administer 
the  Taylor  Grazing  Act. 
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1.6  General — Notice 

The  publication  of  a  regulation  in  the  Federal  Register  is  constructive  notice 
of  the  regulation. 

3.1  Appeal  Procedure — Right  of  Appeal 

If,  upon  rejection  of  an  application  for  a  grazing  license  and  an  appeal  from 
such  ruling,  the  regional  grazier  then  issues  a  "temporary  license"  for  the 
number  of  livestock  and  period  of  time  originally  applied  for,  such  appeal 
becomes  moot,  and  the  examiner  should  be  advised  of  this  subsequent 
action  in  order  that  he  may  note  the  abatement  of  the  appeal. 

On  January  24,  1939,  Walter  K.  Ellis,  of  Lander,  Wyoming,  filed 
an  application  for  a  license  to  graze  15  head  of  cattle  from  May  1 
to  October  15,  1939,  in  Wyoming  Grazing  District  No.  2  and  for  a 
non-use  license  for  125  sheep  from  May  1  to  November  1,  1939.  On 
January  27, 1939,  the  regional  grazier  notified  Ellis  that  the  advisory 
board,  after  consideration  of  his  application,  had  recommended  that 
it  be  disapproved  "because  it  is  determined  that  your  land  will  be 
classed  as  dependent  by  use  only  and  was  not  on  file  with  the  Division 
of  Grazing  by  June  28,  1938,  as  required  by  the  Federal  Range 
Code." 

It  appears  that  the  land  offered  as  base  property  by  the  applicant 
had  only  recently  been  acquired  by  him  and  the  recommendation  of 
the  advisory  board  was  to  the  effect  that  this  land  was  not  dependent 
by  location  within  the  meaning  of  section  2,  paragraph  (A)  of  the 
Federal  Range  Code,  and  that  although  the  land  had  had  sufficient 
use  during  the  priority  period  to  entitle  it  to  classification  as  de- 
pendent by  use  as  defined  by  section  2,  paragraph  {g)  of  the  Code, 
it  could  not  be  so  considered  for  the  reason  that  it  had  not  been 
offered  in  an  application  for  a  license  prior  to  June  28,  1938. 

The  applicant  appealed  from  the  decision  of  the  regional  grazier 
and  the  case  was  set  for  hearing.  No  actual  hearing  was  had  but  the 
case  was  submitted  to  the  examiner  upon  a  stipulation  by  the  regional 
grazier  and  the  appellant  of  the  material  facts  involved.  The  sum 
and  substance  of  the  stipulation  was  to  the  effect  that  the  land  offered 
had  been  used  as  a  base  for  a  cattle  grazing  operation  upon  public 
lands  during  the  years  1930  to  1934,  inclusive,  that  such  use  had  been 
sufficient  to  establish  a  dependency  by  use  or  "priority"  for  38  head 
of  cattle,  and  that  the  land  had  never  been  offered  as  base  property 
in  an  application  for  grazing  privileges  until  so  offered  in  the  ap- 
plication filed  by  the  appellant  on  January  24,  1939.  Upon  con- 
sideration of  these  facts,  the  examiner  affirmed  the  ruling  of  the 
regional  grazier  and  Ellis  has  appealed  to  the  Department. 

The  provision  of  the  Federal  Range  Code  which  governs  in  this 
case  is  contained  in  section  2,  paragraph  {g)  thereof,  which  reads 
as  follows: 

Land  dependent  hy  use  means  forage  land  which  was  used  in  livestock  oper- 
ations in  connection  with  the  same  part  of  the  public  domain,  which  part  is 
now  Federal  range,  for  any  three  years  or  for  any  two  consecutive  years  in 
the  5-year  period  immediately  preceding  June  28,  1934,  and  which  is  offered 
as  base  property  in  an  application  for  a  grazing  license  or  a  permit  filed  before 
June  28,  1938.  Land  will  be  considered  dependent  by  use  only  to  the  extent 
of  that  part  of  it  necessary  to  maintain  the  average  number  of  livestock  grazed 
on  the  public  domain  in  connection  with  it  for  any  three  years  or  for  any  two 
consecutive  years,  whichever  is  the  more  favorable  to  the  applicant,  during 
the  5-year  period  immediately  preceding  June  28,  1934.     [Emphasis  supplied.] 
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Putting  aside  for  the  moment  the  propriety  of  entertaining  this 
appeal  and  certain  contentions  of  the  appeal  which  are  not  thought 
to  be  important,  the  main  point  in  issue  appears  to  be  the  authority 
of  the  Secretary  of  the  Interior,  under  the  Taylor  Grazing  Act,  to 
issue  a  regulation  which  serves  to  deny  to  an  applicant  the  right  to 
obtain  a  grazing  license  because  of  a  failure  to  offer  land  in  an 
application  filed  prior  to  June  28,  1938,  when  that  land  in  fact  has 
had  sufficient  use  during  the  priority  period  otherwise  to  entitle  it 
to  consideration  as  dependent  by  use. 

There  can  be  no  doubt,  and  the  appellant  agrees,  that  the  Secre- 
tary of  the  Interior  has  authority  to  administer  the  Taylor  Grazing 
Act  and  grant  grazing  privileges  under  such  reasonable  rules  and 
regulations  as  he  may  prescribe.  The  sole  question  then  is  whether 
or  not  the  particular  provision  setting  out  the  dead-line  date  for  the 
acquisition  of  grazing  privileges  based  on  land  with  dependency  by 
use  constitutes  an  abuse  of  such  authority.  The  Department  is 
clearly  of  the  opinion  that  it  does  not. 

In  the  preamble  of  the  Taylor  Grazing  Act,  it  is  stated  that  the 
purpose  of  the  act  is,  among  other  things,  to  provide  for  the  orderly 
use  of  the  public  grazing  lands  and  to  stabilize  the  livestock  in- 
dustry dependent  thereon.  Again,  in  section  2  of  the  act,  it  is 
provided  that  the  Secretary  of  the  Interior  shall  do  any  and  all 
things  necessary  to  provide  for  the  orderly  use  of  the  range.  It 
is  readily  apparent  that,  if  the  livestock  industry  is  to  be  stabilized 
and  the  orderly  use  of  the  range  is  to  be  accomplished,  there  must 
be  some  determination  of  the  extent  of  the  grazing  privileges  that 
the  livestock  operators  are  to  enjoy  on  the  Federal  range.  Since  the 
inception  of  the  administration  of  the  Taylor  Grazing  Act,  the  efforts 
of  the  Grazing  Service  have  been  bent  on  the  determination  of  the 
extent  of  such  privileges.  Manifestly  there  is  insufficient  Federal 
range  to  allow  all  persons  to  partake  of  its  use  to  whatever  extent 
they  may  desire.  Consequently  it  has  been  necessary  to  apportion 
the  range  and  its  forage  products  and,  as  this  apportionment  has 
proceeded,  the  use  of  the  range  has  become  more  orderly  and  the 
element  of  stability  has  more  and  more  injected  itself  into  the  various 
livestock  operations.  This  stability  results  largely  from  the  fact  that 
the  various  livestock  operators  now  know,  within  certain  limits,  the 
amount  of  range  that  will  be  available  to  them  in  the  future  and 
thus  will  be  able  to  plan  their  operations  accordingly. 

It  is  apparent  that  such  orderly  use  of  the  range  and  the  stabiliza- 
tion of  the  livestock  industry  cannot  proceed  if  there  are  constantly 
to  be  injected  into  the  picture  new  livestock  operations  for  which 
allowance  was  not  and  could  not  have  been  made  during  the  period  of 
adjustment.  Therefore,  it  has  been  necessary  to  set  some  limit  to 
the  time  when  additional  lands  would  be  recognized  as  a  basis  for 
the  granting  of  grazing  privileges.  Accordingly,  June  28,  1938,  a 
date  which  is  four  years  subsequent  to  the  passage  of  the  Taylor 
Grazing  Act,  has  been  set. 

In  the  opinion  of  the  Department,  there  is  no  ground  for  valid 
complaint  by  this  applicant  that  he  has  been  unduly  prejudiced  by 
the  operation  of  the  provision  which  sets  the  dead-line  date  of 
July  28,  1938.  The  grazing  district  in  which  he  seeks  grazing 
privileges  has  been  established  since  October  31,  1936,  and  at  any 
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time  from  that  date  on  and  until  June  28,  1938,  the  land  now  offered 
could  have  been  offered  as  base  property.  That  this  has  not  been 
done  does  not  alter  the  case. 

Furthermore,  it  does  not  appear  that  the  failure  to  obtain  grazing 
privileges  on  the  basis  of  the  ownership  of  the  land  will  work  an 
unwarranted  hardship  on  the  appellant.  If  he  had  purchased  the 
land  before  June  28,  1938,  for  the  purpose  of  obtaining  such  grazing 
privileges  and  had  then  failed,  for  reasons  over  which  he  had  no 
control,  to  offer  the  land  before  the  dead-line  date,  there  would  be 
reason  to  question  the  propriety  of  a  strict  application  of  the  rule. 
However,  Ellis  first  acquired  an  interest  in  the  land  under  a  contract 
to  purchase,  dated  some  time  in  October  1938,  at  which  time  he 
could  have  learned  by  inquiry  addressed  to  the  regional  grazier 
whether  or  not  ownership  of  the  land  would  entitle  him  to  grazing 
privileges.  It  appears  reasonable  to  hold  that  the  appellant  should 
suffer  the  consequences  of  his  failure  to  have  made  such  inquiry. 

In  so  far  as  it  is  contended  in  the  appeal  that  the  appellant  had 
no  notice  of  the  dead-line  date,  it  is  sufficient  to  point  out  that  the 
provision  of  the  Federal  Eange  Code  which  established  this  date 
was  approved  on  March  16,  1938,  and  published  in  the  Federal 
Kegister  on  March  22, 1938,  thus  affording  to  all  persons  constructive 
notice  of  the  fact  that  such  a  regulation  had  been  promulgated. 

Before  concluding,  it  appears  that  attenion  should  be  directed 
to  the  procedure  that  has  been  followed  in  this  case  by  the  acting 
regional  grazier.  Upon  Ellis'  appeal  from  the  decision  rejecting  his 
application,  and  prior  to  the  date  set  for  the  hearing  of  the  appeal, 
the  acting  regional  grazier  addressed  letters  to  the  various  members 
of  the  district  advisory  board,  asking  the  members  whether  or  not, 
in  view  of  the  appeal,  they  would  recommend  the  issuance  of  a  license 
which  would  be  "temporary  for  this  season  only,  pending  the  out- 
come of  [the]  appeal."  The  members  were  asked  to  indicate  their 
recommendation  on  the  bottom  of  the  letter  and  return  it.  Nearly  all 
of  the  members  recommended  that  such  a  temporary  license  be 
granted  and  accordingly  a  license  was  granted,  subject  to  the  pro- 
vision inserted  on  the  face  of  the  license  to  the  effect  that  it  was 
"temporary  for  this  season  only,  pending  the  outcome  of  your  ap- 
peal." [Emphasis  supplied.]  It  should  be  noted  that,  inasmuch  as 
the  appeal  involved  only  the  application  for  1939  grazing  privileges, 
the  issuance  of  a  license  for  the  full  1939  season  in  effect  rendered 
the  appeal  moot.  Apparently  the  acting  regional  grazier  was  in 
doubt  as  to  the  action  taken  pursuant  to  Ellis'  application,  al- 
though it  is  difficult  to  see  why  this  should  be  true  in  the  face  of 
the  clear  and  unequivocal  wording  of  section  2,  paragraph  {g)  of 
the  Federal  Kange  Code.  However,  assuming  that  he  was  in  doubt, 
the  matter  should  not  have  proceeded  by  way  of  an  appeal  after  the 
temporary  license  had  been  granted,  for  the  granting  of  the  license 
removed  the  grounds  for  the  appeal.  Instead,  the  acting  regional 
grazier  should  have  withheld  his  decision  on  the  application  until 
he  had  obtained  advice  in  the  matter  from  the  examiner,  the  Wash- 
ington office  of  the  Grazing  Service  or,  if  necessary,  from  the  De- 
partment. As  the  matter  now  stands,  the  present  decision  of  the 
Department  is  not  a  true  decision  on  an  appeal  but  is  really  an 
advisory  opinion  approving  an  advisory  opinion  of  the  examiner. 
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In  situations  of  the  type  here  involved,  wherein  a  regional  grazier 
is  doubtful  of  the  action  that  should  be  taken  pursuant  to  an  ap- 
plication, or  feels  that  the  action  that  he  has  taken  may  be  improper, 
he  should  promptly  request  an  advisory  opinion  from  the  proper 
source  or  sources  or,  once  having  arrived  at  a  decision,  should  not 
reverse  that  decision  unless  he  has  given  notice  of  such  reversal  to 
the  examiner  and  allowed  him  to  note  the  abatement  of  the  appeal. 

A.  J.  WiRTZ, 

Under  Secretary, 


HARLEY  r.  BALLARD,  Appellant 
A-21338,  A-21560  Decided  May  6,  191^0 

4.2  Apportionment  of  the  Federal  Range — Use  and  Boundary  Agreements 

An  appeal  will  be  dismissed  where  the  parties  submit  an  agreement  as  to 
their  areas  of  use. 

DECISION 

Harley  F.  Ballard  has  appealed  from  the  decisions  of  an  examiner 
of  the  Grazing  Service  in  connection  with  his  applications  for  1937 
and  1938  licenses  in  New  Mexico  Grazing  District  No.  6.  At  the 
hearings,  which  were  conducted  pursuant  to  Ballard's  appeals  to  the 
examiner,  the  Ussery  Family,  which  held  an  allotment  embracing  the 
additional  lands  sought  by  Ballard,  was  permitted  to  intervene,  being 
represented  by  Mrs.  Mary  E.  Ussery. 

The  Department  is  now  in  receipt  of  a  copy  of  an  instrument 
styled  "Eange  Line  Agreement,"  which  is  signed  by  Ballard  and 
by  Mary  E.  Ussery  on  behalf  of  the  Ussery  Family.  The  instrument 
recites  an  agreement  between  the  parties  as  to  the  line  which  will 
constitute  the  common  boundary  of  the  allotments  of  the  parties. 

In  view  of  this  agreement  there  would  appear  to  be  no  reason  for 
rendering  decisions  on  the  appeals  and  they  are  accordingly  dis- 
missed. 

W.  C.  Mendenhall, 
Acting  Under  Secretary, 


FRED  I.  QROVER,  Appellant 
A-21664  Decided  May  6,  WJfO 

3.7  Appeal  Procedure — Agreement  by  Parties 

Where  an  appeal  is  withdrawn  by  reason  of  an  agreement  between  appellant 
and  intervener,  the  appeal  will  be  dismissed. 

DECISION 

On  June  30,  1938,  Fred  I.  Grover  appealed  from  a  decision  of  an 
examiner  of  the  Grazing  Service  in  connection  with  his  application 
for  1938-39  grazing  priveleges  in  New  Mexico  Grazing  District 
No.  3.  At  the  hearing  on  this  case  L.  B.  Hyatt,  a  licensee  on  ad- 
joining lands,  was  permitted  to  intervene. 
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The  Department  has  been  furnished  with  a  copy  of  an  agreement 
entered  into  by  the  appellant  Grover  and  the  intervener  Hyatt, 
wherein  the  parties  agree  to  carry  on  their  livestock  operations  on  a 
community  allotment  without  designation  of  allotment  lines.  In 
view  of  this  agreement,  Grover  withdraws  his  appeal. 
The  appeal  is  accordingly  dismissed. 

W.  C.  Mendenhall, 
Acting  Under  Secretary, 


WILEY  JONES,  Appellant 
A-21672  Decided  May  6,  IHO 

3.7  Appeal  Procedure — Agreement  by  Parties 

Where  the  controversy  between  the  parties  is  settled  by  an  agreement,  the 
appeal  will  be  dismissed. 

DECISION 

Pink  Davis  has  appealed  from  a  decision  of  an  examiner  of  the 
Grazing  Service  concerning  his  application  for  a  1938-39  grazing 
license  in  New  Mexico  Grazing  District  No.  3.  Wiley  Jones  first 
appealed  to  the  Chief  Examiner  of  the  Grazing  Service  in  connection 
with  his  application  for  a  1938-39  license  and,  at  the  hearing  held 
pursuant  to  his  appeal,  Pink  Davis  was  permitted  to  intervene. 
After  the  examiner  had  rendered  his  decision,  Davis  appealed  to  the 
Department. 

The  Department  is  now  in  receipt  of  a  copy  of  an  agreement, 
dated  July  6,  1939,  whereby  the  controversy  between  the  parties  is 
settled.  In  the  agreement  Davis  states  that,  in  view  of  the  elimina- 
tion of  the  controversy,  he  agrees  to  withdraw  his  appeal. 

The  appeal  is  accordingly  dismissed. 

W.  C.  Mendenhall, 
Acting  Under  Secretary. 


EATON  CATTLE  COMPANY,  Appellant 
A-21677  Decided  May  6,  1940 

3.8  Appeal  Procedure — Loss  of  Base  Property 

One  party  to  a  controversy  having  purchased  all  the  base  properties  of  the 
other  party,  the  appeal  will  be  dismissed  where  appellant  cannot  be  located 
to  obtain  a  formal  withdrawal. 

DECISION 

On  September  7,  1938,  there  was  transmitted  to  the  Department 
an  appeal  by  the  Eaton  Cattle  Company  from  a  decision  of  an  ex- 
aminer of  the  Grazing  Service,  dated  June  25,  1938.  At  the  hearing 
preceding  the  examiner's  decision,  Walter  C.  Hanna  was  permitted 
to  intervene,  and  the  controversy  centered  around  the  respective 
grazing  allotments  of  Hanna  and  the  appellant  company. 
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The  Department  is  now  advised  by  the  Grazing  Service  that  Hanna 
has  purchased  all  of  the  base  properties  of  the  appellant  company, 
that  the  controversy  is  accordingly  eliminated,  but  that  the  former 
members  of  the  company  have  left  the  State  and  cannot  be  located 
to  obtain  a  formal  withdrawal  of  the  appeal. 

In  view  of  these  circumstances,  there  would  appear  to  be  no  war- 
rant for  a  decision  on  the  appeal  and  it  is  accordingly  dismissed. 

W.  C.  Mendenhall, 
Acting  Under  Secretary, 


GEORGE  D.  YOUNG,  AppeUant 
A-21682  Decided  May  6,  19^0 

3.7  Appeal  Procedure — ^Agreement  by  Parties 

An  appeal  involving  the  area  of  use  will  be  dismissed  where  the  parties  to 
the  case  agree  upon  the  location  of  the  common  boundary  of  their  grazing 
allotments. 

DECISION 

George  D.  Young  has  appealed  from  a  decision  of  an  examiner  of 
the  Grazing  Service,  dated  June  30, 1938,  which  concerns  his  applica- 
tion for  a  1938-39  grazing  license  in  New  Mexico  Grazing  District 
No.  6.  At  the  hearing  which  was  held  pursuant  to  Young's  appeal 
from  the  regional  grazier's  decision,  Manuel  Vicente,  who  holds  an 
allotment  adjoining  that  of  Young,  was  permitted  to  intervene. 

The  Department  is  now  in  receipt  of  an  agreement,  dated  July  7, 
1939,  wherein  the  parties  eliminate  their  controversy  by  agreeing  on 
the  location  of  the  common  boundary  of  their  allotments. 

In  view  of  this  agreement,  the  appeal  is  dismissed. 

W.  C.  Mendenhall, 
Acting  Under  Secretary. 


H.  H.  RUEBUSH,  AND  EDGAR  L.  MAY,  Appellants 
A-21727  Decided  May  6,  1940 

3.7  Appeal  Procedure — Agreement  by  Parties 

An  appeal  will  be  dismissed  where  the  parties  file  an  agreement  which  settles 
the  issue  in  controversy  as  to  the  location  of  the  common  boundary  of 
their  allotments. 

DECISION 

After  adjudication  by  the  regional  graziers  of  their  applications 
for  1938-39  grazing  licenses  in  New  Mexico  Grazing  District  No.  3, 
both  H.  H.  Ruebush  and  Edgar  L.  May  appealed.  In  view  of  the 
fact  that  the  appeals  were  based  on  a  controversy  between  the  two 
parties  as  to  the  location  of  the  common  boundary  of  their  allot- 
ments, the  appeals  were  consolidated  and  one  hearing  was  held  and 
one  decision  was  handed  down  by  an  examiner.  Both  parties  ap- 
pealed to  the  Department  from  the  examiner's  decision. 
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The  Department  is  now  in  receipt  of  a  copy  of  an  agreement 
which  was  entered  into  by  the  parties  on  July  18,  1939,  wherein  the 
parties  have  reached  an  agreement  on  the  boundaries  of  their  allot- 
ments. In  view  of  this  agreement,  there  appears  to  be  no  reason  for 
the  rendering  of  a  decision  or  decisions  on  the  appeals. 

The  appeals  are  accordingly  dismissed. 

W.  C.  Mendenhall, 

Acting  Under  Secretary. 


WILLIAM  E.  AND  JOHN  R.  DOWNING,  Appellants 
A-21896  Decided  May  6,  191^0 

3.7  Appeal  Procedure — Agreement  by  Parties 

Upon   receipt  of  an  agreement  between  the  parties  to  a   controversy,   the 
appeal  will  be  dismissed. 

DECISION 

On  or  about  November  19,  1938,  William  E.  and  John  E.  Downing 
filed  an  appeal  from  a  decision  of  an  examiner  of  the  Grazing 
Service  which  sustained  a  decision  of  the  regional  grazier  denying 
in  part  an  application  for  a  1938-39  grazing  license  in  New  Mexico 
Grazing  District  No.  6.  At  the  hearing  before  the  examiner,  T.  A. 
Spencer  appeared  as  an  intervener. 

The  Department  is  in  receipt  of  a  copy  of  a  written  agreement 
between  the  Downings  and  A.  C.  Hendricks,  the  successor  to  T.  A. 
Spencer,  which  settles  the  controversy.  The  appeal  is  accordingly 
dismissed. 

W.  C.  Mendenhall, 
Acting  Under  Secretary, 


A.  E.  AND  W.  J.  BOZARTH,  Appellants 
A-21490  Decided  May  16,  IHO 

MOTION  FOR  REHEARING 

On  August  4,  1938,  the  Department  rendered  a  decision  on  the 
appeals  of  A.  E.  and  W.  J.  Bozarth  and  K.  H.  and  R.  A.  Crosby 
from  a  decision  of  an  examiner  of  the  Grazing  Service.  Subsequently 
a  motion  for  rehearing  was  filed  by  the  Bozarths. 

The  Department  is  now  advised  by  the  Grazing  Service  that  the 
Crosbys  have  purchased  all  of  the  ranch  holdings  and  base  prop- 
erties of  the  Bozarths  and  that  the  Federal  range  formerly  allotted 
to  the  Bozarths  is  now  in  the  allotment  of  the  Crosbys. 

In  view  of  the  fact  that  this  serves  to  eliminate  the  controversies 
between  the  parties,  the  motion  for  rehearing  is  denied. 

W.  C.  Mendenhall, 
Acting  Under  Secretary. 
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JOHN  D.  SHAW,  Appellant 
A-21654  Decided  May  16,  19J^0 

3.7  Appeal  Procedure — Agreement  by  Parties 

Where  the  parties  file  an  agreement  concerning  the  boundaries  of  their  allot- 
ments which  are  at  issue,  the  appeal  will  be  dismissed. 

DECISION 

On  July  1,  1938,  John  D.  Shaw  appealed  to  the  Department  from 
a  decision  of  an  examiner  of  the  Grazing  Service  concerning  his 
application  for  a  1938-39  grazing  license  in  New  Mexico  Grazing 
District  No.  3.  At  the  hearing  on  which  the  examiner's  decision 
was  based,  Shelby  Phillips,  the  holder  of  an  allotment  bordering 
on  the  allotment  of  Shaw,  was  permitted  to  intervene.  The  con- 
troversy involved  the  location  of  the  common  boundary  of  the  allot- 
ments of  the  two  parties. 

The  Department  is  now  in  receipt  of  a  copy  of  an  agreement 
dated  July  1,  1939,  which  is  signed  by  both  Shaw  and  Phillips  and 
which  describes  by  reference  to  boundaries  of  legal  subdivisions  the 
line  which  shall  constitute  the  common  boundary  of  the  allotments 
of  the  parties.  It  is  stated  in  the  agreement  that,  in  view  of  this 
adjustment,  Shaw  will  withdraw  his  appeal. 

In  view  of  this  agreement,  the  appeal  is  dismissed. 

W.  C.  Mendenhall, 
Acting  Under  Secretary, 


J.  W.  ADAMS,  Appellant 
A-21666  Decided  May  16,  19^0 

3.7  Appeal  Procedure — Agreement  by  Parties 

An  appeal  may  be  dismissed  where  the  parties  to  the  action  agree  to  a  divi- 
sion of  their  respective  allotments. 

4.2  Apportionment  of  the  Federal  Range — Use  and  Boundary  Agreements 

An  appeal  may  be  dismissed  where  the  parties  to  the  action  agree  to  a  divi- 
sion of  their  respective  allotments. 

DECISION 

On  June  23,  1938,  an  examiner  of  the  Grazing  Service  rendered 
a  decision  on  the  appeal  of  J.  W.  Adams  from  a  decision  of  the 
regional  grazier  which  rejected  in  part  Adams'  application  for  a 
1938-39  grazing  license  in  New  Mexico  Grazing  District  No.  3.  At 
the  hearing  on  which  the  examiner's  decision  was  based,  George  A. 
Godfrey  was  permitted  to  intervene.  Subsequent  to  the  promulgation 
of  the  examiner's  decision,  both  Adams  and  Godfrey  appealed  to  the 
Department. 

The  Department  is  now  in  receipt  of  a  copy  of  an  instrument  dated 
July  20,  1939,  signed  by  Adams  and  Godfrey,  wherein  it  is  stated 
that  "In  order  to  dispose  of  their  appeal  to  the  Secretary,"  the 
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parties  agree  that  the  division  line  between  their  respective  allot- 
ments shall  follow  a  course  therein  described. 

In  view  of  this  agreement,  the  appeals  are  dismissed. 

W.  C.  Mendenhall, 

Acting  Under  Secretary. 


GUSS  EVERETT,  Appellant 
A-21895  Decided  May  16,  191fi 

3.8  Appeal  Procedure — Loss  of  Base  Property 

Where  the  base  properties  of  appellant  and  intervenors  have  been  purchased 
by  a  third  party  and  no  further  controversy  exists,  the  appeal  will  be 
dismissed. 

DECISION 

Guss  Everett  has  appealed  from  a  decision  of  an  examiner  of  the 
Grazing  Service  concerning  his  application  for  a  1938-39  grazing 
license  in  New  Mexico  Grazing  District  No.  6.  At  the  hearing  on 
which  the  examiner's  decision  was  based,  the  El  Capitan  Livestock 
Company  and  Adela  G.  Hottinger  were  permitted  to  intervene. 

The  Department  is  now  advised  by  the  Grazing  Service  that  the 
ranch  holdings  of  Everett,  the  El  Capitan  Livestock  Company,  and 
Adela  G.  Hottinger,  are  now  owned  and  controlled  by  one  A.  C. 
Hendricks,  and  thus  no  further  controversy  exists. 

Accordingly  the  appeal  is  dismissed. 

W.  C.  Mendenhall, 
Acting  Tinder  Secretary, 


KUNZ  BROTHERS,  AppeUant 
A-22016  Decided  May  W,  19Jfi 

1.1  General — ^Authority  of  the  Department 

A  refund  of  grazing  fees  may  be  made  where  the  applicants  did  not  receive 
the  notice  of  the  amount  of  grazing  fees  due  until  after  the  period  of 
their  use  of  the  range,  and  the  actual  use  made  of  the  range  was  less  than 
the  amount  authorized  by  the  late  fee  notice. 

DECISION 

The  firm  of  Kunz  Brothers  has  appealed  from  a  decision  of  the 
General  Land  Office  which  rejected  its  application  for  a  refund  of 
a  part  of  the  fees  paid  in  connection  with  its  1937  grazing  license 
in  Idaho  Grazing  District  No.  3. 

The  record  shows  that  on  December  16,  1936,  the  appellant  firm 
filed  an  application  for  a  license  to  graze  2,500  sheep  from  April  1 
to  June  1  and  November  1  to  December  31,  1937.  On  March  10, 
1937,  the  local  official  of  the  Grazing  Service  (then  the  "Division 
of  Grazing")  notified  the  firm  that  the  Advisory  Board  had  recom- 
mended that  a  license  issue  for  only  2,200  sheep  to  be  grazed  during 
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the  periods  specified.  The  reason  for  this  reduction  was  that  the 
firm  had  stated  in  its  application  that  it  owned  only  2,200  sheep. 
Apparently  no  response  was  made  to  the  notification  and  no  further 
notice  was  sent  to  the  firm  until  September  20,  1937,  or  thereabouts. 
Irrespective  of  this,  the  firm  turned  its  sheep  onto  the  Federal 
range,  but  not  until  April  29,  1937,  and  then  only  to  the  extent  of 
1,870  sheep,  if  the  statements  in  the  application  for  refund  are 
correct.  This  was  done  without  having  received  a  license  and  with- 
out having  paid  any  fees.  On  September  20,  1937,  a  form  of  notice 
was  sent  to  the  firm  which  contained  statements  indicating  the 
amount  of  fees  due,  together  with  a  statement  of  the  number  of 
sheep  that  the  firm  was  to  be  licensed  to  graze.  The  notice  provided 
for  the  grazing  of  2,200  sheep  from  April  15  to  June  1,  1937,  and 
November  1,  1937  to  January  1,  1938.  On  the  reverse  side  of  the 
notice  it  was  stated  that  the  form,  properly  receipted^  "constitutes 
your  license  to  graze  livestock  on  a  grazing  district  in  accordance 
with  the  conditions  herein  prescribed.  *  *  *"  It  should  be  noted  that 
this  form  did  not  follow  the  original  notice  of  March  10,  1937,  which 
stated  that  the  Advisory  Board  had  recommended  grazing  privileges 
from  April  1  to  June  1  and  November  1  to  December  31.  The  form 
stated  that  the  fees  amounted  to  $77  but  no  payment  of  any  fees 
was  made  until  April  6,  1938,  when  a  payment  of  a  full  amount  of 
$77  was  made. 

On  April  8,  1938,  the  application  for  refund  was  filed.  It  was 
accompanied  by  an  affidavit,  executed  jointly  by  the  two  members 
constituting  the  firm,  wherein  it  is  alleged  that,  instead  of  grazing 
2fi00  sheep  from  April  15  to  June  1  and  November  1  to  December  31, 
as  provided  in  the  "license,"  only  1,870  sheep  were  grazed  and  this 
for  one-half  of  a  month  only,  i.e.,  from  April  29  to  May  14,  1937, 
and  that  during  the  remainder  of  the  year  the  sheep  were  grazed  on 
privately  owned  lands.  They  therefore  asked  for  a  refund  of  $67.65, 
this  representing  the  difference  between  the  amount  which  they  paid 
($77)  and  the  fees  for  grazing  1,870  sheep  for  one-half  of  a  month 
($9.35). 

By  a  decision  of  February  8,  1939,  the  General  Land  Office  denied 
the  application  for  refund.    The  decision  reads  in  part  as  follows: 

Our  records  show  that  on  September  20,  1937,  you  were  licensed  to  graze 
2,200  sheep  from  April  15  to  June  1  and  from  November  1  to  December  31, 
1937,  on  public  lands  in  grazing  district  no.  3,  Idaho,  the  fees  for  which  amount 
to  $77,  which  sum  was  paid  April  6,  1938. 

In  the  affidavit  accompanying  your  request  for  refund  it  is  stated  that  only 
1,870  sheep  were  grazed  during  the  1937  season  in  grazing  district  no.  3,  Idaho ; 
and  that  these  sheep  were  grazed  from  April  29  to  May  14,  1937;  and  that 
during  the  balance  of  the  year  1937  the  sheep  were  grazed  on  privately  owned 
lands. 

It  appears  from  the  record  of  this  license  that  you  applied  to  graze  in  1937, 
2,500  sheep  from  April  1  to  June  1  and  from  November  1  to  December  31.  As 
it  was  stated  in  the  application  for  grazing  rights  that  you  owned  but  2,200 
sheep  the  Advisory  Board  recommended  that  the  license  issue  for  that  number. 

The  fees  in  question  have  been  covered  into  the  United  States  Treasury. 
Moneys  so  deposited  may  be  refunded  only  as  authorized  by  law.  The  con- 
trolling repayment  act  provides  for  refund  of  moneys  paid  in  excess  of  lawful 
requirement,  but  there  was  no  excess  payment  in  this  case.  Paragraph  8-f 
of  the  Federal  Range  Code  reads,  in  part,  as  follows: 
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Refunds :  No  refund  of  fees  properly  paid  will  be  made  because  of  a  failure 
to  use  the  grazing  privileges,  either  in  whole  or  in  part,  represented  by  a 
license  or  permit. 

As  there  is  no  existing  law  under  which  refund  may  be  made  in  this  case 
your  application  for  repayment  is  hereby  denied,  subject  to  the  right  of  appeal 
to  the  Secretary  of  the  Interior  within  30  days  from  receipt  hereof. 

It  may  be  noted  that,  at  the  time  the  application  for  refund  was 
made,  the  Federal  Eange  Code  had  not  yet  been  approved  and 
promulgated,  and  the  quoted  provision  of  paragraph  8(/)  of  the 
code  therefore  did  not  govern  this  application.  On  that  date  Rules 
for  Administration  of  Grazing  Districts,  approved  March  2,  1936, 
were  still  in  effect.  However,  as  these  rules  contain  a  provision 
similar  to  that  cited  by  the  General  Land  Office,  the  invocation  of  the 
inapplicable  regulation  does  not  affect  the  case.  Under  the  para- 
graph styled  "Refunds,"  which  is  a  part  of  the  section  of  the  rules 
that  applies  to  fees,  the  following  appears:  "The  failure  to  utilize 
grazing  rights  after  a  license  is  issued  will  not  entitle  a  licensee 
to  a  refund  of  fees  properly  paid." 

In  the  opinion  of  the  Department,  the  refund  should  be  allowed 
in  the  amount  requested. 

At  the  time  the  sheep  were  turned  onto  the  Federal  range,  Kunz 
Brothers  had  received  no  license.  Up  to  that  time  they  had  received 
no  notice  of  any  allowance  of  their  application  and,  in  fact,  the  only 
notice  of  any  kind  which  they  had  received  was  that  of  March  10, 
1937,  which  advised  them  that  the  advisory  board  had  recommended 
the  issuance  of  a  license  for  a  certain  number  of  sheep  for  a  given 
period  of  time.  There  was  no  statement  in  this  notice  that  indicated 
that  a  license  would  be  issued  to  the  extent  recommended  nor  in  fact 
that  any  license  would  be  issued  at  all.  Therefore,  at  the  time  of 
turning  the  sheep  onto  the  range,  there  had  been  no  such  agreement 
between  the  appellants  and  the  Government  as  would  serve  to  create 
a  contractual  relationship  between  the  parties. 

Furthermore,  if  the  statements  in  the  appeal  are  correct,  there 
was  never  a  subsequent  acceptance  of  the  license  under  conditions 
which  would  indicate  that  the  appellants  considered  their  grazing 
in  1937  to  have  been  subject  to  its  terms.  As  stated  above,  the  fees 
were  not  paid  until  April  1938.  The  appellants  state  that  they  "did 
not  even  know  we  had  a  permit."  They  further  state  that  when 
they  appeared  before  the  advisory  board  (referred  to  by  the  ap- 
pellants as  the  "Executive  Board"),  presumably  in  connection  with 
their  application  for  a  1938  license,  the  board  advised  them  that  the 
amount  for  which  they  had  been  billed  was  an  overcharge  but  that 
they  should  pay  it  and  ask  for  a  refund.  If  these  statements  are 
true,  and  no  reason  appears  to  doubt  their  validity,  then  the  payment 
was  not  made  with  any  intention  of  accepting  the  1937  license  but 
rather  for  the  purpose  of  removing  the  bar  which  existed  to  their 
acquiring  a  1938  license  by  virtue  of  the  fact  that  certain  fees  for  a 
prior  year  remained  unpaid.  A  payment  made  under  these  conditions 
was  in  no  manner  a  nunc  pro  tunc  acceptance  of  the  terms  set  out  in 
the  license  form  and,  as  there  had  been  no  other  action  by  the  rep- 
resentatives of  the  United  States  which  could  be  construed  as  an 
offer  that  could  have  been  accepted  by  the  payment  which  the  ap- 
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pellants  made,  it  seems  reasonable  to  hold  that  the  appellants  have 
at  no  time  entered  into  an  express  contractual  relationship  with  the 
Government  on  the  terms  stated  in  the  license,  or  any  other  terms. 

When  the  appellants'  sheep  were  turned  onto  the  range  on  April 
29,  there  was  technically  a  violation  of  those  provisions  of  the  Rules 
for  the  Administration  of  Grazing  Districts,  supra^  which  prohibited 
"The  grazing  upon  or  driving  across  any  public  lands  within  the 
said  grazing  districts  of  any  livestock  without  a  license"  or  "Allow- 
ing stock  to  drift  or  graze  on  said  district  lands  without  a  license." 
Such  being  the  case,  the  Kunz  Brothers  would  be  subject  to  a  suit 
by  the  United  States  for  the  recovery  of  damages  occasioned  by  the 
unlicensed  grazing,  but  so  far  as  any  express  contractual  obligations 
were  concerned,  the  Government  had  not  bound  itself  to  issue  any 
license  for  the  grazing  of  the  sheep,  and  the  appellants  had  not 
expressly  bound  themselves  to  pay  for  any  grazing  privileges  which 
they  might  enjoy.  Inasmuch  as  the  appellants  did  not,  by  express 
contract,  bind  themselves  to  pay  any  fees  for  grazing,  the  most  that 
they  should  pay  is  a  reasonable  amount  to  cover  the  period  when 
they  allowed  their  sheep  to  run  on  the  range.  If  such  grazing  had 
been  done  after  deliberately  failing  or  refusing  to  obtain  a  license, 
there  would  be  some  grounds  for  holding  that  they  had  acted  in  bad 
faith  and  that  the  Department  was  warranted  in  refusing  to  enter- 
tain or  consider  their  application  for  refund.  However,  from  all 
that  appears  in  the  record,  the  appellants  did  all  that  they  were 
required  to  do  toward  obtaining  a  license,  and  their  failure  to  do 
so  before  they  turned  their  sheep  on  the  range  was  in  all  probability 
entirely  due  to  the  failure  of  the  regional  grazier  to  issue  the  fee 
notices  on  time.  Accordingly,  it  is  not  thought  that  the  appellants 
should  be  required  to  pay  any  more  for  the  grazing  privileges  which 
they  obtained  than  they  would  have  paid  had  a  license  to  the  extent 
of  such  privileges  been  issued. 

As  has  been  stated,  the  appellants  allege  that  they  grazed  only 
1,870  sheep  from  April  29  to  May  14,  1937,  a  period  embracing  one- 
half  of  a  month.  This  allegation  appears  in  an  affidavit  by  the 
appellants  which  has  been  corroborated  by  two  witnesses  in  an  un- 
sworn statement  appended  to  the  affidavit.  The  witnesses  state  that 
they  "know  of  their  own  personal  knowledge"  that  the  statements 
made  by  the  appellants  are  true.  Irrespective  of  the  affidavit  and 
the  statement  of  the  witnesses,  it  would  appear  that  the  Grazing 
Service  should  make  some  investigation  to  determine,  if  possible,  the 
extent  of  the  use  the  appellants  made  of  the  range.  The  record 
contains  a  report  by  one  of  the  graziers  from  the  local  office  of  the 
Grazing  Service  but  the  report  fails  to  indicate  that  any  investiga- 
tion was  made  to  ascertain  the  extent  of  such  use. 

Accordingly,  the  decision  of  the  Commissioner  is  reversed  and 
the  application  for  a  refund  in  the  amount  of  $67.65  is  approved, 
conditioned  on  a  finding  by  the  Grazing  Service  that  the  amount  of 
grazing  privileges  enjoyed  by  the  appellants  during  the  1937  season 
did  not  exceed  in  value  the  sum  of  $9.35. 

Oscar  L.  Chapman, 
Assistant  Secretary, 
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C.  C.  HAMPTON,  Appellant 
A-22223  Decided  May  SI,  19^0 

5.4  Base  Property  (Generally) — Qualification,  Extent  of  Public  Domain  Use 

A  water  is  either  prior  to  the  full  extent  of  the  greatest  number  of  livestock 
grazed  therefrom  during  the  priority  period,  or  it  is  not  prior  at  all.  There 
is  no  provision  for  prorating  the  priority  according  to  the  extent  of  the 
prior  use  in  relation  to  the  customary  grazing  season. 

DECISION 

On  December  12,  1938,  C.  C.  Hampton  filed  an  application  for  a 
license  to  graze  12  head  of  cattle  and  three  horses  from  May  1, 
1939  to  April  30,  1940,  in  New  Mexico  Grazing  District  No.  3. 
After  consideration  of  his  application  by  the  advisory  board,  he 
was  advised  by  the  district  grazier  that  the  board  had  recom- 
mended the  issuance  of  a  free-use  license  for  seven  head  of  cattle 
and  three  horses  for  the  period  requested.  Hampton  protested  this 
recommendation  and,  after  consideration  of  the  protest,  the  district 
grazier  advised  him  that  the  board  had  recommended  that  he  be 
licensed  to  graze  eight  cows  for  the  stated  period.  Hampton  ap- 
pealed and  the  case  was  heard  at  Lordsburg,  New  Mexico,  on  March 
25,  1939,  before  an  examiner  of  the  Grazing  Service. 

It  appears  that  the  rejection  of  Hampton's  application  resulted 
from  a  determination  that  a  well  offered  by  Hampton  as  base  prop- 
erty had  not  had  any  prior  use  in  connection  with  a  livestock  op- 
eration on  the  public  domain  during  the  period  from  June  28,  1929 
to  June  28,  1934  (commonly  referred  to  as  the  "priority"  period). 
Under  such  a  determination,  the  well  would  not  be  "prior"  water, 
as  defined  in  section  2,  paragraph  (1)  of  the  Federal  Kange  Code, 
which  reads  as  follows: 

(1)  Prior  water  is  water  which  was  used  to  service  certain  range  for  a 
given  number  of  livestock  during  the  5-year  period  immediately  preceding 
June  28,  1934.  It  will  be  considered  prior  water  only  to  the  extent  of  the 
greatest  number  of  livestock  that  was  properly  grazed  from  it  during  said 
period. 

At  the  hearing  Hampton  claimed  that  his  well  had  been  used  by 
Mrs.  Maude  Hill  for  the  watering  of  approximately  75  head  of  cat- 
tle during  a  part  of  the  priority  period,  and  also  used  by  one  John 
Muir  for  the  watering  of  approximately  600  head  of  goats  at  two 
different  times  during  said  period.  On  the  basis  of  the  testimony 
adduced  at  the  hearing,  the  examiner  held  that  Hampton  had  failed 
to  establish  conclusively  the  fact  that  the  water  from  the  well  had 
been  used  in  connection  with  a  livestock  operation  on  the  public 
domain  during  the  priority  period,  but  stated  in  his  decision  that 
he  "resolves  the  doubt  in  favor  of  the  appellant."  He  then  appears 
to  have  assumed  the  correctness  of  Hampton's  claim  that  Muir's 
goats  had  used  the  water  for  approximately  two  months  during  each 
of  two  years  during  the  priority  period  and,  proceeding  on  such 
assumption,  held  that  such  use  would  cause  the  well  to  be  "prior" 
in  the  proportion  of  two  months  to  12,  and  therefore  entitled  to 
consideration  as  base  property  which  would  entitle  the  offerer  thereof 
to  a  license  for  two-twelfths  of  the  average  number  of  livestock 
grazed  from  the  well  during  each  of  the  2-month  periods. 
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After  arriving  at  this  conclusion  the  examiner  then  considered 
the  service  area  of  the  well  and  the  deductions  necessary  because 
of  competing  waters  and  held  that  the  decision  of  the  regional 
grazier  granting  the  appellant  a  license  for  eight  cows  yearlong 
should  not  be  disturbed. 

While  there  is  considerable  conflict  in  the  testimony  which  con- 
cerns the  use  of  Hampton's  well  during  the  priority  period,  it  is 
the  conclusion  of  the  Department  that  there  was  no  error  in  the 
examiner's  finding  that  Hampton's  water  was  used  by  Muir's  goats 
for  at  least  one  and  possibly  two  2-month  periods  during  the  5-year 
priority  period.  Muir  himself  testified  that  on  three  or  four  occa- 
sions during  the  years  1927  to  1930,  inclusive,  he  grazed  his  goats 
from  Hampton's  water.  Hampton  testified  that  the  goats  grazed 
from  the  well  from  sometime  in  April  to  about  the  10th  of  July, 
1929 ;  that  during  that  time  the  herd  included  from  600  to  700  goats. 
He  fixed  this  period  of  grazing  by  reference  to  a  local  school  elec- 
tion, at  which  time  the  goats  were  grazing  from  his  water.  He  also 
stated  that  "it  seemed"  to  him  that  the  goats  were  also  there  in 
1930  but  he  stated  that  he  had  no  record  to  show  that  they  were 
there  during  that  year.  Jose  Placencio  testified  that  he  lived  at 
Hampton's  ranch  in  1929  and  1930  while  herding  Muir's  goats,  that 
the  goats  grazed  from  Hampton's  well  in  August  and  September  of 
1929  and  in  June,  July  and  August,  1930,  and  that  the  goats  were 
grazed  on  certain  public  lands  around  Hampton's  ranch.  There  is 
also  testimony  presented  by  the  interveners  wherein  the  use  of  the 
water,  as  claimed  by  Hampton,  is  denied.  However,  it  cannot  be 
assumed  that  these  parties  would  have  as  complete  and  intimate  a 
knowledge  of  the  use  made  of  Hampton's  water  during  the  priority 
period  as  would  Hampton,  Muir  and  Placencio.  Also,  the  fact  that 
the  granting  of  an  increased  license  to  Hampton  would  reduce  their 
own  licenses  would  render  them  subject  to  bias  in  their  testimony. 
While  the  alleged  use  has  not  been  proven  beyond  all  doubt,  the 
Department  is  of  the  opinion  that  the  examiner's  balancing  of  the 
doubt  in  Hampton's  favor  was  proper,  especially  when  it  is  con- 
sidered that  the  examiner  was  in  a  position  to  observe  the  wit- 
nesses and  thus  better  to  determine  the  credability  of  their  testi- 
mony. Accordingly,  the  Department  finds  as  a  fact  that  Hampton's 
well  was  used  by  a  herd  of  approximately  600  goats  that  were 
grazed  to  a  certain  extent  on  public  domain  for  two  months  of  one 
and  possibly  tw^o  years  of  the  priority  period. 

However,  the  Department  cannot  accept  the  ruling  of  the  exam- 
iner as  to  the  extent  of  the  "priority"  of  Hampton's  well.  Section 
2,  paragraph  (1)  of  the  Federal  Range  Code,  quoted  above,  pro- 
vides that  a  water  will  be  considered  a  prior  water  "to  the  extent 
of  the  greatest  number  of  livestock  that  was  properly  grazed  from 
it"  during  the  priority  period.  The  Department  has  already  con- 
strued this  provision  to  mean  that  water  will  be  prior  to  the  extent 
of  the  greatest  number  of  livestock  properly  grazed  therefrom  for 
any  period  of  time  during  the  priority  period.  G.  C.  HaTnfton^ 
decided  October  25,  1938,  on  motion  for  rehearing;  Meriot  J.  and 
Lester  H,  Cathey^  decided  August  4,  1938.  Accordingly,  a  water  is 
either  prior  to  the  full  extent  of  the  greatest  number  of  livestock 
grazed  therefrom  during  the  priority  period,  or  it  is  not  prior  at  all. 
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There  is  no  provision  for  the  prorating  of  the  priority  according  to 
the  extent  of  the  prior  use  in  relation  to  the  customary  grazing 
season.  Therefore,  no  basis  exists  for  the  examiner's  ruling  that 
Hampton's  priority  would  be  in  the  proportion  of  two  months  to 
twelve. 

By  accepting  the  examiner's  conclusion  that  the  greatest  number 
of  livestock  grazed  from  the  water  during  the  priority  period  was 
600  goats,  it  follows  that  Hampton's  water  is  "prior"  to  the  ex- 
tent that  such  goats  were  properly  grazed  from  the  water.  Ac- 
cordingly, Hampton  is  entitled  to  a  license  based  on  a  priority  to  the 
extent  of  that  part  of  the  600  goats  that  were  properly  grazed  from 
the  water,  subject  to  a  reduction  to  meet  the  carrying  capacity  of 
such  Federal  range  as  is  accessible  to  and  can  be  serviced  by  the 
water,  and  to  any  reduction  necessitated  by  the  competition  of  other 
class  1  waters. 

While  the  grazing  season  for  which  Hampton's  application  was 
made  has  now  expired  and  the  above  ruling  will  be  of  no  avail  to 
him  for  that  season,  any  application  for  a  1940-41  grazing  license 
should  be  considered  in  the  light  of  the  conclusion  herein  reached. 

W.  C.  Mendenhall, 
Acting  Under  Secretary. 


C.  H.  WARD,  Appellant 
A-22509  Decided  June  12,  19^0 

5.2  Base  Property  (Grenerally) — ^Failure  to  Offer 

Since  the  regulation  specifies  no  deadline  date  for  the  offering  of  water  as 
base  property  and  since  waters  are  separate  and  distinct  estates  from  the 
land,  the  failure  to  have  made  timely  offering  of  the  lands  would  in  no 
manner  affect  the  classification  of  the  waters  in  a  water  base  district. 

DECISION 

C.  H.  Ward  has  appealed  from  a  decision  of  an  examiner  of  the 
Grazing  Service  affirming  a  decision  of  the  regional  grazier  which 
denied  his  application  for  a  1939-40  grazing  license  in  New  Mexico 
Grazing  District  No.  3  for  the  reason  that  the  base  property  listed 
in  his  application  had  not  been  offered  in  an  application  filed  prior 
to  June  28,  1938.  At  the  hearing  prior  to  the  examiner's  decision, 
Edward  Taylor  Morris  and  E.  A.  Ward,  who  held  licenses  to  graze 
on  lands  which  would  in  part  be  allotted  to  the  appellant  were  his 
appeal  successful,  were  permitted  to  intervene. 

The  appellant's  application  was  filed  on  June  5,  1939.  It  appears 
that  he  had  not  filed  any  application  theretofore.  In  the  applica- 
tion Ward  listed  certain  farm  lands  and  three  wells  as  being  owned 
or  leased  by  him,  and  stated  that  these  properties  had  been  used  for 
six  years  in  connection  with  the  grazing  of  an  average  of  25  horses 
and  cows  on  the  public  domain.  He  further  stated  that  his  use 
during  these  years  had  been  year-round.  The  testimony  at  the 
hearing  showed  that  at  least  a  part  of  this  use  occurred  during  the 
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5-year  priority  period  immediately  preceding  June  28,  1934.  On 
June  23,  1939,  the  district  grazier  notified  Ward  that  the  advisory 
board  had  recommended  that  he  be  granted  a  free-use  license  for 
four  "cattle"  and  six  horses,  but  that  his  application  be  otherwise 
rejected  for  the  reason  that  the  waters  affered  as  base  property  were 
not  "prior"  as  defined  by  Section  2,  paragraph  (1)  of  the  Federal 
Range  Code.  No  reason  was  assigned  for  the  finding  that  the  waters 
were  not  "prior."  The  notice  also  stated  that  the  district  grazier 
had  "adopted"  the  recommendation  of  the  board.  Ward  protested 
and  on  September  19,  1939,  the  district  grazier  notified  him  that 
the  former  action  was  sustained,  and  then  set  out  as  a  reason  for 
the  rejection  of  the  application  for  a  regular  license  the  fact  that 
the  base  property  had  not  been  offered  in  an  application  filed  prior 
to  June  28,  1938,  citing  section  2,  paragraph  (g)  of  the  Federal 
Eange  Code  as  authority  for  such  a  requirement. 

Ward  appealed  and  the  case  was  set  for  hearing.  After  the  hear- 
ing the  examiner  handed  down  his  decision  affirming  the  decision 
of  the  regional  grazier.    The  present  appeal  followed. 

It  is  apparent  at  the  outset  that  the  decision  appealed  from  must 
be  reversed.  Both  the  regional  grazier  and  the  examiner  erred  in 
their  rulings  that  waters  offered  as  base  property  must  have  been 
offered  prior  to  June  28,  1938,  in  order  to  entitle  them  to  considera- 
tion as  Class  1  base  properties.  Section  2,  paragraph  (g)  of  the 
Federal  Range  Code  provides,  in  substance,  that  land  which  is  of- 
fered as  base  property  cannot  be  considered  as  "dependent  by  use" 
unless  offered  in  an  application  filed  prior  to  June  28,  1938,  but 
this  paragraph  has  no  application  in  the  cases  of  waters.  So  far 
as  waters  are  concerned,  tnere  is  no  requirement  that  they  shall  have 
been  offered  as  base  property  prior  to  any  dead-line  date.  There- 
fore, if  the  waters  of  Ward  are  full-time  and  were  used  to  service 
certain  range  for  a  given  number  of  livestock  during  the  5-year 
priority  period,  they  are  "prior"  waters,  as  defined  in  section  2, 
paragraph  (1)  of  the  Federal  Range  Code,  and  Ward  is  entitled  to 
a  regular  license  for  the  greatest  number  of  livestock  which  were 
properly  grazed  from  the  waters  during  the  priority  period,  to  the 
extent  that  range  is  available  and  subject  to  any  reduction  neces- 
sary on  account  of  competition  with  other  full-time  prior  waters. 

It  is  true  that  the  lands  offered  as  base  property  by  Ward  were 
not  offered  prior  to  the  filing  of  the  application  of  June  5,  1939, 
and  it  is  probable  that  the  waters  are  located  on  these  lands.  How- 
ever, in  view  of  the  fact  that  waters  are  separate  and  distinct  estates 
from  the  land,  and  waters  only  are  considered  as  base  properties  in 
this  district,  the  failure  to  have  made  timely  offering  of  the  lands 
would  in  no  manner  affect  the  classification  of  the  waters. 

Accordingly,  the  decision  of  the  examiner  is  reversed  and,  while 
the  appellant  can  obtain  no  grazing  privileges  for  the  expired  1939- 
4:0  season  as  a  result  of  the  ruling  herein,  such  ruling  should  be 
followed  in  adjudicating  any  application  that  Ward  may  file  for 
the  1940-41  season. 

W.  C.  Mendenhall, 
Acting  Under  Secretary. 
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JAMES  A.  THOMPSON,  AppeUants 
A-21813  Decided  Jtme  29,  191fi 

7.1  Base  Property  (Water) — Priority 

The  waters  of  appellant  are  each  "prior"  to  the  extent  of  the  greatest  num- 
ber of  stock  that  were  "properly  grazed"  from  the  waters  at  any  time- 
during  the  priority  period,  and  there  is  no  warrant  for  a  reduction  in 
priority  because  of  partial  use  of  other  waters  during  the  priority  period. 
Only  that  number  of  livestock  that  could  be  properly  grazed  on  the  pub- 
lic lands  within  the  service  area  of  the  waters  without  exceeding  the 
carrying  capacity  of  such  lands  can  be  considered  as  "properly"  grazed. 

DECISION 

On  December  16,  1937,  James  A.  Thompson  filed  a  short-form 
application  for  a  grazing  license  in  New  Mexico  Grazing  District 
No.  3.  In  his  application  Thompson  asked  for  a  license  to  graze 
110  cows  and  three  horses  from  December  15,  1937  for  "as  long  as 
will  allow."  On  March  9,  1938,  the  regional  grazier  notified  Thomp- 
son that  the  advisory  board  had  recommended  the  issuance  of  a 
license  for  100  cows  and  three  horses  from  May  1,  1938  to  April  30,. 
1939,  to  be  grazed  on  an  allotment  embracing  two  and  one-half 
sections  of  land  in  T.  17  S.,  E.  20  W.,  New  Mexico  principal 
meridian. 

Apparently  Thompson  protested  this  recommendation  for  on  April 
12,  1938,  the  regional  grazier  advised  him  that  the  advisory  board 
had  reconsidered  the  application  and  had  recommended  a  license  for 
the  same  number  of  animals  for  the  same  grazing  period,  but  had 
also  recommended  an  increase  in  the  size  of  Thompson's  allotment 
so  as  to  embrace  approximately  three  and  one-half  sections.  Of  the 
total  area  of  the  allotment,  only  about  75  percent  was  Federal  range, 
the  remainder  being  owned  or  controlled  by  Thompson.  Neither  the 
notice  of  March  9  nor  that  of  April  12  gave  any  reasons  for  the 
recommendations  of  the  board  and  no  reasons  for  the  partial  rejec- 
tion of  Thompson's  application.  On  April  25,  1938,  Thompson 
appealed. 

In  the  appeal  Thompson  complained  of  the  fact  that  certain  lands 
in  T.  17  S.,  E.  19  W.,  were  not  included  in  his  allotment.  He  al- 
leged that  the  additional  lands,  together  with  the  lands  in  his  allot- 
ment, are  serviced  by  waters  that  he  owns  or  controls,  that  he  used 
all  of  the  lands  "long  prior  to  the  time  when  any  of  the  other  appli- 
cants therefor  began  use  of  the  same,"  and  that  he  "continuously 
grazed  all  thereof  for  some  years  up  to  December,  1934,  running 
over  2,000  head  of  goats  thereon  until  the  summer  of  1934,  and  after 
that  800  head  of  sheep."  He  also  alleged  that  none  of  the  "other 
applicants"  ever  had  any  living,  permanent  waters  on  or  proxi- 
mate to  the  lands  that  were  sufficient  to  water  any  livestock  grazing 
thereon,  that  what  livestock  was  grazed  on  the  lands  by  the  "other 
applicants"  was  water  at  his  watering  facilities,  and  that  none  of 
the  "other  applicants"  could  use  the  range  in  question  without  the 
use  of  his  waters. 

Pursuant  to  this  appeal,  the  case  was  set  for  hearing  before  an 
examiner  of  the  Grazing  Service.     The  hearing  was  held  on  Sep- 
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tember  12,  1938,  at  Lordsburg,  New  Mexico.  Prior  to  and  during 
the  course  of  the  hearing,  Charles  C.  Martin,  Huling  Means  and 
■Son,  John  W.  Mathews,  Florence  S.  Cureton  and  Stockman  Broth- 
ers, Maggie  L.,  Nelse,  J.  T.  and  E.  L.  Wallace,  whose  grazing  priv- 
ileges would  be  affected  by  any  increase  in  Thompson's  allotment, 
were  permitted  to  intervene.  Considerable  testimony  was  intro- 
duced concerning  the  watering  facilities  owned  or  controlled  by  the 
various  parties  and  the  extent  of  the  grazing  carried  on  by  the 
parties  during  the  priority  period. 

At  the  conclusion  of  the  hearing,  the  examiner  rendered  his  deci- 
sion, wherein  he  ruled  that  the  allotment  of  the  appellant  should 
be  augmented  by  the  addition  of  certain  subdivisions  embracing 
approximately  280  acres  in  sec.  24,  T.  17  S.,  E.  20  W.  He  also 
ruled  that  the  allotment  of  the  intervener  Mathews  should  remain 
as  determined  by  the  regional  grazier,  and  that  the  Cureton-Stock- 
man  allotment  should  be  increased  to  include  the  Ei^Ei^  sec.  19, 
T.  17  S.,  E.  19  W.  This  resulted  in  a  taking  of  this  subdivision 
from  the  allotment  of  Charles  C.  Martin.  From  this  decision  Thomp- 
son and  Florence  S.  Cureton  and  Stockman  Brothers  have  appealed. 

A  detailed  discussion  of  the  findings  of  fact  and  the  decision  of 
the  examiner  is  not  warranted  for  the  reason  that  it  is  apparent 
that  the  examiner  erred  in  his  conclusion  in  at  least  one  important 
particular  which  affects  the  adjudication  of  Thompson's  application, 
thus  making  it  necessary  for  the  matter  to  be  considered  anew  in 
the  light  of  the  following  discussion.  Also,  certain  facts  necessary 
to  a  complete  adjudication  of  the  grazing  privileges  of  the  various 
parties  are  lacking. 

The  evidence  shows  that  the  appellant  controls  two  watering  facil- 
ities, one  in  the  NEi/4  of  sec.  12  and  one  in  the  NE^SEi^  sec.  13, 
T.  17  S.,  E.  20  W.  During  a  part  of  the  priority  period  from  June 
28,  1929  to  June  27,  1934,  inclusive,  Thompson  grazed  at  least  2,000 
goats  from  these  waters  and  also  from  a  spring  in  the  NW14SW1/4 
sec.  1,  T.  17  S.,  E.  20  W.,  which  is  embraced  in  Public  Water  Ee- 
serve  No.  107,  created  by  the  Executive  order  of  April  17,  1926. 
There  is  some  evidence  to  show  that  Thompson  also  used  certain 
other  waters  that  were  present  during  rainy  seasons  when  his  live- 
stock were  on  the  range. 

In  considering  the  extent  of  the  priority  of  Thompson's  waters, 
the  examiner  made  the  following  finding  of  fact: 

Between  the  dates  of  June  28,  1929,  and  June  28,  1934,  the  waters  located 
in  the  NEi4SE%  Sec.  13,  NEi4NE%  Sec.  12,  T.  17  S.,  R.  20  W.,  were  used  in 
connection  with  a  livestock  operation  on  the  public  domain.  During  that  period 
these  waters  were  controlled  by  James  A.  Thompson.  The  extent  of  establish- 
ing priority  on  dependency  by  use  from  these  watering  facilities  is  found  as 
a  fact  not  to  have  exceeded  800  head  of  sheep  or  goats  for  the  reason  that 
such  waters  and  other  waters  were  used  during  this  period  to  furnish  drinking 
water  for  the  2,000  head  of  goats  that  were  run  by  this  applicant  at  one  time 
during  the  priority  period.  This  800  is  arrived  at  by  rating  the  water  in  the 
NEi4SE%  of  Sec.  13  at  500  head  and  the  weaker  controlled  water  on  the 
NE%NEi4  Sec.  12  at  300  head. 

Also,  in  an  earlier  part  of  his  decision,  the  examiner  made  the 
following  statements: 
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The  testimony  of  the  appellant  shows  that  between  1929  and  1934,  he  grazed 
as  high  as  2,000  head  of  goats  from  waters  located  in  Sec.  13  and  in  Sec.  12. 
That,  during  this  operation  the  goats  were  bedded  and  he  maintained  goat 
camps  in  Sees.  13  and  12,  T.  17  S.,  R.  20  W.,  and  in  Sec.  6,  T.  17  S.,  R.  19  W. 
Thompson  further  testified  that  in  this  operation  his  herds  grazed  over  the  area 
in  Sees.  4,  5,  6,  7,  8,  18,  19,  20,  T.  17  S.,  R.  19  W.,  and  in  Sec.  24,  and  west 
from  his  homestead  into  what  is  now  state  lands  lying  in  Sees.  2,  11,  14,  T.  17 
S.,  R.  20  W. 

From  this  testimony  the  examiner  can  draw  but  one  conclusion  and  that  is 
that  certain  numbers  of  the  goats  watered  at  Thompson's  controlled  watering 
facilities  in  Sees.  12  and  18.  That  at  other  times  part  of  the  herds  were  on 
the  public  waters  and  that  the  goats  grazed  over  an  area  that  was  at  that 
time  public  range  but  which  lands  are  now  privately  controlled  and  not  a  part 
of  the  Federal  range.  From  the  testimony  of  this  witness  the  examiner  con- 
cludes that  Thompson  has  an  established  priority  from  his  full  time  prior 
waters  of  approximately  800  head  of  goats. 

The  meaning  of  these  statements  is  not  altogether  clear,  but,  as 
interpreted  by  the  Department,  it  would  appear  that  the  examiner 
had  found  that  Thompson  grazed  2,000  goats  on  public  lands  that 
are  within  the  service  areas  of  his  waters,  but  that  some  of  those 
lands  are  now  embraced  in  outstanding  homestead  entries  or  are 
privately  owned,  and  that  the  total  priority  of  2,000  goats  had  been 
diminished  to  the  extent  that  Federal  range  is  no  longer  available. 
It  also  appears  that  the  examiner  has  made  some  effort  to  prorate 
the  total  priority  resulting  from  the  grazing  of  the  2,000  goats 
among  the  various  waters  used  by  the  goats  during  the  priority 
period,  and  has  deducted  from  the  total  priority  that  part  which 
he  has  prorated  to  the  water  on  the  public  water  reserve  and  cer- 
tain other  waters  which  the  goats  used  at  certain  times  during  the 
priority  period  but  which  were  not  owned  or  controlled  by  the 
appellant. 

The  claim  of  the  appellant  that  he  grazed  2,000  goats  from  the 
various  waters  mentioned  is  nowhere  successfully  contradicted.  It 
is  also  clear  that  the  goats  were  not  simultaneously  grazed  from  all 
of  the  waters  during  the  priority  period  but  at  varying  times  were 
all  grazed  from  one  of  the  several  waters  which  Thompson  owned, 
controlled  or  used.  It  is  also  clear  from  the  evidence  that  both  of 
the  waters  controlled  by  Thompson  are  full-time  in  that  they  are 
suitable  for  consumption  by  livestock  and  available,  accessible,  and 
adequate  for  a  given  number  of  livestock  during  the  entire  year. 
(See  section  2,  paragraph  (k)  of  the  Federal  Kange  Code.)  It  is 
true  that  there  is  some  testimony  to  the  effect  that,  during  the 
extreme  drought  of  1934,  Thompson's  waters  were  seriously  dimin- 
ished in  flow,  but  it  appears  clear  that  during  ordinary  times  the 
waters  are  available  at  all  times  of  the  year  and  in  sufficient  quan- 
tity to  water  any  livestock  that  might  be  grazing  within  their  serv- 
ice areas. 

Section  2,  paragraph  (1)  of  the  Federal  Eange  Code  defines 
"prior  water"  as  follows: 

Prior  water  is  water  which  was  used  to  service  certain  range  for  a  given 
number  of  livestock  during  the  5-year  period  immediately  preceding  June  28, 
1934.  It  will  be  considered  prior  water  only  to  the  extent  of  the  greatest 
number  of  livestock  that  was  properly  grazed  from  it  during  said  period. 
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Section  4,  paragraph  a  of  the  Code  provides  that  water  which  is 
"full-time"  and  "prior"  shall  be  classified  in  Class  1,  and  that, 

Water  will  be  rated  for  its  service  value  by  deducting  therefrom  one  half 
of  the  carrying  capacity  of  any  area  serviced  jointly  by  competing  V7ater  of 
the  same  class,  the  carrying  capacity  of  all  nonfederal  range  within  the  service 
area  of  the  water,  and  the  carrying  capacity  of  any  Federal  range  within  such 
area  the  use  of  which  is  essential  for  purposes  other  than  the  granting  of 
grazing  privileges. 

Section  6,  paragraph  ^,  subparagraph  (1),  of  the  Code,  provides 
for  the  issuance  of  grazing  licenses  or  permits  in  a  certain  prefer- 
ence order,  the  first  preference  extending  to  applicants  having  Class 
1  lands  or  waters.  This  subparagraph  also  provides  that  licenses  or 
permits  shall  be  issued  to  applicants  owning  or  controlling  water  in 
Class  1,  "to  the  extent  of  the  service  value  of  such  water." 

Applying  the  provisions  of  section  2,  paragraph  (1),  supra^  it 
appears  that  both  of  the  waters  of  Thompson  may  be  "prior"  to  the 
extent  of  2,000  goats,  for  it  is  apparent  from  the  evidence  that  at 
various  times  during  the  priority  period  one  or  the  other  of  these 
waters  was  used  to  service  this  entire  number.  Whether  or  not  this 
number  was  "properly"  grazed  from  the  waters  cannot  be  deter- 
mined on  the  basis  of  the  present  record.  Only  that  number  that 
could  be  grazed  on  the  public  lands  within  the  service  areas  of  the 
waters  without  exceeding  the  carrying  capacity  of  such  lands  could 
be  considered  as  "properly"  grazed.  There  is  nothing  in  the  record 
to  show  the  exact  amount  of  land  within  the  service  areas  of  the 
waters  that  was  vacant  and  subject  to  grazing  during  the  part  of 
the  priority  period  when  Thompson  was  grazing  2,000  goats.  More- 
over, the  service  areas  are  not  clearly  defined.  There  is  some  evi- 
dence that  the  goats  may  have  been  grazed  as  much  as  four  miles 
from  the  waters,  but  there  is  insufficient  evidence  on  this  point  to 
permit  a  satisfactory  determination. 

However,  the  waters  of  Thompson  are  each  "prior"  to  the  ex- 
tent of  the  greatest  number  of  goats  that  were  "properly  grazed" 
from  the  waters  at  any  time  during  the  priority  period,  but  there 
is  no  warrant  for  a  reduction  in  priority  because  of  partial  use  of 
other  waters  during  the  priority  period.  The  extent  of  the  priority 
is  the  greatest  number  of  livestock  properly  grazed  from  the  water 
at  any  time,  regardless  of  how  short,  during  the  priority  period. 
C.  C.  Hampton  (A.  22223),  decided  May  31,  1940. 

It  is  thus  apparent  that  there  has  been  a  misinterpretation  of  the 
provisions  of  the  Federal  Kange  Code  in  this  case,  and  also  that 
certain  facts  necessary  to  a  complete  disposition  of  the  appeals  are 
lacking.  Furthermore,  the  grazing  season  involved  has  now  ex- 
pired and  thus  no  reason  appears  to  remand  the  case  for  further 
hearing. 

Accordingly,  the  appeals  are  dismissed,  but  the  Grazing  Service 
is  hereby  instructed  to  adjudicate  any  application  which  may  have 
been  filed  by  Thompson  for  a  license  for  the  present  year  in  ac- 
cordance with  the  above  discussion. 

W.  C.  Mendenhall, 
Acting  Under  Secretary. 
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J.  P.  CAUHAPE  AND  BROTHERS,  AppeUant 
A-21932  Decided  September  7,  lOJfO 

3.7  Appeal  Procedure — Agreement  by  Parties 

An  appeal  will  be  dismissed  upon  receipt  of  an  agreement  between  the  parties 
determining  the  location  of  the  common  boundary  of  their  allotment. 

DECISION 

J.  P.  Cauhape  and  Brothers  have  appealed  from  a  decision  by 
an  examiner  of  the  Grazing  Service  which  modified  a  decision  of 
the  regional  grazier  concerning  their  application  for  a  1938—39 
grazing  license  in  New  Mexico  Grazing  District  No.  5.  At  the 
hearing  before  the  examiner,  Ira  Tidwell,  whose  grazing  license 
embraced  lands  adjoining  those  allotted  to  the  Cauhapes,  and  whose 
grazing  privileges  would  have  been  affected  by  any  increase  in  the 
Cauhape  allotment,  was  permitted  to  intervene. 

The  Department  is  now  in  receipt  of  an  agreement,  signed  by 
John  P.  Cauhape  and  Tidwell,  whereby  the  parties  agree  on  the 
location  of  the  common  boundary  of  their  allotments.  It  is  stated 
that  the  agreement  is  entered  into  "as  a  means  of  disposing  of  the 
Appeal." 

In  view  of  this  agreement,  the  appeal  is  dismissed. 

A.  J.  WiRTZ, 

Under  Secretary. 


WOODWARD  AND  NUSSBAUMER,  Appellants 
A-21680  Decided  Septemher  28,  19Ifi 

3.7  Appeal  Procedure — Agreement  by  Parties 

An  appeal  involving  the  area  of  use  will  be  dismissed  where  the  parties 
agree  upon  the  location  of  the  common  boundary  of  their  grazing  allot- 
ments. 

DECISION 

On  July  5,  1938,  an  examiner  of  the  Grazing  Service  rendered  his 
decision  on  the  appeal  of  Woodward  and  Nussbaumer  from  a  deci- 
sion of  the  regional  grazier  on  their  application  for  a  1938-1939 
grazing  license  in  New  Mexico  Grazing  District  No.  3.  From  the 
decision  of  the  examiner  Irwin  Brothers,  interveners  at  the  hearing 
on  the  Woodward  and  Nussbaumer  appeal,  appealed  to  the  Depart- 
ment. 

The  Department  is  now  in  receipt  of  a  copy  of  a  written  agree- 
ment entered  into  by  Woodward  and  Nussbaumer  and  the  Irwin 
Brothers,  wherein  the  parties  agree  on  the  location  of  the  common 
boundary  of  their  grazing  allotments  in  Sec.  3,  T.  23  S.,  R.  12  W., 
N.M.P.M.  It  is  stated  that  the  agreement  has  been  entered  into  in 
order  "To  settle  dispute  between  [the]  parties  and  withdraw  appeal 
of  Irwin  Bros.  *  *  *." 

Accordingly,  the  appeal  is  dismissed  and  the  case  is  closed. 

A.  J.  WiRTZ, 

Under  Secretary, 
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VESTA  C.  STAPFORD,  ET  AL.,  AppeUants 
A-21866  Decided  September  28,  WJfi 

5.4  Base  Property  (Generally) — Qualification,  Extent  of  Public  Domain  Use 

In  determining  priority  of  a  base  water  no  credit  should  be  allowed  for  live- 
stock which,  during  the  priority  period  obtained  their  feed  from  land 
owned  or  controlled  by  others. 

7.3  Base  Property  (Water)— Pull  Time 

A  part  time  water  may  be  rated  provided  it  is  supplemented  by  other  waters 
so  as  to  provide  for  year-round  use.  However,  a  part  time  water  cannot 
be  considered  prior  (Class  1)  if  the  use  made  of  the  water  during  the 
priority  period  was  in  connection  with  another  water  which  the  appellants 
do  not  now  own  or  control. 

DECISION 

Vesta  C,  Clovis  T.,  and  Alex  Stafford,  who  carry  on  a  joint  live- 
stock business,  and  who  will  hereinafter  be  referred  to  as  "the  Staf- 
fords,"  have  appealed  from  a  decision  dated  October  31,  1938,  by 
an  examiner  of  the  Grazing  Service  which  modified  a  prior  decision 
of  the  Kegional  Grazier  concerning  their  application  for  a  1938-39 
grazing  license  in  New  Mexico  Grazing  District  No.  6. 

Upon  consideration  of  the  Staffords'  application  for  a  1938-39 
license,  the  Regional  Grazier  first  notified  them  that,  upon  considera- 
tion by  the  Advisory  Board,  their  application  had  been  recommended 
for  rejection  for  the  reason  that  certain  grazing  fees  theretofore 
accrued  had  not  been  paid.  Apparently  this  arrearage  was  dis- 
charged, for  by  a  notice  of  March  23,  1938,  the  Acting  Regional 
Grazier  notified  the  Staffords  that  the  Advisory  Board  had  recom- 
mended that  they  be  licensed  to  graze  112  cows,  29  horses,  and  236 
sheep  from  May  1, 1938  to  April  30,  1939,  on  certain  described  range. 
The  notice  also  stated  that  the  Board  had  recommended  the  rejec- 
tion of  the  Staffords'  request  to  be  allowed  to  graze  on  certain  lands 
that  had  been  allotted  to  W.  H.  Corn,  a  licensee  holding  an  allot- 
ment adjoining  that  of  the  Staffords,  for  the  reason  that  the  number 
of  cattle  for  which  the  Staffords'  water  was  "prior"  (150  head) 
could  be  properly  grazed  on  the  allotment  described  in  the  notice, 
said  allotment  having  a  carrying  capacity  of  188  head  of  cattle  year- 

Although  no  copy  of  any  appeal  from  this  decision  is  with  the 
record,  it  is  apparent  that  one  was  filed,  for  on  June  17,  1938,  a 
hearing  was  held  at  Roswell,  New  Mexico,  before  an  examiner  of 
the  Grazing  Service.  At  the  hearing,  W.  H.  Corn,  the  party  men- 
tioned above  as  an  adjoining  allottee,  was  permitted  to  intervene. 

At  the  hearing  it  was  stipulated  that  the  parties  had  no  evidence 
to  offer  in  addition  to  that  which  had  been  introduced  at  a  prior 
hearing  involving  the  Staffords,  Corn,  and  certain  other  parties. 
This  prior  hearing  had  been  held  pursuant  to  an  appeal  filed  by  the 
Staffords  in  connection  with  their  applications  for  1937  licenses. 
Accordingly,  the  parties  agreed  that  the  examiner  should  render  a 
decision  based  on  the  prior  evidence. 

On  October  31,  1938,  the  examiner  rendered  a  decision,  whereby 
he  added  to  the  allotment  of  the  Staffords  approximately  960  acres 
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of  lands  that  were  embraced  in  homestead  entries  during  the  pri- 
ority period  but  canceled  at  various  times  subsequent  to  the  date  of 
the  Taylor  Grazing  Act.  It  is  from  this  decision  that  the  present 
appeal  was  taken. 

In  the  appeal  it  is  contended,  in  substance,  that  all  or  the  greater 
part  of  the  land  mentioned  above  as  having  formerly  been  included 
m  homestead  entries  should  be  allotted  to  the  Staffords.  Without 
going  into  the  merits  of  the  appeal  in  detail,  it  is  apparent  that  it 
must  be  dismissed. 

Upon  consideration  of  the  Staffords'  application,  the  Advisory 
Board  found  that  the  water  owned  or  controlled  by  the  Staffords 
was  "prior"  to  the  extent  of  150  head  of  cattle.  The  water  is  a 
^'full-time"  water,  as  defined  by  section  2,  paragraph  (k)  of  the 
Federal  Eange  Code.  Accordingly,  the  Staffords  were  presumably 
considered  as  class  1  applicants  to  the  extent  of  150  head  of  cattle. 
They  were  granted  a  license  for  the  equivalent  of  188  cattle  and  the 
allotment  which  they  received  has  a  carrying  capacity  sufficient  to 
provide  grazing  facilities  for  this  number  of  cattle  or  their  equiva- 
lent in  horses,  sheep  or  goats. 

Before  proceeding  further  it  must  be  noted  that,  at  the  time  of  the 
consideration  of  the  Staffords'  application  by  the  Advisory  Board 
and  the  Acting  Regional  Grazier,  the  rules  and  regulations  com- 
prising the  Federal  Eange  Code  had  not  been  promulgated  and  the 
former  Rules  for  the  Administration  of  Grazing  Districts  were  still 
in  effect.  Under  the  former  Rules  and  the  now-controlling  Federal 
Range  Code,  the  priority  period  embraced  the  5-year  period  imme- 
diately preceding  the  passage  of  the  Taylor  Grazing  Act  on  June  28, 
1934.  For  some  reason,  however,  it  appears  that,  in  considering 
applications  for  1938-39  licenses,  the  Advisory  Board  and  the  officers 
of  the  Grazing  Service  in  this  region  considered  the  priority  period 
as  having  ended  on  January  1,  1934.  The  Federal  Range  Code  in 
section  4,  paragraph  a  provides  as  follows: 

Base  Properties;  Classes;  Carrying  Capacity  of  Land;  Service  Value  of 
Water.  For  the  purpose  of  determining  the  proper  use  of  the  base  properties 
of  all  applicants  and  their  relative  dependence  upon  the  Federal  range,  water 
conditions  and  other  factors  affecting  livestock  operations  in  the  area  will  be 
considered.  Base  properties  will  be  classified  as  land  or  water  and  further  in 
the  following  manner: 

Class  1.  Forage  land  dependent  by  both  location  and  use,  and  full-time  prior 
water. 

Class  2.    Forage  land  dependent  by  use  only,  and  full-time  water. 

Class  3.  Forage  land  dependent  by  location  only,  and  full-time  water  which 
otherwise  would  be  in  class  2  but  which  was  developed  later  than  other  water 
servicing  a  part  or  all  of  the  same  area. 

Base  property  which  is  forage  land  will  be  rated  for  its  carrying  capacity. 
Water  will  be  rated  for  its  service  value  by  deducting  therefrom  one  half  of 
the  carrying  capacity  of  any  area  serviced  jointly  by  competing  water  of  the 
same  class,  the  carrying  capacity  of  all  nonfederal  range  within  the  service 
area  of  the  water,  and  the  carrying  capacity  of  any  Federal  range  within  such 
area  the  use  of  which  is  essential  for  purposes  other  than  the  granting  of 
grazing  privileges.  In  computing  the  service  value  of  water  in  class  3,  there 
will  also  be  deducted  therefrom  the  carrying  capacity  of  any  portion  of  its 
service  area  which  is  serviceable  from  any  other  full-time  water  antedating 
it  in  development. 

In  this  region,  where  the  use  of  the  range  is  possible  only  in  the 
event  water  is  available,  only  water  is  considered  as  base  property. 
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^Tull-time  water"  and  "prior  water"  are  defined  as  follows  in  sec- 
tion 2,  paragraph  (k)  and  (1),  respectively,  of  the  Federal  Range 
Code : 

Full-time  ivater  means  water  which  is  suitable  for  consumption  by  livestock 
and  available,  accessible,  and  adequate  for  a  given  number  of  livestock  during 
those  months  in  the  year  for  which  the  range  is  classified  as  suitable  for  use. 
Such  water  may  be  from  one  source  or  may  be  the  aggregate  amount  avail- 
able from  several  sources. 

Prior  ivater  is  water  which  was  used  to  service  certain  range  for  a  given 
number  of  livestock  during  the  5-year  period  immediately  preceding  June  28, 
1934.  It  will  be  considered  prior  water  only  to  the  extent  of  the  greatest 
number  of  livestock  that  was  properly  grazed  from  it  during  said  period. 

According  to  the  testimony  in  the  record,  the  Staffords  grazed 
a  maximum  of  approximately  130  head  of  cattle  from  their  well  in 
Sec.  12,  T.  4  S.,  R.  17  E.,  during  the  part  of  the  priority  period 
extending  from  the  latter  part  of  October  1933,  when  the  well  was 
completed,  to  January  1,  1934.  The  record  is  silent  as  to  the  maxi- 
mum number  grazed  from  the  well  during  the  remainder  of  the 
priority  period.  It  appears  clear  that  at  no  time  during  the  priority 
period  did  they  graze  more  than  130  cows  from  this  well.  At  any 
rate,  the  well  is  "prior"  only  to  the  extent  of  the  greatest  number 
of  livestock  that  were  properly  grazed  from  the  well  from  the  date 
of  its  completion  to  June  28,  1934.  Also,  there  is  evidence  to  show 
that,  during  the  part  of  the  priority  period  when  the  Staffords  were 
grazing  their  cattle  from  the  well,  some  of  the  grazing  was  on  pri- 
vate land  owned  or  controlled  by  others.  This  was  not  proper  graa- 
ing  within  the  meaning  of  the  second  sentence  of  section  2,  para- 
graph (1)  of  the  Federal  Range  Code,  supra^  and  the  rating  of  the 
well  should  be  reduced  as  to  the  number  of  cattle  that  may  be  found 
to  have  obtained  their  feed  from  these  lands. 

It  is  clear  that  the  Staffords  are  also  claiming  certain  grazing 
privileges  on  the  basis  of  control  of  certain  stock-watering  tanks. 
These  tanks  are  only  part-time  waters,  i.e.,  capable  of  supplying 
water  during  part  of  the  year.  The  provision  contained  in  the 
second  sentence  of  section  2,  paragraph  (k)  of  the  Federal  Range 
Code,  supra,  provides  in  substance  that  such  waters  may  be  rated 
provided  they  are  supplemented  by  other  waters  so  as  to  provide  for 
year-round  use.  However,  a  part-time  water  cannot  be  considered 
"prior"  if  the  use  made  of  the  water  during  the  priority  period  was 
in  connection  with  another  water  which  the  appellants  do  not  now 
own  or  control.  The  testimony  shows  that  there  was  no  use  of  any 
of  the  part-time  waters  during  the  priority  period  in  conjunction 
with  any  water  which  the  Staffords  owned  or  controlled,  or  now 
own  or  control. 

As  to  the  lands  which  were  embraced  in  homesteads  during  the 
priority  period,  but  which  have  since  been  canceled,  it  appears  that 
the  Advisory  Board,  the  Acting  Regional  Grazier,  and  the  examiner 
have  considered  the  appellants  and  the  other  licensees  in  the  region 
who  have  waters  servicing  these  lands  as  having  equal  claim  to  the 
use  of  the  lands.  By  reference  to  the  provisions  of  section  4,  para- 
graph a  of  the  Code,  supra,  it  will  be  noted  that  waters  which  are 
not  full-time  and  prior  fall  either  in  class  2  or  class  3.  Class  3 
water  is  defined  as  water  "which  otherwise  would  be  in  class  2  but 
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which  was  developed  later  than  other  water  servicing  a  part  or  all 
of  the  same  area."  Section  6,  paragraph  &  of  the  Code  provides  for 
the  issuance  of  grazing  licenses  or  permits  in  the  order  of  the  classi- 
fication of  the  base  property  of  the  respective  applicants.  Accord- 
ingly, if  two  waters,  neither  of  which  is  class  1,  service  the  same 
area,  the  grazing  privileges  in  the  area  will  go  to  the  applicant  whose 
water  was  developed  first  in  point  of  time.  The  record  shows  that 
the  appellants'  well,  the  only  class  1  water  which  they  controlled, 
was  not  developed  until  late  in  October  1933  and  that  the  waters 
of  the  surrounding  allottees  were  all  or  nearly  all  developed  prior 
to  that  date.  Therefore,  as  to  the  areas  serviced  jointly  by  the  well 
of  the  Staffords  and  the  surrounding  allottees  the  grazing  privileges 
should  go  to  the  latter. 

From  the  above  it  is  clear  that  the  applications  of  the  Staff ords 
and  the  surrounding  licensees  have  never  been  properly  adjudicated 
under  the  Federal  Range  Code.  However,  it  is  also  clear  that  the 
Staffords  have  obtained  all  and  more  than  they  are  entitled  to  and 
that  they  have  no  valid  basis  for  complaint. 

The  appeal  is  accordingly  dismissed  with  instructions  that  the 
licenses  of  the  Staffords  and  the  surrounding  licensees  shall  be 
promptly  reconsidered  by  the  Advisory  Board  and  the  Regional 
Grazier  in  the  light  of  the  above  discussion  and  that  they  shall  be 
amended  to  whatever  extent  necessary  to  conform  to  the  existing 
provisions  of  the  Federal  Range  Code. 

A.  J.  WiRTZ, 

Under  Secretary, 


WOODWARD  &  NUSSBAUMER,  Appellants 
A-22267  Decided  Septemler  28,  Wlfi 

3.6  Appeal  Procedure — ^Expiration  of  License  Period 

An  appeal  will  be  dismissed  where  the  grazing  season  involved  has  expired. 

DECISION 

An  appeal  has  been  taken  on  behalf  of  the  firm  of  Woodward  & 
Nussbaumer,  from  a  decision,  dated  March  28,  1939,  by  an  examiner 
of  the  Grazing  Service,  which  concerns  their  application  for  a  1938- 
39  grazing  license  in  New  Mexico  Grazing  District  No.  3. 

The  record  shows  that  the  appellants  applied  for  an  augmentation 
of  their  grazing  allotment  so  as  to  include  Sees.  24,  25,  26,  the  SEi/4 
Sec.  27,  and  the  N1/2  Sec.  34,  T.  22  S.,  R.  12  W.,  N.M.P.M.,  New 
Mexico.  These  lands  were,  at  the  date  of  the  passage  of  the  Taylor 
Grazing  Act  of  June  28,  1934,  included  in  outstanding  homestead 
entries.  Since  that  date  the  entries  have  all  been  relinquished  and 
the  controversy  in  this  case  is  over  the  rights  of  the  appellants  and 
certain  neighboring  allottees  to  have  these  lands  embraced  in  their 
allotments. 

As  nearly  as  can  be  determined  from  the  record,  it  appears  that 
the  regional  grazier  has  considered  all  of  the  parties  who  own  or 
control  waters  that  service  these  lands  as  having  equal  claims^  to 
the  use  of  the  lands,  subject  to  proper  deductions  for  competing 
waters. 
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Two  factors  appear  to  have  been  overlooked  by  the  advisory  board, 
the  regional  grazier,  and  the  examiner,  in  the  prior  considerations 
of  the  applications  of  the  appellants  and  the  surrounding  licensees. 

In  the  first  place,  the  records  of  the  Department  show  that  the 
tracts  listed  were,  during  a  considerable  part  of  the  priority  period, 
vacant  public  lands.  The  various  homestead  entries  embracing  these 
lands  were  all  made  between  March  13,  1933  and  September  1,  1933. 
The  Federal  Kange  Code  provides,  in  section  2(1)  as  follows: 

Prior  water  is  water  which  was  used  to  service  certain  range  for  a  given 
number  of  livestock  during  the  5-year  period  immediately  preceding  June  28, 
1934,  It  will  be  considered  prior  water  only  to  the  extent  of  the  greatest 
number  of  livestock  that  was  properly  grazed  from  it  during  said  period. 

It  is  possible  that,  prior  to  the  entry  of  the  lands  under  the  home- 
stead laws,  the  appellants  or  other  parties  may  have  grazed  livestock 
on  these  lands  and,  assuming  that  they  controlled  waters  that  ade- 
quately serviced  the  lands,  their  "priority"  would  include  the  number 
of  livestock  thus  grazed,  irrespective  of  the  fact  that  during  the  latter 
part  of  the  "priority"  period  the  lands  were  privately  controlled. 
It  is  doubtful  that  a  consideration  of  this  factor  would  affect  the 
extent  of  the  appellants'  license,  for  it  appears  that  the  water  which 
the  appellants  offer  as  a  basis  for  their  request  for  the  addition  of 
these  lands  to  their  allotment  was  not  developed  until  after  the 
passage  of  the  Taylor  Grazing  Act  and  thus  could  not  have  serviced 
a  livestock  operation  using  the  lands  during  the  priority  period. 

Secondly,  it  should  be  noted  that  where  waters  that  are  offered 
as  base  property  do  not  fall  within  class  1,  the  extent  of  a  license 
based  thereon  is  influenced  by  the  respective  dates  on  which  they 
were  developed.  Section  6,  paragraph  h  of  the  Federal  Kange  Code 
provides  that  licenses  shall  be  granted  in  the  following  preference 
order  and  amounts: 

(1)  To  applicants  owning  or  controlling  land  in  class  1,  licenses  or  permits 
for  the  number  of  livestock  for  which  such  base  lands  are  rated  for  a  period 
of  time  which  when  added  to  the  period  of  use  allowed  on  the  Federal  range 
for  such  livestock  will  equal  12  months;  and  to  applicants  owning  or  control- 
ling water  in  class  1,  licenses  or  permits  to  the  extent  of  the  service  value  of 
such  water. 

(2)  To  applicants  owning  or  controlling  base  properties  in  class  2,  licenses 
or  permits  computed  in  the  same  manner  as  those  issued  under  sub-paragraph 
(1),  above. 

(3)  To  applicants  owning  or  controlling  base  properties  in  class  3,  licenses 
or  permits  computed  in  the  same  manner  as  those  issued  under  sub-paragraphs 
(1)  and  (2),  above. 

Section  4,  paragraph  a,  of  the  Code  provides  for  the  classification 
of  base  properties  as  follows: 

Class  1.  Forage  land  dependent  by  both  location  and  use,  and  full-time  prior 
water. 

Class  2.  Forage  land  dependent  by  use  only,  and  full-time  water. 

Class  3.  Forage  land  dependent  by  location  only,  and  full-time  water  which 
otherwise  would  be  in  class  2  but  which  was  developed  later  than  other  water 
servicing  a  part  or  all  of  the  same  area. 

The  paragraph  also  provides  that  "In  computing  the  service  value 
of  water  in  class  3,  there  will  also  be  deducted  therefrom  the  carry- 
ing capacity  of  any  j)ortion  of  its  service  area  which  is  serviceable 
from  any  other  full-time  water  antedating  it  in  development." 

According  to  the  record  and  the  statements  in  the  appeal,  the 
appellants'  well  was  not  developed  until  October  1934.    Apparently 
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there  are  waters  belonging  to  surrounding  allottees  that  service  all 
of  the  lands  that  were  embraced  in  the  former  homesteads,  and  that 
were  developed  prior  to  the  appellants'  well.  This  being  the  case^ 
those  having  the  earlier  developed  waters  have  a  superior  claim  to 
the  use  of  these  lands.  Parenthetically,  it  should  also  be  noted  that 
there  would  also  be  a  matter  of  superior  claim  among  these  sur- 
rounding allottees,  depending  on  the  dates  on  which  their  waters 
were  developed. 

From  the  above  it  appears  clearly  that  the  applications  of  the 
appellants  and  the  other  licensees  in  the  vicinity  of  the  former  home- 
stead lands  have  never  been  properly  adjudicated.  In  view  of  the 
fact  that  the  1938-1939  grazing  season  has  expired,  no  purpose  would 
be  served  by  allowing  the  appeal  and  remanding  the  case  for  fur- 
ther action. 

Accordingly,  the  appeal  is  dismissed,  with  instructions  to  the 
Grazing  Service  that  the  applications  of  the  appellants  and  of  the 
surrounding  licensees  for  privileges  during  the  present  grazing  sea- 
son shall  be  reconsidered  in  the  light  of  the  above  discussion. 

A.  J.  WiRTZ, 

Under  Secretary, 


WAREEN  C.  BOLEY,  Appellant 

A-21712  Decided  October  2,  191^0 

3.4  Appeal  Procedure — ^Withdrawal  of  Appeal 
Upon  withdrawal  of  an  appeal  the  case  will  be  closed. 

DECISION 

An  appeal  was  taken  by  Warren  C.  Boley  from  the  decision  of 
July  22,  1938,  by  an  examiner  of  the  Grazing  Service  which  affirmed 
the  action  taken  by  the  regional  grazier  on  Boley's  application  for 
a  1938-1939  grazing  license  in  Utah  Grazing  District  No.  2. 

On  July  9,  1940,  Eli  F.  Taylor,  the  agent  for  Boley,  withdrew 
the  appeal. 

The  withdrawal  of  the  appeal  is  allowed  and  the  case  is  closed. 

A.  J.  WiRTZ, 

Under  Secretary. 

CECILE  R.  PAULK,  Appellant 
A-21653  Decided  Novemher  7,  IHO 

7.2  Base  Property  (Water) — Availability 

Any  watering  facilities  that  are  inaccessible  or  unavailable  to  livestock  can- 
not be  considered  as  base  property  on  which  a  license  can  be  predicated. 

DECISION 

Cecile  R.  Paulk  has  appealed  from  a  decision  by  an  examiner  of 
the  Grazing  Service  which  modified  a  decision  of  the  regional  grazier 


DEPARTMENT  OF  THE  INTERIOR  GRAZING  DECISIONS,   193  6-195  8    179 

on  her  application  for  a  1938-1939  grazing  license  in  New  Mexico 
Grazing  District  No.  3.  At  the  time  of  the  hearing  before  the  ex- 
aminer, Foy  Riley,  W.  P.  Birchfield  and  Elmore  Inmon,  grazing 
licensees  holding  allotments  adjoining  those  of  Mrs.  Paulk,  were  per- 
mitted to  intervene.  In  addition  to  Mrs.  Paulk's  appeal,  an  instru- 
ment styled  an  "appeals  brief"  has  been  filed  on  behalf  of  inter- 
veners Riley  and  Inmon. 

Upon  consideration  of  Mrs.  Paulk's  application  for  a  1938-1939 
license,  the  regional  grazier  granted  her  a  license  for  120  head  of 
cattle  to  be  grazed  from  May  1,  1938,  to  April  30,  1939,  on  two 
separate  areas  which  are  referred  to  as  the  North  and  South  allot- 
ments. Mrs.  Paulk  appealed  and  in  her  appeal  asked  that  certain 
lands  then  embraced  in  the  allotments  of  the  three  interveners  be 
added  to  her  allotments.  In  his  decision,  the  examiner  denied  the 
appellant's  request,  but  ruled  that  some  adjustment  should  be  made 
whereby  there  would  be  a  passage  for  livestock  between  the  North 
and  South  allotments.  It  is  from  this  decision  that  the  present 
appeals  were  taken. 

In  her  appeal  Mrs.  Paulk  again  requests  that  her  allotments  be 
augmented  to  include  the  additional  lands  that  constitute  parts  of 
the  allotments  of  the  interveners. 

At  the  time  of  the  hearing  before  the  examiner  a  large  amount 
of  testimony  was  introduced,  almost  all  of  which  is  irrelevant.  The 
record  is  replete  with  statements  concerning  the  general  history  of 
livestock  operations  in  the  region,  and  concerning  various  dealings 
and  negotiations  for  lands  and  grazing  rights  which,  for  various 
reasons,  failed  of  consummation.  Much  of  the  testimony  deals  with 
facts  and  conditions  prior  to  the  beginning  of  the  priority  period 
in  1929.  None  of  this  testimony  is  of  any  particular  value  and 
affords  no  basis  for  a  competent  decision  in  the  cases. 

The  principal  element  that  would  enter  into  any  proper  adjudi- 
cation of  Mrs.  Paulk's  application,  namely,  the  extent  of  the  use  made 
of  the  range  by  livestock  watered  from  her  watering  facilities  dur- 
ing the  priority  period,  cannot  be  determined  from  the  record,  as  there 
is  little  or  no  evidence  on  this  point.  Furthermore,  the  strength  of 
the  various  watering  facilities  cannot  be  determined  from  the  record. 
There  was  testimony  to  the  effect  that  certain  of  the  watering  facili- 
ties were,  at  the  time  of  field  examination,  filled  with  gravel  and 
other  detrital  material  and  hence  not  available  for  use  by  livestock. 
While  the  evidence  is  inadequate  to  permit  of  a  definite  determina- 
tion of  this  j)oint,  it  should  be  noted  that,  if  any  of  her  watering 
facilities  are  inaccessible  or  unavailable  to  livestock,  such  facilities 
cannot  be  considered  as  base  property  on  which  a  license  can  be 
predicated. 

In  view  of  the  failure  of  the  record  to  provide  an  adequate  basis 
for  a  determination  of  these  factors,  no  decision  can  be  reached  on 
the  appeals.  Under  such  circumstances  the  cases  would,  in  accord- 
ance with  customary  procedure,  be  remanded  for  rehearing.  How- 
ever, as  the  grazing  season  involved  in  the  appeals  has  terminated,^ 
the  cases  are  moot  and  no  good  purpose  would  be  served  by  a  re- 
hearing involving  the  grazing  privileges  for  that  season. 

Accordingly,  the  appeal  is  dismissed  with  instructions  that  the 
matter  shall  be  fully  reconsidered  by  the  regional  grazier.    If  nee- 
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essary,  the  base  properties  of  Mrs.  Paulk  should  be  reexamined  to 
determine  the  availability,  accessibility,  and  adequacy  of  the  water- 
ing facilities,  and  the  present  licenses  of  the  parties  should,  if  neces- 
sary, be  amended  in  the  light  of  the  information  thus  obtained  and 
in  accordance  with  the  applicable  provisions  of  the  Federal  Range 
Code. 

A.  J.  WiRTZ, 
Under  Secretary, 


ESTATE  or  J.  N.  WELLS,  Appellant 
A-22508  Decided  November  20,  191^0  57  ID.  213 

5.3  Base  Property  (Generally) — Qualification,  Area  of  Public  Domain  Use 

Grazing  use  of  a  stock  driveway  during  the  priority  period  would  not  create 
a  Class  1  demand  since  this  was  not  "properly"  grazed  within  the  mean- 
ing of  the  regulation. 

7.1  Base  Property  (Water) — ^Priority 

Under  the  regulation  then  in  effect  a  Class  2  water  developed  prior  to  a 
water  which  would  otherwise  be  in  the  same  classification  has  preference 
over  the  latter  water. 

DECISION 

An  appeal  has  been  taken  on  behalf  of  the  estate  of  J.  N.  Wells 
from  a  decision  of  an  examiner  of  the  Grazing  Service  which  affirmed 
the  decision  of  the  regional  grazier  on  the  application  by  the  then- 
living  J.  N.  Wells  for  a  1938-1939  grazing  license  in  New  Mexico 
Grazing  District  No.  6.  The  examiner's  decision  was  dated  Septem- 
ber 28,  1938,  and  was  rendered  on  the  basis  of  testimony  adduced 
at  a  hearing  held  at  Koswell,  New  Mexico  on  September  20,  1938, 
and  at  a  prior  hearing  on  an  appeal  by  Wells  from  a  decision  by 
the  regional  grazier  on  his  application  for  a  1937  grazing  license. 
At  both  hearings  H.  A.  and  Bert  Price,  grazing  licensees,  holding 
allotments  adjoining  the  Wells  allotment,  were  permitted  to  inter- 
vene. 

The  sole  issue  presented  involves  the  use  by  the  parties  of  the 
grazing  facilities  afforded  by  certain  lands  that  are  now  Federal 
range  but  which  were,  during  the  priority  period  from  June  28, 1929, 
to  June  28, 1934,  embraced  in  a  stock  driveway  created  under  author- 
ity of  section  10  of  the  stock-raising  homestead  act.  It  appears  that, 
in  adjudicating  the  applications  of  the  various  parties  to  this  case, 
the  officers  of  the  Grazing  Service  have  considered  the  appellants 
and  the  interveners  as  having  equal  claims  to  the  use  of  these  lands. 
A  like  assumption  on  the  part  of  the  appellant  and  the  interveners 
is  evident  from  the  record.  Both  counsel  for  the  appellant  and  for 
the  interveners  offered  statements  during  the  1938  hearing  to  the 
effect  that  these  lands  are  "Class  2  lands."  It  should  be  noted  that 
such  statements  fail  to  reflect  a  proper  understanding  of  the  classi- 
fication provisions  of  the  Federal  Range  Code.  Under  such  provi- 
sions, the  Federal  range  is  not  classified,  but  only  the  base  properties 
of  applicants  for  grazing  licenses. 

Base  properties  may  qualify  the  applicant  for  grazing  privileges, 
and  the  demand  for  the  use  of  Federal  range  which  is  thus  created 
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falls  into  Classes  1,  2  or  3.  After  a  determination  of  the  demands 
created  by  the  various  base  properties,  they  are  satisfied  so  far  as 
range  may  be  available,  but  the  range  itself  does  not  thus  become 
"classified."  It  is  true  that  certain  range  may  be  used  to  satisfy 
a  demand  arising  from,  say,  the  Class  2  rating  of  a  base  property, 
but  such  use  does  not  serve  to  make  that  range  available  only  for 
the  satisfaction  of  Class  2  demand.  In  an  ensuing  year,  that  same 
range  might  conceivably  be  used  to  satisfy  Class  1  demand. 

Thus  in  determining  the  right  of  any  applicant  to  the  use  of  cer- 
tain range,  the  determination  of  the  range  that  he  will  be  permitted 
to  use  depends  not  on  any  "classification"  of  the  range,  but  on  the 
classification  of  the  base  property  itself. 

It  follows  from  this  that  the  right  to  the  use  of  the  lands  formerly 
embraced  in  the  stock  driveway  will  depend  on  the  classification  of 
the  base  properties  of  the  appellants  and  the  adjoining  licensees. 
Inasmuch  as  the  use  of  range  in  this  region  is  entirely  dependent 
upon  the  control  or  ownership  of  waters  that  will  service  such  range, 
only  waters  are  considered  as  base  properties. 

At  the  1938  hearing  it  was  stipulated  by  the  parties  that  the  water 
owned  or  controlled  by  the  appellants  and  which  serviced  the  former 
stock-driveway  lands  was  full-time  water,  i.e.,  water  which  is  defined 
by  section  2(k)  of  the  Federal  Kange  Code  as  "water  which  is  suit- 
able for  consumption  by  livestock  and  available,  accessible,  and  ade- 
quate for  a  given  number  of  livestock  during  those  months  in  the 
year  for  w^hich  the  range  is  classified  as  suitable  for  use."  Appar- 
ently the  water  is  adequate  for  any  number  of  livestock  that  could 
be  grazed  within  its  service  area. 

It  is  also  clear  from  the  record  that  the  Prices  have  at  least  one 
well  and  possibly  two  that  are  capable  of  servicing  the  lands  involved 
in  the  controversy,  and  that  they  are  not  only  full-time  waters,  but 
also  "prior,"  in  that  they  were  "used  to  service  certain  range  for  a 
given  number  of  livestock  during  the  5 -year  period  immediately 
preceding  June  28,  1934,"  as  so  defined  by  section  2(1)  of  the  Fed- 
eral Range  Code. 

At  no  time  during  the  "priority"  period  (June  28,  1929,  to  June 
27,  1934,  inclusive)  did  the  Wellses  have  water  facilities  that  were 
adequate  to  furnish  water  for  a  year-long  livestock  operation.  In 
1936  a  well  was  completed  by  Wells,  and  it  is  this  water  facility 
which  is  stipulated  to  be  a  full-time  water. 

Section  4,  paragraph  a  of  the  Code,  provides  for  the  classification 
of  base  properties  in  the  follow^ing  manner: 

Class  1.  Forage  land  dependent  by  both  location  and  use,  and  full-time  prior 
water. 

Class  2.  Forage  land  dependent  by  use  only,  and  full-time  water. 

Class  3.  Forage  land  dependent  by  location  only,  and  full-time  water  which 
otherwise  would  be  in  class  2  but  which  was  developed  later  than  other  water 
servicing  a  part  or  all  of  the  same  area. 

The  same  section  and  paragraph  provide  that  "In  computing  the 
service  value  of  water  in  class  3,  there  will  also  be  deducted  there- 
from the  carrying  capacity  of  any  portion  of  its  service  area  which 
is  serviceable  from  any  other  full-time  water  antedating  it  in  develop- 
ment." 
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The  Wellses'  water  being  only  "full-time,"  and  not  "prior,"  the 
demand  arising  from  this  water  is  at  best  Class  2.  The  Prices' 
waters  are  "full-time"  and,  to  the  extent  that  they  were  used  to 
service  certain  range  during  the  priority  period,  they  are  Class  1. 
This  Class  1  demand  is  limited  to  the  greatest  number  of  livestock 
that  were  properly  grazed  from  the  waters  during  the  priority 
period,  and  thus  would  not  include  the  number  grazed  on  the  stock- 
driveway  lands,  for  this  number  was  not  properly  grazed.  (See  sec. 
2,  paragraph  (1)  of  the  Code.)  To  the  extent  of  such  improper 
grazing,  the  demand  arising  from  the  Price  waters  could  be  no  better 
than  Class  2. 

The  Federal  Range  Code  also  provides,  in  section  6,  paragraph  &, 
for  the  issuance  of  licenses  or  permits  in  the  following  reference 
order  and  amounts: 

(1)  To  applicants  owning  or  controlling  land  in  class  1,  licenses  or  permits 
for  the  number  of  livestock  for  which  such  base  lands  are  rated  for  a  period 
of  time  which  when  added  to  the  period  of  use  allowed  on  the  Federal  range 
for  such  livestock  will  equal  12  months ;  and  to  applicants  owning  or  control- 
ling water  in  class  1,  licenses  or  permits  to  the  extent  of  the  service  value  of 
such  water. 

(2)  To  applicants  owning  or  controlling  base  properties  in  class  2,  licenses 
or  permits  computed  in  the  same  manner  as  those  issued  under  subparagraph 
(1),  above. 

(3)  To  applicants  owning  or  controlling  base  properties  in  class  3,  licenses 
or  permits  computed  in  the  same  manner  as  those  issued  under  subparagraphs 
(1)  and  (2),  above. 

The  record  does  not  clearly  disclose  the  extent  to  which  the  Price 
well  is  "prior"  and  therefore  it  is  impossible  to  determine  the  extent 
to  which  the  Prices  are  entitled  to  use  the  former  stock-driveway 
lands  in  satisfaction  of  their  Class  1  demand.  However,  this  is 
immaterial,  for  even  though  their  Class  1  demand  did  not  entitle 
the  Prices  to  the  use  of  any  of  those  lands,  they  were  clearly  entitled 
to  the  inclusion  of  all  of  them  in  their  allotment  by  reason  of  the 
date  of  development  of  their  waters. 

It  will  be  noted,  from  the  above-quoted  provisions  of  the  Code, 
that  where  two  waters  service  the  same  area  of  Federal  range,  and 
the  demand  of  both  waters  would  fall  in  Class  2,  the  water  which 
was  developed  latest  in  point  of  time  becomes  a  Class  3  water  so 
far  as  it  competes  with  the  earlier  developed  waters.  Under  the 
provisions  of  section  6,  paragraph  6,  of  the  Code,  supra^  a  Class  3 
base  property  cannot  compete  with  a  property  in  Class  2. 

The  Prices'  water  was  developed  before  that  of  Wells.  Assuming 
that  the  Prices'  Class  1  demand  has  already  been  satisfied  by  an 
allotment  of  other  Federal  range,  the  watering  facilities  of  both  the 
Wellses  and  the  Prices  are  in  a  lower  class  so  f ar^  as  the  stock-drive- 
way lands  are  concerned.  The  Prices'  water  having  been  developed 
first,  it  is  in  Class  2  so  far  as  it  competes  with  the  Wells  water, 
which  automatically  falls  in  Class  3.  Accordingly,  so  far  as  the 
Wellses  and  the  Prices  are  concerned,  the  Prices  are  entitled  to  the 
use  of  all  of  the  former  stock-driveway  lands. 

The  appeal  is  accordingly  dismissed  with  instructions  that  the 
regional  grazier  shall  immediately  amend  the  outstanding  licenses 
and  allotments  of  the  parties  hereto  in  accordance  with  the  above 
discussion. 
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It  will  be  noted  that  the  interpretation  herein  given  of  the  provi- 
sions of  the  Federal  Range  Code  which  relate  to  the  adjudication  of 
applications  for  grazing  licenses  based  on  ownership  or  control  of 
water  differs  from  that  announced  in  prior  decisions  of  the  Depart- 
ment in  the  cases  of  Roman  C.  and  Serapio  Nunez^  56  I.D.  363,  TF.  H. 
Brittain^  (A.  21088),  decided  August  4,  1938,  and  Sam  L.  Smith 
(A.  21337),  also  decided  August  4,  1938.  However,  upon  a  thor- 
ough reconsideration  of  the  provisions  in  question,  the  Department 
is  firmly  of  the  opinion  that  the  interpretation  herein  given  is  right 
and  proper  and  that  the  interpretation  announced  in  the  cited  prior 
decisions  is  incorrect.  Accordingly,  those  decisions,  so  far  as  their 
rulings  are  inconsistent  with  this  decision,  are  overruled. 

E.  K.   BURLEW, 

First  Assistant  Secretary. 


P.  M.  IVEESON  AND  SONS,  Appellants 
A-22753  Decided  November  26,  IHO 

1.5  G-eneral — Conflict  with  State  Law 

Where  there  are  conflicting  claims  to  the  ownership  of  a  water,  it  is  a 
matter  for  determination  under  the  State  laws  and  grazing  privileges  may 
be  withheld  until  the  matter  of  ownership  or  control  has  been  determined 
by  a  court  of  competent  jurisdiction. 

5.1  Base  Property  (Generally) — Ownership  or  Control 

Where  there  are  conflicting  claims  to  the  ownership  of  a  water,  it  is  a 
matter  for  determination  under  the  State  laws  and  grazing  privileges  may 
be  withheld  until  the  matter  of  ownership  or  control  has  been  determined 
by  a  court  of  competent  jurisdiction. 

DECISION 

An  appeal  has  been  taken  on  behalf  of  P.  M.  Iverson  and  Sons 
from  a  decision  of  an  examiner  of  the  Grazing  Service  which  affirmed 
a  decision  of  the  Acting  Regional  Grazier  denying  in  j)art  the  appli- 
cation of  the  Iversons  for  a  1940  grazing  license  in  Arizona  Grazing 
District  No.  1. 

In  their  application  the  Iversons  offered  as  base  property  a  water- 
ing facility  known  as  "Salt  Spring,"  together  with  other  base  prop- 
erties. Subsequently  the  Acting  Regional  Grazier  notified  the  Iver- 
sons as  follows: 

Rejected  on  Salt  Spring  for  the  reason  that  ownership  of  Salt  Spring,  accord- 
ing to  the  records  in  this  office,  rests  with  Roland  S.  Esplin  and  Wayne  C. 
Gardner,  and  allotment  of  grazing  privileges  on  Federal  range  has  been  made 
accordingly. 

The  Iversons  appealed  and  the  case  was  set  for  hearing.  At  the 
hearing  Esplin  and  Gardner,  the  parties  mentioned  in  the  Acting 
Regional  Grazier's  notice  as  being  the  owners  of  the  spring,  were 
permitted  to  intervene. 

During  the  hearing  testimony  was  offered  as  to  the  prior  use  made 
of  the  waters  in  the  spring  and  as  to  the  quality  and  availability 
of  the  waters.  Also  certain  documents  were  introduced  in  support 
of  the  claims  of  ownership  of  the  spring  that  were  asserted  by  the 
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various  parties.  It  was  shown  that  the  State  Water  Commissioner 
of  Arizona  granted  a  water  permit  to  P.  M.  Iverson  on  July  27,  1939, 
embracing  the  waters  of  Salt  Spring.  Also  there  are  copies  of  a 
water  location  made  June  10,  1911,  by  Alex  Thayne,  and  claiming 
the  waters  of  Salt  Spring,  and  of  a  deed  signed  by  Thayne  convey- 
ing Salt  Spring  to  Wayne  C.  Gardner. 

On  the  basis  of  the  record  of  the  hearing,  the  examiner  ruled  that 
in  view  of  the  fact  that  there  were  conflicting  claims  as  to  owner- 
ship of  the  spring  and  that  such  ownership  was  not  a  proper  matter 
for  decision  by  him,  no  grazing  privileges  should  be  granted  in  con- 
nection with  the  spring  until  such  time  as  the  title  thereto  had  been 
adjudicated  by  a  court  of  competent  jurisdiction. 

The  ownership  of  water  rights  stems  from  the  laws  of  the  particu- 
lar State  in  which  the  waters  are  to  be  diverted  for  beneficial  use 
and  are  therefore  subject  to  the  various  State  laws  which  govern  the 
private  ownership  of  property.  Such  being  the  case,  conflicting 
claims  to  water  are  not  properly  subject  to  disposition  by  this  De- 
partment but  are  only  subject  to  adjudication  by  the  courts. 

The  Federal  Range  Code  provides  in  substance  that  base  property 
upon  which  a  grazing  license  is  predicated  must  be  owned  or  con- 
trolled by  the  applicant.  In  the  present  case  more  than  one  appli- 
cant is  asserting  ownership  and  control  of  the  water  in  question  and 
when  it  is  considered  that  the  determination  of  the  question  of  such 
ownership  and  control  is  not  properly  within  the  jurisdiction  of  this 
Department  it  must  follow  that  no  grazing  license  can  be  predicated 
thereon  mitil  it  has  been  shown  in  whom  such  ownership  or  control 
lies. 

Accordingly  the  decision  of  the  examiner  is  affirmed.  No  grazing 
privileges  will  be  granted  on  the  basis  of  Salt  Spring  until  the 
matter  of  ownership  or  control  of  the  spring  has  been  determined 
by  a  court  of  competent  jurisdiction. 

E.  K.  BURLEW, 

First  Assistant  Secretary. 


DULCIE  S.  WILLIAMS,  AppeUant 
A-21250  Decided  November  30,  IHO 

15.3  Review  Proceedings — Eehearing 

A  motion  for  rehearing  will  be  denied  where  the  issues  involved  are  con- 
sidered moot  because  of  the  issuance  of  new  regulations  and  no  appeal 
has  been  filed  to  the  license  issued  under  the  new  regulations. 

DECISION 

By  a  decision  of  August  4,  1938,  the  Department  dismissed  as 
moot  appeals  taken  by  Mrs.  Dulcie  S.  Williams,  Adam  Wilson  and 
Son,  and  K.  M.  Wilson  from  a  decision  of  two  examiners  of  the 
Grazing  Service,  dated  November  23,  1937,  modifying  the  decision 
of  the  regional  grazier. 

A  motion  for  rehearing  has  been  filed  on  behalf  of  Mrs.  Williams, 
wherein  it  is  denied  that  the  case  was  moot,  and  asking  that  the 
case  be  reopened  and  considered  on  its  merits. 
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During  the  pendency  of  this  motion,  the  Grazing  Service  requested 
the  return  of  the  record  in  order  that  an  effort  could  be  made  to 
reach  a  compromise  on  the  issues  and  settle  the  case  without  depart- 
mental action  on  the  motion.  Later  the  case  was  returned  to  the 
Department  by  the  Grazing  Service,  with  a  statement  that  the  efforts 
to  settle  the  case  by  compromise  and  agreement  had  been  unproduc- 
tive of  favorable  results,  and  suggesting  that  the  motion  be  con- 
sidered in  the  usual  manner. 

The  sole  issue  raised  by  the  motion  involves  the  propriety  of  the 
Department's  dismissal  of  the  appeal  for  the  reason  that  the  case 
was  moot. 

Whereas  the  question  as  to  the  grazing  privileges  to  be  enjoyed 
by  the  j)arties  to  this  case  is  no  doubt  still  alive,  the  extent  to  which 
such  privileges  could  have  been  enjoyed  during  the  1937  grazing 
season  is  now  purely  academic.  Grazing  licenses  are  issued  yearly 
and,  upon  the  issuance  of  a  license  for  any  year,  an  appeal  based  on 
an  alleged  error  in  the  issuance  of  a  former  license  is  moot  for  the 
reason  that  in  the  meantime  a  new  application  has  been  filed  and 
considered  and  a  new  decision  has  been  rendered. 

It  is  true  that  in  some  cases  the  adjudication  of  applications  for 
licenses  does  not  vary  from  year  to  year.  However,  this  does  not 
warrant  the  Department  in  making  a  finding  as  to  the  extent  of  the 
grazing  privileges  to  which  a  party  may  currently  be  entitled  on  the 
basis  of  a  record  resulting  from  an  appeal  from  a  decision  which 
is  no  longer  in  effect. 

This  is  especially  true  in  a  case  like  the  present,  where  the  testi- 
mony in  the  record  was  given  in  an  effort  to  show  error  in  the  com- 
putation of  a  license  under  a  set  of  rules  which  have  since  been 
superseded. 

It  should  also  be  noted  that,  by  the  act  of  July  14,  1939  (53  Stat. 
1002),  which  added  section  18  to  the  Taylor  Grazing  Act,  it  is  pro- 
vided that  "each  application  for  *  *  *  a  grazing  permit"  shall  be 
considered  by  the  advisory  board  for  the  district  and  that  the  board 
shall  offer  advice  and  make  recommendations  on  such  applications. 
While  the  statute  mentions  only  permits,  the  Department  feels  that 
it  applies  equally  to  licenses.  Clearly  this  part  of  the  statute  means 
that,  before  the  Department  shall  act  on  an  application  for  a  license 
or  permit,  it  shall  have  the  benefit  of  the  advisory  board's  considera- 
tion and  recommendation.  Therefore,  if  the  Department  were  now 
to  make  a  finding  as  to  the  grazing  privileges  to  which  Mrs.  Williams 
is  presently  entitled,  on  the  basis  of  a  record  compiled  in  1938,  and 
without  the  benefit  of  any  knowledge  of  the  advice  and  recommenda- 
tion that  was  given  by  the  advisory  board  prior  to  the  issuance  of 
her  present  license,  it  would  be  violating  the  spirit  if  not  the  letter 
of  the  act.  Also,  it  would  be  acting  in  ignorance  of  such  later 
advice  and  recommendations  as  the  advisory  board  may  have  given 
and  which  are  of  great  value  in  determining  the  proper  extent  of 
grazing  licenses. 

The  Department  is  not  advised  of  the  action  that  has  been  taken 
by  the  regional  grazier  pursuant  to  applications  filed  by  Mrs.  Wil- 
liams since  1937.  However,  whatever  action  may  have  been  taken 
has  not  resulted  in  any  appeal  to  the  Department.  If,  upon  receipt 
of  notice  of  such  action,  Mrs.  Williams  still  felt  aggrieved,  she 
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should  have  appealed  if  she  desired  departmental  consideration  of 
her  case.  In  the  absence  of  such  appeals,  the  Department  was  under 
no  duty  to  render  a  decision  on  the  merits  of  a  decision  which  was 
no  longer  in  effect. 

The  premises  considered,  it  appears  that  the  action  of  the  Depart- 
ment dismissing  the  appeals  as  moot  was  proper.  The  motion  is 
accordingly  denied. 

E.  K.   BURLEW, 

First  Assistant  Secretary. 


JAMES  A.  THOMPSON,  Appellant 

A-21813  Decided  Decemler  U,  19^0 

15.3  Review  Proceedings — Eehearing 
A  motion  for  rehearing  that  is  not  timely  filed  is  subject  to  dismissal. 

DECISION 

On  August  17,  1940,  the  attorneys  for  Charles  C.  Martin,  an  inter- 
vener in  the  above-captioned  case,  filed  what  is  styled  a  "motion  to 
reconsider"  the  decision  rendered  by  the  Department  on  June  29, 
1940,  on  the  appeal  of  James  A.  Thompson  from  a  decision  by  an 
examiner  of  the  Grazing  Service  concerning  his  application  for  a 
1938-1939  grazing  license  in  New  Mexico  Grazing  District  No.  3. 
Martin's  motion  will  be  treated  as  a  motion  for  rehearing,  the  Eules 
of  Practice  making  no  provision  for  motions  to  "reconsider." 

The  record  shows  that  a  copy  of  the  decision  of  June  29,  1940, 
was  received  by  Martin's  attorneys  on  July  15,  1940,  as  evidenced 
by  the  inscription  of  that  date  on  the  registry  receipt.  Rule  83  of 
Practice  provides  that  motions  for  rehearing  "must  be  filed  within 
30  days  after  receipt  of  notice  of  the  decision  complained  of."  Ex- 
cluding July  15,  the  date  of  receipt  of  notice,  the  time  for  filing  the 
motion  expired  at  the  close  of  business  on  August  14,  and  therefore 
it  is  apparent  that  the  motion  was  not  timely  filed  and  is  accordingly 
properly  subject  to  dismissal  on  that  ground. 

While  the  belated  filing  is  considered  ample  basis  for  the  dismissal 
of  the  motion,  especially  in  view  of  the  fact  that  the  grazing  privi- 
leges of  other  parties  are  involved,  the  Department  would  be  reluc- 
tant to  dismiss  the  motion  on  such  ground  if,  in  fact,  it  disclosed 
some  error  in  the  action  that  has  been  taken.  However,  no  such  error 
has  been  disclosed.  The  matters  discussed  in  the  motion  were  in  the 
main  fully  considered  by  the  Department  at  the  time  of  the  decision 
on  the  appeal  and  the  conclusions  announced  in  that  decision  are 
still  thought  to  be  sound.  Only  one  part  of  the  motion  appears  to 
merit  comment. 

In  paragraph  5  of  the  motion  it  is  stated 

The  decision  *  *  *  leaves  considerable  doubt,  and  leaves  the  status  of  the 
lands  in  question  undecided.  This  is  the  second  appeal  which  has  come  up 
to  the  Secretary  of  the  Interior,  covering  allotments  in  this  particular  area. 
These  disputes  have  existed  in  connection  with  these  particular  issues  since 
the  enactment  of  the  Taylor  Grazing  Act,  and  there  is  still  a  great  deal  of 
uncertainty  existing  as  between  the  rights  of  the  respective  parties.  It  is 
urged  that  in  the  interest  of  a  complete  settlement  of  the  matter,  and  in  the 
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interest  of  an  efficient  administration  of  the  public  range  in  this  area,  that 
a  definite  decision  and  definite  finding  be  rendered  defining  the  rights  of  the 
respective  parties  in  connection  with  this  disputed  area. 

It  is  recognized  that  it  is  in  the  best  interests  of  all  concerned 
that  final  adjudications  of  grazing  privileges  shall  be  made  as  soon 
as  possible,  and  in  order  to  facilitate  such  adjudications  in  the  area 
affected  by  this  case,  an  attempt  was  made  to  point  out  in  the  deci- 
sion the  errors  that  had  been  made  and  to  set  out  the  proper  method 
of  adjudication  by  which  such  errors  could  be  eliminated.  Further 
than  that  the  Department  could  not  go,  for  the  information  necessary 
to  a  complete  adjudication  of  the  case  was  not  available.  For  ex- 
ample, the  Department  could  not  rule  as  to  the  exact  lands  that 
should  be  included  in  any  given  allotment,  for  there  are  certain 
factors,  such  as  natural  barriers  to  livestock  movements,  that  are  not 
ascertainable  from  the  record.  The  best  that  the  Department  can  do 
in  most  cases  is  to  point  out  any  errors  which  have  been  made  and 
provide  a  guide  for  the  local  officers  of  the  Grazing  Service  in  the 
future  handling  of  the  cases. 

Upon  consideration  of  Thompson's  appeal,  it  immediately  became 
apparent  that  the  chief  factor  to  be  considered  in  the  adjudication 
of  any  grazing  application,  i.e.,  "priority,"  had  not  been  properly 
determined  in  adjudicating  Thompson's  application.  Accordingly, 
the  mistakes  that  had  been  made  were  pointed  out  and  instructions 
were  given  to  readjudicate  the  application  in  accordance  with  proper 
principles  of  adjudication.  Also  it  was  pointed  out  that  certain 
additional  facts  would  need  to  be  determined  before  a  complete 
adjudication  could  be  made. 

The  Department  is  unadvised  as  to  the  action,  if  any,  that  has 
been  taken  pursuant  to  the  instructions  in  the  decision.  A  letter 
from  the  appellant,  Thompson,  which  was  received  in  the  Depart- 
ment on  August  12,  1940,  nearly  a  month  and  a  half  after  the  deci- 
sion was  rendered,  indicates  that  at  the  time  the  letter  was  written 
no  such  action  had  been  taken.  If  at  the  present  time  the  matter  is 
still  awaiting  further  action  in  accordance  with  the  decision,  the 
examiner  should  investigate  the  circumstances  and,  with  the  cooper- 
ation of  the  regional  grazier,  make  such  adjustments  in  the  licenses 
of  the  various  parties  as  are  necessary  to  a  proper  disposal  of  the 
case. 

In  view  of  these  instructions,  further  discussion  of  the  motion 
appears  unwarranted.    It  is,  accordingly,  dismissed. 

E.   K.    BURLEW, 

First  AssisMnt  /Secretary. 


VESTA  C.  STAFFORD,  ET  AL.,  Appellants 
A-21866  Decided  December  U,  19^0 

1.1  G-eneral — Authority  of  the  Department 

The  Department  has  authority  at  all  times  to  inquire  into  any  findings  of 
fact  made  by  one  of  its  subordinate  officers  and  this  right  cannot  be 
abridged  by  any  stipulation  or  agreement  between  any  individuals  or  any 
officers  if,  in  fact,  the  stipulations  are  not  in  accordance  with  the  true 
facts. 
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15.2  Review  Proceedings — Scope  of  Review 

Statements  made  in  support  of  an  appeal  to  the  Department  are  ex  parte 
and  not  entitled  to  consideration. 

DECISION 

On  November  14,  1940,  the  attorney  representing  Vesta  C,  Clovis 
T.,  and  Alex  Stafford,  hereinafter  referred  to  as  "the  Staffords," 
filed  a  motion  for  rehearing  of  the  matters  involved  in  the  depart- 
mental decision  of  September  28,  1940,  which  dismissed  an  appeal 
taken  by  the  Staff ords  from  a  decision  by  an  examiner  of  the  Graz- 
ing Service  concerning  their  application  for  a  1938-1939  grazing 
license  in  New  Mexico  Grazing  District  No.  6. 

A  copy  of  the  decision  of  September  28,  1940,  was  served  on  the 
attorney  for  the  Staffords  on  October  7,  1940,  and  therefore  it  is 
apparent  that  the  motion  for  rehearing  was  not  filed  within  30  days 
from  the  date  of  receipt  of  the  notice  of  the  original  decision,  as 
required  by  Rule  83  of  Practice.  Accompanying  the  motion  is  an 
affidavit  by  Clovis  T.  Stafford  wherein  he  explains  the  delay  in 
filing  the  motion  on  the  ground  that  he  was  attending  his  brother, 
who  was  injured  and  in  the  hospital,  and  thus  that  they,  the  Staf- 
fords, did  not  receive  their  mail  until  October  30. 

Irrespective  of  whether  or  not  the  belated  filing  of  the  motion 
warrants  its  dismissal,  it  is  clearly  of  no  avail  to  the  Staffords. 
The  motion  is  based  on  two  contentions,  (1)  that  the  decision  im- 
properly limits  the  Staffords'  priority  to  130  head  of  cattle  when, 
in  fact,  it  should  have  been  240  head,  and  (2)  that  the  decision  is 
erroneous  in  that  it  does  not  recognize  the  distinction  between  "Class 
1  and  Class  2  lands." 

In  support  of  the  contention  that  the  Staffords'  priority  is  240 
head  of  cattle  instead  of  130  head,  it  is  alleged  that  the  matter  of 
this  additional  priority  "was  settled  by  stipulation  at  Eoswell  on 
June  17,  1938,  and  the  stipulation  was  filed  with  the  Grazing  Serv- 
ice." The  motion  is  silent  as  to  the  parties  to  this  alleged  stipulation 
and  as  to  the  conditions  under  which  it  was  entered  into.  If  it 
merely  involved  an  agreement  as  to  fact  between  two  or  more  pri- 
vate parties,  it  is  in  no  manner  binding  on  the  Department.  Also, 
the  fact  that  it  may  have  been  filed  in  the  local  office  of  the  Grazing 
Service  would  not  limit  the  Department's  jurisdiction  to  inquire 
into  the  extent  of  the  Staffords'  priority. 

The  Federal  Range  Code  provides  for  the  classification  of  base 
properties.  So  far  as  full-time  waters  are  concerned,  they  fall  in 
Class  1  to  the  extent  that  they  are  "prior"  within  the  meaning  of 
section  2,  paragraph  (1)  of  the  Code.  In  the  issuance  of  grazing 
licenses  or  permits,  it  is  the  duty  of  the  regional  grazier  to  deter- 
mine the  extent  of  such  priority,  and  this  is  a  question  of  fact  to 
be  determined  from  all  available  information  and  not  a  matter  to 
be  decided  by  a  stipulation  which  may  not  be  in  accordance  with 
the  existing  facts.  The  Department  lias  authority  at  all  times  to 
inquire  into  any  findings  of  fact  made  by  one  of  its  subordinate 
officers  for  the  purpose  of  determining  the  extent  of  any  privilege 
to  which  a  party  may  be  entitled  under  existing  laws  of  regula- 
tions, and  this  right  cannot  be  abridged  by   any   stipulations  or 


DEPARTMENT  OF  THE  INTERIOR  GRAZING  DECISIONS,   1936-1958    189 

agreements  between  any  individuals  or  any  such  officers  if,  in  fact, 
the  stipulations  are  not  in  accordance  with  the  true  facts. 

So  far  as  the  prior  use  of  the  Staffords'  watering  facility  is  con- 
cerned, the  record  of  the  hearing  shows  that  the  following  testi- 
mony was  given  by  CI o vis  T.  Stafford : 

Q.  How  many  livestock  [cattle]  did  you  have  in  1933? 

*****»♦ 

A.  There  was  about  150  head  or  possibly  more. 
Q.  How  many  did  you  have  in  August,  1933? 
A.  About  150  head  I  suppose,  maybe  few  more. 

Q.  Could  it  have  been  136? 

A.  I  think  it  was  more  than  that. 

Q.  What  makes  you  think  that  it  was  more  than  136? 

A.  Well,  from  the  brand  receipt  when  I  moved  the  cattle  out. 

Q.  What  did  those  brand  receipts  show? 

A.  I  think  a  permit  to  move  150  head  of  cattle. 

♦  ***#♦• 

Q.  How  many  horses  did  you  have  in  1933? 

A.  Well,  let  me  see.     I  think  when  we  come  out  we  had  9  head  of  horses. 
Q.  You  had  approximately  9  head  of  horses  and  approximately  135,  140,  or 
150  head  of  cows.  *  *  * 
A.  Yes. 

The  brand  receipts  referred  to  by  the  witness  were  not  offered 
in  evidence. 

Later,  in  discussing  the  moving  of  a  fence  on  the  Corn  allot- 
ment, the  same  witness  testified  as  follows : 

Q.  *  *  *  and  in  1934  how  many  cattle  and  horses  did  you  put  through  the 
fence? 

A.  I  had,  I  would  say,  100  head.    You  mean  in  1934? 

Mr.  Stablein:   Yes. 

A.  Well,  the  early  part  of  1934. 

Q.  How  many  did  you  put  through  in  the  first  half  of  1934? 

A.  I  had,  I  would  say,  100  head  part  of  the  time  and  some  of  the  time  not 
that  many. 

Q.  How  many  did  you  put  through  the  latter  part  of  1934? 

A.  I  had,  say  150. 

W.  G.  Stafford,  a  witness  for  the  Staffords,  testified  that  in  No- 
vember 1933  "we,"  meaning  the  Staffords,  "had  something  like  135 
iieaci. 

It  is  recognized  that  it  is  difficult  to  determine  the  exact  amount 
of  the  prior  use  of  a  watering  facility,  but  in  this  case  it  would 
seem  that  the  examiner's  finding  that  the  priority  was  150  head  of 
cattle  was  reasonable  in  the  light  of  the  testimony  adduced.  Espe- 
cially is  this  true  when  it  is  considered  that  there  is  strong  indica- 
tion in  the  record  that  at  least  a  part  of  the  prior  use  was  made  by 
livestock  that  were  grazing  unlawfully  on  lands  embraced  in  exist- 
ing homestead  entries  made  by  parties  other  than  the  Staffords  and 
thus  not  "properly  grazed"  within  the  meaning  of  section  2,  para- 
graph (1)  of  the  Federal  Eange  Code. 

The  motion  states  that  during  a  portion  of  the  priority  period 
the  Staffords  grazed  "only  150  head  of  cattle"  but  that  during  a 
part  of  1934  "they  grazed  90  head  MORE,  making  a  total  of  240 
head  as  the  maximum  number  of  cattle  run  hj  them  during  the 
prioritjr  period."  The  priority  period  ended  with  June  27,  1934, 
and  it  is  significant  that  there  is  no  allegation  that  the  additional 
90  head  were  grazed  prior  to  that  date.     Furthermore,  this  figure 
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cannot  be  reconciled  to  the  statements  made  at  the  hearing.  Also, 
it  should  be  noted  that  this  is  a  mere  ex  parte  showing  and  is  not 
entitled  to  consideration  at  this  stage  of  the  proceedings.  If  true, 
the  claim  of  additional  priority  should  have  been  presented  at  the 
time  of  the  hearing  when  it  could  have  been  the  subject  of  cross- 
examination. 

The  finding  that  the  priority  of  the  Staffords'  well  is  150  head 
of  cattle  will  not  be  disturbed.  Furthermore,  as  such  evidence  as 
may  now  be  available  to  support  the  claim  of  additional  priority 
was  equally  available  at  the  time  of  the  hearing  but  not  offered,  it 
affords  no  basis  for  the  granting  of  a  rehearing. 

As  to  the  statement  in  the  motion  that  the  decision  complained 
of  was  erroneous  in  that  it  did  not  recognize  the  distinction  between 
Class  1  and  Class  2  lands,  it  is  sufficient  to  state  that  there  is  no 
such  distinction  as  far  as  Federal  range  is  concerned.  Federal  range 
lands  are  not  classified,  but  only  base  properties.  After  a  base  prop- 
erty is  classified,  the  demands  of  the  various  classes  of  base  property 
are  satisfied,  as  far  as  may  be  possible,  out  of  Federal  range  lands, 
but  such  range  lands  are  not  thus  classified.  It  is  fully  possible  for 
certain  lands  to  be  used  during  one  year  for  the  satisfaction  of  a 
Class  1  demand  and  the  next  year  for  the  satisfaction  of  a  Class  2 
demand.  Estate  of  J,  N,  Wells  (A.  22508)  decided  November  20, 
1940,  57  I.p.  213. 

The  decision  of  the  Department  was  proper  in  all  respects  and 
the  Staffords  have  been  deprived  of  no  rights  to  which  they  are 
entitled.  It  is  clear  from  the  record  that  they  have  received  all  and 
possibly  more  than  they  are  entitled  to  in  the  way  of  grazing  privi- 
leges, and  that  their  complaint  is  without  merit. 

No  showing  has  been  made  which  would  indicate  that  a  rehearing 
is  justified  and,  accordingly,  the  motion  is  denied. 

E.  K.  BURLEW, 

First  Assistant  Secretary. 


EOMAN  C.  NUNEZ,  SERAPIO  NUNEZ,  Appellants 
A-21199  Decided  December  M,  191^0 

7.1  Base  Property  (Water) — ^Priority 

When  two  waters  that  are  full  time  but  not  prior  and  therefore  in  class  2 
have  overlapping  service  areas,  the  water  which  was  developed  first  takes 
precedence  over  the  subsequently  developed  waters.  (Decision  rendered 
pursuant  to  the  1938  Federal  Range  Code.) 

17.2  Transfer  and  Division — Base  Property  Qualifications 

Where  an  applicant  loses  the  right  to  use  certain  waters  and  subsequently 
acquires  new  water  any  priority  which  was  attached  to  the  old  water  is 
not  transferred. 

DECISION 

On  September  9,  1938,  the  attorney  for  Eoman  C.  and  Serapio 
Nunez  filed  what  is  styled  as  a  "motion  for  review"  of  the  matters 
involved  in  the  departmental  decision  of  August  1,  1938  (56  I.D. 
363),  which,  after  laying  down  certain  principles  that  would  govern 
an   adjudication   of  an   application   for   a  grazing  license   by   the 
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Nunezes  under  the  Federal  Range  Code,  dismissed  as  moot  their 
appeal  from  the  decision  of  an  examiner  of  the  Grazing  Service 
which  affirmed  the  decision  of  the  regional  grazier  denying  their 
application  for  a  1937  grazing  license  m  New  Mexico  Grazing  Dis- 
trict No.  6.  Motions  for  review  were  abolished  by  Rule  84  of  Prac- 
tice, hence  the  motion  will  be  treated  as  one  for  rehearing  under 
Rule  83  of  Practice. 

Subsequent  to  the  date  of  the  filing  of  the  motion  this  case  was 
investigated  by  the  Grazing  Service  with  a  view  to  compromising 
the  issues  therein  and  therefore  the  motion  has  not  received  earlier 
consideration.  The  efforts  to  compromise  the  issues  were  unsuc- 
cessful. 

In  llie  decision  of  August  1,  1938,  it  was  pointed  out  that  the 
Nunezes'  base  properties  consisted  of  a  well  and  a  surface  tank  which 
were  used  in  connection  with  a  livestock  operation  on  public  range 
only  after  about  April  20,  1935,  and  which  were,  therefore,  class  2 
base  properties  under  the  Federal  Range  Code.  It  was  also  pointed 
out  that  the  Bloom  Land  and  Cattle  Company,  the  intervener  in  the 
case,  had  a  well  (the  Border  Well),  which  also  was  offered  as  base 
property  and  which  had  been  used  long  prior  to  the  enactment  of 
the  Taylor  Grazing  Act  and  during  the  priority  period,  and  which 
was,  therefore,  to  some  extent  a  class  1  water  under  the  Code.  The 
service  areas  of  the  waters  of  the  Nunezes  and  the  intervener  overlap 
but  the  overlapping  areas  include  approximately  four  sections  which, 
during  the  entire  priority  period,  were  embraced  in  a  stock  driveway 
created  under  section  10  of  the  stock-raising  homestead  act.  It  was 
stated  that,  the  well  of  the  intervener  being  in  class  1  and  the  water 
of  the  Nunezes  being  in  class  2,  the  intervener  would,  in  the  absence 
of  any  other  qualifying  factor,  be  entitled  to  the  use  of  all  of  the 
land  included  in  the  overlap.  It  was  pointed  out,  however,  that  no 
"priority"  would  attach  to  the  water  of  the  intervener  because  of 
grazing  on  the  four  sections  during  the  priority  period  for  the  rea- 
son that  those  sections  w^ere  withdrawn  during  that  period  and  hence 
any  livestock  grazed  thereon  would  not  have  been  "properly"  grazed 
within  the  meaning  of  section  2(1)  of  the  Federal  Range  Code.  The 
decision  then  held  in  substance  that  to  the  extent  necessary  to  satisfy 
the  class  1  demand  of  the  intervener's  water,  the  intervener  would 
be  entitled  to  the  use  of  those  lands,  and  as  to  such  remainder  of  the 
lands  as  was  not  required  to  satisfy  that  class  1  demand,  the  range 
should  be  divided  equally  between  the  intervener  and  the  Nunezes 
on  the  basis  of  their  competing  class  2  waters. 

The  motion  for  rehearing  is  made  pursuant  to  a  decision  which 
dismissed  an  appeal  as  moot  and,  therefore,  the  motion  is  likewise 
subject  to  dismissal  on  that  ground.  However,  in  view  of  the  fact 
that  the  ruling  in  the  decision  referred  to  has  been  overruled  by  a 
recent  decision  of  the  Department  {Estate  of  J.  N.  Wells^  decided 
November  20,  1940,  57  I.D.  213),  thereby  necessitating  a  further 
revision  of  the  licenses  of  the  Nunezes  and  the  intervener,  and  also 
in  the  interest  of  bringing  about  a  final  adjudication  of  the  issues 
presented  by  this  case,  the  contentions  raised  by  the  motion  will  be 
considered. 

The  motion  contains  two  principal  contentions,  (1)  that  there  was 
a  failure  to  recognize  certain  base  properties  of  the  Nunezes,  and 
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(2)  that  the  Nunezes  were  not  given  the  grazing  privileges  to  which 
they  were  entitled  on  the  basis  of  the  base  properties  that  were  recog- 
nized. 

Apparently  the  first  contention  refers  to  the  fact  that  the  lands 
owned  or  controlled  by  the  Nunezes  were  not  considered  as  base 
property.  The  area  in  which  the  parties  to  this  case  carry  on  their 
livestock  operations  is  one  in  which  only  waters  are  considered  as 
base  properties.  Therefore,  the  mere  ownership  of  land  does  not 
qualify  an  applicant  to  receive  grazing  privileges. 

The  record  clearly  shows  that  at  the  time  of  the  hearing  the 
Nunezes  owned  or  controlled  two  watering  facilities,  i.e.,  a  tank  or 
water  hole  and  a  drilled  well.  The  tank  was  used  during  the  5-year 
priority  period  immediately  preceding  June  28,  1934,  but  it  is  not 
a  full-time  water  as  defined  by  section  2(k)  of  the  Federal  Eange 
Code.  The  well  was  not  completed  until  after  the  expiration  of  the 
priority  period  and  hence  is  not  a  prior  water  as  defined  by  section 
2(1)  of  the  Code. 

During  the  priority  period  the  Nunezes  were  accustomed  to  using 
water  from  the  Hondo  Eiver  at  a  point  located  on  the  land  of  one 
Corn,  and  also  from  an  irrigation  ditch  which  carried  water  to  the 
ranch  of  the  intervener.  At  the  time  of  the  hearing  it  was  shown 
that  the  Nunezes  had  lost  the  right  to  water  at  the  point  on  the 
Corn  land.  Also,  it  appears  that  the  irrigation  ditch  has  been  relo- 
cated so  that  it  can  no  longer  serve  as  a  watering  place  for  the 
Nunezes.  It  may  also  be  mentioned  that  there  appears  to  have  been 
no  right  vested  in  the  Nunezes  to  use  the  waters  from  the  ditch  but 
rather  that  such  use  was  at  the  sufferance  of  the  intervener.  At  any 
rate  it  no  longer  constitutes  base  property. 

The  motion  contends  that,  although  the  right  to  water  their  live- 
stock on  the  Corn  land  has  been  lost,  the  Nunezes  own  a  parcel  of 
land  which,  because  of  a  change  in  the  course  of  the  Hondo  River, 
now  borders  on  that  river,  and  that  they  can  use  waters  from  the 
river  at  this  point.  Apparently,  this  land  was  not  owned  or  con- 
trolled by  the  Nunezes  or  it  at  least  did  not  border  on  the  river  at 
the  time  of  the  hearing  and,  therefore,  no  testimony  was  taken  in 
regard  thereto.  The  allegation  to  that  effect  in  the  motion  is  there- 
fore ex  farte  and  might  be  disregarded.  However,  the  control  of 
this  watering  place  is  immaterial,  for  the  evidence  adduced  at  the 
hearing  clearly  shows  that  the  Hondo  River  is  dry  for  substantial 
periods  throughout  each  year,  and,  accordingly,  it  is  a  part-time 
water.  Also,  it  appears  doubtful  whether  there  could  be  any  use 
of  this  watering  in  conjunction  with  the  other  waters  of  the  Nunezes 
so  as  to  round  out  a  year-long  use  and  thus  constitute  a  full-time 
water  having  several  sources,  as  provided  in  section  2(k)  of  the 
Federal  Range  Code.  Furthermore,  this  watering  place  was  not  used 
during  the  priority  period  and,  while  such  right  to  take  water  from 
the  river  as  may  heretofore  have  existed  probably  still  exists,  the 
new  point  of  diversion  cannot  be  held  to  have  acquired  the  priority 
which  attached  to  the  watering  place  on  the  Corn  land,  for  the  grant- 
ing of  grazing  privileges  is  governed  to  a  considerable  extent  by  the 
service  areas  of  waters  and  these  cannot  be  allowed  to  remain  in  a 
constant  state  of  change,  as  would  be  the  case  if  priorities  on  waters 
could  be  transferred. 
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Accordingly,  it  follows  that  the  only  base  property  which  the 
Nunezes  can  claim  and  which  falls  in  any  of  the  three  preference 
classes,  as  set  out  below,  is  the  well  which  was  developed  after  the 
expiration  of  the  priority  period  and  which  is  at  best  in  class  2. 

As  has  been  stated,  the  departmental  decision  of  August  1,  1938, 
supra^  ruled  that  all  of  the  base  properties  of  the  Nunezes  were  in 
class  2  and  that  as  to  the  area  embraced  in  the  overlapping  service 
areas  of  the  Nunezes'  well  and  the  Border  Well  of  the  interveners 
which  was  not  necessary  to  a  complete  satisfaction  of  the  class  1 
demand  of  the  Border  Well,  it  should  be  divided  equally  between 
the  Nunezes  and  the  intervener.  In  so  ruling  the  Department  over- 
looked a  factor  w^hich  should  have  been  considered. 

Section  4,  paragraph  a,  of  the  Federal  Range  Code  provides  for 
the  classification  of  base  property  as  follows: 

Class  1.  Forage  land  dependent  by  both  location  and  use,  and  full-time  prior 
water. 

Class  2.  Forage  land  dependent  by  use  only,  and  full-time  water. 

Class  3.  Forage  land  dependent  by  location  only,  and  full-time  water  which 
otherwise  would  be  in  class  2  but  which  was  developed  later  than  other  water 
servicing  a  part  or  all  of  the  same  area. 

It  also  provides  that  ^'In  computing  the  service  value  of  water  in 
class  3,  there  will  also  be  deducted  therefrom  the  carrying  capacity 
of  any  portion  of  its  service  area  which  is  serviceable  from  any  other 
full-time  water  antedating  it  in  development."  From  this  it  is 
apparent  that  when  two  waters  which  are  full  time  but  not  prior, 
and  therefore  in  class  2,  have  overlapping  service  areas,  the  water 
which  was  developed  first  takes  precedence  over  the  water  that  was 
subsequently  developed  in  the  adjudication  of  applications  based 
thereon. 

In  the  instant  case  the  Nunezes'  well  was  developed  after  June  28, 
1934,  and  is  at  best  class  2.  The  record  shows  that  the  intervener's 
Border  Well  was  used  long  before  the  Nunezes'  well  was  completed. 
Applying  the  above-quoted  provision  of  section  4,  paragraph  a,  of 
the  Federal  Range  Code,  it  is  apparent  that  as  to  the  overlapping 
service  areas  the  intervener's  claim  to  the  use  thereof  is  superior  to 
that  of  the  Nunezes  for  the  latter's  well  "is  one  which  otherwise 
Avould  be  in  class  2  but  which  was  developed  later  than  other  w^aters 
servicing  a  part  ^'  *  *  of  the  same  area."  It  is  therefore  necessary, 
in  computing  the  service  value  of  the  Nunezes'  water,  to  deduct 
therefrom  "the  carrying  capacity  of  any  portion  of  its  service  area 
which  is  serviceable  from  any  other  full-time  water  antedating  it 
in  development."  Accordingly,  the  intervener  is  entitled  to  the  use 
of  all  of  the  lands  in  the  overlapping  service  areas.  To  this  extent 
then  the  former  decision  is  modified. 

This  ruling  is  in  accordance  with  that  laid  down  in  the  case  of 
Estate  of  J.  N.  Wells,  supra,  wherein  the  decision  of  August  1,  1938, 
in  the  present  case  was  overruled.  The  rationale  of  the  Wells  deci- 
sion has  been  repeated  here  in  the  interest  of  clarity  and  in  order 
that  the  parties  to  the  present  case  wall  be  fully  advised  of  the 
principles  that  should  govern  an  adjudication  of  their  grazing  appli- 
cations. 

In  view  of  the  fact  that  all  factual  elements  necessary  to  a  proper 
disposition  of  the  case  are  available  and  have  been  fully  considered. 
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no  reason  appears  for  a  rehearing  on  the  issues  involved.  Accord- 
ingly, the  motion  is  dismissed.  The  Grazing  Service  will  amend 
the  grazing  licenses  of  the  parties  hereto  in  accordance  with  the 
ruling  herein.  I 

Oscar  L.  Chapman, 

Assistant  Secretary. 


R.  B.  HACKLEE,  Appellant 
A-21665  Decided  January  11,  19U 

14.1  Licenses  and  Permits — Conditions  and  Limitations 

The  Federal  range  allotted  to  a  licensee  should  be  sufficient  to  satisfy  the 
licensed  use.  A  license  should  not  authorize  Federal  range  use  greater 
than  the  forage  available. 

DECISION 

On  June  25,  1938,  an  examiner  of  the  Grazing  Service  rendered 
a  decision  on  the  appeal  of  R.  B.  Hackler  from  a  decision  of  the 
regional  grazier  which  denied  in  part  his  application  for  a  1938 
grazing  license  in  New  Mexico  Grazing  District  No.  3.  Bernardino 
Rodriguez,  an  intervener  at  the  hearing  before  the  examiner,  has 
also  filed  an  appeal  wherein  he  objects  to  the  action  of  the  examiner 
in  augmenting  Hackler's  allotment  to  the  extent  of  approximately 
a  section  and  a  half  of  Federal  range  theretofore  embraced  in  Rodri- 
guez's allotment. 

Subsequently  to  the  filing  of  this  appeal  the  Director  of  the  Graz- 
Service  requested  the  return  of  the  record  in  order  that  an  effort 
might  be  made  to  compromise  the  differences  between  the  parties  to 
this  case.    This  effort  was  unsuccessful. 

The  decision  of  the  regional  grazier  from  which  Hackler  appealed 
to  the  examiner  stated  that  a  license  would  be  granted  to  Hackler 
for  30  cows  and  2  horses,  to  be  grazed  on  an  allotment  embracing 
approximately  six  of  seven  sections  of  land  in  Ts.  19  and  20  S., 
R.  2  W.,  N.M.P.M.  Hackler's  appeal  to  the  examiner  gave  no 
grounds  therefor  but  merely  indicated  dissatisfaction  with  the  ad- 
judication of  his  application. 

From  statements  appearing  in  the  examiner's  decision,  it  appears 
that  Hackler  did  not  object  to  the  license  so  far  as  numbers  of  live- 
stock were  concerned  but  only  objected  on  the  ground  that  the  allot- 
ment did  not  have  sufficient  carrying  capacity  to  provide  adequate 
feed  for  the  livestock  enumerated  in  the  license.  The  examiner  found 
that  the  land  in  Hackler's  allotment  was  of  low  carrying  capacity, 
being  adequate  for  only  about  three  cows  or  less  per  section,  and 
therefore  pointed  out  that  the  allotment  would  carry  only  about  18 
cows.  From  this  it  was  apparent  that  the  allotment  would  not  pro- 
vide feed  for  the  30  cows  and  2  horses  enumerated  in  the  license, 
and  in  order  to  overcome  this  discrepancy  he  ruled  that  the  allot- 
ment should  be  augmented  by  the  addition  of  1%  sections  thereto- 
fore allotted  to  Rodriguez. 

Hackler  had  asked  that  his  allotment  be  increased  to  include  ap- 
proximately six  additional  sections  and,  upon  the  failure  of  the 


DEPARTMENT  OF  THE  INTERIOR  GRAZING  DECISIONS,   1936-1958    195 

examiner  to  grant  this  request,  his  present  appeal  was  presented. 
Rodriguez's  appeal  protests  the  granting  of  the  additional  11/2  sec- 
tions to  Hackler. 

Apparently  there  is  no  question  as  to  Hackler's  "priority"  for  30 
cows  and  2  horses.  In  fact,  there  is  some  indication  in  the  record 
that  his  actual  maximum  prior  use  was  by  nearly  40  cows.  This 
priority  was  established  on  waters  that  are  also  full-time  within  the 
meaning  of  section  2(k)  of  the  Federal  Range  Code.  The  waters 
are  therefore  in  Class  1.  There  is  nothing  in  the  record  to  show  the 
priorities  of  the  waters  of  the  intervener  and  other  adjoining  licen- 
sees, so  the  extent  to  which  Hackler's  license  was  limited  by  the 
competition  of  other  Class  1  waters  cannot  be  determined. 

However,  it  is  readily  apparent  that  there  is  still  a  discrepancy 
in  the  license  which  has  been  issued  to  Hackler.  The  examiner 
found,  on  the  basis  of  competent  and  undisputed  testimony  by  the 
parties  to  the  case  and  certain  representatives  of  the  Grazing  Serv- 
ice, that  the  lands  in  Hackler's  allotment  have  a  carrying  capacity 
of  not  more  than  three  cows  per  section.  His  allotment  embraces 
not  more  than  seven  sections,  which  thus  has  a  total  carrying  capac- 
ity of  not  over  21  cows.  Yet  his  license  calls  for  the  grazing  of  30 
cows  and  2  horses,  an  excess  of  11  animals  over  that  for  which  forage 
is  available.  The  examiner  noted  this  discrepancy  and  attempted 
to  adjust  the  matter  by  adding  li/o  sections  to  the  allotment.  This 
would  increase  the  carrying  capacity  to  not  over  251/2  cows,  which 
is  still  short  of  the  amount  necessary  for  the  number  of  livestock 
enumerated  in  the  license. 

Unless,  therefore,  there  has  been  a  subsequent  adjustment  of  Hack- 
ler's license,  there  still  exists  a  condition  whereby  he  is  authorized 
to  graze  30  cows  and  2  horses  on  land  which  will  not  provide  feed 
for  that  number.  In  other  words,  the  license  purports  to  give  official 
sanction  to  the  overgrazing  of  the  allotted  range. 

The  proper  solution  for  this  discrepancy  is  not  apparent  from  the 
record.  Either  there  has  been  a  miscalculation  of  Hackler's  priority, 
a  failure  to  determine  the  proper  reduction  of  his  qualified  demand 
for  grazing  privileges  because  of  competition  with  other  Class  1 
waters,  or  a  miscalculation  of  the  range  necessary  to  care  for  the 
licensed  livestock.  It  is  apparent  that  if  Hackler's  priority  entitles 
him  to  graze  30  cows  and  2  horses  after  compensation  has  been  made 
for  reductions  necessary  because  of  competition  with  other  Class  1 
waters,  then  he  is  entitled  to  more  range.  On  the  other  hand,  if  his 
allotment  has  been  properly  delineated  after  consideration  of  the 
factors  of  priority  and  competing  waters,  then  his  license  must  be 
limited  to  the  number  of  livestock  that  can  be  grazed  on  his  allot- 
ment. 

As  has  been  stated  above,  the  record  is  inadequate  to  afford  a 
sufficient  basis  for  a  complete  adjudication  of  the  matter  by  the 
Department.  However,  the  matter  should  be  fully  reconsidered  by 
the  regional  grazier  and  Hackler's  license,  as  well  as  the  licenses  of 
the  adjoining  allottees  if  necessary,  should  be  amended  so  that  the 
grazing  privileges  of  the  parties  shall  be  properly  adjudicated  and 
the  numbers  of  livestock  to  be  grazed  shall  not  exceed  the  carrying 
capacity  of  the  allotted  range. 

Oscar  L.  Chapman, 

Assistant  Secretary. 
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CLYDE  SMITH,  Appellant 
A-21681  Decided  January  ^^,  19kl 

4.1  Apportionment  of  the  Federal  Eange^ — Area  of  Use 

An  applicant  will  not  be  awarded  an  area  of  the  Federal  range  so  located 
that  its  use  will  necessitate  a  crossing  trespass  of  privately  owned  land. 

7.1  Base  Property  (Water) — Priority 

A  well  located  on  a  stock  driveway  which  was  included  in  a  grazing  district 
after  the  priority  period,  should  receive  no  consideration  as  base  property. 

DECISION 

Clyde  Smith  has  appealed  from  a  decision  dated  April  28,  1938, 
by  an  examiner  of  the  Grazing  Service  which  modified  the  decision 
of  the  regional  grazier  on  Smith's  application  for  a  1938  grazing 
license  in  New  Mexico  Grazing  District  No.  6. 

Subsequently  to  the  filing  of  Smith's  appeal  the  case  was  returned 
to  the  Grazing  Service  in  order  that  an  eifort  might  be  made  to 
compromise  the  issues  and  effect  an  amicable  settlement  of  the  con- 
troversy. This  effort  was  unsuccessful,  and  the  case  has  been  re- 
turned to  the  Department. 

After  consideration  of  Smith's  application  by  the  Advisory  Board 
and  the  regional  grazier,  Smith  was  notified  on  Februaiy  28,  1938, 
that  he  would  be  granted  a  license  for  four  cows  to  be  grazed  from 
May  1,  1938,  to  April  30,  1939,  on  the  Federal  range  embraced  in 
the  NEi^  Sec.  35,  T.  14  S.,  E.  24  E.,  N.M.P.M.  Apparently  he 
protested,  for  on  March  16,  1938  he  was  advised  that  the  prior 
recommendation  was  sustained.  He  thereupon  appealed  and  the 
case  was  set  dow^n  for  hearing  at  Roswell,  New  Mexico,  on  April  20, 
1938.  At  the  hearing  B.  C.  Mossman,  representing  the  Bloom  Land 
and  Cattle  Company  which  holds  an  allotment  in  the  area,  was 
permitted  to  intervene. 

At  the  hearing  the  sole  issue  was  whether  or  not  Smith  was  en- 
titled to  a  greater  license  and  an  increase  in  the  size  of  his  allot- 
ment. 

The  record  shows  that  the  case  involves  the  determination  of  the 
grazing  privileges  to  which  Smith  is  entitled  on  the  basis  of  his  well 
located  near  the  center  of  Sec.  26,  T.  14  S.,  R.  24  E.  This  well 
competes  with  a  well  controlled  by  the  intervener  and  located  near 
the  northwest  corner  of  Sec.  35,  and  possibly  with  the  Brady  well, 
also  controlled  by  the  intervener  and  located  in  the  SE14SW14  S^^. 
15,  T.  14  S.,  R.  24  E.  The  appellant  has  offered  as  base  property  a 
second  well  located  in  the  NWI/4NE14  Sec.  29,  same  township  and 
range,  but  the  Department  concurs  in  the  ruling  of  the  examiner 
that  this  well  should  receive  no  consideration  as  base  property  for 
the  reason  that  it  was  drilled  on  land  which,  at  the  time  of  drilling, 
was  included  in  a  stock  drivewaj^  created  under  the  provisions  of 
section  10  of  the  Stock-raising  Homestead  Act,  and  which  remained 
so  until  after  the  land  was  included  in  a  grazing  district. 

In  his  decision  the  examiner  found  that  upon  adjudication  of  the 
grazing  privileges  to  which  the  parties  are  entitled  on  the  basis  of 
an  assumption  that  the  service  areas  of  the  waters  are  limited  by  a 
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2-mile  radius,  the  appellant  was  entitled  to  a  license  for  71/2  cows 
year-long,  an  increase  of  3V2  cows  over  the  license  he  had  received 
from  the  regional  grazier. 

At  the  hearing  the  appellant  testified  that  in  June  193-1,  the  ter- 
mination of  the  priority  period,  he  had  only  about  10  or  20  sheep 
and  a  few  milk  cows.  He  also  testified  that  in  the  fall  of  1934  he 
purchased  150  sheep  and  that  since  that  time  he  had  run  on  an 
average  from  75  to  100  sheep.  However,  this  latter  operation  would 
have  no  bearing  on  the  extent  of  his  license,  for  it  occurred  subse- 
quent to  the  close  of  the  priority  period.  In  the  absence  of  any  tes- 
timony to  the  contrary,  and  in  Adew  of  the  ruling  of  the  regional 
grazier  on  the  appellant's  application,  it  may  be  assumed  that 
Smith's  greatest  use  of  the  range  during  the  priority  period  was 
by  the  10  or  20  head  of  sheep  and  the  few  head  of  milk  cows  in 
1933.  Inasmuch  as  the  grazing  privileges  for  milk  cows  would  be 
afforded  by  the  free-use  provisions  of  section  5  of  the  Taylor  Graz- 
ing Act  and  section  G  (a)  of  the  Federal  Range  Code,  the  grazing 
of  such  livestock  would  not  entei-  into  a  determination  of  Smith's 
priority.  Accordingly,  the  priority  of  use  by  which  his  license 
would  be  limited  consisted  of  the  grazing  of  approximately  18  sheep. 
(Transcript,  p.  9.)  Calculated  on  a  basis  of  five  sheep  to  one  cow, 
this  is  equivalent  of  not  more  than  four  cows,  exactly  what  wa& 
allowed  by  the  regional  grazier. 

The  record  shows  that  Smith  owns  or  controls  all  of  Sec.  26,  T. 
14  S.,  R.  24  E.,  which  is  range-type  land,  and  that  he  has  been 
allotted  the  use  of  the  Federal  range  in  the  NEi/4  Sec.  35.  The 
record  indicates  that  the  carrying  capacity  of  the  range  in  this  area 
is  15  cows  year-long  per  section,  and  accordingly  the  total  area  of 
range  which  he  is  entitled  to  use  will  carry  approximately  19  cows 
year-long.  As  Smith's  priority  is  only  four  cows  and  he  was  li- 
censed for  this  number,  the  Class  1  demand  created  by  the  prior 
use  of  his  water  was  thereby  satisfied.  Also,  it  is  apparent  that  he 
was  granted  adequate  range  to  support  this  number. 

The  extent  of  Smith's  Class  2  demand  cannot  be  determined  from 
the  record,  but  this  is  immaterial,  for  the  evidence  shows  that  it 
would  be  impossible  to  augment  his  allotment  because  of  the  fact 
that  he  is  cut  off  from  other  Federal  range  by  intervenient  privately 
owned  and  controlled  lands. 

The  allotment  of  the  NEI/4  Sec.  35  to  Smith  has  not  been  con- 
tested by  any  other  licensee,  and  according^  it  may  be  assumed  that 
there  is  no  objection  to  his  use  of  this  parcel  of  range.  The  sub- 
division adjoins  his  privately  owned  land,  and  while  it  appears  that 
the  total  carrying  capacity  of  this  subdivision  and  the  land  which 
he  owns  probably  exceeds  that  required  for  his  licensed  livestock,  it 
seems  reasonable  in  the  interest  of  proper  range  management  that 
the  allotment  should  remain  as  adjudicated  by  the  regional  grazier. 

The  examiner  ruled  in  his  decision  that  the  appellant's  license 
should  be  increased  to  71/2  cows  or  their  equivalent  in  sheep,  to  be 
grazed  on  the  NEi/4  Sec  35  and  "on  vacant  public  land  in  the  ^"1/2 
Sec.  23."  However,  it  is  apparent  from  the  above  that  Smith's 
Class  1  demand  is  more  than  satisfied  by  a  license  for  71/2  cows  or 
their  equivalent  and  that  that  luunber  of  livestock  can  be  grazed 
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on  the  allotment  as  granted  by  the  regional  grazier.  Furthermore, 
Smith  could  not  use  the  land  in  Sec.  23  without  trespassing  on  pri- 
vately owned  land. 

Accordingly,  the  decision  of  the  examiner  is  modified  by  denying 
to  Smith  any  use  of  the  lands  in  the  Ny2  Sec.  23  but  allowing  his 
license  to  stand  at  7i/^  cows  for  which  there  are  apparently  ade- 
quate grazing  facilities  on  his  privately  owned  lands  and  the  NE14 
Sec.  35.       ^  ^ 

This  ruling  is  subject  to  one  qualification.  The  evidence  is  by 
no  means  conclusive  as  to  the  carrying  capacity  of  the  range  in 
this  area.  The  only  testimony  in  this  regard  is  the  appellant's  own 
statement  that  the  "Taylor  Grazing  Board"  estimated  the  carrying 
capacity  of  his  privately  owned  land  at  15  cows  year-long.  If  this 
estimate  is  correct,  then  the  above  ruling  will  stand.  If  the  esti- 
mate is  too  high,  the  license  should  be  reduced  to  whatever  extent 
necessary  in  order  that  Smith  shall  not  be  licensed  to  graze  more 
livestock  than  can  properly  be  supported  on  his  privately  owned 
lands  and  the  NE14  Sec.  35. 

Oscar  L.  Chapman, 

Assistant  Secretary. 


M.  S.  MAKPvIOTT,  Appellant 
A-21673  Decided  February  10^  19U 

3.1  Appeal  Procedure — Right  of  Appeal 

An  appeal  cannot  be  filed  against  the  issuance  of  a  license  of  another  when 
there  has  been  no  showing  or  allegation  that  such  license  in  any  way 
limited  or  abridged  the  license  issued  to  the  appellant. 

DECISION 

M.  S.  Marriott  has  appealed  from  a  decision  of  an  examiner  of 
the  Grazing  Service  which  held  for  rejection  his  protest  against  the 
action  of  the  regional  grazier  in  licensing  Dell  H.  Adams  to  graze 
certain  sheep  in  certain  units  of  Utah  Grazing  District  No.  1. 

Pursuant  to  the  filing  of  the  protest  by  Marriott,  a  hearing  was 
had  whereat  testimony  was  given  regarding  prior  operations  of  the 
appellant  and  Adams  and  subsequently  the  examiner  rendered  a 
decision  wherein,  after  setting  out  in  detail  the  facts  applicable  to 
the  operations  of  the  parties,  he  held  that  the  licenses  issued  to  the 
parties  were  proper  and  that  the  protest  should  be  dismissed. 

Not  only  was  the  protest  properly  held  for  dismissal,  but  it  should 
also  be  noted  that  it  never  should  have  been  considered  as  ground 
for  a  hearing. 

A  protest  against  the  issuance  of  a  license  to  another  or  relative 
to  the  extent  of  such  a  license  can  properly  be  filed  only  when  the 
adjudication  of  an  application  has  been  the  subject  of  a  recom- 
mendation by  the  advisory  board  and  prior  to  the  time  of  the  action 
of  the  regional  grazier  on  the  application.  After  the  regional 
grazier  has  taken  action  looking  to  the  granting  of  a  license  to  an 
applicant,  the  propriety  thereof  can  only  be  questioned  by  way  of 
an  appeal  based  upon  a  claim  of  impropriety  in  the  action  taken 
on  the  ap'pellant'^s  application. 
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Essentially  the  same  question  was  considered  in  the  case  of  Joseph 
F.  Livingston  and  Glade  Cook^  wherein  it  was  held,  in  an  examin- 
er's decision,  approved  by  the  Department  on  March  9,  1939,  as 
follows : 

Upon  reconsideration  by  the  examiner  it  appears  that  the  interveners'  motions 
to  dismiss  the  15  appeals  should  have  been  granted,  since  the  procedure  out- 
lined in  the  Federal  Range  Code  contains  no  provision  for  an  appeal  by  one 
from  the  regional  grazier's  action  on  another's  application.  Sec.  9,  Par.  &  does 
provide  for  a  protest  by  anyone  against  any  recommendation  by  a  district 
advisory  board  on  an  application,  but  following  the  action  of  the  regional 
grazier  on  that  application,  which  is  the  first  administrative  action,  no  other 
person  can  pursue  the  matter  of  that  particular  application  further  except  by 
way  of  formal  intervention  in  an  appeal  by  the  applicant  himself.  Any  appli- 
cant, of  course,  may  appeal  from  the  action  taken  on  his  own  application  and 
may  cite  allegedly  improper  action  taken  on  the  applications  of  others  for  the 
purpose  of  showing  wherein  his  own  application  has  been  prejudiced,  but  the 
other  applicants  may  become  parties  to  such  a  proceeding  only  through  their 
own  intervention.  That  is  to  say,  the  Federal  Range  Code  provides  for  an 
appeal  by  Livingston  and  Cook  to  the  examiner  from  the  action  taken  by  the 
regional  grazier  on  their  own  application,  and  for  an  appeal  by  any  other 
person  from  the  action  taken  on  his  own  application,  and  for  intervention  by 
either  in  the  other's  appeal  upon  a  showing  of  direct  interest,  but  it  does  not 
provide  for  a  direct  appeal  by  one  from  the  action  taken  on  the  other's  appli- 
cation. The  foregoing  comments  are  confined,  of  course,  to  appeals  from  the 
regional  grazier  to  the  examiner.  Appeals  from  the  examiner  to  the  Secretary 
of  the  Interior  are  governed  by  Sec.  9,  Par.  i. 

While  the  quoted  material  deals  primarily  with  the  question  of 
whether  an  apfeal  may  be  filed  in  connection  with  a  decision  on  the 
application  of  another,  it  is  of  equal  force  in  the  present  case,  for 
the  so-called  protest  is  in  effect  an  appeal  concerning  the  adjudica- 
tion of  Adams'  application. 

It  is  not  to  be  understood  that  this  ruling  hinges  on  the  ques- 
tion of  whether  or  not  Marriott's  objection  was  styled  a  "protest" 
or  an  "appeal."  If  in  fact  the  protest  had  actually  raised  a  ques- 
tion as  to  the  propriety  of  the  action  taken  on  the  protestant's  ap- 
plication, or  had  in  some  manner  complained  of  the  license  that 
had  issued  to  him,  it  would  have  been  proper  to  consider  it,  ir- 
respective of  the  manner  in  which  it  was  styled.  However,  the 
protest  strictly  confined  itself  to  a  complaint  against  the  terms  of 
the  license  issued  to  Adams,  without  any  showing  or  allegation  to 
the  effect  that  such  license  in  any  way  limited  or  abridged  the 
license  which  actually  issued  to  Marriott  or  to  which  he  might 
otherwise  have  been  entitled.  It  may  also  be  stated  that  the  protest, 
even  if  otherwise  allowable,  failed  to  contain  any  allegation  which 
would  indicate  definitely  that  the  action  taken  on  Adams'  applica- 
tion was  improper. 

If  Marriott  feels  that  he  has  failed  to  receive  a  license  deter- 
mined in  accordance  with  the  provisions  of  the  Federal  Range  Code, 
he  is  at  liberty  to  appeal  from  any  outstanding  decision  on  that 
ground  and,  in  the  event  that  an  improper  adjudication  of  Adams' 
application  has  been  one  of  the  causative  factors  of  such  failure, 
he  can  submit  evidence  in  that  connection.  However,  he  has  so  far 
m.ade  no  direct  allegation  that  his  license  is  less  than  it  should  be 
or  that  he  is  entitled  to  graze  in  a  different  area  or  areas  from  that 
provided  in  the  license. 
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Accordingly,  the  decision  of  the  examiner  is  sustained  and  the 
protest  is  dismissed,  without  prejudice,  however,  to  the  right  of 
Marriott  to  appeal  in  the  manner  and  under  the  circumstances  set 
out  above. 

A.   J.  WiRTZ, 

Under  Secretary. 


MARY  AND  WAYNE  WHITEHILL,  J.  SHELDON  DOWNEY,  Appellants 
A-21676  Decided  February  10,  191^1 

3.5  Appeal  Procedure — Change  in  Regulations 

Where  applications  were  adjudicated  under  regulations  that  have  been  super- 
seded and  the  record  fails  to  disclose  the  facts  necessary  to  proper  adjudica- 
tions under  the  new  regulations,  the  case  will  be  dismissed  as  moot. 

DECISION 

Mary  and  Wayne  Whitehill  and  J.  Sheldon  Downey,  joint  live- 
stock operators,  and  Mrs.  Adam  Wilson  and  Son,  interveners  at  the 
hearing  of  this  case  before  an  examiner  of  the  Grazing  Service,  have 
appealed  from  the  examiner's  decision  which  modified  the  decisions 
of  the  regional  grazier  on  the  applications  of  these  parties  for  19.38 
grazing  licenses  in  New  Mexico  Grazing  District  No.  3. 

Subsequent  to  the  filing  of  the  appeals  the  case  was  returned  to 
the  Grazing  Service  in  order  that  an  effort  might  be  made  to  reach 
a  settlement  of  the  controversy.  Such  effort  was  unsuccessful  and 
the  case  has  been  returned  to  the  Department. 

The  hearing  before  the  examiner,  and  the  pronmlgation  of  his 
decision  occurred  in  June  1938.  The  decisions  of  the  regional  grazier 
which  were  appealed  to  tlie  examiner  were  rendered  in  April  and 
May  1938.  On  March  16,  June  22  and  August  19,  1938,  the  former 
Rules  for  the  Administration  of  Grazing  Districts  were  superseded 
by  new  rules  and  regulations  which,  in  their  compiled  form,  are 
known  as  the  Federal  Range  Code. 

Without  entering  into  a  detailed  discussion  of  the  testimony  and 
the  decisions  rendered  by  the  regional  grazier  and  the  examiner 
during  this  transition  period,  it  may  be  stated  that  the  case  clearly 
shows  that,  at  least  up  to  the  time  when  the  present  appeals  were 
taken,  the  applications  of  the  parties  to  the  case  had  never  been 
adjudicated  under  the  Federal  Range  Code  but  had  been  considered 
only  in  the  light  of  the  former  rules.  It  is  also  apparent  that  the 
case  is  moot  and,  while  tlie  Department  would  hesitate  to  dismiss 
the  appeal  on  this  ground  if  tlie  record  were  sufficient  to  provide  a 
basis  for  a  decision  under  the  Code,  the  fact  that  the  adjudications 
were  based  on  the  former  rules  and  that  the  record  fails  to  disclose 
the  facts  necessary  to  proper  adjudications  under  the  Code  makes  it 
inadvisable  for  the  Department  to  undertake  to  decide  the  issues 
at  this  time. 

If  the  parties  to  the  case  still  feel,  after  the  adjudications  that 
have  been  made  pursuant  to  applications  thej^  have  filed  subsequent 
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to  the  appeals  under  discussion,  that  they  still  have  not  received 
the  grazing  privileges  to  which  they  are  entitled  under  the  provi- 
sions of  the  Code,  they  may  again  seek  a  hearing  and  present  such 
testimony  and  evidence  as  they  feel  is  germane  to  a  present  adjudi- 
cation of  their  applications.  At  the  present  time,  however,  the 
Department  must  decline  to  attempt  to  render  a  final  decision  on 
the  basis  of  the  inadequate  record.  Furthermore,  the  fact  that  the 
case  is  moot  makes  it  inadvisable  to  remand  the  matter  for  further 
hearing. 

The  appeals  are  accordingly  dismissed. 

A.  J.  WlRTZ, 

Under  Secretary. 


BENT  H.  BEYAN,  Appellant 
A-21713  Decided  February  10,  191^1 

WITHDRAWAL  OP  APPEAL 

Bent  R.  Bryan  appealed  from  a  decision  dated  August  1,  1938,  by 
an  examiner  of  the  Grazing  Service  which  modified  a  decision  of 
the  regional  grazier  on  his  application  for  a  1938  grazing  license  in 
Utah  Grazing  District  No.  2. 

By  letter  of  January  8,  1941,  Bryan  notified  the  regional  grazier 
that  he  withdrew  his  appeal. 

Accordingly,  the  case  is  closed. 

A.  J.  WiRTZ, 

Under  Secretary, 


C.  C.  SYKES,  Appellant 
A-21734  Decided  Felruary  18,  19U 

4,3  Apportionment  of  the  Federal  Range — Individual  Allotments 

Any  license  or  permit  should  be  limited  to  the  number  of  livestock  for  which 
the  base  property  is  qualified  and  the  allotment  restricted  to  so  much 
lands  as  are  reasonably  necessary  to  provide  feed  for  such  livestock. 

7.2  Base  Property  (Water) — Availability 

A  well  which  has  no  equipment  for  the  production  or  storage  of  water  can- 
not be  considered  as  qualified  base  property. 

14.1  Licenses  and  Permits — Conditions  and  Limitations 

Any  license  or  permit  should  be  limited  to  the  number  of  livestock  for  which 
the  base  property  is  qualified  and  the  allotment  restricted  to  so  much 
lands  as  are  reasonably  necessary  to  provide  feed  for  such  livestock. 

DECISION 

C.  C.  Sykes  has  appealed  from  a  decision  of  an  examiner  of  the 
Grazing  Service  which  affirmed  the  decision  of  the  regional  grazier 
on  Sykes'  application  for  a  1938-1939  grazing  license  in  New  Mex- 
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ico  Grazing  District  No.  6.  At  the  hearing  before  the  examiner 
Douthitt  Brothers,  E.  E.  James,  and  B.  V.  Gulp,  licensees  holding 
allotments  adjoining  that  of  Mr.  Sykes,  were  permitted  to  intervene 
and  the  attorney  for  these  interveners  has  submitted  a  brief  in  op- 
position to  Sykes'  appeal. 

In  his  application  dated  January  10,  1938,  Sykes  asked  that  he 
be  licensed  to  graze  250  cows  from  May  1,  1938,  to  April  1,  1939, 
and  30  horses  from  February  1,  1938,  to  November  1,  1938.  The 
regional  grazier  advised  Sykes  that  he  would  be  granted  a  license 
for  113  cows  to  be  grazed  from  May  1,  1938,  to  March  31,  1939,  and 
30  horses  to  be  grazed  from  May  1,  1938,  to  October  31,  1938.  Sykes 
appealed  to  the  examiner  and  a  hearing  was  held,  subsequent  to 
which  the  examiner  rendered  a  decision,  dated  July  18,  1938,  wherein 
he  affirmed  the  decision  of  the  regional  grazier.  Sykes  then  ap- 
pealed to  the  Department. 

Subsequent  to  the  filing  of  the  appeal,  the  case  was  returned  to 
the  Grazing  Service  in  order  that  an  effort  might  be  made  to  reach 
a  settlement  of  the  controversy.  Such  effort  was  unsuccessful  and 
the  case  has  been  returned  to  the  Department. 

This  case  involves  the  use  of  Federal  range  in  New  Mexico  where 
such  use  is  entirely  dependent  on  the  control  of  water  and  where, 
therefore,  only  waters  are  considered  as  base  property. 

The  record  shows  that  Sykes  controls  nine  watering  facilities, 
consisting  of  three  wells,  one  of  which  adjoins  a  dirt  tank,  three 
natural  water  holes,  and  three  dirt  tanks.  Prior  to  the  hearing, 
these  waters  were  examined  by  a  range  examiner,  and  his  testimony 
shows  that  all  of  these  various  watering  facilities  were  dry  at  the 
time  of  his  investigation  except  the  three  wells  and  the  Home  Camp 
tank  in  the  NE^SWi^  Sec.  20,  T.  11  S.,  E.  31  E.,  N.M.P.M.  Of 
the  three  wells  one,  the  York  Well,  was  developed  after  the  termi- 
nation of  the  priority  period  on  June  28,  1934,  and  contains  little 
water.  The  Mescalero  Well  was  also  developed  after  June  28,  1934, 
and  was  not  equipped  for  the  production  or  storage  of  water  at  the 
time  of  the  range  examiner's  examination  shortly  before  the  hear- 
ing. The  third  well,  located  near  the  "Landis  Tank,"  had  no  equip- 
ment for  producing  water. 

The  tanks,  with  the  possible  exception  of  the  Home  Tank,  are 
part-time  waters  and  not  subject  to  use  at  different  times  of  the 
year  so  as  to  constitute  a  full-time  water,  as  provided  in  section 
2(k)  of  the  Federal  Range  Code. 

Accordingly,  the  only  waters  which  Sykes  controls,  and  which 
are  full-time  waters,  are  the  three  wells  and  the  Home  Camp  tank. 

In  order  that  a  water  may  be  in  class  1,  as  defined  in  section  4, 
paragraph  a,  of  the  Federal  Range  Code,  it  must  be  prior  and  full- 
time.  Prior  waters  are  those  which  were  used  to  service  certain 
range  for  a  given  number  of  livestock  during  the  5 -year  period  im- 
mediately preceding  June  28,  1934.  The  York  and  Mescalero  wells 
were  developed  after  that  date  and  hence  cannot  be  considered  as 
prior  waters.  The  third  well  had  no  equipment  for  the  production 
or  storage  of  water  and  hence  the  water  could  not  be  considered  as 
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full-time,  for  it  was  not  "available,  accessible,  and  adequate  for  a 
given  number  of  livestock,"  as  provided  in  section  2(k)  of  the  Code, 
supra. 

The  only  water  that  can  be  considered  as  full-time  and  prior  is 
the  Home  Camp  tank,  and  it  may  be  stated  that  the  testimony  is 
by  no  means  conclusive  as  to  the  full-time  character  of  this  water. 
Assuming  that  it  is,  however,  and  that  it  has  priority,  it  is  a  class  1 
water,  but  it  is  in  competition  with  other  class  1  waters  controlled 
hy  the  interveners  and  hence  under  section  4,  paragraph  a,  of  the 
Code  it  cannot  be  rated  for  its  full  service  value. 

The  examiner  found  that  the  appellant's  full-time  water  could  be 
rated  for  not  more  than  60  cattle  year  long  and  this  finding  is  not 
traversed  in  the  appeal.  Furthermore,  the  iinding  is  well  supported 
by  the  evidence. 

While  it  is  not  competent  evidence  in  this  case,  it  may  be  stated 
that  an  examination  of  the  base  properties  of  the  parties  to  this 
case  was  made  by  a  range  examiner  during  the  latter  part  of  the 
summer  of  1939,  and  that  examination  showed  that  in  no  event 
would  the  waters  of  the  appellant  be  adequate  for  more  than  60 
cows  on  a  year-long  basis. 

The  record  shows  that,  irrespective  of  the  fact  that  the  appel- 
lant's waters  are  adequate  for  only  60  cows,  he  has  been  granted  a 
license  for  113  cows  and  30  horses  and  an  allotment  of  sufficient 
carrying  capacity  to  provide  grazing  facilities  for  approximately 
135  cows  or  horses.  This  is  more  than  double  the  amount  for  which 
he  is  qualified.  It  is  true  that  the  appellant  contends  that  during 
the  priority  period  he  grazed  as  many  as  400  cows,  but  necessarily 
these  cows  must  have  used  either  part-time  water  or  the  waters  of 
others,  and  his  qualified  demand  is  nowise  enhanced  by  such  prior 
operations. 

The  size  of  the  appellant's  allotment  and  the  extent  of  his  license 
are  manifestly  greater  than  that  to  which  he  is  entitled.  While 
there  has  been  no  objection  raised  on  this  ground  by  the  surrounding 
licensees  and  the  allotment  could  probably  be  allowed  to  stand  with- 
out fear  of  future  objection  by  these  parties,  it  should  be  noted  that 
they  or  their  possible  successors  in  interest  are  not  prevented  from 
raising  such  objection  in  the  future.  It  would  seem  that  the  purpose 
announced  by  the  Taylor  Grazing  Act  of  stabilizing  the  livestock 
industry  can  best  be  served  by  the  making  of  final  determinations 
of  the  extent  of  the  grazing  privileges  to  which  the  various  livestock 
operators  are  entitled.  Accordingly,  any  license  or  permit  to  be 
issued  to  Sykes  should  be  limited  to  the  number  of  livestock  for 
which  he  is  qualified,  and  his  allotment  should  be  restricted  to  such 
lands  as  are  reasonably  necessary  to  provide  feed  for  such  livestock. 

The  appellant  clearly  has  no  grounds  for  complaint  as  to  the 
license  and  allotment  that  have  been  granted  to  him  and  accordingly 
his  appeal  is  dismissed. 

A.  J.  WiRTZ, 

Under  Secretary. 
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JOHN  T.  MUIE,  AppeUant 
A-21816  Decided  February  18,  191^1 

7.4  Base  Property  (Water) — Service  Area 

An  applicant's  class  1  demand  is  restricted  to  the  carrying  capacity  of  that 
part  of  the  service  area  of  his  well  which  was  used  during  the  priority 
period. 

DECISION 

John  T.  Muir  has  appealed  from  a  decision  dated  September  17, 
1938,  by  an  examiner  of  the  Grazing  Service,  which  affirmed  the 
decision  of  the  regional  grazier  on  Muir's  application  for  a  1938- 
1939  grazing  license  in  Nevr  Mexico  Grazing  District  No.  3.  At  the 
hearing  before  the  examiner  Kelly  Phillips,  a  grazing  licensee  hold- 
ing an  allotment  adjoining  that  of  Muir,  v^as  permitted  to  intervene. 

Subsequent  to  the  filing  of  the  appeal  the  case  was  returned  to 
the  Grazing  Service  in  order  that  an  effort  might  be  made  to  settle 
the  controversy.  Such  effort  was  unsuccessful  and  the  case  has  been 
returned  to  the  Department, 

The  sole  issue  in  the  case  involves  the  extent  of  the  grazing  priv- 
ileges to  which  the  parties  are  entitled  by  virtue  of  their  ownership 
of  certain  watering  facilities. 

The  record  shows  that  Muir  owns  a  well  located  on  Sec.  27,  T.  24 
S.,  R.  16  W.,  N.M.P.M.,  and  that  Phillips  owns  a  well  located  on 
Sec.  6,  T.  25  S.,  R.  16  W.  Both  wells  are  full-time  waters  and  both 
were  used  during  the  priority  period  to  service  certain  range  which 
is  now  Federal  range.  Prior  to  the  construction,  in  1932,  of  a  fence 
along  the  north  boundary  of  Sees.  3,  4,  5,  and  6,  T.  25  S.,  R.  16  W., 
Muir's  well  serviced  all  lands  within  its  service  area  as  limited  by  a 
4-mile  radius  from  the  well.  Sometime  prior  to  1934,  the  interven- 
er's well  was  completed,  and  since  that  time  it  has  serviced  certain 
lands  within  its  4-mile  radius.  Whereas,  it  appears  that  all  of  the 
available  range  within  the  service  area  of  the  Muir  well  was,  at 
least  during  part  of  the  priority  period,  actually  used  by  livestock 
watering  at  the  Muir  well,  and  that  such  livestock  represented  the 
maximum  carrying  capacity  of  such  service  area,  the  same  is  not 
true  of  the  Phillips  well.  During  the  part  of  the  priority  period 
during  which  the  Phillips  well  was  used  to  service  the  surrounding 
range,  all  of  the  service  area  was  not  available  to  livestock  grazing 
from  the  well  for  a  part  of  such  area  was  shut  off  by  the  above- 
mentioned  fence. 

As  both  wells  are  full-time  waters,  as  defined  by  section  2(k)  of 
the  Federal  Range  Code,  and  are  prior  waters,  as  defined  by  section 
2(1)  of  the  Code,  they  are,  to  the  extent  of  such  priority,  class  1 
waters.  The  class  1  demand  of  the  waters  would  be  proportional 
to  their  prior  use,  and  the  grazing  privileges  to  be  granted  on  the 
basis  of  such  waters  would  likewise  be  in  such  proportion. 

Muir's  class  1  demand  would  be  limited  by  the  carrying  capacity 
of  the  range  within  the  service  area  of  his  well,  whereas,  Phillips' 
class  1  demand  would  be  restricted  to  the  carrying  capacity  of  that 
part  of  the  service  area  of  his  well  south  of  the  above-mentioned 
fence.     Actuallj'-,  the  applicable  provisions  of  the  Federal  Range 
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Code  would  indicate  that  Muir  is  possibly  entitled  to  a  slightly- 
greater  allotment  on  the  basis  of  such  demand.  However,  the  in- 
crease would  be  very  small  and,  in  view  of  the  fact  that  any  increase 
would  necessitate  an  expensive  change  in  fence  lines,  and,  further, 
in  view  of  the  fact  that  the  complex  land  pattern  makes  it  impos- 
sible to  determine  with  absolute  accuracy  the  proper  extent  of  the 
allotments  of  the  parties,  it  is  the  conclusion  of  the  Department  that 
the  allotments  represent  a  fair  and  responsible  distribution  of  the 
range  and  that  they  should  remain  unchanged. 

Accordingly,  the  decision  of  the  examiner  is  affirmed   and  the 


appeal  is  dismissed. 


A.  J.  WiRTZ, 

Under  Secretary. 


K.  0.  AND  G.  C.  DINWIDDIE,  Appellants 
A-21893  Decided  Fehruary  W,  IHl 

7.4  Base  Property  (Water) — Service  Area 

Lands  lying  outside  the  service  area  of  an  applicant's  waters,  even  though 
not  serviced  by  other  waters,  may  properly  be  excluded  from  his  allotment. 

DECISION 

Earl  Goedeke,  an  intervener  at  a  hearing  before  an  examiner  of 
the  Grazing  Service  on  an  appeal  taken  by  R.  O.  and  G.  C.  Din- 
widdie  from  a  decision  of  the  regional  grazier  on  their  application 
for  a  1938-1939  grazing  license  in  New  Mexico  Grazing  District 
No.  6,  has  appealed  from  the  examiner's  decision  which  modified 
the  regional  grazier's  decision  by  eliminating  from  Goedeke's  allot- 
ment certain  lands  which  the  examiner  found  were  not  within  the 
service  area  of  Goedeke's  waters. 

Subsequent  to  the  filing  of  the  appeal  the  case  was  returned  to 
the  Grazing  Servipe  in  order  that  an  effort  might  be  made  to  settle 
the  case.  Such  effort  was  unsuccessful  and  the  case  has  been  re- 
turned to  the  Department. 

This  case  arises  as  a  result  of  a  controversy  between  Goedeke 
and  the  Dinwiddies  as  to  the  use  of  certain  range  in  their  allotments. 
Upon  consideration  of  the  Dinwiddies'  application  for  a  1938-1939 
license,  the  regional  grazier  advised  them  that  certain  range  known 
as  the  "East  Range"  would  no  longer  be  included  in  their  allotment. 
That  range  was  then  included  in  Goedeke's  allotment.  The  Din- 
widdies appealed  and  a  hearing  was  held  subsequent  to  which  the 
examiner  rendered  the  above-mentioned  decision  wherein  he  ruled 
that  the  regional  grazier's  decisions  would  stand,  so  far  as  they 
established  the  common  boundary  between  the  allotments  of  the 
parties,  but  also  ruled  that  certain  lands  in  Goedeke's  allotment 
should  be  excluded  therefrom  for  the  reason  that  they  were  not 
within  the  service  area  of  any  of  Goedeke's  waters.  Upon  notice 
of  this  ruling,  Goedeke  appealed  to  the  Department. 

Upon  further  consideration  of  the  matter,  it  appears  that  the 
examiner's  decision  was  proper  and  should  be  affirmed. 
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So  far  as  the  boundary  between  the  allotments  of  the  parties  is 
concerned,  the  record  indicates  that  it  could  not  be  established 
otherwise  than  as  determined  by  the  regional  grazier  and  the  ex- 
aminer. Goedeke  owns  or  controls  certain  patented  lands  along  the 
west  boundary  of  his  allotment  that  serve  to  prevent  the  eastward 
movement  of  the  Dinwiddle  livestock  any  farther  than  the  present 
allotment  boundary.  Efforts  of  the  Dinwiddies  to  obtain  a  right  to 
cross  with  their  livestock  certain  lands  belonging  to  others  so  as  to 
reach  the  lands  now  allotted  to  Goedeke  have  failed.  The  Grazing 
Service  cannot  insist  that  Goedeke  permit  the  Dinwiddies  to  cross 
his  privately  owned  lands  and  therefore  even  were  it  to  be  deter- 
mined that  the  class  1  rating  of  the  Dinwiddle's  waters  would  en- 
title them  to  the  use  of  a  part  of  the  range  now  allotted  to  Goedeke, 
such  use  would  not  be  feasible. 

The  examiner  was  correct  in  ruling  that  Goedeke's  allotment 
should  be  reduced  in  area  by  the  elimination  of  certain  lands  in  T. 
26  S.,  K.  34  E.,  N.M.P.M.  The  record  shows  that  livestock  can  be 
grazed  not  more  than  four  miles  from  water  in  this  region.  The 
lands  which  the  examiner  ruled  should  be  eliminated  from  Goedeke's 
allotment  lie  more  than  four  miles  from  his  full-time  water.  It  is 
true  that  the  eliminated  lands  are  not  serviced  by  the  waters  of 
any  other  applicant,  but  that  is  no  reason  why  they  should  be  allot- 
ted to  Goedeke.  Were  the  eliminated  lands  to  be  allowed  to  remain 
in  Goedeke's  allotment,  they  would  probably  be  grazed  to  a  certain 
extent  by  livestock  grazing  from  his  water,  but  during  the  greater 
part  of  the  time,  those  livestock  would  probably  graze  on  lands 
closer  to  the  w^ater  and  thus  overgraze  these  latter  lands. 

Goedeke  has  part-time  waters  in  Sees.  6  and  7,  T.  26  S.,  K.  34  E., 
that  are  within  four  miles  of  some  of  the  eliminated  lands  but 
according  to  the  record  these  are  tanks  which  hold  water  only 
during  certain  seasons  of  the  year  and,  if  the  eliminated  lands  were 
to  be  restored  to  Goedeke's  allotment  on  the  basis  of  the  ownership 
of  these  part-time  waters,  the  lands  around  the  full-time  waters 
would  be  overgrazed  during  the  time  or  times  of  the  year  when  the 
tanks  were  dry. 

If  Goedeke  were  to  develop  full-time  water  in  or  near  Sec.  15, 
T.  26  S.,  R.  34  E.,  there  would  appear  to  be  no  reason  why,  in  the 
absence  of  superior  claims  to  the  use  of  the  lands  by  others  who 
might  have  waters  which  service  the  lands  and  which  were  devel- 
oped prior  to  any  development  by  Goedeke,  the  eliminated  lands 
should  not  be  restored  to  Goedeke's  allotment,  as  it  appears  that 
there  is  no  other  water  which,  at  least  at  the  time  of  the  hearing, 
serviced  these  lands.  Meantime,  and  until  Goedeke  may  have  devel- 
oped such  water  as  might  entitle  him  to  use  the  lands,  his  allotment 
should  stand  as  amended  by  the  examiner. 

Accordingly,  the  decision  of  the  examiner  is  affirmed  and  the  ap- 
peal is  dismissed. 

A.  J.  WiRTZ, 

Under  Secretary. 
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JAMES  N.  McDOUGAL,  Appellant 
A-21684  Decided  Fehruary  28,  IHl 

14.2  Licenses  and  Permits — Temporary  or  Nonrenewable 

Where  a  boundary  between  two  allotments  may  change  from  year  to  year 
by  reason  of  first  one  party  and  then  the  other  leasing  patented  mining 
claims,  the  Grazing  Service  may  refuse  to  grant  any  permits  to  the  parties 
and  shall  continue  the  issuance  of  temporary  licenses. 

DECISION 

L.  H.  McDougal  has  appealed  from  the  decision  of  July  5,  1938, 
of  an  examiner  of  the  Grazing  Service  which  modified  the  decision 
of  the  regional  grazier  on  McDougal's  application  for  a  1938-1939 
grazing  license  in  New  Mexico  Grazing  District  No.  3.  At  the  hear- 
ing before  the  examiner,  James  N.  McDougal  was  the  appellant  and 
the  present  appellant,  L.  H.  McDougal,  appeared  as  an  intervener. 

The  record  shows  that  the  appeal  by  James  N.  McDougal  was  for 
the  purpose  of  increasing  the  area  of  his  allotment  so  as  to  obtain 
the  use  of  additional  Federal  range.  He  alleged  that  prior  to  the 
Taylor  Grazing  Act  he  had  grazed  from  125  to  150  head  of  cattle 
but  that  he  had  been  granted  a  license  for  only  43  head  of  cattle. 
He  made  no  specific  claim  that  his  license  and  allotment  were 
smaller  than  he  was  entitled  to  under  applicable  rules  and  regula- 
tions, but  merely  presented  what  amounted  to  a  general  complaint 
as  to  the  consideration  given  his  application  by  the  advisory  board 
and  regional  grazier. 

At  the  hearing,  both  of  the  McDougals  were  permitted  to  testify 
concerning  the  extent  of  their  land  and  water  holdings  and  as  to 
the  nature  of  their  livestock  operations.  At  the  conclusion  of  the 
hearing,  the  examiner  advised  the  parties  that  he  did  not  feel  that 
the  testimony  adduced  was  sufficient  in  itself  to  provide  an  ade- 
quate basis  for  a  decision,  and  that  he  would  submit  the  case  to 
two  range  examiners  and  the  grazier  for  field  examination  and 
recommendation  before  rendering  a  decision.  Such  examination 
was  made  and  a  report  was  submitted  wherein  a  recommendation 
was  made  that  the  common  boundary  of  the  McDougals'  allotments 
should  be  changed  in  some  respects.  This  recommendation  was 
accepted  by  the  examiner  and  his  decision  ruled  that  the  common 
boundary  should  be  changed  accordingly. 

Apparently  each  of  the  parties  to  the  case  is  desirous  of  increas- 
ing his  license  and  allotment  at  the  expense  of  the  other,  and  not 
at  the  expense  of  other  adjoining  allottees.  They  make  no  com- 
plaints about  the  divisions  of  range  between  themselves  and  other 
allottes,  but  confine  themselves  to  claims  that  the  common  boundary 
of  their  own  allotments  has  been  improperly  determined. 

This  appears  to  be  a  case  where  a  final  determination  of  the 
grazing  privileges  to  which  each  is  entitled  cannot  be  reached  until 
the  parties  themselves  have  taken  some  steps  to  cooperate  in  the 
matter. 

According  to  the  record,  both  parties  have  full-time  prior  waters 
that  are  adequate  to  service  all  lands  in  their  respective  allotments. 
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Because  of  the  fact  that  the  amount  of  range  in  the  area  is  limited 
and  insufficient  to  satisfy  the  class  1  demands  of  the  various  li- 
censees, it  has  been  necessary  to  restrict  the  grazing  operations  of 
the  parties  to  the  areas  in  their  allotments.  The  parties  do  not 
desire  to  graze  the  lands  in  the  allotments  in  common  and,  accord- 
ingly, it  has  been  necessary  to  establish  the  common  boundary  so 
that  each  will  have  ready  access  to  the  range  in  his  allotment  and 
so  that  the  livestock  grazing  on  the  allotments  will  have  ready 
access  to  the  waters  servicing  the  range.  Tlie  common  boundary, 
as  established  by  the  examiner  after  an  investigation  by  members 
of  the  Grazing  Service  staff,  appears  to  effect  the  most  logical  divi- 
sion of  the  range. 

However,  the  matter  is  complicated  by  the  fact  that  there  are 
recurrent  changes  in  the  control  of  certain  patented  mining  claims 
lying  along  the  common  boundary  and  containing  certain  watering 
facilities.  These  claims  belong  to  others  and  are  leased  for  grazing 
from  year  to  year.  Apparently  one  of  the  McDougals  will  obtain 
leases  of  the  claims  during  one  year  and  the  next  year  the  other 
will  be  able  to  obtain  such  leases.  This  results  in  the  necessity  for 
changing  the  common  boundary  from  year  to  year,  thus  disrupting 
to  a  certain  extent  the  grazing  operations  of  the  parties  and  giving 
rise  to  the  necessity  for  repeated  adjudications  of  the  grazing  li- 
censes of  the  parties. 

There  would  seem  to  be  no  reason  why  the  parties,  who,  inciden- 
tally, are  brothers,  should  not  reach  some  agreement  as  to  the  area 
of  the  mining  claims  which  each  is  to  use.  Until  this  is  done,  their 
allotments  will  be  in  a  state  of  constant  flux  and  no  permanent  de- 
termination of  the  extent  of  their  grazing  privileges  can  be  reached. 

At  the  present  time,  or  at  least  on  the  basis  of  the  present  record, 
the  common  boundary  as  established  by  the  examiner  results  in  a 
reasonable  and  fair  division  of  the  range.  However,  it  is  possible 
that,  since  the  examiner's  decision,  there  have  been  changes  in  the 
control  of  the  grazing  facilities  of  the  mining  claims.  Thus,  while 
the  decision  of  the  examiner  was  proper  at  the  time  it  was  rendered, 
it  may  now  be  improper  because  of  such  changes.  As  long  as  such 
changes  continue  it  will  be  necessary  for  the  Grazing  Service  to 
refuse  to  grant  any  permits  to  the  parties  and  to  continue  the  issu- 
ance of  temporary  licenses.  If  the  parties  are  willing  to  cooperate 
and  to  decide  between  themselves  as  to  the  particular  mining  claims 
or  parts  thereof  that  each  are  to  use,  no  reason  appears  why  they 
should  not  be  granted  permits  if  and  when  su(;h  permits  are  issued 
generally  throughout  the  district. 

Accordingly,  the  decision  of  the  examiner  is  affirmed  and  the  ap- 
peal is  dismissed,  with  instruction  that  until  the  parties  have  reached 
some  agreement  as  to  the  use  of  the  mining  claims  no  permit  shall 
be  issued  to  either  of  them. 

A.  J.  Wtrtz, 
Under  Secretary. 
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SARAH  MEYEES  HEDGES,  Appellant 
A-21894  Decided  February  28,  IHl 

7.2  Base  Property  (Water) — Availability 

A  productive  well  which  does  not  have  facilities  for  bringing  the  water  to 
the  surface  does  not  constitute  a  water  base  property. 

13.  Free  Use 

An  applicant  who  does  not  control  a  full-time  water  may  be  awarded  a  free- 
use  license  for  the  portion  of  the  grazing  season  during  which  he  has 
available  water. 

DECISION 

On  September  27,  1938,  an  examiner  of  the  Grazing  Service  ren- 
dered a  decision  on  the  appeal  of  Sarah  Meyers  Hedges  from  a 
decision  of  the  regional  grazier  on  her  application  for  a  1938-1939 
grazing  license  in  New  Mexico  Grazing  District  No.  3.  The  decision 
by  the  regional  grazier  had  rejected  Hedges'  application  on  the 
ground  that  she  did  not  own  or  control  full-time  prior  water,  as 
defined  by  section  2,  paragraphs  (k)  and  (1)  of  the  Federal  Eange 
Code.  In  his  decision  the  examiner  ruled  that  Hedges  had  suc- 
ceeded in  showing,  by  the  testimony  adduced,  that  she  controlled 
full-time  prior  waters,  and  he  instructed  the  regional  grazier  to 
award  grazing  privileges  to  Mrs.  Hedges  on  an  allotment  which  he 
then  described. 

From  that  decision  the  present  appeal  was  taken  by  H.  A.  and 
Myrtle  Hubbard,  Frank  Kandleman,  and  C.  C.  Lewis,  who,  together 
with  Belarmino  Montoya,  appeared  as  interveners  at  the  hearing 
before  the  examiner. 

Subsequent  to  the  filing  of  the  appeal,  the  case  was  returned  to 
the  Grazing  Service  in  order  that  an  effort  might  be  made  to  effect 
a  settlement  of  the  controversy.  This  effort  was  unsuccessful  and 
the  case  has  been  returned  to  the  Department. 

The  appeal  is  based  solely  on  the  contention  that  Hedges  did  not 
prove  by  the  evidence  submitted  at  the  hearing  that  she  owns  or 
controls  full-time  prior  waters. 

Prior  to  the  hearing  before  the  examiner,  the  Hedges  watering 
facilities  were  examined  by  a  range  examiner  who  testified  as  to 
the  character  and  condition  of  those  facilities.  He  stated  that  they 
consisted  of  the  Blue  Hill  Tank,  the  Field  Tank,  the  Barn  Tank, 
a  seep  in  the  bed  of  a  small  arroyo,  a  new  tank  in  Sec.  26,  T.  31  N., 
K.  12  W.,  N.M.P.M.,  a  well  in  Sec.  23,  same  township  and  range, 
the  Johnson  Reservoir,  the  Johnson  Reservoir  No.  2,  and  the  Barton 
Reservoir.  Of  these  facilities,  the  range  examiner  stated  that  all 
were  dry  at  the  time  of  his  examination  except  the  well  and  possibly 
the  seep. 

The  well  is  approximately  300  feet  deep  with  no  improvements  or 
equipment  for  producing  water.  At  the  time  of  examination  by  the 
range  examiner  the  drilling  rig  was  still  at  the  well. 

The  seep  appears  to  be  a  potential  source  of  water  if  dug  out,  but 
at  the  time  of  examination  was  merely  evidenced  by  a  wet  spot  on 
the  surface.  It  was  shown  by  the  testimony  that  if  some  digging 
had  been  done  around  the  seep,  it  would  have  produced  some  water. 
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In  addition  to  the  above-mentioned  watering  facilities,  Mrs.  Hedges 
stated  that  at  certain  times  it  was  necessary  to  water  her  stock  at 
an  irrigation  ditch  some  31/2  to  4  miles  from  her  headquarters.  Her 
claim  of  right  to  take  water  from  this  ditch  is  based  entirely  on  an 
allegation  of  parol  permission  granted  by  a  party  through  whose 
land  the  ditch  courses. 

The  evidence  shows  that  the  maximum  use  which  Hedges  made  of 
the  range  at  any  one  time  during  the  priority  period  was  by  grazing 
5  or  6  cows,  2  or  3  horses,  and  12  sheep.  According  to  her  own 
statement,  she  owned  12  cows  and  4  horses  at  the  time  of  the  hearing. 
According  to  her  testimony,  the  cows  are  milch  cows  and  the  horses 
are  kept  for  work  and  riding  purposes. 

On  the  basis  of  these  facts  as  disclosed  by  the  record,  the  examiner 
ruled  that  Hedges  had  succeeded  in  showing  that  she  had  full-time 
prior  water. 

If  the  examiner  was  correct  in  his  finding,  it  must  have  been  based 
on  an  assumption  that  the  seep  and  well  are  in  themselves  full-tim& 
waters  or  that  they  supplement  the  other  part-time  waters  so  as  to 
provide  water  for  year-long  use.  The  Department  cannot  adopt  this, 
assumption. 

The  seep  was  in  such  condition  that  no  livestock  could  have  been, 
grazed  there  at  the  time  of  the  range  examiner's  field  investigation. 
Furthermore,  the  record  indicates  that  this  condition  had  prevailed 
for  several  years  and  that  it  was  only  at  widely  separated  intervals, 
that  any  effort  had  been  made  to  make  the  water  at  the  seep  avail- 
able for  consumption  by  livestock.  Therefore,  the  seep  is  not  a 
full-time  water  within  the  meaning  of  section  2(k)  of  the  Federal 
Range  Code  which  requires  that  waters,  to  be  full  time,  must  be 
available^  accessible^  and  adequate  for  a  given  number  of  livestock. 

The  well  may  contain  water  throughout  the  entire  normal  year^ 
but  there  are  no  facilities  for  bringing  the  water  to  the  surface.  It 
is  true  that  Hedges  alleges  that  at  times  when  her  other  waters  were 
dry  she  drew  water  to  the  surface  by  the  use  of  a  bailer,  but  this 
allegation  is  sufficiently  overcome  by  her  admission  and  the  testi- 
mony of  others  that  when  her  tanks  were  dry,  she  watered  at  the 
irrigation  ditch.  If  water  was  available  at  the  well,  she  would 
hardly  have  driven  her  stock  a  distance  of  31/2  or  4  miles  in  order 
to  obtain  water.  Hedges  has  shown  no  evidence  of  any  right  to  take 
water  from  the  irrigation  ditch.  She  is  not  an  owner  of  stock  in  the 
ditch  and  has  alleged  no  appropriation  of  water  which  she  might 
claim.  Manifestly,  when  her  livestock  were  watered  from  the  ditch, 
she  was  taking  water  which  had  been  appropriated  to  the  use  of 
others. 

Accordingly,  it  appears  beyond  reasonable  doubt  that  the  waters 
of  Hedges'  are  only  part-time  and  therefore  are  not  full-time  prior 
waters  as  found  by  the  examiner. 

As  above  stated,  the  examiner  ruled  that  Hedges  was  entitled  to 
a  license  and  he  instructed  the  regional  grazier  to  allot  certain 
described  lands  to  her. 

At  the  hearing  the  intervener  Montoya  stated  that  he  had  no 
objection  to  an  allotment  to  Mrs.  Hedges  of  certain  lands  that  had 
been  allotted  to  her  for  use  during  the  1937  grazing  season.  Specifi- 
cally, he  stated  that  he  had  no  objection  to  the  allotment  of  the  Wy2 
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Sec.  23,  T.  31  N.,  K.  12  W.,  to  Mrs.  Hedges.  That  legal  subdivision 
was  included  in  the  allotment  as  described  by  the  examiner  and  also 
described  by  the  district  grazier  in  a  letter  which  he  wrote  to  Mrs. 
Hedges  on  August  8,  1939,  and  which  will  be  discussed  below.  So 
far  as  Montoya  was  concerned,  the  question  of  the  use  of  the  W^/^ 
Sec.  23  was  the  only  item  of  the  controversy  in  which  he  had  any 
interest. 

In  July  1939  the  question  of  the  grazing  privileges  to  which  the 
various  parties  to  the  case  were  entitled  was  the  subject  of  an  inves- 
tigation by  representatives  of  the  Grazing  Service.  During  this 
investigation,  the  parties  were  interviewed  and  the  case  was  dis- 
cussed with  the  advisory  board.  On  July  28,  1939,  an  agreement  was 
drawn  up  and  signed  by  or  on  behalf  of  the  Hubbards,  Randleman, 
and  Lewis,  wherein  it  w^as  provided  that,  in  the  interest  of  proper 
range  administration  and  in  order  to  dispose  of  the  existing  contro- 
versy, a  fence  would  be  constructed  along  Hedges'  allotment  bound- 
ary as  therein  described.  The  description  varied  from  that  given 
in  the  examiner's  decision  in  that  it  served  to  exclude  from  Hedges' 
allotment  a  small  tract  of  land  lying  north  and  west  of  a  ridge 
w^ithin  her  allotment  and  to  include  a  tract  essentially  of  equal  acre- 
age lying  south  and  east  of  the  ridge  and  adjoining  her  existing 
allotment  on  the  north. 

By  a  letter  of  August  8,  1939,  the  district  grazier  notified  Hedges 
that  her  allotment  would  be  changed  to  conform  to  the  description 
given  in  the  agreement.  Hedges  refused  to  assent  to  the  change, 
and,  on  September  9,  1939,  a  protest  was  filed  wherein  she  questioned 
the  authority  of  the  district  grazier  to  amend  her  allotment  in  the 
face  of  the  ruling  of  the  examiner,  and  contended  that,  upon  the 
failure  of  the  interveners  to  have  appealed  from  the  examiner's 
decision,  the  matter  became  res  judicata. 

It  should  be  noted  that,  not  only  were  appeals  taken  from  the 
examiner's  decision,  thus  preventing  it  from  becoming  res  judicata 
during  the  pendency  of  the  appeals,  but  also  that  the  examiner's 
decision  was  based  on  an  appeal  concerning  a  license  for  the  pre- 
ceding grazing  season,  and  under  any  condition  would  only  be  final 
as  to  that  year.  Thus,  the  matter  would  not  be  res  judicata  in  any 
succeeding  year.  If  it  were  otherwise,  there  would  be  no  reason  to 
adjudicate  applications  for  licenses  after  an  adjudication  for  any 
preceding  year  had  become  final.  It  is  true  that  the  district  grazier 
was  without  authority  to  amend  the  allotment  after  it  had  been 
determined  by  the  regional  grazier,  but  there  was  no  ground  for 
complaint  merely  because  the  amended  description  failed  to  follow 
that  prescribed  by  the  examiner. 

The  amendment  of  the  allotment  by  the  district  grazier,  although 
improper,  appears  to  be  reasonable  in  the  light  of  the  circumstances. 
The  land  excluded  from  the  allotment  and  that  added  are  approxi- 
mately equal  in  acreage,  and  thus  presumably  Hedges  has  suffered 
no  diminution  of  her  available  grazing  facilities.  It  serves  to  obviate 
a  condition  whereby  livestock  grazing  from  her  headquarters  would 
need  to  cross  a  high  ridge  in  order  to  utilize  the  part  of  the  range 
lying  north  and  west  of  the  ridge.  Also,  the  added  range  is  readily 
accessible  from  the  remainder  of  her  allotment. 
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The  approval  of  the  district  grazier's  amendment  of  the  allotment 
will  obviate  the  existing  controversy  and,  if  Hedges  is  entitled  to 
use  any  range,  it  appears  proper  for  her  allotment  to  continue  in 
accordance  with  the  district  grazier's  ruling. 

While  it  appears  clear  that  Hedges  failed  at  the  hearing  to  submit 
sufficient  evidence  to  overcome  the  regional  grazier's  finding  that  she 
did  not  have  full-time  prior  water,  it  must  be  noted  that  the  greater 
part  of  her  livestock  are  domestic  animals  and  thus  she  is  entitled 
to  a  free-use  license  under  the  provisions  of  section  5  of  the  Taylor 
Grazing  Act  and  section  6,  paragraph  a.  of  the  Federal  Range  Code, 
at  least  for  the  time  or  times  during  the  year  when  she  has  water. 
It  appears  that  the  allotment  as  described  by  the  district  grazier  is 
ample  for  the  grazing  of  her  domestic  livestock  and  that  the  sur- 
rounding allottees  will  interpose  no  objections  to  her  use  of  these 
lands. 

Accordingly^,  the  decision  of  the  examiner  is  reversed.  Any  regu- 
lar license  which  has  been  issued  to  Hedges  and  which  may  be  out- 
standing should  be  canceled,  and  in  its  place  a  free-use  license  for 
such  domestic  livestock  as  she  owns  should  be  issued.  Also  the  free- 
use  license  should  stipulate  that  the  livestock  enumerated  therein 
should  be  grazed  on  an  allotment  as  described  in  the  district  grazier's 
letter  of  August  8,  1939,  supra, 

A.  J.  WiRTz, 
Under  Secretary, 


E.  F.  HARRINGTON,  Appellant 
A-21814  Decided  March  /,  19U 

3.1  Appeal  Procedure — Right  of  Appeal 

An  appellant,  who  has  been  granted  a  license  in  accordance  with  his  appli- 
cation and  the  use  of  an  allotment  which  is  more  than  adequate  to  pro- 
vide feed  for  the  licensed  livestock,  has  no  grounds  for  complaint. 

4.1  Apportionment  of  the  Federal  Range — Area  of  Use 

An  appellant  _cannot  demand  an  allotment  based  on  his  qualifications  rather 
than  on  his  application  and  the  actual  number  of  livestock  which  he  in- 
tends to  graze. 

DECISION 

E.  F.  Harrington  has  appealed  from  a  decision  of  an  examiner  of 
the  Grazing  Service  which  affirmed  a  decision  of  the  regional  grazier 
allotting  certain  lands  to  Harrington  for  the  grazing  of  livestock 
under  a  license  issued  for  the  1938-1939  grazing  season  in  New 
Mexico  Grazing  District  No.  4.  Subsequent  to  the  filing  of  the 
appeal,  the  matter  was  referred  to  the  Grazing  Service  in  order  that 
an  effort  might  be  made  to  settle  the  issue.  Such  effort  was  unsuc- 
cessful and  the  case  has  been  returned  to  the  Department. 

The  record  shows  that  the  appeal  is  due  to  Harrington's  belief 
that  there  has  not  been  a  fair  division  of  the  available  range  on  the 
basis  of  the  waters  owned  or  controlled  by  adjoining  allottees  Sam 
and  J.  D.  Swope  and  A.  L.  Hall,  and  himself.  At  the  hearing  before 
the  examiner,  the  Swopes  and  Hall  appeared  as  interveners.  Hall's 
livestock  interests  have  since  been  acquired  by  W.  P.  Roberts. 
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A  careful  review  of  the  record  fails  to  reveal  any  grounds  for 
complaint  by  Harrington.  In  an  application  for  a  grazing  license 
which  he  filed  on  July  18,  19;^5,  he  stated  that,  since  1981  when  he 
took  over  his  livestock  operation,  he  had  grazed  "Up  to  140  head." 
The  application  shows  that  he  was  referring  to  cow^s  when  he  named 
this  figure.  Accordingly,  his  waters,  which  are  admittedly  full  time 
as  defined  by  section  2(k)  of  the  Federal  Range  Code,  would  be 
"prior"  waters,  as  defined  in  section  2(1)  of  the  Code,  only  to  the 
extent  of  140  cows.  The  class  1  demand  of  his  waters  would  accord- 
ingly be  for  that  number.  He  has  been  granted  an  allotment  w^hich 
embraces  in  the  neighborhood  of  23  or  24  sections.  A  range  examiner 
testified  at  the  hearing  that  the  range  in  this  area  would  carry  ap- 
proximately 12  or  IB  cows  per  section.  (Tr.  7.)  Calculated  on  this 
basis,  Harrington's  allotment  would  carry  upward  of  275  cows.  Har- 
rington admitted  it  would  carry  at  least  200  cows.     (Tr.  12.) 

Harrington  applied  for  a  license  to  graze  108  cows  and  20  horses, 
and  a  license  for  that  number  of  animals  was  granted.  Manifestly, 
the  regional  grazier  acted  properly  when  he  restricted  the  license 
to  the  number  of  animals  applied  for  and,  as  the  allotment  as  granted 
afforded  sufficient  feed  for  the  enumerated  livestock,  there  was  no 
cause  for  complaint.  Even  though  Harrington  might  have  been  en- 
titled to  a  greater  license  had  he  possessed  more  livestock  and  pos- 
sessed waters  of  the  proper  class,  he  still  could  not  demand  an  allot- 
ment based  on  his  qualifications  rather  than  on  his  application  and 
the  actual  number  of  livestock  which  he  intended  to  graze. 

Inasmuch  as  Harrington  received  a  license  in  accordance  with  his 
application,  and  was  granted  the  use  of  an  allotment  which  is  more 
than  adequate  to  provide  feed  for  the  licensed  livestock,  he  has  no 
grounds  for  complaint. 

Accordingly,  the  decision  of  the  examiner  is  affirmed  and  the 
appeal  is  dismissed. 

Before  concluding,  attention  is  directed  to  the  fact  that  the  record 
shows  that  an  area  in  Sees.  5,  6,  7,  8,  and  possibly  18,  T.  18  S.,  R  8  E., 
N.M.P.M.,  adjoining  Harrington's  allotment,  is  enclosed  by  a  fence. 
On  the  plat  or  map  offered  in  evidence  at  the  hearing,  there  is  a 
notation  to  the  effect  that  this  area  is  unallotted  because  'Svithdrawn 
for  a  national  monument."  The  appellant  objected  to  his  being 
denied  the  use  of  certain  of  the  lands  in  the  area  but  the  examiner 
summarily  disposed  of  this  objection  by  stating  that  the  area  was 
fenced  by  an  agency  of  the  Federal  Government,  a  matter  purely 
within  the  discretion  of  the  Department,  and  that  he  did  not  con- 
sider it  necessary  to  offer  any  comment  on  the  complaint  of  the 
appellant. 

Presumably,  the  examiner  labored  under  the  impression  that  the 
entire  area  shown  on  the  map  was  included  in  a  withdrawal  for 
national  monument  purposes.  However,  the  records  of  the  Depart- 
ment show  that,  of  the  five  sections  enumerated,  only  the  NWi/4 
NW%  Sec.  6  is  included  in  the  withdrawal.  This  tract  and  the 
remainder  of  the  NW14  Sec.  6  were  withdrawn  in  1934  as  a  part 
of  the  White  Sands  National  Monument,  but  due  to  a  subsequent 
restoration,  only  the  NWI/4NW14  is  now  withdrawn.    The  remainder 
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of  the  vacant  lands  in  the  sections  are  unreserved  except  as  a  part 
of  the  grazing  district,  and  should  be  administered  as  in  the  case  of 
any  other  Federal  range. 

This  is  not  to  be  taken  as  a  decision  that  Harrington  is  necessarily 
entitled  to  the  use  of  the  lands,  but  at  least  they  should  be  allotted 
to  one  of  the  surrounding  allottees. 

A.  J.  WiRTZ, 

Under  Secretary, 


G.  A.  JARRELL,  Appellant 
A-22079  Decided  March  7,  19U 

3.1  Appeal  Procedure — Right  of  Appeal 

Where  an  applicant  has  been  licensed  for  the  full  number  of  livestock  for 
which  he  applied  and  given  an  allotment  that  would  provide  adequate 
grazing  facilities  for  the  licensed  livestock,  he  has  no  basis  for  an  appeal. 

4.1  Apportionment  of  the  Federal  Range — Area  of  "Use 

The  range  to  be  used  by  a  licensee  is  within  the  discretion  of  the  range 
manager  and  is  to  be  based  upon  the  principles  of  sound  range  manage- 
ment. 

DECISION 

G.  A.  Jarrell  has  appealed  from  an  order  of  an  examiner  of  the 
Grazing  Service  Avhich  affirmed  the  decision  of  the  regional  grazier 
on  JarrelPs  application  for  a  1939-40  grazing  license  in  New  Mexico 
Grazing  District  No.  3. 

Subsequently  to  the  filing  of  the  appeal  the  case  was  returned  to 
the  Grazing  Service  in  order  that  an  effort  might  be  made  to  settle 
the  controversy.  The  effort  was  unsuccessful  and  the  case  has  been 
returned  to  the  Department. 

On  the  date  set  for  the  hearing  before  the  examiner,  Jess  Thorn, 
J.  N.  Parker,  and  Tom  Snyder,  grazing  licensees  holding  allotments 
adjoining  that  of  the  appellant,  appeared  as  interveners.  When  the 
parties  to  the  case  had  assembled  at  the  place  for  hearing,  the  ex- 
aminer requested  the  parties  to  discuss  the  case  among  themselves 
and  try  to  reach  an  agreement.  No  agreement  was  reached  but,  the 
records  and  the  discussion  having  shown  that  the  parties,  with  the 
exception  of  Thorn  who  had  filed  no  1939  application  but  had 
received  a  license  for  660  cows,  had  each  been  granted  a  license  for 
the  number  of  livestock  for  which  he  had  applied,  and  that  the  allot- 
ments of  all  of  the  parties  were  of  sufficient  carrying  capacity  to 
provide  grazing  facilities  for  the  livestock  enumerated  in  the  licenses, 
the  examiner  ruled,  in  an  order  dated  March  30, 1939,  that  the  appeal 
should  be  dismissed.  In  so  ruling,  he  stated  that  there  appear  to  be 
no  issue  before  him  except  that  the  parties  did  not  "like  the  particu- 
lar lands  on  which  they  have  been  licensed  to  run,"  and  that  this 
alone  was  not  a  matter  on  which  a  party  could  base  a  request  for 
a  hearing.  As  authority  for  this  ruling,  he  cited  the  Department's 
decision  of  July  7,  1938,  in  the  case  of  National  Livestock  Company 
and  ZacJc  Cox  (A.  21222). 
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It  is  the  conclusion  of  the  Department  that  the  examiner's  ruling 
should  be  affirmed.  Each  of  the  parties  was  granted  a  license  for 
the  full  number  of  livestock  for  which  he  applied,  and  according  to 
statements  in  the  examiner's  order  which  are  not  denied  by  the  appel- 
lant, each  was  given  an  allotment  that  would  provide  adequate  graz- 
ing facilities  for  the  licensed  livestock.  There  is  no  allegation  in 
the  appeal  that  the  appellant  finds  it  difficult  or  impracticable  to  use 
the  lands  in  his  allotment  or  that  the  allotment  is  smaller  than  that 
to  which  he  is  entitled  under  the  provisions  of  the  Federal  Eange 
Code. 

In  substance,  the  appeal  sets  up  the  contention  that  a  licensee  must 
be  given  an  allotment  of  the  lands  which  he  was  accustomed  to  use 
during  the  years  prior  to  the  passage  of  the  Taylor  Grazing  Act. 
This  contention  is  not  sound. 

In  determining  the  extent  of  a  license,  the  range  used  for  grazing 
during  the  priority  period  must  be  considered  in  order  that  the 
"priority"  of  base  property  waters  can  be  calculated,  but  once  this 
has  been  considered  and  the  extent  of  the  license  determined,  the 
question  of  what  range  the  licensee  is  to  use  or  have  allotted  to  himi 
is  a  matter  within  the  discretion  of  the  regional  grazier.  This  must 
be  decided  in  the  light  of  the  principles  of  sound  range  management 
and,  when  so  decided,  no  appeal  will  lie  therefrom  except  in  cases 
of  hardship  or  wherein  certain  factors  which  would  enter  into  such 
a  decision  may  have  been  undisclosed  or  overlooked. 

There  is  no  allegation  in  the  appeal  that  any  hardship  will  result 
from  allowing  the  allotments  to  continue  as  delineated  by  the  re- 
gional grazier,  and  no  factors  are  disclosed  which  would  indicate 
that  the  extent  or  boundaries  of  the  allotments  should  be  changed. 

Accordingly,  the  ruling  of  the  examiner  is  affirmed  and  the  appeal 
is  dismissed. 

A.  J.  WiRTZ, 

Under  Secretary. 


R.  B.  HACKLER,  EDGAR  TURKEY,  Appellants 
A-21675  Decided  March  H,  IHl 

4.3  Apportionment  of  the  Federal  Range — Individual  Allotments 

The  Grazing  Service  should  take  steps  to  ascertain  the  true  carrying  capacity 
of  the  range  in  the  area  and  either  the  licenses  or  the  allotments  to  be 
used  should  be  amended  so  that  the  number  of  livestock  grazed  vrill  not 
exceed  the  available  grazing  facilities  of  the  range. 

7.3  Base  Property  (Water)— EuU  Time 

A  water  in  order  to  be  full  time  must  be  "available,  accessible,  and  adequate 
for  a  given  number  of  livestock  during  those  months  in  the  year  for  which 
the  range  is  classified  as  suitable  for  use." 

14.1  Licenses  and  Permits — Conditions  and  Limitations 

The  Grazing  Service  should  take  steps  to  ascertain  the  true  carrying  capacity 
of  the  range  in  the  area  and  either  the  licenses  or  the  allotments  to  be 
used  should  be  amended  so  that  the  number  of  livestock  grazed  will  not 
exceed  the  available  grazing  facilities  of  the  range. 
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DECISION 

K.  B.  Hackler  and  Edgar  Turney  appealed  from  the  decisions  of 
the  regional  grazier  on  their  applications  for  1938-39  grazing  licenses 
in  New  Mexico  Grazing  District  No.  4.  Hackler  asked  in  his  appeal 
that  the  allotment  granted  him  be  augmented  to  include  certain 
Federal  range  included  in  an  allotment  granted  to  C.  J.  Graham  and 
Son,  and  Turney  asked  that  he  be  granted  an  allotment  which  would 
include  certain  Federal  range  included  in  the  allotment  of  Roy  K. 
Stovall.  For  some  reason  not  disclosed  by  the  record,  except  pos- 
sibly by  the  fact  that  the  allotments  granted  to  Hackler  and  Turney 
adjoined  one  another,  the  hearings  granted  the  parties  pursuant  to 
their  appeals  were  set  for  the  same  date  and  at  the  same  place,  and 
were  consolidated. 

Upon  consideration  of  the  Hackler  application  the  regional  grazier 
granted  a  license  to  him  for  30  cows  and  2  horses  to  be  grazed  from 
June  16,  1938,  to  January  15,  1939,  in  common  with  C.  J.  Graham 
and  Son  on  the  Federal  range  in  Sees.  22,  23,  26,  27  and  34,  T.  17  S., 
R.  1  W.,  N.M.P.M.  Hackler's  attorney  stated  at  the  opening  of  the 
hearing  that  there  was  no  complaint  as  to  the  number  of  livestock 
for  which  Hackler  was  licensed  but  that  the  appeal  was  for  the  pur- 
pose of  securing  the  use  of  additional  range. 

After  considering  Turney's  application,  wherein  he  asked  for  a 
license  for  30  cows,  the  regional  grazier  notified  him  that  he  did  not 
have  full-time  water  and  that  his  application  was  denied.  Turney 
protested,  but  after  reconsideration  by  the  advisory  board  the  re- 
gional grazier  sustained  his  former  ruling. 

In  view  of  the  fact  that  any  extension  of  the  area  to  be  grazed 
by  Hackler's  livestock  and  the  granting  of  any  license  to  Turney 
would  result  in  the  reduction  of  the  allotments  or  the  available 
grazing  facilities  of  C.  J.  Graham  and  Son  and  Roy  K.  Stovall,  the 
latter  were  permitted  to  intervene  at  the  hearing. 

On  June  25,  1938,  the  examiner  rendered  his  decision  wherein  he 
ruled  that  Hackler's  allotment  should  be  augmented  to  include  the 
S%  Sec.  35,  T.  17  S.,  R.  1  W.,  and  that  a  license  should  be  granted 
to  Turney  and  that  an  allotment,  including  the  WV2  Sec.  13  and  all 
of  Sec.  14,  T.  17  S.,  R.  1  W.,  should  be  set  up  for  his"  use.  From  this 
decision  both  Hackler  and  Turney  have  appealed. 

In  view  of  the  fact  that  there  was  no  privity  between  Hackler  and 
Turney  and  the  granting  of  grazing  privileges  to  one  was  an  entirely 
separate  matter  which  did  not  concern  the  other,  there  appears  to 
have  been  no  reason  to  consolidate  the  hearings  in  the  two  cases. 
As  the  matter  now  stands,  the  Department  must  consider  each  case 
separately,  and  therefore  this  decision  will  in  effect  be  two  decisions 
without  any  apparent  interrelation. 

Hachler's  Appeal 

As  stated  above,  Hackler  did  not  complain  of  the  extent  of  his 
license,  but  complained  only  that  the  lands  allotted  to  him  were 
insufficient  to  provide  grazing  facilities  for  the  licensed  livestock. 
The  record  is  insufficient  to  provide  the  Department  with  a  basis 
for  a  decision  on  this  point,  but  it  at  least  indicates  that  there  may 
be  some  merit  in  Hackler's  contention. 
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Hackler's  license  permitted  him  to  graze  30  cows  and  2  horses 
from  June  16,  1938,  to  January  15,  1939,  a  period  of  7  months.  As 
stated  above,  these  animals  were  to  be  grazed  on  five  sections  of  land 
in  common  with  the  livestock  of  C.  J.  Graham  and  Son,  At  the 
hearing  two  witnesses  for  the  appellant,  who  appeared  to  be  fully 
familiar  with  the  range  in  the  vicinity,  testified  that  less  than  5  cows 
could  be  grazed  on  a  section  of  this  range  for  7  months  of  the  year. 
Lon  Brown  stated  that  the  range  would  carry  3  or  4  cows  for  7 
months  of  the  year,  and  C.  M.  Creasy  stated  that  he  "didn't  think 
it  would  carry  five  head"  for  7  months  of  the  year. 

On  the  other  hand,  Neil  Graham,  testifying  as  in  intervener,  stated 
that  the  range  used  by  Plackler  would  easily  carry  the  livestock 
enumerated  in  Hackler's  license.  However,  he  made  no  definite  state- 
ment as  to  the  number  of  stock  that  could  be  grazed  on  a  section  and 
his  testimony  in  this  respect  is  extremely  general. 

If,  in  fact,  Hackler's  range  wull  carry  less  than  5  cows  per  section, 
then  the  entire  allotment  will  carry  less  than  25  cow^s.  When  it  is 
considered  that  Hackler  does  not  enjoy  the  exclusive  use  of  the  allot- 
ment, but  uses  it  jointly  wdth  the  Grahams,  it  is  apparent  that  he 
has  insufficient  range  for  the  30  cow^s  and  2  horses  enumerated  in 
his  license,  assuming  the  carrying  capacity  to  be  less  than  5  cows 
per  section. 

If  Hackler's  base  properties  entitle  him  to  a  license  for  30  cows 
and  2  horses,  and  that  fact  has  not  been  traversed  in  any  respect, 
then  he  should  have  the  use  of  sufficient  range  to  provide  grazing 
facilities  for  them.  The  record  indicates  that,  at  the  time  of  the 
hearing,  the  range  in  the  area  was  badly  depleted  and  therefore  the 
figures  given  by  the  various  witnesses  may  not  provide  an  adequate 
portrayal  of  the  carrying  capacity  during  the  average  year.  The 
Department  is  in  no  position  to  rule  on  this  phase  of  the  case  as  it 
has  no  information  concerning  the  condition  of  the  range  at  this 
time.  However,  if,  after  considering  certain  other  factors  of  the 
case  set  out  below,  it  should  be  determined  that  Hackler  is  entitled 
to  continue  to  receive  licenses,  the  Grazing  Service  should  take  steps 
to  ascertain  the  true  carrying  capacity  of  the  range  in  the  area  and 
either  the  licenses  or  the  allotment  to  be  used  by  Hackler  should  be 
amended  so  that  the  number  of  livestock  to  be  grazed  will  not  exceed 
the  available  grazing  facilities  of  the  range  which  he  is  permitted 
to  use. 

It  is  apparent  from  the  record  that  Hackler  does  not  have,  or  at 
least  did  not  have  at  the  time  of  the  hearing,  waters  which  are  ade- 
quate for  more  than  7  months  of  the  year.  His  license  called  for 
grazing  during  a  7-month  period  of  the  year.  Thus  it  w^ould  appear 
that  the  regional  grazier  determined  the  maximum  period  of  the 
year  during  which  Hackler  had  w^ater  to  service  the  range,  than 
granted  a  license  for  this  period.  This  would  have  been  proper  had 
it  happened  that  the  7  months  during  which  his  water  was  available 
constituted  the  grazing  season  in  this  area,  for  then  Hackler  would 
have  possessed  base  property  waters  w^hich  were  "available,  accessi- 
ble, and  adequate  for  a  given  number  of  livestock  during  those 
months  in  the  year  for  which  the  range  is  classified  as  suitable  for 
use,"  as  provided  in  section  2(k)  of  the  Federal  Range  Code.  How- 
ever, the  record  in  this  and  other  cases  involving  lands  in  this  vicin- 
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ity  show  that  the  range  is  used  throughout  the  entire  year  and  that 
it  has  been  classified  for  use  on  a  12-month  basis. 

It  follows,  therefore,  that  if  Hackler  has  water  during  only  7 
months  of  the  year  and  the  grazing  season  is  12  months,  he  does  not 
have  full-time  water,  and  thus  does  not  have  class  1  water,  as  defined 
by  section  4  of  the  Federal  Eange  Code.  Accordingly,  if  there  are 
full-time  waters  of  others  which  service  the  range  allotted  to  Hack- 
ler, the  grazing  privileges  on  the  allotment  should  go  to  those  who 
own  or  control  those  other  waters. 

Apparently,  all  of  Hackler's  allotment  is  within  the  service  areas 
of  the  full-time  waters  controlled  by  the  interveners,  and  if  it  is  true 
that,  in  a  normal  year,  Hackler  has  water  which  is  sufficient  only 
for  7  months'  use,  then  the  interveners  are  entitled  to  use  the  Fed- 
eral range  in  Hackler's  allotment  and  Hackler  is  unqualified  to 
receive  a  license.  The  Department  would  so  rule  were  it  not  for  the 
fact  that  it  appears  that,  at  the  time  of  the  hearing,  the  area  in- 
volved had  received  little  rainfall  and  was  abnormally  dry.  Also, 
one  of  Hackler's  watering  facilities  had  been  washed  out  and  he 
had  not  had  an  opportunity  to  restore  it  to  proper  condition. 

It  is  possible  that,  in  a  normal  year  and  upon  repair  of  the  water- 
ing facilities,  Hackler  would  have  full-time  water,  and  until  his 
waters  have  been  reexamined  the  Department  does  not  feel  that  any 
definite  ruling  should  be  made  in  this  connection. 

The  Department  is  also  informally  advised  by  the  Grazing  Service 
that  Hackler's  waters  on  the  allotment  herein  discussed  are  supple- 
mented by  other  waters  located  some  distance  away  and  which,  taken 
together,  provide  sufficient  waters  for  year-long  use.  If  this  is  true, 
then  Hackler  does  possess  full-time  waters,  in  accordance  with  the 
provision  of  the  last  sentence  of  section  2(^)  of  the  Code,  supra. 
Again,  the  record  is  not  complete  on  this  point  and  thus  an  additional 
reason  exists  why  the  Department  should  not  rule  finally  on  Hackler's 
present  appeal. 

Accordingly,  Hackler's  appeal  is  dismissed  with  instructions  to  the 
Grazing  Service  that  Hackler's  base  properties  shall  be  reexamined 
with  a  view  to  determining  whether  or  not  he  owns  or  controls  full- 
time  waters.  If  he  does,  there  should  also  be  an  examination  of  the 
range  and  he  should  be  allotted  sufficient  range  to  provide  grazing 
facilities  for  his  licensed  livestock.  If  it  is  found  that  he  does  not 
have  year-long  water,  then  any  license  outstanding  in  his  name  should 
be  canceled  and  he  should  be  denied  any  further  license  until  such 
time  as  he  may  have  acquired  waters  of  the  proper  class  to  entitle  him 
to  a  license.  In  the  meantime,  the  decision  of  the  examiner,  so  far 
as  it  affects  Hackler,  will  stand  affirmed. 


Turney''s  Appeal 

As  stated  above,  Turney's  appeal  stems  from  the  ruling  of  the 
regional  grazier  which  denied  him  a  license.  Turney  had  applied 
for  a  license  to  graze  30  cows  on  Sees.  1,  12,  13  and  14,  T.  17  S.,  R.  1 
W.,  and  Sees.  7  and  18,  T.  17  S.,  R.  1  E.  The  application  was  re- 
jected, the  reason  given  for  the  rejection  being  that  Turney  did  not 
own  or  control  full-time  prior  water. 
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According  to  the  testimony,  Turney's  watering  facilities  consist 
of  a  well  and  two  dirt  tanks,  all  located  on  his  homestead  in  Sec.  15, 
T.  17  S.,  R.  1  W.  In  his  application  Turney  stated  that,  since  1927, 
he  had  grazed  an  average  of  20  head  of  cattle  on  the  range  which 
he  asked  to  be  permitted  to  use. 

At  the  hearing  a  range  examiner  testified  that,  at  the  time  of  his 
examination  of  Turney's  ranch  in  June  1938,  both  of  the  dirt  tanks 
were  dry.  However,  he  found  that  the  well  contained  water,  that  it 
was  a  dug  well  22  feet  deep,  and  that  the  water  stood  about  16  feet 
below  the  surface.  Another  witness  testified  that  the  well  was  3i/^ 
or  4  feet  wide.  The  well  was  equipped  with  a  hand  pump,  with 
which  water  was  presumably  pumped  into  a  barrel  located  nearby 
and  connected  with  the  well.  Considering  the  fact  that  Turney  op- 
erates with  only  a  comparatively  small  number  of  livestock,  there 
would  appear  to  be  no  reason  why  the  hand  pump  would  not  supply 
sufficient  water  for  that  number.  The  examiner  found  that  the  well 
would  furnish  water  for  approximately  20  head  of  cattle  year-long, 
and,  while  there  is  conflicting  evidence  on  this  point,  there  is  no 
cogent  evidence  that  would  warrant  disturbing  the  examiner's  finding 
in  this  respect. 

In  eifect,  the  examiner  ruled  that  Turney  was  entitled  to  a  license 
for  20  cows  and  that  he  should  be  granted  an  allotment  including 
the  W1/2  Sec.  13,  and  all  of  Sec.  14,  T.  17  S.,  R.  1  W.  These  lands, 
together  with  Turney's  privately  owned  lands,  may  or  may  not  be 
sufficient  to  provide  grazing  facilities  for  the  20  head  of  cattle.  This 
would  depend  largely  on  the  carrying  capacity  of  the  land,  and  can 
be  determined  in  connection  with  the  range  examination  of  the 
Hackler  allotment  and  base  properties,  as  discussed  above. 

Pending  an  examination  of  the  area  to  determine  the  carrying 
capacity  of  the  range,  the  examiner's  decision  on  Turney's  appeal  is 
also  affirmed.  If  the  subsequent  examination  shows  that  Turney's 
license  exceeds  the  number  of  livestock  for  which  he  is  qualified,  the 
license  should  be  reduced  accordingly.  Also,  if  it  is  shown  that  his 
water  is  sufficient  for  20  head  of  cattle  but  tha?t  the  allotment,  as 
set  up  by  the  examiner's  ruling,  is  greater  or  less  than  is  necessary 
to  provide  feed  for  the  licensed  livestock,  it  should  be  amended 


accordingly. 


A.  J.  WiRTZ, 

Under  Secretary. 


CLYDE  SMITH,  Appellant 
A-21681  Decided  May  8,  WJfl 

5.3  Base  Property  (Grenerally) — Qualification,  Area  of  Public  Domain  Use 

The  grazing  of  livestock  on  a  stock  driveway  except  for  the  purposes  for 
which  the  driveway  was  created,  does  not  constitute  proper  or  lawful 
grazing  within  the  meaning  of  the  Act  or  the  Code,  and  cannot  constitute 
a  basis  for  a  claim  of  priority. 

DECISION 

Clyde  Smith  has  filed  a  motion  for  rehearing  in  the  matter  of 
his  appeal  from  the  decision  of  an  examiner  of  the  Grazing  Service 
which  was  modified  by  a  departmental  decision  of  January  24,  1941. 
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In  the  motion  Smith  contends  that  the  Department  erred  in 
affirming  the  examiner's  ruling  that  a  well  claimed  by  Smith  that 
was  drilled  on  lands  in  a  stock  driveway  created  under  the  stock- 
raising  homestead  act  could  not  qualify  Smith  for  grazing  privileges. 
It  is  also  contended  that  the  decision  failed  to  recognize  the  priority 
established  by  Smith's  predecessor  in  interest  Kumor,  and  also  that 
Smith  should  be  allowed  to  use  the  land  in  Sec.  23,  T.  14  S.,  E.  24  E., 
N.M.P.M.,  it  being  stated  that,  even  though  Smith  cannot  use  this 
tract  without  trespassing  on  the  lands  of  others,  such  fact  should 
not  prevent  the  Grazing  Service  from  allowing  Smith  to  use  the 
tract  so  long  as  the  owners  of  the  intervening  lands  do  not  complain, 
or  in  case  suitable  arrangements  for  crossing  the  lands  are  made. 

The  well  referred  to  was  drilled  by  one  Kumor,  who  owned  a  home- 
stead nearby,  and  who  thought  at  the  time  of  drilling  that  the  well 
was  being  drilled  on  his  own  land.  However,  the  well  was  drilled  on 
the  NW14  NEi/4  Sec.  29,  T.  14  S.,  E.  24  E.  which,  at  that  time,  was 
included  in  a  stock  driveway  created  under  the  provisions  of  sec- 
tion 10  of  the  stock-raising  homestead  act  of  December  29,  1916 
(39  Stat.  862).  This  stock  driveway  was  created  by  order  of  De- 
cember 9,  1918,  which  order  was  revoked  on  March  18,  1937.  During 
the  entire  period  between  those  dates,  the  land  was  withdrawn  from 
appropriation  under  the  public  land  laws  other  than  the  mining  laws. 

Stock  driveways  were  created  under  the  stock-raising  homestead 
act,  supra.,  for  two  purposes,  namely,  to  insure  access  by  the  public 
to  watering  places  reserved  under  the  provisions  of  the  act,  and  to 
supply  the  needs  of  livestock  operators  for  lands  across  which  live- 
stock could  be  moved  to  winter  or  summer  ranges  or  to  shipping 
points.  Any  other  use  of  the  lands,  such  as  general  grazing,  was 
inimical  to  these  purposes,  for  in  view  of  the  fact  that  the  driveways 
could  be  as  much  as  two  miles  in  width,  it  is  apparent  that  the  act 
contemplated  the  preservation  of  the  forage  grasses  thereon  for  the 
use  of  livestock  trailed  thereover.  If  the  act  had  contemplated  that 
driveways  were  only  to  be  created  for  the  purpose  of  affording  a 
route  over  which  livestock  could  be  driven,  there  would  have  been 
no  reason  for  the  2-mile  width. 

Thus,  any  grazing  of  the  lands  by  livestock  other  than  those  being 
moved  over  the  driveways  to  destinations  such  as  are  provided  in 
the  act  was  improper. 

The  Federal  Eange  Code  provides  that  waters,  to  be  in  class  1  of 
the  preference  classes  set  up  in  section  4  of  the  Code,  must  be  full 
time  and  prior.  In  defining  prior  waters,  the  Code  states,  in  sec- 
tion 2(1),  that  a  water  will  be  considered  prior  only  to  the  extent 
of  the  greatest  number  of  livestock  that  was  properly  grazed  from 
it  during  the  5 -year  period  immediately  preceding  June  28,  1934. 

From  the  above  discussion  it  is  apparent  that  the  grazing  of  live- 
stock on  the  stock  driveway  during  the  5-year  priority  period  was 
improper,  and  hence  cannot  serve  to  invest  the  well  with  the  at- 
tribute of  prior  water.  Furthermore,  no  priority  can  be  attributed 
to  the  well  because  of  the  grazing  of  livestock  on  vacant  public 
lands  during  the  5-year  priority  period,  for  in  watering  at  the  well 
the  livestock  would  necessarily  have  crossed  or  grazed  improperly 
on  the  driveway  lands. 
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The  provision  of  the  stock-raising  homestead  act  which  permitted 
the  use  of  a  stock  driveway  by  livestock  moving  to  watering  places 
reserved  under  the  act  is  of  no  assistance  to  Smith,  for  necessarily 
he  is  not  claiming  that  the  well  is  a  public  watering  place. 

Thus  the  well  cannot  be  in  class  1  and,  as  the  class  1  demand  of 
waters  controlled  by  other  applicants  preempts  the  range  within  the 
service  area  of  the  well,  Smith's  claim  of  ownership  of  the  well,  even 
if  established,  would  not  entitle  him  to  an  increase  in  his  license. 

It  appears  that  Smith  has  been  using  the  well  to  water  livestock 
grazed  on  the  patented  S1/2  Sec.  20,  T.  14  S.,  E  24  E.  which  he  holds 
under  a  lease  from  Kumor.  Under  the  circumstances  there  would 
appear  to  be  no  reason  why  Smith  should  not  be  entitled  to  a  permit 
to  maintain  the  well  under  section  4  of  the  Taylor  Grazing  Act,  and 
to  allow  the  livestock  that  he  grazes  on  the  leased  land  to  water  at 
the  well.  However,  this  is  the  maximum  recognition  of  his  claim 
to  the  well  that  can  be  given,  and  is  not  to  be  interpreted  as  in- 
dicating that  he  is  entitled  to  any  use  of  the  former  stock-driveway 
lands  for  grazing. 

So  far  as  Smith's  claim  to  priority  based  on  Kumor's  former 
grazing  activities  is  concerned,  it  may  be  stated  that  Kumor's  prior 
grazing  was  based  on  the  use  of  the  well,  which  use,  as  above  shown, 
was  not  proper,  and  which  therefore  cannot  serve  to  invest  the  well 
with  the  attribute  of  prior  water. 

While  it  may  be  true  that  there  would  be  no  complaint  if  Smith 
were  given  the  use  of  Sec.  23,  T.  14  S.,  K.  24  E.,  even  though  such 
use  would  necessarily  involve  the  unauthorized  crossing  of  the  inter- 
vening lands  of  others,  the  Department  cannot  sanction  or  decree 
the  granting  of  such  a  privilege  when  it  is  apparent  that  in  so  doing 
it  would  be  encouraging  an  unlawful  act. 

If  Smith's  waters  were  prior  to  the  extent  that  the  use  of  the  land 
in  Sec.  23  was  necessary  to  satisfy  his  class  1  demand,  and  he  were 
to  show  that  the  had  obtained  a  right  to  cross  the  intervening  lands, 
it  would  be  proper  to  grant  him  the  use  of  Sec.  23.  However,  he  has 
not  shown  such  a  right.  Furthermore,  the  record  demonstrates  that 
in  all  probability  his  class  1  demand  is  completely  satisfied  by  the 
license  and  allotment  he  has  received.  Accordingly,  it  appears  that 
his  complaint  that  he  was  unwarrantably  denied  the  use  of  Sec.  23 
is  without  merit. 

In  support  of  the  various  points  raised  in  the  appeal,  the  ap- 
pellant quotes  from  the  decisions  in  the  cases  of  United  States  v. 
Achabal^  34  F.  Supp.  1,  and  Red  Canyon  Shee/p  Co.  v.  Ickes^  98  F. 
(2d)   308. 

The  following  excerpt  from  the  Achahal  case,  appearing  at  page  3 
of  the  reporter,  is  quoted: 

*  *  *  Those,  who  with  their  predecessors  in  interest  for  long  period  of  years 
have  exercised  grazing  privileges  upon  the  public  domain,  are  generally  to  be 
recognized  as  having  a  preferred  right  to  grazing  "permits." 

and  the  following,  appearing  at  page  314  of  the  reporter,  is  quoted 
from  the  Red  Canyon  case: 

*  *  *  the  Act  is  intended,  in  the  interest  of  the  stock  graziers  themselves, 
to  define  their  grazing  rights  and  to  protect  those  rights  by  regulation  against 
Interference. 
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There  is  no  conflict  between  the  conclusions  reached  herein  and 
the  quoted  statements.  Even  though  the  Taylor  Grazing  Act  con- 
templates the  granting  of  grazing  privileges  to  those  who  used  the 
range  in  prior  years,  this  does  not  mean  that  there  shall  be  no  limit 
on  such  privileges.  The  available  range  is  limited  and  thus  there 
must  be  a  limit  on  the  privileges  that  are  granted.  Furthermore,  it 
is  the  opinion  of  this  Department  that  the  act  contemplated  the 
recognition  of  prior  grazing  as  an  element  in  the  determination  of 
an  applicant's  privileges  only  when  such  prior  grazing  was  carried 
on  in  a  proper  and  lawful  manner.  The  regulations  contained  in 
the  Federal  Eange  Code  were  promulgated  with  this  in  mind. 

No  doubt  the  act  was  intended  to  define  grazing  rights  and  to 
protect  them  against  interference,  but  before  the  act  can  so  operate 
it  is  first  necessary  to  determine  the  extent  of  such  rights.  The 
mere  determination  of  the  parties  entitled  to  grazing  privileges  is 
insufficient  unless  followed  by  a  determination  of  the  extent  of  the 
privileges  such  parties  are  to  enjoy.  Broadly  speaking,  the  Code 
makes  provision  for  the  granting  of  privileges  to  those  who  grazed 
during  the  5 -year  priority  period,  and  the  extent  of  the  grant  in 
general  varies  directly  in  ratio  to  the  extent  of  the  former  use  of 
the  range.  However,  it  was  not  intended  that  there  be  a  recognition 
of  grazing  which  was  carried  on  contrary  to  law.  The  grazing  of 
livestock  on  a  stock  driveway  when  the  livestock  are  not  in  transit, 
or  the  crossing  of  a  driveway  except  for  the  purposes  for  which  the 
driveway  was  created,  does  not  constitute  proper  or  lawful  grazing 
within  the  meaning  of  the  act  or  the  Code,  and  accordingly  the 
grazing  by  Kumor  or  Smith,  so  far  as  it  involved  the  use  of  the 
driveway  lands,  cannot  constitute  a  basis  for  a  claim  of  priority. 

A  thorough  reconsideration  of  the  case  in  the  light  of  the  record 
and  the  motion  fails  to  reveal  any  grounds  for  a  departure  from 
the  decision  heretofore  rendered.  Also  there  is  no  indication  that 
a  rehearing  would  supply  any  testimony  or  argument  that  would 
cast  a  doubt  on  the  soundness  of  the  conclusions  herein  reached. 
Accordingly,  the  motion  is  dismissed. 

Oscar  L.  Chapman, 
Acting  Under  Secretary. 


JAMES  N.  McDOUGAL,  Appellant 
A-21684  Decided  June  27,  191^1 

15.3     Review  Proceedings — Rehearing 

A  motion  for  rehearing  will  not  be  considered  when  it  is  not  timely  filed. 
A  motion  for  rehearing  will  not  be  considered  which  is  based  upon  facts 
which  could  have  been  offered  at  the  hearing  upon  the  appeal. 

DECISION 

On  February  28,  1941,  the  Department  rendered  a  decision  on  the 
appeal  of  L.  H.  McDougal  from  a  decision  of  an  examiner  of  the 
Grazing  Service  which  modified  the  decision  of  the  regional  grazier 
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on  McDougars  application  for  a  1938-39  grazing  license  in  New 
Mexico  Grazing  District  No.  3.  In  its  decision  the  Department 
pointed  out  that  the  appellant  and  his  brother  James  N.  McDougal, 
who  was  the  appellant  before  the  examiner,  were  involved  in  a  con- 
troversy over  the  location  of  the  common  boundary  of  their  grazing 
allotments,  both  claiming  that  they  should  be  permitted  to  use  lands 
included  in  the  allotment  of  the  other.  However,  it  was  also  pointed 
out  that  the  matter  of  using  the  common  boundary  was  complicated 
by  recurrent  changes  in  the  control  of  certain  mining  claims  on  which 
the  base  property  waters  of  the  two  McDougals  are  located.  The 
Department  ruled  that  the  boundary,  as  established  by  the  Grazing 
Service,  effected  a  reasonable  and  fair  division  of  the  range  between 
the  two  parties,  but  pointed  out  that  it  was  altogether  possible  that, 
since  the  date  of  the  examiner's  decision,  there  had  been  such  a 
change  in  the  base  property  holdings  of  the  parties  that  the  decision 
was  then  improper,  and  instructions  were  given  to  the  effect  that  no 
permits  should  be  granted  to  either  of  the  parties  unless  and  until 
they  were  willing  to  cooperate  with  the  Grazing  Service  and  reach 
an  agreement  between  themselves  as  to  the  particular  mining  claims 
or  parts  thereof  that  each  was  to  use. 

L.  W.  McDougal  has  moved  for  a  rehearing,  which  motion,  for 
several  reasons,  cannot  be  granted. 

In  the  first  place  the  motion  was  not  timely  filed.  The  record 
shows  that  a  copy  and  notice  of  the  Department's  decision  was  re- 
ceived by  the  moving  party  on  March  12,  1941.  The  motion  for 
rehearing  was  received  in  the  Department  on  April  14,  1941. 

Rule  83  of  Practice,  which  is  stated  in  full  on  the  back  of  the 
notice  sent  to  McDougal,  provides  that  motions  for  rehearing  "*  *  * 
must  be  filed  within  30  days  after  receipt  of  notice  of  the  decision 
complained  of  *  *  *  and  must  be  filed  directly  with  the  Secretary  of 
the  Interior,  Washington,  D.C."  Excluding  March  12,  the  date 
upon  which  service  was  made,  the  30-day  period  during  which  a 
motion  could  have  been  timely  filed  expired  at  the  close  of  business 
on  April  11.  The  motion  thus  was  not  filed  within  the  time  allowed 
and  accordingly  there  is  no  warrant  for  its  consideration. 

It  may  also  be  pointed  out  that  the  motion  involves  the  adjudica- 
tion of  grazing  privileges  for  the  1938-39  grazing  season  and  thus 
the  case  is  moot.  It  is  true  that  the  case  was  equally  moot  and  the 
time  of  the  Department's  decision  on  the  appeal,  but  the  Department 
considered  it  desirable  not  to  dismiss  the  appeal  on  that  ground  but 
to  decide  the  case  in  order  that  there  might  be  some  guidance  by 
which  local  officers  of  the  Grazing  Service  could  dispose  of  the  con- 
troversy. While  the  Department  felt,  and  still  feels,  that  there  was 
ample  reason  to  consider  the  appeal  even  though  the  case  was  moot, 
it  does  not  feel  that  justification  exists  for  a  rehearing  in  a  case 
wherein  the  basic  facts  necessary  to  a  decision  may  now  vary  from 
those  that  existed  at  the  time  of  the  hearing  and  that  are  disclosed 
by  the  record. 

It  may  also  be  stated  that  the  motion,  even  if  otherwise  allowable, 
would  afford  no  grounds  for  a  rehearing.  The  motion  consists  only 
of  a  letter  which  reads  as  follows: 

I  wish  to  ask  a  rehearing. 

On  the  grounds  that  there  was  a  fence  built  in  1931  by  J.  N.  McDougal  along 
the  north  line  of  section  29  T.  24  S  R  8  W.  N.M.P.M.  and  maintained  by  him 
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until  October  of  1937,  at  which  time  he  threw  open  his  gate,  then  in  December 
1937  he  J.  N.  McDougal,  took  down  the  fence,  at  no  time  prior  to  October  1937 
did  J.  N.  McDougal  use  the  land  I  am  asking  for  in  this  case,  which  is  the 
S^^NWi^  and  SVs  of  section  29  T  24  S.  R  7  W.  N.M.P.M. 

There  is  nothing  to  show  that  this  evidence  is  newly  discovered 
or  that  it  could  not  have  been  presented  at  the  time  of  the  hearing. 
If,  as  the  moving  party  indicates,  the  fence  in  question  prevented 
James  M.  McDougal  from  using  the  range  which  the  moving  party 
by  implication  claims  to  have  used,  he  must  have  had  that  informa- 
tion at  the  time  of^  the  hearing  and  the  allegation  could  have  been 
offered  as  a  part  of  his  testimony.  Inasmuch  as  it  was  not  offered, 
a  present  desire  for  a  rehearing  in  order  to  introduce  this  allegation 
in  evidence  cannot  be  granted.  H art/man  v.  Warren  (on  review), 
19  L.D.  543.  Also  it  may  be  remarked  in  passing  that  the  use  or 
nonuse  of  the  range  in  question  by  either  party  during  the  priority 
period  would  not  necessarily  determine  the  right  to  use  the  land 
under  a  grazing  license.  Such  a  right  would  depend  on  the  extent 
of  the  priority  of  the  base  properties  of  the  parties  and  factors  of 
good  range  management. 

For  the  reasons  stated  the  motion  presents  no  grounds  for  favorable 
consideration  and  it  is  accordingly  denied. 

W.  C.  Mendenhall, 
Acting  Assistant  Secretary. 


C.  C.  SYKES,  Appellant 
A-21734  Decided  June  27,  IHl 

15.3    Review  Proceedings — Eehearing 

A  motion  for  a  rehearing  will  be  denied  where  no  errors  are  alleged  in  the 
Department's  decision. 

MOTION  FOR  REHEARING 

On  February  18,  1941,  the  Department  rendered  a  decision  on  the 
appeal  of  C.  C.  Sykes  from  a  decision  of  an  examiner  of  the  Grazing 
Service  which  affirmed  the  decision  of  the  regional  grazier  denying 
in  part  Sykes'  application  for  a  1938-1939  grazing  license  in  New 
Mexico  Grazing  District  No.  6.    Sykes  has  moved  for  a  rehearing. 

For  several  reasons  the  motion  cannot  be  entertained. 

In  the  first  place,  the  case  involves  applications  for  grazing  licenses 
for  the  1938-1939  grazing  season  and  hence  is  moot.  It  is  true  that 
the  case  was  equally  moot  at  the  time  of  the  Department's  decision 
of  February  18,  1941,  but  at  that  time  the  Department  felt  that  the 
appeal  should  not  be  dismissed  on  that  ground  but  should  be  decided 
in  order  that  the  local  officers  of  the  Grazing  Service  might  have 
guidance  in  disposing  of  subsequent  aplications  by  Sykes  and  the 
interveners  in  the  case. 

While  it  appears  that  the  Department's  action  in  thus  consider- 
ing the  appeal  was  desirable  under  the  circumstances,  it  is  not  felt 
that  any  good  purpose  would  be  served  by  now  ordering  a  rehearing 
and  thus  prolonging  a  controversy  over  the  extent  of  licenses  that 
have  long  since  expired.  This  would  be  true  even  were  the  motion 
meritorious,  which  it  is  not. 
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An  examination  of  the  motion  itself  provides  even  stronger 
grounds  for  holding  that  it  should  not  be  granted.  The  motion  sets 
out  certain  historical  allegations  concerning  Sykes'  prior  livestock 
operations  and  certain  facts  concerning  the  physical  factors  in  the 
area  involved  which  affect  livestock  operations  and  water  develop- 
ments. After  this  recital,  three  assignments  of  error  and  arguments 
thereon  appear.  Peculiarly,  even  though  this  motion  follows  a 
decision  of  the  Department  that  w^as  based  on  a  full  review  of  the 
record  and  critical  consideration  of  the  prior  action  in  the  case, 
all  of  the  errors  are  assigned  to  the  examiner. 

It  is  sufficient  to  state,  without  discussing  the  allegations  of 
error  in  detail,  that  each  involves  a  matter  or  matters  that  were 
fully  considered  and  discussed  in  the  Department's  decision.  No 
errors  are  alleged  in  the  findings  of  fact  and  conclusions  of  law 
in  that  decision  and  none  have  been  disclosed  by  a  reexamination 
of  the  record  pursuant  to  the  present  motion. 

No  warrant  has  been  shown  for  the  granting  of  a  rehearing  and 
accordingly,  the  motion  is  denied. 

W.  C.  Mendenhall, 
Acting  Assistant  Secretary. 


H.  E.  TANNER,  Appellant 
A-22507  Decided  June  27,  19U 

7.4    Base  Property  (Water) — Service  Area 

An  applicant  who  owns  or  controls  a  Class  2  water  is  not  entitled  to  a 
license  where  all  of  the  Federal  range  within  the  service  area  of  his  water 
is  serviced  by  Class  1  water. 

DECISION 

111  March  1939  H.  E.  Tanner  filed  an  application  for  a  license 
to  graze  90  cows,  18  horses,  and  550  goats  during  the  1939-1940 
grazing  season  in  New  Mexico  Grazing  District  No.  6. 

The  application  was  rejected  by  the  regional  grazier,  the  reason 
given  for  the  rejection  being  that  Tanner  had  onty  Class  2  base 
property  consisting  of  three  tanks,  that  the  range  which  Tanner 
requested  a  license  to  use  was  entirely  allotted  to  Don  T.  Lee  in 
satisfaction  of  the  Class  1  demand  of  his  base-property  waters,  and 
that  as  Class  2  waters  cannot,  under  the  provisions  of  the  Federal 
Range  Code,  compete  with  waters  in  Class  1,  Tanner  was  not  en- 
titled to  a  license. 

Tanner  appealed  and  a  hearing  was  held  before  an  examiner  of  the 
Grazing  Service.  On  October  4,  1939,  the  examiner  rendered  his 
decision  sustaining  the  action  taken  by  the  regional  grazier. 

By  his  letter  of  December  26,  1939,  addressed  to  the  Department, 
Tanner  complained  that  he  had  not  been  granted  a  license  and  asked 
what  could  be  done  about  it.  This  letter  was  considered  by  the 
Grazing  Service,  and  will  be  treated  by  the  Department,  as  an 
appeal  from  the  examiner's  decision. 

As  stated  above,  the  examiner  affirmed  the  decision  of  the  re- 
gional grazier.     Both  his  findings  of  fact  and  conclusions  of  law 
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were  identical  with  those  of  the  regional  grazier.  He  found  that 
the  appellant  owned  or  controlled  three  tanks,  only  one  of  which 
is  a  full-time  water  as  defined  by  section  2(k)  of  the  Federal  Range 
Code.  However,  this  one  water  was  not  developed  into  a  full-time 
water  until  1935,  or  after  the  expiration  of  the  priority  period  on 
June  28,  1934.  The  appellant  testified  that  until  this  tank  was 
developed  into  a  full-time  water,  it  was  necessary  to  water  his 
livestock  at  other  watering  places  that  were  not  owned  or  controlled 
by  him  when  his  own  watering  facilities  were  dry.  The  examiner 
also  found  that  the  intervener  Lee  owns  full-time,  prior  waters 
that  service  all  of  the  range  sought  by  Tanner,  and  that  as  such 
waters  are  Class  1  base  properties,  as  defined  in  section  4,  para- 
graph (2,  of  the  Code,  they  would  not  be  subject  to  competition  from 
the  waters  of  the  appellant  which  are  at  best  in  Class  2.  He,  ac- 
cordingly, affirmed  the  decision  of  the  regional  grazier  denying 
a  license  to  Tanner  and  allotting  the  range  to  Lee. 

Tanner's  letter  of  December  26,  1939,  supra^  is  really  not  an  ap- 
peal but  is  more  in  the  nature  of  a  complaint  concerning  his  failure 
to  obtain  a  license  to  use  the  Federal  range.  He  does  not  question 
the  facts  as  found  by  the  examiner  or  the  examiner's  conclusions 
based  on  such  facts.  He  merely  recounts  the  efforts  he  has  made 
to  obtain  a  license  and  complains  that  he  has  insufficient  range  to 
provide  feed  for  the  livestock  which  he  owns. 

A  review  of  the  evidence  sustains  fully  all  of  the  findings  made 
by  the  examiner.  Clearly  Tanner's  waters  are  at  best  Class  2  and 
cannot  compete  with  the  intervener's  Class  1  waters.  By  his  own 
testimony  the  appellant  has  admitted  that  the  classification  of  the 
base  properties  was  proper.  Therefore,  the  decision  of  the  examiner 
was  correct  and  should  be  and  is  affirmed. 

The  appeal  is  dismissed. 

W.  C.  Mendenhall, 
Acting  Assistant  Secretary, 


E.  B.  AND  KEimETH  S.  CORNELL,  Appellants 
A-22756  Decided  August  15^  191^1 

1.5    General — Conflict  with  State  Law 

Water  rights  are  real  property  interests  and  thus  are  determinable  only 
under  State  law.  In  cases  where  conflicting  claims  of  a  substantial  nature 
exist,  it  will  be  necessary  to  have  the  question  of  ownership  of  water 
rights  determined  by  the  courts  before  any  license  can  be  granted  thereon. 

6.2    Base  Property  (Land) — Commensurability 

Where  the  Grazing  Service  has  set  up  a  one  month  base  property  require- 
ment a  licensee  mast  show  that  he  can  support  his  licensed  livestock  on 
his  base  properties  for  at  least  one  month  out  of  each  year. 

DECISION 

E.  B.  and  Kenneth  S.  Cornell  have  appealed  from  a  decision  of 
an  examiner  of  the  Grazing  Service  which  modified  a  decision^  of 
the  regional  grazier  on  their  application  for  a  1940-41  grazing 
license  in  Nevada  Grazing  District  No.  3. 
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The  Cornells  applied  for  a  license  to  graze  1,025  sheep  from 
April  1,  1940,  to  October  31,  1940,  on  summer  range  east  of  Mud 
Springs,  Nevada,  and  from  November  1,  1940,  to  March  31,  1941,  on 
winter  range  west  of  Mud  Springs.  After  consideration  of  the 
application  the  regional  grazier  advised  the  Cornells  that  they  would 
be  licensed  to  graze  1,025  sheep  from  November  1,  1940,  to  March  31, 
1941,  but  that  their  application  to  graze  1,025  sheep  from  April  1 
to  October  31,  1940,  was  rejected  for  the  reason  that  they  had 
insufficient  class  1  base  propert}^,  and  no  summer  range  was  available 
to  permit  the  issuance  of  licenses  based  on  properties  in  the  lower 
preference  classes. 

The  applicants  appealed  and  the  case  was  set  for  hearing  on 
May  24,  1940,  at  Fallon,  Nevada.  At  the  time  and  place  specified, 
the  hearing  was  held.  E.  B.  Cornell  appeared  in  person  and  was 
represented  by  counsel.  The  George  B.  Williams  Land  and  Live- 
stock Compaiy  was  represented  by  counsel  and,  having  shown  that 
its  interests  would  be  affected  by  the  outcome  of  the  appeal,  it  was 
recognized  as  an  intervener. 

On  June  26,  1940,  the  examiner  handed  down  his  decision  mod- 
ifying the  regional  grazier's  decision  to  the  extent  of  ruling  that 
the  rejection  of  the  application  for  1,025  sheep  from  April  1,  1940, 
to  October  31,  1940,  was  in  error  in  that  there  was  sufficient  base 
property  to  warrant  the  issuance  of  a  license  for  20  cows  or  horses 
or  100  sheep  for  the  period  stated.    The  present  appeal  followed. 

For  reasons  which  follow,  it  is  apparent  that  the  appeal  must  be 
dismissed. 

At  the  hearing  it  was  disclosed  that  the  Cornells  owned  certain 
lands  and  possibly  certain  water  rights  which  they  claimed  entitled 
them  to  license  to  the  extent  applied  for.  Some  of  the  lands  are 
dependent  by  use,  as  defined  by  section  2(g)  of  the  Federal  Range 
Code,  whereas  others  are  not  dependent  by  use  and  are  so  far  from 
the  range  the  Cornells  desire  to  use  that  they  are  not  dependent  by 
location  as  defined  by  section  2(h)  of  the  Code.  Thus  these  latter 
lands  are  in  none  of  the  preference  classes  set  up  in  section  4  of  the 
Code  and,  as  the  licenses  issued  on  the  basis  of  other  lands  in  the 
area  that  are  within  the  preference  classes  result  in  full  utilization 
of  the  available  range,  they  do  not  constitute  base  property  upon 
which  a  license  can  be  predicated.  In  addition,  it  appears  that  all 
of  the  lands  owned  or  controlled  by  the  Cornells  except  the  Hoover 
Ranch,  which  is  not  offered  as  base  property,  are  unimproved  range 
lands  with  a  low  carrying  capacity. 

In  this  grazing  district,  waters  have  never  been  considered  as  base 
property  and  therefore  a  license  must  be  limited  by  the  carrying 
capacity  and  the  dependency  by  use  of  the  base-property  lands.  The 
Grazing  Service  has  set  up  a  1 -month  base  property  requirement 
in  this  district.  That  is  to  say,  a  licensee  must  show  that  he  can 
support  his  licensed  livestock  on  his  base  properties  for  at  least  one 
month  out  of  each  year.  Only  a  part  of  the  Cornells'  lands  are  in 
the  preference  classes,  and  these  lands  can  carry  only  20  cows  or 
horses  or  100  sheep  for  one  month  out  of  each  year.  The  remainder 
of  the  Cornells'  lands  are  in  no  preference  class  and,  as  the  licenses 
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granted  on  the  basis  on  the  class  1,  2  and  3  lands  in  the  area  exhaust 
the  available  range,  it  is  clear  that  the  Cornells'  license  must  be 
limited  to  20  cows  or  horses  or  100  sheep,  the  number  that  can  be 
supported  on  their  class  1  base  property  for  one  month  out  of  each 
year. 

So  far  as  the  Cornells'  waters  are  concerned,  they  do  not  entitle 
them  to  a  license. 

In  1937  a  hearing  was  held  pursuant  to  an  appeal  by  the  Cornells 
from  a  partial  rejection  of  their  application  for  a  license  for  that 
year.  At  the  hearing  it  developed  that  the  claims  of  the  Cornells 
to  the  ownership  of  the  same  water  rights  as  they  now  claim  were 
disputed  by  certain  other  livestock  operators  in  the  area.  In  view 
of  this  fact  the  examiner  ruled,  in  his  decision  of  July  6,  1937,  that 
the  ownership  of  water  rights  was  a  matter  for  determination  under 
State  law  and  that  he  would  make  no  attempt  to  decide  whether  the 
Cornells  were  entitled  to  a  license  on  the  basis  of  the  ownership 
of  the  asserted  water  rights  until  such  ownership  had  been  estab- 
lished in  a  court  of  competent  jurisdiction.  Notwithstanding  this 
ruling,  no  court  action  looking  to  the  determination  of  the  owner- 
ship of  the  water  rights  has  been  initiated,  and  the  validity  of  the 
claims  to  the  waters  was  as  questionable  at  the  time  of  the  1940 
hearing  as  it  was  at  the  hearing  in  1937. 

The  examiner  was  entirely  correct  in  ruling  that  the  Department 
cannot  determine  the  ownership  of  water  rights.  Water  rights  are 
real  property  interests  and  thus  are  determinable  only  under  State 
law.  Thomas  H.  G.  Glaspie^  53  I.D.  577.  Therefore,  before  any 
license  could  be  granted  on  the  basis  of  ownership  of  the  water 
rights,  it  would  be  necessary  to  have  the  question  of  such  ownership 
determined  by  the  courts. 

It  should  not  be  understood  from  this  that  the  Department  has 
required  or  will  require  that  in  all  cases  ownership  of  water  rights 
must  be  established  in  court  before  a  license  based  thereon  will  be 
issued.  It  is  only  in  cases  where  conflicting  claims  of  a  substantial 
nature  exist  that  such  poorf  of  ownership  will  be  required. 

It  should  also  be  noted  that,  as  stated  above,  the  Grazing  Service 
has  never  considered  water  as  base  property  in  this  district,  and 
apparently  there  is  no  reason  to  do  so  in  view  of  the  1 -month  base- 
property  land  requirement.  Also,  it  appears  from  the  record  that 
there  may  be  other  waters  servicing  the  range  sought  by  the  com- 
pany so  that  the  waters  tliat  they  claim  cannot  be  considered  as 
controlling  the  range.  For  these  reasons  it  should  be  pointed  out 
that,  even  in  the  event  that  the  appellants'  rights  to  the  water  were 
sufficiently  demonstrated,  there  is  no  assurance  that  they  would 
receive  a  license  based  thereon. 

In  view  of  the  considerations  stated,  it  is  apparent  that  the  deci- 
sion of  the  examiner  was  correct.  It  is  accordingly  affirmed  and 
the  appeal  is  dismissed. 

John  J.  Dempsey, 

Under  Secretary, 
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W.  L.  FITE,  Appellant 
A-22834  Decided  August  26,  191^1 

3.1    Appeal  Procedure — Right  of  Appeal 

An  applicant  who  has  received  a  license  for  the  number  of  livestock  and  the 
period  of  time  applied  for  and  has  been  given  an  allotment  sufficient  ta 
provide  forage  for  the  livestock  during  that  period,  has  no  grounds  for  an 
appeal. 

3.11     Appeal  Procedure — Burden  of  Proof 

In  the  case  of  any  license  issued  by  the  Grazing  Service  there  is  a  presump- 
tion that,  under  ordinary  conditions,  tlie  area  of  range  set  aside  for  the 
license  has  sufficient  carrying  capacity  to  afford  adequate  grazing  facili- 
ties for  his  licensed  livestock.  This  presumption  can  be  overcome  by  com- 
petent proof. 

4.1     Apportionment  of  the  Federal  Range — Area  of  Use 

A  license  should  not  be  issued  for  a  greater  number  of  livestock  than  is 
applied  for,  and  the  number  of  livestock  is  the  prime  determining  factor 
in  the  adjudication  of  an  application.  The  question  of  the  range  to  be 
used  is  determined  simply  by  allotting  such  range  as  will  provide  grazing 
facilities  for  the  livestock  for  which  the  license  is  to  issue. 

DECISION 

W.  L.  Fite  has  appealed  from  a  decision  of  an  examiner  of  the- 
Grazing  Service  which  affirmed  the  decision  of  the  acting  regional 
grazier  on  Fite's  application  for  a  1940-41  grazing  license  in  New 
Mexico  Grazing  District  No.  4. 

On  December  5,  1939,  Fite  filed  a  short-form  application  for  a 
license  to  graze  400  cows  and  10  horess  from  May  1,  1940,  to 
April  30,  1941,  on  an  individual  allotment.  He  had  had  an  allot- 
ment set  aside  for  his  use  during  the  term  of  his  1939-40  license 
and  he  asked  that  this  be  continued  and  that  he  be  given  additional 
range  in  certain  enumerated  sections  in  Ts.  5  and  6  S.,  R.  1  E.,  and 
T.  5  S.,  R.  2  E.,  N.M.P.M.,  New  Mexico.  After  his  application  had 
been  considered  by  the  advisory  board,  he  was  notified  by  the  acting 
regional  grazier  that  his  application  for  additional  range  was  re- 
jected in  part,  but  that  action  on  his  application  for  range  in 
T.  6  S.,  R.  1  E.,  then  allotted  to  Michel  Harriet,  would  be  suspended 
pending  his  appearance  before  the  board  and  the  submission  of 
information  relative  to  his  base  properties.  Fite  protested,  but  after 
consideration  of  the  protest,  the  acting  regional  grazier  advised  him 
that  his  application  for  the  additional  range  was  rejected  and  that 
he  would  be  given  a  license  to  graze  400  cows  and  10  horses,  the 
number  applied  for,  on  an  allotment  embracing  the  same  or  essen- 
tially the  same  lands  as  had  been  allotted  to  him  in  connection  with 
his  previous  license. 

Fite  appealed  and  the  case  was  set  for  hearing  before  an  examiner 
of  the  Grazing  Service.  At  the  hearing  Michel  Harriet,  who  was  the 
allottee  of  a  part  of  the  additional  range  sought  by  Fite,  and  wha 
would  therefore  be  materially  affected  by  the  outcome  of  Fite's  ap- 
peal, was  recognized  as  an  intervener.  On  August  28,  1940,  tha 
examiner  rendered  his  decision,  affirming  the  decision  of  the  regional 
grazier.     The  present  appeal  followed. 

O05071— 59 IG 
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It  is  not  necessary  to  enter  into  a  detailed  discussion  of  the 
various  phases  of  this  case  in  order  to  reach  a  decision. 

As  stated  above,  Fite  applied  for  a  license  to  graze  400  cows  and 
10  horses  during  the  1940-41  grazing  season,  and  a  license  for  this 
number  of  livestock  was  granted.  Nevertheless  Fite  appealed  to  the 
examiner  and  has  appealed  to  the  Department  for  the  reason  that 
his  allotment  was  not  enlarged  so  as  to  include  range  already 
allotted  to  others. 

In  the  case  of  any  license  issued  by  the  Grazing  Service,  there 
is  a  presumption  that,  under  ordinary  conditions,  the  area  of  range 
set  aside  for  the  licensee's  use  has  sufficient  carrying  capacity  to 
afford  adequate  grazing  facilities  for  his  licensed  livestock.  This 
presumption  can  be  overcome  by  competent  proof  that  the  carrying 
capacity  of  the  range  is  less  than  that  necessary  for  such  livestock. 
However,  in  the  absence  of  such  proof  the  presumption  obtains,  and 
thus  a  licensee  cannot  be  heard  on  an  appeal  based  solely  on  a  com- 
plaint that,  while  he  was  granted  a  license  for  the  livestock  enumer- 
ated and  for  the  period  set  out  in  the  application,  he  did  not  obtain 
an  allotment  embracing  more  land  than  is  needed  for  the  grazing 
of  the  licensed  livestock. 

In  the  present  case  Fite  asked  for  a  license  to  graze  400  cows  and 
10  horses  from  May  1,  1940,  to  April  30,  1941,  and  to  this  extent 
the  application  was  granted.  However,  he  was  not  given  certain  ad- 
ditional range  which  he  desired  to  use,  and  hence  he  appealed.  The 
records  of  the  range  survey  of  Fite's  allotment  show  that  it  would 
carry  approximately  445  cows  throughout  the  grazing  year.  This 
figure  is  based  on  an  examination  of  the  range  and  its  accuracy  is 
nowhere  disputed. 

Accordingly,  Fite  has  received  a  license  for  the  number  of  live- 
stock and  the  period  of  time  set  out  in  his  application  and  has  had 
set  aside  for  his  use  an  allotment  sufficient  to  provide  forage  for 
the  livestock  during  that  period.  Clearly  then,  he  has  no  grounds 
for  an  appeal. 

So  far  as  Fite's  claim  to  a  right  to  additional  range  is  concerned, 
possibly  he  is  entitled  to  some  range  that  is  now  or  was  at  the  time 
of  the  hearing  allotted  to  others.  However,  he  cannot  press  such 
a  claim  in  the  absence  of  an  application  to  graze  a  number  of 
livestock  in  excess  of  the  carrying  capacity  of  the  range  allotted  to 
him.  It  may  be  that  his  waters  are  the  only  waters  that  service  the 
additional  range  applied  for,  or  that  his  waters  are  in  a  higher 
preference  class  than  other  waters  that  service  the  range,  but  this 
does  not  mean  that  he  can  bring  about  an  allotment  of  such  range 
to  him  merely  to  establish  such  an  abstract  right.  In  other  words, 
range  will  not  be  allotted  to  an  applicant  solely  by  reason  of  the 
fact  that  his  waters  vest  in  him  a  superior  right  to  the  use  of  the 
range  unless  it  is  shown  that  such  range  is  necessary  to  provide 
grazing  facilities  for  the  livestock  for  which  he  is  licensed. 

A  license  is  never  issued  or  at  least  should  never  be  issued  for  a 
greater  number  of  livestock  than  is  applied  for,  and  the  number  of 
livestock  is  the  prime  determining  factor  in  the  adjudication  of  an 
application.  After  that  has  been  determined,  the  question  of  the 
range  to  be  used  follows,  and  such  question  is  determined  simply  by 
allotting  such  range  as  will  provide  grazing  facilities  for  the  live- 
stock for  which  the  license  is  to  issue. 
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In  the  present  case  Fite  obtained  a  license  for  the  number  of 
livestock  and  for  the  period  of  time  applied  for,  and  was  allotted 
sufficient  range  to  permit  of  the  exercise  of  the  grazing  privileges 
thus  granted.  He  can  validly  ask  for  no  more,  for  range  will  not  be 
allotted  merely  in  satisfaction  of  an  abstract  claim  and  in  the  face 
of  the  fact  that  such  an  allotment  would  take  range  from  others 
who  are  in  a  position  to  use  it  and  give  it  to  one  who  already  has 
sufficient  range  allotted  to  him  to  graze  all  the  livestock  for  which 
he  is  licensed. 

Accordingly,  the  decision  of  the  examiner  is  affirmed  and  the 
appeal  is  dismissed. 

John  J.  Dempsey, 

Under  Secretary, 


EOY  BUNDY,  CHAELES  H.  ESPLIN,  AND  CLAEENCE  LAMOREAUX, 

Appellants 

A-22855  Decided  August  26,  lOU 

3.1     Appeal  Procedure — Eight  of  Appeal 

A  licensee  has  no  right  to  appeal  the  action  taken  on  applications  filed  by 
others. 

DECISION 

On  February  12,  1940,  Eoy  Bundy  filed  a  short-form  application 
for  a  license  to  graze  25  cows  from  May  1,  1940,  to  December  31, 
1940,  on  an  allotment  which  had  previously  been  set  aside  for  his 
use  in  Arizona  Grazing  District  No.  1,  and  for  a  non-use  license 
"for  balance  of  carrying  capacity  of  allotment."  On  April  8,  1940, 
a  license  was  issued  for  the  grazing  of  25  cows  from  May  1,  1940, 
to  December  31,  1940,  as  requested  by  the  applicant,  and  a  non-use 
license  was  issued  for  209  cows  for  this  same  period,  this  latter  fig- 
ure presumably  representing  the  remaining  carrying  capacity  of 
Buncly's  allotment.  It  appears  that  on  November  7,  1939,  Bundy 
had  filed  an  appeal  of  some  sort  and  apparently  this  was  treated 
as  an  appeal  from  the  adjudication  of  the  application  which  was 
filed  on  February  12,  1940.  No  copy  of  the  appeal  is  with  the  rec- 
ord and  it  is  not  altogether  clear  why  the  examiner  saw  fit  to  con- 
sider it  an  appeal  from  an  adjudication  which  had  not  yet  been 
made. 

On  January  27,  1940,  Clarence  Lamoreaux  and  Charles  H.  Esplin 
filed  a  protest  against  the  issuance  of  any  license  to  Bundy  on  the 
grounds  that  the  water  claimed  by  Bundy  as  base  property  is  in- 
accessible to  the  area  which  was  allotted  to  Bundy,  and  that  Bundy 
has  inadequate  water  or  other  base  property  upon  which  to  base  a 
license. 

In  view  of  the  appeal  and  the  protest,  a  hearing  was  held  at  St. 
George,  Utah,  on  July  8,  1940,  before  an  examiner  of  the  Grazing 
Service.  At  the  hearing  it  developed  that  none  of  the  parties  was 
complaining  about  the  extent  of  the  license  which  he  had  received. 
Instead  it  appeared  that  Bundy  was  complaining  of  the  granting  of 
grazing  privileges  to  Lamoreaux  and  Esplin  and  also  to  John  Find- 
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lay  and  John  H.  Schmutz,  on  the  basis  of  ownership  or  control  of 
a  water  known  as  Big  Spring,  and  that  Lamoreaux  and  Esplin  were 
protesting  against  the  issuance  of  a  license  to  Bundy  on  the  grounds 
set  out  in  the  written  protest. 

In  view  of  this  situation,  the  examiner  ruled,  in  his  decision  of 
July  18,  1940,  in  part  as  follows: 

It  is  apparent  that  all  these  licensees  have  been  laboring  under  the  impres- 
sion that  one  mijrht  appeal  in  the  case  of  the  other.  This  impression  is  errone- 
ous, and  at  the  time  of  local  hearing  it  was  explained  to  the  parties  that  one 
could  not  appeal  in  the  case  of  the  other.  It  is  apparent  from  the  record  and 
from  the  case  files  reviewed  by  the  examiner  that  the  waters  of  each  have 
been  rated  for  certain  numbers  of  livestock.  The  location  of  areas  on  which 
this  rating  is  to  be  used  by  the  various  licensees  is  purely  a  matter  of  deter- 
mination to  be  made  by  the  local  officers  of  the  Grazing  Service  and  where 
such  grazing  privileges  are  distributed  is  a  matter  of  range  management  and 
not  a  matter  for  the  determination  of  the  applicants  themselves.  *  *  * 

He  then  dismissed  the  appeal  and  protest  and  affirmed  the  action  of 
the  regional  grazier  on  the  applications  of  the  parties. 

By  his  affidavit  of  November  25,  1940,  Bundy  alleged  that  his 
financial  condition  was  such  that  he  was  unable  to  pay  for  a  copy 
of  the  transcript  and  asked  that  such  copy  be  furnished  him  without 
cost,  as  provided  in  section  9,  paragraph  k  of  the  Federal  Range 
Code.  At  the  bottom  of  the  affidavit  is  a  request  for  the  examiner 
to  refer  the  case  to  the  Department.  The  Grazing  Service  has 
treated  this  request  as  an  appeal  and  has  transmitted  the  entire 
record. 

It  is  clear  that  the  action  of  the  examiner,  dismissing  the  appeal 
and  protest,  was  proper.  There  is  no  provision  for  an  appeal  or 
protest  based  on  the  final  action  taken  by  the  regional  grazier  on 
the  application  of  another.  While  no  copies  of  Bundy's  appeal 
appear  in  the  record,  it  is  at  least  clear  that  he  received  a  license 
exactly  in  accordance  with  his  application  and  that  he  had  no 
grounds  for  appeal  on  that  score.  In  the  protest  filed  by  Lamoreaux 
and  Esplin  they  merely  complain  of  the  issuance  of  a  license  to 
Bundy  without  alleging  that  the  extent  of  Bundy's  license  affects 
in  any  way  the  extent  of  their  licenses.  Thus  it  is  apparent  that 
the  parties  were  attempting  to  raise  by  way  of  appeal  or  protest 
questions  as  to  the  propriety  of  the  action  of  the  regional  grazier 
on  the  applications  filed  by  the  others. 

In  the  case  of  Joseph  F.  Livingston  and  Glade  Oook^  decided 
March  9,  1939  (A.  22362),  it  was  held: 

Upon  reconsideration  by  the  examiner  it  appears  that  the  interveners'  mo- 
tions to  dismiss  the  15  appeals  should  have  been  granted,  since  the  procedure 
outlined  in  the  Federal  Range  Code  contains  no  provision  for  an  appeal  by  one 
from  the  regional  grazier's  action  on  another's  application.  Sec.  9,  Par.  h  does 
provide  for  a  protest  by  anyone  against  any  recommendation  by  a  district 
advisoi-y  board  on  an  application,  but  following  the  action  of  the  regional 
grazier  on  that  application,  which  is  the  first  administrative  action,  no  other 
person  can  pursue  the  matter  of  that  particular  application  further  except  by 
way  of  formal  intervention  in  an  appeal  by  the  applicant  himself.  Any  appli- 
cant, of  course,  may  appeal  from  the  action  taken  on  his  own  application  and 
may  cite  allegedly  improper  action  taken  on  the  applications  of  others  for  the 
purpose  of  showing  wherein  his  own  application  has  been  prejudiced,  but  the 
other  applicants  may  become  parties  to  such  a  pi-oceeding  only  through  their 
own  intervention.  That  is  to  say,  the  Federal  Range  Code  provides  for  an 
appeal  by  Livingston  and  Cook  to  the  examiner  from  the  action  taken  by  the 
regional   grazier  on   their  own   application,   and   for  an   appeal   by   any  other 
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person  from  the  action  taken  on  his  own  application,  and  for  intervention  by 
either  in  the  other's  appeal  upon  a  sliowing  of  direct  interest,  but  it  does  not 
provide  for  a  direct  appeal  by  one  from  tlie  action  taken  on  the  other's  appli- 
cation. The  foregoing  comments  are  confined,  of  course,  to  appeals  from  the 
regional  grazier  to  the  examiner.  Appeals  from  the  examiner  to  the  Secre- 
tary of  the  Interior  are  governed  by  Sec.  9,  Par.  i. 

In  the  case  of  31.  S.  Marriott^  decided  February  10,  1041  (A. 
21673),  the  Department  held  that,  while  the  quoted  portion  of  the 
Livingston  and  Cook  decision  dealt  primarily  with  appeals,  it  ap- 
plied with  equal  force  to  protests  which  are  in  effect  appeals  con- 
cerning the  adjudication  of  an  application  of  another. 

In  view  of  these  rulings,  which  are  considered  sound,  it  is  clear 
that  the  examiner  was  correct  in  dismissing  the  appeal  and  the 
protest.  Accordingly,  the  decision  is  affirmed  and  the  present  appeal 
is  dismissed. 

John  J.  Dempsey, 

Under  Secretary. 


MILO  BLAKE,  Appellant 
A-22904  Decided  September  9,  1941 

4.7  Apportionment  of  the  Federal  Range — Season  of  Use 

Classification  of  range  as  to  season  of  use  must  depend  on  the  physical  char- 
acteristics of  the  range  itself  and  the  classification  should  be  based  upon 
these  factors  only  and  not  on  the  period  some  applicant  desires  to  use  it 
or  when  water  is  available. 

7.3    Base  Property  (Water)— Full  Time 

Waters  must  be  available  during  those  months  in  the  year  for  which  the 
range  is  classified  as  suitable  for  use  to  be  full-time. 

17.2  Transfer  and  Division — Base  Property  Qualifications 

Transfers  of  grazing  privileges  from  one  water  base  to  another  may  be  per- 
mitted where  the  service  area  of  the  new  water  is  essentially  the  same 
as  that  of  the  water  base  from  which  the  transfer  is  made. 

DECISION 

Milo  Blake  has  appealed  from  a  decision  by  an  examiner  of  the 
Grazing  Service  which  affirmed  a  decision  of  the  acting  regional 
grazier  denying  Blake's  application  for  a  non-use  license  to  the 
extent  that  the  application  was  based  on  a  claim  of  ownership  or 
control  of  certain  watering  facilities  known  as  the  Old  Nutter  Ponds. 

It  appears  that  Blake  is  a  member  of  what  is  known  as  the  "Big 
10,"  a  grazing  association  consisting  of  five  members,  the  other 
members  being  Wayne  C.  Gardner,  Ellis  Larson,  Leroy  Larson,  and 
J.  Gordon  Blake.  The  association  owns  or  controls  certain  water- 
ing facilities  located  in  the  district  and  the  members  own  certain 
specified  interests  in  the  water.  Prior  to  1940  the  various  members 
held  licenses  to  graze  on  the  allotments  set  up  around  the  various 
waters,  such  licenses  being  limited  to  the  grazing  facilities  in  the 
various  allotments  which  were  attributable  to  the  parts  of  the 
waters  which  they  claimed. 

On  March  13,  1940,  Blake  was  given  notice  by  the  district  grazier 
that  he  would  be  granted  a  non-use  license  for  392  cows,  May  1  to 
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December  31,  1940.  This  represented  his  total  grazing  privileges 
based  on  his  part  ownership  of  the  Old  Nutter  Ponds,  Wolf  Hole, 
Blake-Larson  Pond,  Blake-Larson  lambing-ground  waters,  and  the 
Pocum  allotment  waters.  On  March  30,  1940,  an  amended  notice 
was  sent  to  Blake,  reducing  his  non-use  license  to  318  cows.  This 
reduction  was  based  on  a  determination  by  the  district  grazier  that 
the  Old  Nutter  Ponds  did  not  constitute  base  property  as  they  did 
not  contain  water  during  the  period  of  the  year  when  the  range 
was  classified  as  suitable  for  use.  Blake  appealed  from  the  ruling 
in  the  latter  notice  and  the  case  was  set  for  hearing.  At  the  hearing 
Clarence  Lamoreaux,  who  claims  ownership  of  a  water  which  may 
compete  with  the  Old  Nutter  Pond,  and  George  H.  Seegmiller,  Char- 
lotte Beech,  and  Schmutz  Brothers,  whose  licenses  would  be  affected 
by  a  change  in  the  Old  Nutter  Pond  allotment,  were  permitted  to 
intervene. 

On  November  7,  1940,  the  examiner  handed  down  a  decision  af- 
firming the  decision  of  the  district  grazier  and  the  present  appeal 
followed. 

The  record  shows  that  the  Old  Nutter  Ponds  are,  in  fact,  what 
are  commonly  known  as  "tanks."  They  were  constructed  by  Pres- 
ton Nutter,  a  former  livestock  operator  in  the  area,  sometime  in 
1915  or  1916.  The  source  of  water  supply  for  the  ponds  was  Hur- 
ricane Wash,  which  courses  through  the  area.  When  the  ponds  were 
first  constructed  a  ditch  was  built  from  a  diversion  point  on  Hurri- 
cane Wash.  This  ditch  washed  out  and  a  new  ditch  was  constructed. 
There  appears  to  be  no  dispute  that  for  some  time  during  the  prior- 
ity period  the  new  ditch  carried  water  to  the  ponds  and  that  the 
ponds  were  used  by  Nutter  to  serve  the  surrounding  range  which 
was  used  by  his  livestock.  The  new  ditch  appears  to  be  badly 
washed  in  places  and  no  longer  serves  to  carry  flood  waters  from 
Hurricane  Wash  to  the  ponds.  The  ponds,  therefore,  can  only  fill 
from  the  natural  drainage  area,  which  covers  not  more  than  21/2 
sections  of  land. 

The  sole  issue  at  the  hearing  was  the  adequacy  of  the  ponds  to 
service  the  range  in  the  allotment  during  the  period  when  the  range 
is  classified  as  suitable  for  use.  Without  giving  a  detailed  digest 
of  the  testimony,  it  appears  that  the  examiner's  decision  was  correct 
but  that  certain  errors  in  administration  which  have  been  prejudi- 
cial to  the  interests  of  the  appellant  have  occurred  and  should  be 
corrected. 

According  to  the  testimony  of  the  district  grazier  no  classification 
of  the  range  as  to  season  of  use  has  been  made.  It  appears  that 
licenses  have  been  used  which  permit  the  grazing  of  cattle  through- 
out the  entire  year  whereas  licenses  for  the  grazing  of  sheep  are 
limited  to  a  grazing  period  of  six  months  and  the  district  grazier 
stated  that  he  considered  this  as  being  a  classification  as  to  seasons 
of  use. 

Section  5,  paragraph  a,  of  the  Federal  Range  Code  provides  as 

follows : 

Carrying  Capacity;  Seasons  and  Maximum  Annual  Period  of  Use.  For  the 
purpose  of  determining  what  use  of  the  Federal  range  will  be  most  consistent 
with  conservation  purposes,  the  carrying  capacity  of  each  administrative  unit 
or  area  in  a  grazing  district  will  be  rated,  and  each  will  be  classified  for  the 


DEPARTMENT  OF  THE  INTERIOR  GRAZING  DECISIONS,   193  6-195  8    235 

proper  season  or  seasons,  if  necessary,  of  its  use  and  for  the  maximum  period 
of  time  for  which  any  licensee  or  permittee  will  be  allowed  to  use  the  Federal 
range  lying  therein  during  any  one  year. 

It  will  be  noted  that  the  classification  of  a  unit  or  area  of  a 
district  for  the  proper  season  or  seasons  of  use  and  for  the  maximum 
period  of  use  by  a  licensee  or  permittee  is  to  be  carried  out  in 
accordance  with  conservation  principles.  In  other  words,  the  classi- 
fication is  to  be  done  with  a  view  to  conserving  the  range,  and  if 
on  any  range  the  physical  conditions  are  such  that  it  should  only 
be  used  for  a  given  number  of  months  of  the  year,  then  it  is  proper 
so  to  classify  the  range.  However,  such  classification  depends  on 
the  physical  conditions  of  the  range  itself,  and  not  on  the  waters 
which  service  the  range  or  on  the  time  some  applicant  desires  to 
use  it.  For  example,  two  separate  parts  of  the  range  may  be  iden- 
tical as  to  forage  produced,  elevation,  and  other  characteristics,  and 
both  thus  properly  subject  to  grazing  for  all  or  the  same  parts  of 
the  year.  Yet  one  part  may  be  serviced  by  water  for  only  one  month 
of  the  year  and  the  other  part  for  the  entire  year,  and  thus  from  a 
practical  standpoint  the  former  could  only  be  used  for  one  month 
of  the  year  and  the  latter  for  12  months.  However,  this  alone  does 
not  justify  a  classification  of  the  former  as  a  range  which  can  only 
be  properly  used  for  one  month  and  of  the  latter  as  a  range  that 
can  be  used  for  12  months.  The  classification  must  depend  on  the 
physical  characteristics  of  the  range  itself,  and  a  classification  should 
be  based  on  these  factors  only. 

The  records  in  this  and  other  cases  indicate  that  often  times  a 
range  is  classified  for  use  either  on  the  basis  of  the  part  or  parts 
of  the  year  during  which  water  is  available  or  in  accordance  with 
the  period  or  periods  during  which  applicants  wish  to  use  the  range.^ 
The  error  of  such  methods  of  classification  is  readily  apparent. 

It  will  be  noted  by  reference  to  the  various  provisions  of  the 
Federal  Eange  Code  that,  in  areas  where  licenses  or  permits  are 
issued  on  the  basis  of  ownership  or  control  of  waters  that  are 
offered  as  base  property,  preference  is  given  to  waters  having  cer- 
tain attributes,  i.e.,  they  must  be  "prior"  or  "full-time"  or  both. 
Full-time  waters  are  defined  in  section  2(k)  of  the  code  as  being 
"suitable  for  consumption  by  livestock  and  vailable,  accessible,  and 
adequate  for  a  given  number  of  livestock  during  those  months  in  the 
year  for  which  the  range  is  classified  as  suitable  for  use^  [Italics 
supplied.]  If  waters  are  not  full-time,  they  do  not  come  within  the 
preference  classes  set  up  in  section  4  of  the  code. 

It  was  not  intended  by  the  code  that  arbitrary  distinctions  should 
be  set  up  which  might  be  prejudicial  to  one  applicant  and  unduly 
favorable  to  another.  Yet  if  an  area  of  range  were  classified  as 
suitable  for  use  during  only  three  months  of  the  year  for  the  reason 
that  the  waters  which  serviced  that  area  were  available  only  during 
those  months,  and  another  area  of  range,  identical  in  all  respects  to 
the  first,  were  classified  as  suitable  for  use  for  10  months  simply 
because  the  waters  servicing  the  area  were  available  for  10  months, 
then,  in  fact,  the  classification  is  no  classification  at  all,  but  is  merely 
a  determination  of  the  maximum  period  of  time  during  any  year 
when  a  given  area  of  range  is  serviced  by  water.  This  would  work 
to  the  advantage  of  some  applicants  and  to  the  disadvantage  of 
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others,  for  in  the  example  given  it  would  mean  that  in  one  area 
waters  that  are  adequate  for  only  three  months  would  be  full-time, 
whereas  in  an  adjoining  area  wherein  the  physical  conditions  of  the 
range  were  identical,  a  water  which  was  available  for  nine  months 
would  fail  by  one  month  to  come  within  the  definition  of  "full-time." 

In  the  instant  case,  it  is  conceded  that  the  range  has  not  been 
classified,  but  that  waters  are  considered  full-time  if  they  are  avail- 
able during  the  periods  of  the  licenses  that  are  based  thereon.  In 
the  case  of  licenses  to  graze  cattle,  they  are  issued  for  12  months, 
whereas  in  the  case  of  licenses  to  graze  sheep,  they  are  issued  for 
six  months.  Thus  in  the  case  of  the  cattle  operator,  he  is  required 
to  have  water  for  12  months  if  the  water  is  to  be  called  full-time, 
whereas  the  sheep  operator  need  only  have  water  that  is  available 
for  six  months  in  order  to  have  it  receive  the  same  consideration. 
This  appears  unjust  and  will  not  occur  if  a  proper  classification  of 
the  range  is  made. 

While  it  appears  that  no  real  classification  of  the  range  has  been 
made  in  the  area  involved  in  this  case,  it  is  readily  apparent  that 
the  range  can  be  used  for  at  least  six  months  of  the  year  and  that 
it  is  properly  classifiable  for  use  at  least  for  such  a  period.  There- 
fore, as  will  more  fully  appear,  the  failure  to  have  made  a  proper 
-classification  is  of  no  particular  importance  in  this  case. 

There  is  testimony  in  the  record  to  the  effect  that  the  Nutter 
Ponds  have  contained  water  at  various  times  since  the  ditches  were 
washed  out,  but  it  is  apparent  that  even  though  the  range  were 
classified  for  use  by  cattle  for  only  six  months  of  the  year,  the 
ponds  still  would  not  be  full-time  waters  for  they  will  not  provide 
stock  water  over  that  period  of  time.  The  only  source  of  water  is 
natural  drainage  and  the  drainage  area  is  too  small  to  cause  the 
ponds  to  contain  water  for  more  than  a  week  or  so  after  heavy  rains. 
Such  being  the  case,  the  waters  are  not  full-time  waters  within  the 
meaning  of  the  Federal  Eange  Code  and  do  not  justify  the  issuance 
of  a  license  or  the  setting  up  of  an  allotment  based  thereon. 

However,  it  appears  clear  that,  if  the  ditches  were  restored  and 
proper  diversion  facilities  were  reinstated,  the  ponds  would  hold 
water  as  well  as  any  other  ponds  or  tanks  in  the  area.  Apparently 
the  appellant  and  his  associates  are  desirous  either  of  restoring  the 
ditches  so  that  the  ponds  will  contain  an  adequate  water  supply,  or 
of  transferring  their  water  claim  from  the  ponds  to  some  point  on 
Hurricane  Wash.  The  first  proposed  procedure  may  be  the  only 
one  which  can  be  followed  if  the  ponds  are  to  retain  their  Class  1 
rating. 

The  record  shows  that  the  ditches  have  not  been  restored  because 
a  permit  to  maintain  the  ditches  was  canceled  by  the  regional 
grazier.  It  was  stated  at  the  hearing  that  the  regional  grazier 
advised  the  appellant  or  his  associates  that,  upon  rejection  of  their 
application  by  the  notice  of  March  30,  the  section  4  permit  which 
had  been  previously  issued  to  them  automatically  expired. 

It  is  recognized  that  watering  facilities  will,  from  time  to  time, 
be  limited  or  totally  destroyed  by  floods  and  other  occurrences. 
Technically,  when  any  water  is  so  destroyed  it  ceases  to  constitute 
base  property  upon  which  a  license  can  be  predicated.  However, 
this  does  not  mean  that  steps  cannot  be  taken  to  restore  the  waters 
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and  thus  revive  the  qualifications  for  a  license.  In  the  present  case 
there  is  no  assurance  that  the  appellant  and  his  associates  need  any 
section  4  permit  to  restore  the  ditch  to  working  condition  but,  even 
assuming  that  such  permit  is  necessary,  there  is  no  reason  why  it 
should  not  be  granted  in  order  that  the  ponds  can  be  restored  to 
their  former  capacity.  While  it  is  true  that,  at  the  time  of  the 
hearing  and  for  some  time  prior  thereto,  the  ponds  did  not  contain 
waters  sufficient  to  justify  a  license,  there  is  no  reason  why,  upon 
their  restoration,  they  should  not  again  constitute  base  property  and 
entitle  the  appellant  and  his  associates  to  a  license  based  thereon. 

So  far  as  the  transfer  of  the  water  right  is  concerned,  this  may 
or  may  not  entitle  the  appellant  to  a  license.  Grazing  licenses  based 
on  water  depend  on  the  service  area  of  the  water  and  are  so  limited. 
Therefore,  a  water  cannot  be  a  transmigratory  thing  which,  by 
constant  shifting,  brings  new  lands  into  the  service  area.  Roman  G. 
and  Serapio  Nunez^  decided  December  21,  1940.  This  does  not  mean 
that  there  cannot  be  transfers  on  waters  which  include  essentially 
the  same  service  area,  but  such  transfers  cannot  be  made  where 
considerably  new  land  is  brought  into  the  service  area  if  the  Class  1 
rating  is  to  be  retained.  The  record  does  not  show  whether  or  not 
the  transfer  proposed  will  embrace  a  new  or  substantially  new  serv- 
ice area.  If  not,  and  it  is  in  accordance  with  good  range  manage- 
ment, there  would  appear  to  be  no  reason  why  the  new  location  of 
the  waters  should  not  receive  the  same  recognition  as  the  old. 

So  far  as  the  appeal  is  concerned,  it  appears  that  the  Old  Nutter 
Ponds  were  not  adequate  to  service  the  range  for  any  substantial 
period  and  cannot  be  until  they  have  been  restored  to  their  former 
condition  or  until  an  allowable  transfer  of  the  water  rights  based 
thereon  has  been  made.  Accordingly,  the  decision  of  the  examiner 
is  affirmed  and  the  appeal  is  dismissed  with  instructions  that  the 
regional  grazier  shall  grant  the  appellant  or  any  of  his  associates 
claiming  an  interest  in  the  Old  Nutter  Ponds  a  section  4  permit  to 
restore  the  ditches  and  points  of  diversion  in  case  an  application 
therefor  is  made. 

John  J.  Dempset, 

Under  Secretary. 

PRITZ  HANSTEN,  Appellant 
A-22967  Decided  September  19, 191^1 

1.4  General — Validity  of  Regulations 

The  preference  provisions  of  the  Code  are  not  in  conflict  with  section  3  of 
the  Taylor  Grazing  Act  and  are  entirely  valid. 

1.5  General — Conflict  with  State  Law 

The  authority  conferred  on  the  Department  of  the  Interior  by  Congress  in 
the  exercise  of  its  constitutional  power  to  dispose  of  and  make  all  needful 
rules  and  regulations  respecting  the  territory  or  other  property  of  the 
United  States  is  not  limited  or  abridged  by  a  conflicting  State  statute  and, 
so  far  as  a  conflict  may  exist,  the  former  must  prevail. 

5.1  Base  Property  (Generally) — Ownership  or  Control 

In  an  area  where  only  lands  are  considered  as  base  property,  the  ownership 
or  control  of  water  has  no  bearing  on  the  determination  of  an  applicant's 
qualification  for  a  license  or  permit. 
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DECISION 

On  January  2,  1940,  Fritz  Hansten  filed  an  application  for  a  1940 
grazing  license  in  Idaho  Grazing  District  No.  5.  Upon  considera- 
tion of  the  application  the  advisory  board  recommended  its  rejection 
for  the  reason  that  the  base  property  offered  by  Hansten  was  de- 
pendent by  location  only,  and  thus  in  Class  3  of  the  preference 
classes  set  up  in  section  4  of  the  Federal  Range  Code,  and  that  the 
available  range  was  already  allotted  to  other  applicants  having  base 
properties  in  the  higher  preference  classes.  Hansten  protested,  but 
upon  reconsideration  the  board  reaffirmed  its  previous  recommenda- 
tion.   Hansten  then  appealed. 

The  case  was  set  for  hearing  before  an  examiner  of  the  Grazing 
Service  on  February  12,  1941,  at  Shoshone,  Idaho.  At  the  hearing 
it  appeared  that  Hansten  and  the  representative  of  the  Grazing 
Service  were  in  a  position  to  stipulate  all  facts  germane  to  the 
general  issue  presented,  and  accordingly  no  testimony  was  taken. 
Instead,  a  written  stipulation  of  facts  was  prepared  and  signed  by 
Hansten  and  the  Acting  District  Grazier,  and  the  examiner's  deci- 
sion, dated  February  18,  1941,  was  based  on  these  facts. 

Hansten  stipulated,  among  other  things,  that  his  base  property 
was  not  dependent  by  use,  as  defined  in  section  2(g)  of  the  Federal 
Range  Code.  It  was  also  stipulated  that  the  property  was  imme- 
diately adjacent  to  the  Federal  range  which  he  desired  to  use.  Ac- 
cordingly, the  examiner  ruled  that  the  property  was  dependent  by 
location  only  and  that  it  had  been  properly  placed  in  Class  3  of 
the  preference  classes.  The  examiner  also  referred  to  the  stipula- 
tion that  the  licenses  based  on  Class  1  and  Class  2  base  properties 
in  the  area  resulted  in  complete  utilization  of  the  available  Fed- 
eral range,  and  ruled  that  this  precluded  the  issuance  of  any  license 
to  Hansten  on  the  basis  of  his  Class  3  property.  The  examiner 
accordingly  affirmed  the  action  of  the  regional  grazier  rejecting  the 
application.     The  present  appeal  followed. 

In  the  appeal  Hansten  does  not  attempt  to  repudiate  the  stipula- 
tions into  which  he  entered,  but  in  substance  contends  that  the 
proximity  of  his  base  property  to  the  Federal  range  entitles  him 
to  a  license  under  the  general  provisions  of  section  3  of  the  Taylor 
Grazing  Act,  and  that  section  2(g)  of  the  Federal  Range  Code  is 
void  and  of  no  effect  because  of  conflict  with  those  provisions.  He 
also  alleges  error  on  the  part  of  the  advisory  board  and  the  exam- 
iner in  that  they  allegedly  ignored  what  is  known  as  the  "Two-mile 
Limit  Law"  of  Idaho  (sec.  24-801,  Idaho  Code,  Ann.)  which  makes 
it  unlawful  to  herd  sheep  within  two  miles  of  land  owned  by  others. 
This  is  no  doubt  considered  important  by  the  appellant  for  the 
reason  that  the  range  which  he  has  applied  to  use  is  being  used  by 
others  under  licenses  calling  for  the  grazing  of  sheep.  In  addition, 
Hansten  seems  to  be  contending  that  he  is  entitled  to  a  license  by 
reason  of  the  fact  that  he  is  a  member  of  an  irrigation  company 
which  controls  the  North  Side  Canal,  allegedly  the  only  source  of 
livestock  water  supply  for  the  range  which  he  wishes  to  use. 

So  far  as  Hansten's  question  as  to  the  validity  of  the  preference 
provisions  of  the  Federal  Range  Code  is  concerned,  that  question 
has  already  been  fully  treated  by  the  Department  in  the  decision  of 
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March  9,  1939,  in  the  case  of  Joseph  F.  Livingston  and  Glade  Cook. 
The  statements  in  that  decision  reflect  adequately  the  views  of  this 
Department  on  the  issue  raised  and  any  further  statements  at  this 
time  would  be  repetitious.  Suffice  to  say  that  the  Department  has 
held  that  the  preference  provisions  of  the  Code  are  entirely  valid 
and  are  in  furtherance  of  the  aims  and  purposes  of  the  Taylor 
Grazing  Act.  In  this  connection,  attention  is  also  directed  to  a 
Solicitor's  opinion  approved  January  21,  1937  (56  I.D.  62),  wherein 
the  nature  and  extent  of  the  Department's  authority  to  grant  graz- 
ing privileges  under  the  Taylor  Grazing  Act  are  fully  discussed. 

The  failure  of  the  Grazing  Service  to  have  given  consideration 
to  the  "Two-mile  Limit  Law"  in  Idaho  does  not  constitute  error. 
The  Department  is  fully  aware  of  the  provisions  of  that  law  and 
of  the  fact  that  its  validity  as  a  proper  exercise  of  State  police 
power  has  been  upheld.  However,  as  is  true  in  any  case  wherein  a 
State  has  enacted  legislation  dealing  with  subject  matter  the  con- 
trol of  which  has  been  vested  in  the  Congress,  such  legislation  is 
controlling  only  until  such  time  as  the  Congress  has  legislated  in 
the  same  lield.  Omaechevarria  v.  Idaho,  246  U.S.  343.  Prior  to  the 
approval  of  the  Taylor  Grazing  Act  the  "Two-mile  Limit  Law"  was 
recognized  as  a  valid  exercise  of  police  power  by  the  State.  Bacon 
V.  Walker,  204  U.S.  311 ;  Bomn  v.  Walling,  204  U.S.  320.  However, 
the  Taylor  Grazing  Act  provides  for  the  administration  of  the  pub- 
lic domain  by  this  Department  and  for  the  granting  of  grazing 
privileges  under  rules  and  regulations.  The  authority  thus  con- 
ferred on  this  Department  by  the  Congress  in  the  exercise  of  its 
constitutional  power  to  dispose  of  and  make  all  needful  rules  and 
regulations  respecting  the  territory  or  other  property  of  the  United 
States  is  not  limited  or  abridged  by  a  conflicting  State  statute  and, 
so  far  as  a  conflict  may  exist,  the  former  must  prevail.  Chicago 
R.L  &  P.R.  Co.  V.  Hardwick  Farmers''  Elevator  Co.,  226  U.S.  426. 

The  rules  and  regulations  that  control  the  issuance  of  grazing 
licenses  and  permits  make  no  provision  for  the  recognition  of  any 
laws  such  as  the  "Two-mile  Limit  Law"  as  a  bar  to  the  issuance 
of  a  license  or  permit.  Neither  do  they  provide  for  any  discrimi- 
nation or  restrictions  against  graziers  of  sheep  or  cattle.  To  the 
extent,  then,  that  the  State  law  would  impose  additional  restrictions 
in  a  field  wherein  the  Congress  has  completely  and  adequately  leg- 
islated, such  law  must  fail. 

Accordingly,  there  was  no  error  in  the  failure  of  the  regional 
grazier  or  the  examiner  to  take  cognizance  of  the  "Two-mile  Limit 
Law"  in  the  granting  of  grazing  privileges  in  the  area. 

Parenthetically,  it  may  be  mentioned  that  the  applicability  of  the 
"Two-mile  Limit  Law"  is  not  a  matter  of  direct  concern  to  the  ap- 
pellant and  is  a  doubtful  ground  for  an  appeal.  Having  been  de- 
nied a  license,  the  appellant's  objection  to  the  grazing  of  sheep  on 
the  range  which  he  desires  to  use  is  in  effect  an  attempt  to  appeal 
in  the  matter  of  the  action  taken  on  the  application  of  another. 
Such  an  appeal  will  not  lie.  Joseph  F.  Livingston  and  Glade  Cook, 
supra;  M.  S.  Marriott,  decided  February  10,  1941  (A.  21673). 

So  far  as  Hansten's  claim  of  partial  ownership  or  control  of 
waters  that  service  the  range  is  concerned,  it  is  sufficient  to  state  that, 
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in  the  particular  area  under  discussion,  only  lands  are  considered  as 
base  property.  Thus,  the  ownership  or  control  of  water  has  no 
bearing  on  the  determination  of  an  applicant's  qualification  for  a 
license  or  permit.  Furthermore,  his  allegation  that  such  waters  are 
the  only  waters  servicing  the  range  in  question  is  made  for  the  first 
time  on  appeal  and  is  not  borne  out  by  the  stipulations.  In  the 
stipulations  it  is  merely  stated  that  livestock  using  the  Federal 
range  to  the  west  of  the  appellant's  ranch  water  at  the  canal.  This 
does  not  amount  to  a  stipulation  that  the  canal  is  the  only  source 
of  water  for  livestock  using  that  range,  and  therefore  is  not  an 
indication  that  the  ownership  or  control  of  such  water  would  give 
the  appellant  any  modicum  of  control  of  the  range. 

No  error  appears  in  the  decision  of  the  examiner  or  in  the  deter- 
minations reached  by  the  regional  grazier  in  his  consideration  of 
Hansten's  application.  Accordingly,  the  decision  of  the  examiner  is 
affirmed  and  the  appeal  is  dismissed. 

John  J.  Dempsey, 

Under  Secretary, 


B.  H.  KINNEY,  Appellant 
A-22512  Decided  September  26,  IHl 

3.4  Appeal  Procedure — ^Withdrawal  of  Appeal 

Withdrawal  of  an  appeal  "without  prejudice  to  the  right  of  appeal  from 
action  on  future  applications"  may  be  granted  and  the  appeal  dismissed. 

DECISION 

On  October  5,  1939,  an  examiner  of  the  Grazing  Service  rendered 
a  decision  on  the  appeal  of  B.  H.  Kinney  from  a  decision  by  the 
regional  grazier  denying  Kinney's  application  for  a  1939-40  grazing 
license  in  New  Mexico  Grazing  District  No.  4.  Kinney  appealed 
from  the  examiner's  decision. 

The  Department  is  now  in  receipt  of  a  letter  dated  September  16, 
1941,  from  the  appellant's  local  attorney,  withdrawing  the  appeal 
and  stating  that  such  withdrawal  "is  made  without  prejudice  to 
Mr.  Kinney's  rights  in  connection  with  any  application  for  grazing 
license  for  the  present  year  or  any  future  application  by  him  for 
grazing  license,  and  is  also  made  without  prejudice  to  his  rights  to 
appeal  from  any  such  applications." 

In  view  of  this  letter,  the  appeal  is  dismissed.  As  the  appeal  in- 
volved only  the  question  of  Kinney's  right  to  receive  a  grazing 
license  for  the  1939-40  grazing  season,  this  dismissal  will  not  prej'u- 
dice  his  right  to  appeal  from  a  rejection  of  any  application  which 
he  may  have  filed  for  the  present  season  or  which  he  may  file  for 
any  future  season. 

John  J.  Dempsey, 

Under  Secretary. 
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A.  J.  MULLEN,  Appellant 
A-22928  Decided  September  26^  1941 

1.5  General — Conflict  with  State  Law 

Where  a  substantial  controversy  exists  as  to  the  ownership  of  waters,  the 
question  must  be  decided  by  a  court  of  competent  jurisdiction  and  not  by 
the  Department. 

3.1  Appeal  Procedure — Right  of  Appeal 

One  who  has  received  all  he  applied  for  in  the  way  of  a  license  cannot 
complain  of  the  action  taken  on  the  application  of  another. 

4.3  Apportionment  of  the  Federal  Range — Individual  Allotments 

Allotment  lines  which  have  remained  unchanged  for  five  or  six  years  may 
be  preserved  pending  the  determination  of  the  ownership  of  the  control- 
ling waters. 

5.1  Base  Property  (Generally) — Ownership  or  Control 

Where  a  substantial  controversy  exists  as  to  the  ownership  of  waters,  the 
question  must  be  decided  by  a  court  of  competent  jurisdiction  and  not  by 
the  Department. 

DECISION 

On  January  16,  1940,  A.  J.  Mullen  filed  an  application  to  graze 
1,290  head  of  cattle  from  January  16  to  May  15,  1940,  on  two  allot- 
ments of  Federal  range  in  Arizona  Grazing  District  No.  2,  and  on 
August  12,  1940,  he  filed  a  supplemental  application  to  graze  430 
head  of  cattle  from  May  16  to  July  31,  1940,  and  355  head  of  cattle 
from  August  1  to  December  31,  1940.  The  applications  were  ap- 
proved for  the  numbers  of  livestock  and  periods  of  time  requested. 

In  his  application  of  January  16,  1940,  Mullen  asked  to  be  li- 
censed to  graze  his  livestock  on  lands  theretofore  allotted  to  him, 
and  the  license  which  was  issued  described  those  allotments.  The 
supplemental  application  of  August  12,  1940,  requested  the  use  of 
the  land  described  in  the  outstanding  license,  and  the  supplemental 
license  also  listed  those  lands. 

Thus  it  is  clear  that  the  licenses  received  by  Mullen  were  exactly 
as  applied  for.  Notwithstanding  this  fact,  however,  it  appears  that 
Mullen  complained  of  the  fact  that  certain  Federal  range,  already 
allotted  to  John  F.  Gross,  was  not  allotted  to  him.  The  record  is  by 
no  means  clear  as  to  just  how  this  complaint  was  brought  to  the 
attention  of  tlie  Grazing  Service,  but  it  appears  probable  that  Mullen 
appeared  before  the  Advisory  Board,  of  which  he  is  a  member,  and 
protested  the  setting  up  of  an  allotment  as  applied  for  by  Gross  or 
as  proposed  by  the  Board.  Mullen  claims  to  have  acquired  certain 
watering  places  within  Gross'  allotment  and  is  desirous  of  obtaining 
approximately  nine  sections  of  Federal  range  in  Gross'  allotment  for 
addition  to  his  own  allotment.  The  action  taken  on  Mullen's  protest 
is  not  clearly  disclosed  by  the  record,  but  it  is  indicated  that  it  was 
disregarded  by  the  Board,  or  at  least  that  action  thereon  was  sus- 
pended pending  efforts  to  effect  an  agreement  by  Mullen  and  Gross 
as  to  the  common  boundary  of  their  allotments.  This  interpretation 
of  the  record  is  sustained  by  the  statement  appearing  in  a  letter 
dated  October  2,  1940,  from  the  regional  grazier  to  Gross  calling 
attention  to  the  fact  that  the  attempt  to  bring  about  an  agreement 
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between  Mullen  and  Gross  had  been  unsuccessful.  Also,  in  this 
same  letter,  the  regional  grazier  stated  that  the  appeal  of  Mullen 
had  been  referred  to  an  examiner  of  the  Grazing  Service  for  a  hear- 
ing. This  would  indicate  that  Mullen  had  appealed  from  the  re- 
fusal of  the  Board  and  the  regional  grazier  to  entertain  his  protest. 

Notwithstanding  the  fact,  as  will  be  more  fully  discussed  below^ 
that  Mullen  had  no  right  of  appeal  under  the  circumstances,  a  hear- 
ing was  held  at  Kingman,  Arizona,  on  October  14,  1940.  At  this 
hearing.  Gross  appeared  as  an  intervener. 

As  has  already  been  shown,  it  is  clear  that  Mullen  was  given  all 
that  he  applied  for  under  both  of  his  1940  applications.  However, 
he  was  not  satisfied  with  this,  but  because  of  his  claim  that  he  had 
acquired  ownership  or  control  of  certain  watering  facilities  within 
Gross'  allotment,  he  protested  the  action  taken  on  the  application 
of  Gross.  This  he  was  entitled  to  do,  for  under  the  provisions  of 
section  9,  paragraphs  a  and  6,  of  the  Federal  Eange  Code,  anyone 
can  protest  in  the  matter  of  the  action  taken  by  the  Advisory  Board 
on  the  application  of  another.  However,  that  right  of  protest  ex- 
tends only  to  actions  taken  by  the  Advisory  Board,  and  a  protest 
will  not  lie  against  a  decision  by  the  regional  grazier.  Mullen  re- 
ceived all  he  applied  for  in  the  way  of  a  license  and  thus  he  could 
not  be  heard  to  complain  of  the  action  taken  in  his  own  case.  Thus 
his  appeal  from  the  action  taken  by  the  regional  grazier  on  his 
protest  against  the  action  taken  on  Gross'  application  was  clearly 
an  attempt  to  appeal  from  the  action  taken  by  the  regional  grazier 
on  the  application  of  another.  This  is  not  permitted  by  the  Code 
and  such  attempted  appeal  should  never  have  been  recognized  as 
ground  for  a  hearing.  A  similar  question  arose  in  the  case  of 
Joseph  F.  Livingston  and  Glade  Cook^  and  in  a  decision  of  an 
examiner  of  the  Grazing  Service,  approved  by  the  Department  on 
March  9,  1939,  it  was  stated : 

Upon  reconsideration  by  the  examiner  it  appears  tiiat  the  interveners'  motions 
to  dismiss  the  15  appeals  should  have  been  granted,  since  the  procedure  out- 
lined in  the  Federal  Range  Code  contains  no  provision  for  an  appeal  by  one 
from  the  regional  grazier's  action  on  another's  application.  Sec.  9,  Par.  h  does 
provide  for  a  protest  by  anyone  against  any  recommendation  by  a  district 
advisory  board  on  an  application,  but  following  the  action  of  the  regional 
grazier  on  that  application,  which  is  the  first  administrative  action,  no  other 
person  can  pursue  the  matter  of  that  particular  application  further  except  by 
way  of  formal  intervention  in  an  appeal  by  the  applicant  himself.  Any  appli- 
cant, of  course,  may  appeal  from  the  action  taken  on  his  own  application  and 
may  cite  allegedly  improper  action  taken  on  the  applications  of  others  for  the 
purpose  of  showing  wherein  his  own  application  has  been  prejudiced,  but  the 
other  applicants  may  become  parties  to  such  a  proceeding  only  through  their 
own  intervention.  That  is  to  say,  the  Federal  Range  Code  provides  for  an 
appeal  by  Livingston  and  Cook  to  the  examiner  from  the  action  taken  by  the 
regional  grazier  on  their  own  application,  and  for  an  appeal  by  any  other 
person  from  the  action  taken  on  his  own  application,  and  for  intervention  by 
either  in  the  other's  appeal  upon  a  showing  of  direct  interest,  but  it  does  not 
provide  for  a  direct  appeal  by  one  from  :he  action  taken  on  the  other's  appli- 
cation. The  foregoing  comments  are  confined,  of  course,  to  appeals  from  the 
regional  grazier  to  the  examiner.  Appeals  from  the  examiner  to  the  Secre- 
tary of  the  Interior  are  governed  by  Sec.  9,  Par.  i. 

In  this  connection  see  also  a  decision  of  February  10,  1941,  in  the 
case  of  M.  S.  Marriott,  A.  21673. 
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Notwithstanding  the  fact  that  Mullen's  appeal  thus  should  have 
been  dismissed,  it  appears  that  there  are  certain  matters  in  issue 
upon  which  the  Department  should  comment  in  order  that  the  con- 
troversy can  be  finally  disposed  of. 

As  stated  above,  Mullen's  claim  to  an  increase  in  his  allotments 
stems  from  his  claim  to  the  acquisition  of  ownership  or  control  of 
certain  watering  facilities  that  are  located  within  Gross'  allotment. 
At  tlie  hearing  it  was  shown  that  Mullen  is  the  successor  in  interest 
to  the  holdings  of  one  James  Pemberton,  a  former  licensee,  and  that 
an  allotment  was  set  up  for  Pemberton  in  1936,  and  continued  for 
him  until  1939  when  Mullen  acquired  Pemberton's  base  properties 
and  secured  a  transfer  of  Pemberton's  license  to  him.  Pemberton 
and  Gross  appeared  satisfied  with  their  respective  allotments  during 
the  years  when  they  were  adjoining  allottees  (1936  to  1939,  inclu- 
sive), but  the  common  boundary  of  their  allotments  was  never 
fenced. 

After  Mullen  succeeded  to  Pemberton's  interests,  he  began  securing 
leases  of  lands  and  watering  places  from  the  owners  of  patented  and 
unpatented  mining  claims  within  Gross'  allotment,  and  also  filed 
several  applications  with  the  State  Water  Commissioner  to  appro- 
priate the  waters  of  certain  springs  located  on  Federal  range  within 
that  allotment.  He  also  secured  leases  of  privately  owned  lands 
within  the  area  of  his  own  allotment  and  filed  applications  to  ap- 
propriate certain  waters  thereon.  Such  leases  and  applications  for 
appropriation  of  waters  constitute  the  basis  for  Mullen's  request  that 
certain  of  the  lands  allotted  to  Gross  be  allotted  to  him. 

On  November  22,  1940,  the  examiner  rendered  his  decision,  affirm- 
ing the  action  of  the  regional  grazier.  The  examiner  ruled  that 
neither  Mullen  nor  Gross  had  furnished  conclusive  proof  of  owner- 
ship of  the  various  waters,  that  during  the  priority  period  the  wa- 
ters involved  in  the  controversy  were  used  in  common  by  various 
livestock  operators,  and  that  the  determination  of  ownership  of  the 
waters  was  a  matter  for  the  courts  and  not  for  the  Grazing  Service. 
He  also  referred  to  the  fact  that  the  constitution  of  the  State  of 
Arizona,  in  article  XVII,  section  2,  provides  for  the  recognition  and 
confirmation  of  existing  rights  to  water,  and  from  that  concluded 
that  Mullen's  applications  for  appropriation  of  waters  may  not  have 
been  of  any  benefit  to  him  for  the  reason  that  Gross  has  apparently 
used  the  waters  for  many  years.  He  concludes  his  decision  by 
affirming  the  action  of  the  regional  grazier  denying  Mullen's  appli- 
cation for  an  increase  in  his  allotment,  but  states  that  the  decision 
does  not  preclude  the  parties  from  reaching  an  agreement  as  to  the 
common  boundary  of  their  allotments.     Mullen  has  appealed. 

As  has  already  been  stated,  Mullen  has  failed  to  show  proper 
grounds  for  an  appeal,  and  his  present  appeal  Avill  accordingly  be 
dismissed.  However,  in  dismissing  the  appeal,  it  should  be  stated 
that  the  Department  is  in  essential  agreement  vv^ith  the  examiner's 
decision.  The  Department  has  consistently  refused  to  attempt  to 
decide  questions  of  ownership  of  waters,  and  has  held  that  in  any 
case  where  a  substantial  controversy  exists  as  to  such  ownership, 
the  question  must  be  decided  in  a  court  of  competent  jurisdiction. 
Thomas  H.  G.  Glaspie,  53  I.D.  577;  Lee  J.  Esplinet  ah,,  56  I.D.  325. 
In  the  present  case  both  of  the  parties  are  claiming  certain  waters, 
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the  claims  of  one  being  based  on  filings  with  the  State  Water  Com- 
missioner, and  of  the  other  on  long  continued  user  which,  under 
the  provisions  of  section  2,  article  XVII  of  the  constitution  of  Ari- 
zona, as  interpreted  and  applied  by  the  State  Water  Commissioner, 
carries  with  it  a  recognition  and  confirmation  of  a  right  to  the 
water.  (See  A.  T.  West  and  Sons,  56  I.D.  387.)  The  Department 
can  not  say  which  of  the  claims  is  superior,  and  would  not  attempt 
to  do  so.  Such  a  question  must  be  determined  b}^  agreement  of  the 
parties  or  by  suitable  litigation. 

It  is  true  that  certain  of  the  waters  claimed  by  Mullen  are  lo- 
cated on  privately  owned  or  controlled  lands,  i.e.,  patented  and  un- 
patented mining  claims,  and  that  the  Supreme  Court  of  Arizona 
has  held  in  the  case  of  McKenzie  v.  Moore,  20  Ariz.  1,  176  Pac.  568, 
that  waters  of  a  spring  or  percolating  waters  are  not  subject  to 
appropriation  under  State  law,  but  are  a  part  of  the  realty.  Thus 
under  such  a  ruling  Mullen's  showing  that  he  has  leased  the  mining 
claims  and  the  waters  thereon  from  the  record  owners  would  seem 
to  be  sufficient  evidence  of  his  control  of  the  waters.  However,  the 
McKenzie  case  was  decided  prior  to  the  enactment  of  the  Arizona 
State  Water  Code  of  1919  which,  as  amended,  specifically  provides 
for  the  appropriation  of  the  waters  of  springs  and  of  underground 
waters,  and  thus  the  doctrine  of  the  McKenzie  case  may  no  longer 
apply.  Also,  there  is  testimony  in  the  record  to  the  effect  that  Gross 
and  his  predecessors  in  interest  have  long  used  the  various  waters 
in  question,  and  it  is  possible  that  such  use  was  enjoyed  before  the 
mining  claims  were  located.  Thus  it  is  possible  that  Gross  may 
have  acquired  such  interests  in  the  waters  as  would  nullify  Mullen's 
subsequent  attempts  at  appropriation,  even  though  approved  by  the 
State  Water  Commissioner.  In  addition  it  may  be  stated  that  there 
is  no  proof  of  the  validity  of  the  unpatented  mining  claims  upon 
which  Mullen's  claims  to  the  waters  so  largely  depend. 

Also,  in  view  of  the  fact  that,  at  the  time  of  Mullen's  applications 
to  appropriate, the  waters,  the  range  serviced  by  such  waters  was  in 
Gross'  allotment  and  inaccessible  to  Mullen,  the  purported  appro- 
priations may  have  been  invalid  by  reason  of  a  lack  of  the  beneficial 
use  which,  as  provided  by  section  1  of  the  Arizona  State  Water 
Code,  constitutes  the  "basis,  measure,  and  limit"  to  the  use  of  water. 

In  view  of  this  uncertainty  as  to  the  ownership  of  the  various 
waters,  the  examiner  was  correct  in  refusing  to  rule  on  the  rights 
of  the  parties. 

The  record  shows  that  Gross'  allotment  has  existed  in  its  present 
form  since  early  1936.  Mullen's  predecessor  in  interest,  Pemberton, 
made  no  effort  to  enlarge  his  allotment  at  the  expense  of  Gross, 
although  it  appeared  that  he  may  have  had  claims  to  certain  waters 
in  Gross'  allotment  that  were  as  substantial  as  Mullen's.  Such  be- 
ing the  case,  it  was  proper  for  the  examiner  to  rule  that  he  would 
make  no  change  in  the  existing  allotments  until  Mullen  had  con- 
clusively shown  a  superior  right  to  the  waters. 

This  does  not  mean  that  Mullen  is  precluded  from  augmenting  his 
allotment  at  the  expense  of  Gross  if  and  when  he  may  succeed  in 
showing  that  he  is  in  fact  the  owner  of  the  rights  to  the  waters. 
However,  at  the  present  time,  Mullen  has  not  adequately  met  the 
burden  of  showing  a  right  to  the  waters,  and  until  this  is  shown, 
the  present  allotments  should  stand. 
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Also,  this  is  not  to  be  taken  as  an  indication  that  the  Department 
is  in  any  manner  attempting  to  rule  that  the  waters  in  question 
belong  to  Gross.  The  ownership  of  the  waters  must  be  shown  con- 
clusively before  the  rights  of  the  parties  can  be  finally  determined 
However,  in  the  meantime  it  does  not  appear  reasonable  to  refuse 
to  issue  licenses  to  either  party  and  thus  prevent  the  use  of  the 
range.  The  range  should  be  used  by  some  licensee  and  until  the 
ownership  of  the  waters  has  been  shown,  it  appears  proper  to  pre- 
serve the  allotment  boundaries  which  have  remained  unchanged  for 
live  or  six  years. 

The  decision  of  the  examiner  is  accordingly  affirmed  and  the  ap- 
peal is  dismissed. 

John  J.  Dempsey, 

Under  Secretary, 


MRS.  MYRTLE  COLVIN,  AppeUant 
A-23063  Decided  September  26,  191^1 

1.7  General — Qualification  of  Applicants 

An  applicant  must  own  livestock  to  be  qualified  to  receive  a  license.  How- 
ever, this  must  be  construed  liberally  and  would  not  apply  to  a  recognized 
livestock  operator  whose  failure  to  own  livestock  is  only  a  temporary 
condition. 

3.11  Appeal  Procedure — Burden  of  Proof 

One  seeking  the  benefits  of  an  act  of  Congress  has  the  burden  of  showing 
his  qualifications  to  receive  such  benefits. 

3.13  Appeal  Procedure — Admissibility  of  Evidence 

The  Examiner  was  correct  in  his  refusal  to  accept  in  evidence  affidavits 
subscribed  and  sworn  to  by  parties  who  could  have  been  present  at  the 
hearing  and  who  could  have  testified  under  oath. 

5.4  Base  Property  (Generally) — Qualification,  Extent  of  Public  Domain  Use 

Base  property  will  not  be  classified  as  dependent  by  use  if  an  applicant  fails 
to  show  substantial  use  of  the  Federal  range  for  two  consecutive  years 
or  for  any  three  years  during  the  priority  period. 

DECISION 

On  Juty  30,  1940,  Mrs.  Myrtle  Colvin  filed  a  short-form  applica- 
tion for  a  license  to  graze  100  cows  from  August  1,  1940,  to  April  1, 
1941,  in  Utah  Grazing  District  No.  4.  The  application  was  rejected 
for  the  reason  that  the  land  was  not  dependent  by  use,  as  defined  by 
section  2(g)  of  the  Federal  Range  Code.  Upon  receipt  of  the 
notice  of  rejection,  Mrs.  Colvin  wrote  the  Washington  office  of  the 
Grazing  Service,  claiming  that  the  rejection  was  unwarranted.  Her 
letter  was  dated  September  7,  1940,  and  was  treated  by  the  Grazing 
Service  as  an  appeal,  whereupon  the  case  was  set  for  a  hearing  at 
Cedar  City,  Utah,  on  May  5,  1941. 

At  the  time  and  place  specified  for  the  hearing,  Mrs.  Colvin  ap- 
peared on  her  own  behalf  and  the  Grazing  Service  was  represented 
by  the  district  grazier.     At  the  time  of  the  hearing,  the  grazing 
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period  covered  by  the  application  had  expired,  but  as  Mrs.  Colvin 
had  in  the  meantime  filed  an  application  for  a  1941-1942  license 
and,  as  the  latter  application  was  subject  to  rejection  for  the  same 
reason  as  had  caused  the  rejection  of  the  former,  the  hearing  was 
allowed  to  proceed. 

The  sole  issue  presented  at  the  hearing  was  whether  or  not  the 
Colvin  lands  which  were  offered  as  base  property  had  had  sufficient 
use  during  the  priority  period  (June  28,  1929,  to  June  27,  1934, 
inclusive)  to  invest  the  lands  with  the  attribute  of  dependency  by 
use.  It  was  conceded  that  the  property  had  been  used  during  the 
first  year  of  the  priority  period  in  connection  with  a  livestock  op- 
eration utilizing  the  grazing  facilities  of  the  public  domain,  but  this 
did  not  meet  the  requirement  of  section  2(g)  of  the  Code  that  in 
order  to  be  dependent  by  use,  lands  must  have  had  such  use  for  at 
least  two  consecutive  years  or  any  three  years  of  the  priority  period. 
Accordingly,  the  question  upon  which  the  entire  case  rested  was 
whether  or  not  there  was  use  during  the  second  year  of  the  period 
or  during  any  other  two  years  of  the  period. 

Hugh  L.  Adams,  a  livestock  operator  who  testified  that  he  was 
familiar  to  a  certain  extent  with  the  use  made  of  the  Colvin  prop- 
erties during  the  priority  period,  appeared  as  a  witness  for  the 
appellant.  He  stated  that  he  leased  830  acres  of  the  Colvin  lands 
during  the  fall  of  1929  and  the  spring  of  1930,  and  grazed  a  part  of 
his  herd  of  sheep  thereon.  He  stated  that  he  owned  properties  of 
his  own  at  that  time  and  that  he  alternated  between  his  lands  and 
the  Colvin  lands.  He  also  stated  that  the  winter  of  1929  and  1930 
was  the  only  time  in  the  priority  period  during  which  he  leased 
the  Colvin  lands.  Also,  in  response  to  the  question  by  the  appel- 
lant "Is  it  not  a  fact  that  you  had  it  [the  Colvin  lands]  in  1933  and 
1934?"  he  stated  "Not  to  my  recollection.  I  haven't  any  record  of 
it."     (Tr.  6.) 

Mrs.  Colvin  testified  in  her  own  behalf.  She  stated  that  in  addi- 
tion to  the  use  of  the  lands  by  Adams  in  the  winter  of  1929  and 
1930  she,  herself,  had  10  head  of  cattle  on  the  land  and  that  these 
cattle  also  grazed  on  the  adjoining  public  domain,  that  these  cattle 
were  both  domestic  and  range  types,  but  that  she  could  not  remem- 
ber how  many  there  were  of  each.  She  also  stated  that  in  1931  "I 
think  I  had  four  cows  there,"  and  that  these  cows  used  the  public 
range,  that  in  1931  and  1932  one  Harter  had  60  head  of  cattle  on 
the  Colvin  ranch,  and  that  in  1933  Harter  had  25  head  of  cattle  on 
the  ranch.  When  questioned  by  the  examiner  as  to  whether  or  not 
Harter's  cattle  used  the  public  domain  in  connection  with  their  use 
of  the  Colvin  lands,  she  made  no  direct  allegation  of  such  use  but 
merely  stated  "They  had  the  privilege  of  doing  it.  There  were 
gates  there."  (Tr.  8.)  She  also  stated  that  the  Colvin  lands  were 
fenced  at  that  time  and  had  been  fenced  for  years.  She  also  stated 
that  Hugh  L.  Adams,  who  leased  the  Colvin  properties  in  the  win- 
ter of  1929  and  1930,  used  the  lands  in  the  fall  of  1934,  but  this  is 
of  no  importance  as  the  priority  period  ended  with  June  27  of  that 
year. 

E.  M.  Colvin,  the  husband  of  the  appellant,  gave  testimony  con- 
cerning an  alleged  use  of  the  Colvin  lands  by  livestock  during  the 
early  part  of  1932.    He  stated  that  in  January  of  1932,  he  went  to 
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the  lands  for  the  purpose  of  ejecting  one  Carter  who  had  driven 
approximately  40  head  of  cattle  onto  the  lands  without  permission. 
Colvin  stated  that  he  was  accompanied  by  Lewis  R.  Fife,  the  Sher- 
iff, and  one  Jess  Steele.  He  also  stated  that  when  he  contacted 
Carter  and  learned  that  the  cattle  were  in  poor  condition  to  be 
moved,  he  and  Carter  reached  an  agreement  whereby  the  cattle  were 
to  remain  on  the  lands  until  the  winter  snows  had  melted  and  they 
could  be  moved.  According  to  the  testimony,  the  cattle  remained 
on  the  land  at  least  until  the  latter  part  of  March  1932.  Colvin 
also  stated  that  the  cattle  were  making  use  of  the  adjoining  public 
lands  during  the  time  they  were  on  the  Colvin  property.  In  con- 
nection with  this  statement  he  was  asked  whether  or  not  the  prop- 
erty was  fenced  at  the  time  the  cattle  were  grazing  thereon,  and  he 
agreed  that  they  were,  but  stated  "Yes,  it  is  fenced,  but  somebody 
comes  along  and  cuts  the  fence  and  they  leave  the  gates  open.  It 
was  used  in  connection  with  the  public  domain.  However,  it  wasn't 
thoroughly  fenced  at  that  time  like  it  is  now."  (Tr.  11.)  Colvin 
also  stated  that  there  were  never  any  written  leases  of  the  property 
during  the  priority  period  but  that  they  were  merely  oral  agree- 
ments providing  for  the  use  of  the  property. 

Later  in  the  hearing  Mrs.  Colvin  again  took  the  stand  and  testi- 
fied that  none  of  the  Colvin  properties  were  under  cultivation  or 
had  been  for  lY  years,  that  she  owned  no  livestock  when  she  filed 
her  1940  and  1941  applications,  and  that  the  greatest  numxber  of 
livestock  that  she  owned  during  the  priority  period  was  10  head  of 
cattle. 

E.  H.  Murdock,  a  junior  grazier  aide  of  the  Grazing  Service, 
testified  that  he  was  generally  familiar  with  the  Colvin  properties 
and  that  he  estimated  that  they  would  carry  approximately  56  cows 
during  four  months  of  the  year.  Mrs.  Colvin  questioned  this  esti- 
mate, contending  that  it  was  not  "fair  and  just."  In  the  grazing 
district  in  which  the  Colvin  lands  are  located,  licensees  are  required 
to  have  base  property  that  will  support  their  licensed  livestock  for 
four  months  of  the  year,  and  thus  if  Mrs.  Colvin  were  to  receive  a 
license  it  would  be  limited  approximately  to  56  head  of  cattle  if 
Murdock's  estimate  of  the  carrying  capacity  is  correct. 

In  addition  to  the  testimony  which  has  been  outlined,  the  ap- 
pellant attempted  to  introduce  a  series  of  affidavits  which  she  had 
obtained  from  various  residents  of  the  community  and  which,  to 
some  extent,  tend  to  support  her  claim  that  the  Colvin  properties 
are  dependent  by  use.  However,  the  examiner  refused  to  accept  the 
affidavits  for  the  reason  that  they  were  mere  ex  parte  statements, 
subscribed  and  sworn  to  by  parties  who  could  have  been  present 
at  the  hearing  and  who  could  have  testified  under  oath.  The  exam- 
iner was  correct  in  his  refusal  to  accept  the  affidavits  in  evidence. 

The  record  shows  that  all  or  practically  all  of  the  affidavits  were 
executed  by  persons  who,  at  the  time  of  the  hearing,  were  within 
45  miles  of  Cedar  City  (Tr.  10)  and  no  reason  appears  why  they 
could  not  have  been  present  and  given  oral  testimony.  The  appel- 
lant stated  (Tr.  3)  that  she  was  not  financially  able  to  bring  the 
affiants  to  the  hearing,  but  in  view  of  the  fact  that  fees  and  expenses 
of  witnesses  are  paid  by  the  Government  (see  section  9,  paragraph 
g  of  the  Federal  Range  Code),  this  reason  will  not  suffice. 
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Notwithstanding  the  fact  that  the  affidavits  are  not  properly  sub- 
ject to  consideration  in  the  case,  if  they  provided  any  reasonable 
grounds  for  belief  that  there  were  facts  not  disclosed  by  the  testi- 
mony that  would  be  beneficial  to  the  appellant's  case,  they  would 
not  be  totally  disregarded  but  might  be  considered  grounds  for  re- 
manding the  case  for  further  hearing.  However,  the  affidavits  have 
been  submitted  in  connection  with  Mrs.  Colvin's  appeal  and  an 
examination  of  the  affidavits  and  the  correspondence  showing  the 
method  by  which  they  were  obtained  indicates  clearly  that  they  are 
entitled  to  little  or  no  consideration. 

The  correspondence  shows  that  the  affidavits  were  prepared  by 
Mrs.  Colvin  and  sent  to  the  various  affiants  with  requests  that  they 
be  subscribed  and  sworn  to  and  returned  to  her.  There  is  nothing 
to  show  that  the  affiants  gave  the  appellants  any  previous  statements 
of  the  types  that  appear  in  the  affidavits.  Undoubted^  Mrs.  Colvin 
prepared  the  affidavits  with  a  view  to  supporting  her  claims  of  prior 
use  of  the  Colvin  properties,  and  accordingly  the  affidavits  may 
more  nearly  represent  statements  of  hers  than  of  the  affiants. 

At  any  rate,  the  affidavits  cannot  be  considered  as  competent  evi- 
dence and  therefore  can  have  no  bearing  on  the  outcome  of  the  case. 

On  May  19,  1941,  the  examiner  rendered  his  decision,  affirming 
the  action  of  the  regional  grazier  in  rejecting  the  appellant's  appli- 
cation. Without  setting  out  in  detail  the  reasoning  which  the  ex- 
aminer followed  in  his  well-considered  decision,  it  may  be  stated 
that  the  Department  agrees  with  his  conclusion  that  the  rejection 
of  Mrs.  Colvin's  application  was  proper. 

The  Federal  Kange  Code  provides  in  section  4,  paragraph  (2,  that 
base  properties  shall  be  classified  in  the  following  manner : 

Class  1.  Forage  land  dependent  by  both  location  and  use,  and  full-time  prior 
water. 

Class  2.  Forage  land  dependent  by  use  only,  and  full-time  water. 

Class  3.  Forage  land  dependent  by  location  only,  and  full-time  water  which 
otherwise  would  be  in  class  2  but  which  was  developed  later  than  other  water 
servicing  a  part  or  all  of  the  same  area. 

Land  dependent  by  use  is  defined  by  section  2(g)  of  the  Code  as 
follows : 

(g)  Land  dependent  hy  use  means  forage  land  which  was  used  in  livestock 
operations  in  connection  with  the  same  part  of  the  public  domain,  which  part 
is  now  Federal  range,  for  any  three  years  or  for  any  two  consecutive  years 
in  the  5-year  period  immediately  preceding  June  28,  1934,  and  which  is  offered 
as  base  property  in  an  application  for  a  grazing  license  or  a  permit  filed 
before  June  28,  1938.  Land  will  be  considered  dependent  by  use  only  to  the 
extent  of  that  part  of  it  necessary  to  maintain  the  average  number  of  livetock 
grazed  on  the  public  domain  in  connection  with  it  for  any  three  years  or  for 
any  two  consecutive  years,  whichever  is  the  more  favorable  to  the  applicant, 
during  the  5-year  period  *  *^  *. 

Land  dependent  by  location  is  defined  by  section  2(h)  of  the 
Code  as  follows: 

(h)  Land  dependent  hy  location  means  forage  land  within  or  in  the  imme- 
diate neighborhood  of  the  Federal  range  which  is  so  situated  and  of  such 
character  that  the  conduct  of  economic  livestock  operations  requires  the  use 
of  the  Federal  range  in  connection  with  it. 

Section  6,  paragraph  &,  of  the  Code  provides  for  the  issuance  of 
licenses  in  the  following  preference  order  and  amounts : 
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(1)  To  applicants  owning  or  controlling  land  in  class  1,  licenses  or  permits 
for  the  number  of  livestock  for  which  such  base  lands  are  rated  for  a  period 
of  time  which  when  added  to  the  period  of  use  allowed  on  the  Federal  range 
for  such  livestock  will  equal  12  months;  and  to  applicants  owning  or  control- 
ling water  in  class  1,  licenses  or  permits  to  the  extent  of  the  service  value 
of  such  water. 

(2)  To  applicants  owning  or  controlling  base  properties  in  class  2,  licenses 
or  permits  computed  in  the  same  manner  as  those  issued  under  sub-paragraph 
(1),  above. 

(3)  To  applicants  owning  or  controlling  base  properties  in  cass  3,  licenses 
of  permits  computed  in  the  same  manner  as  those  issued  under  sub-para- 
graphs (1)  and  (2),  above. 

As  both  the  regional  grazier  and  the  examiner  found  that  the 
Colvin  properties  were  not  dependent  by  use,  they  are  only  de- 
pendent by  location  and  thus  at  best  in  Class  3  of  the  preference 
classes  if  sucli  finding  is  correct.  Although  there  is  nothing  in  the 
record  which  says  so  specifically,  it  can  safely  be  presumed  that  the 
available  range  in  the  area  is  completely  utilized  by  licensees  hold- 
ing licenses  based  on  base  properties  in  Classes  1  and  2  and,  there- 
fore, that  no  range  remains  available  for  the  issuance  of  licenses 
based  on  properties  in  Class  3.  If,  in  fact,  the  Colvin  properties 
are  not  dependent  by  use,  then  the  rejection  of  Mrs.  Colvin's  appli- 
cation was  proper,  and  the  sole  question  is  then  whether  or  not  she 
has  succeeded  in  showing  use  of  the  properties  "in  connection  with 
the  same  part  of  the  public  domain,  which  part  is  now  Federal 
range,  for  any  three  years  or  for  any  two  consecutive  years"  during 
the  priority  period.  It  is  the  conclusion  of  the  Department  that  no 
such  showing  has  been  made. 

It  is  conceded  that  Hugh  L.  Adams  used  the  Colvin  lands  during 
the  winter  of  1929  and  1930.  However,  the  record  does  not  clearly 
show  that  this  use  was  in  connection  with  a  use  of  the  public  do- 
main. His  testimony  indicates  that  he  may  have  used  the  Colvin 
lands  in  connection  with  his  privately  owned  lands  and  not  with 
the  public  domain.  His  statement  that  he  made  no  other  use  of  the 
Colvin  lands  during  the  priority  period  is  nowhere  successfully 
contradicted. 

The  record  fails  to  establish  the  fact  that  the  use  of  the  Colvin 
lands  by  Harter  in  1931  and  1932  was  of  the  type  contemplated 
by  section  2(g)  of  the  Code.  In  the  first  place,  not  even  Mrs. 
Colvin,  herself,  was  willing  to  state  that  the  Harter  cattle  made 
use  of  the  public  domain  in  connection  with  their  use  of  the  Colvin 
lands.  As  stated  above,  when  asked  whether  such  use  occurred,  her 
reply  was  "They  had  the  privilege  of  doing  it.  There  were  gates 
there."  Mrs.  Colvin's  statements  throughout  the  record  show  that 
she  was  fully  aware  of  the  fact  that  use  of  the  public  domain  in 
connection  with  the  use  of  her  property  was  necessary  in  order  to 
create  dependency  by  use  and,  if  she  had  known  that  Harter's  cattle 
used  the  public  domain  in  connection  with  the  use  of  her  properties, 
she  would  probably  not  have  contented  herself  with  so  vague  a 
statement.  T'\nien  it  is  also  considered  that  the  properties  were 
fenced,  it  is  a  justified  conclusion  that  the  use  of  the  properties  by 
Harter  was  in  no  way  associated  with  a  use  of  the  public  domain. 
Accordingly,  the  Department  finds  that  the  appellant  has  failed 
completely  to  establish  the  fact  that  the  use  of  the  lands  by  Harter 
was  such  as  would  constitute  a  part  of  the  use  necessary  to  invest 
the  property  with  the  attribute  of  dependency  by  use. 
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So  far  as  the  testimony  of  Mr,  Colvin  regarding  a  use  of  the 
Colvin  properties  by  Carter  is  concerned,  it  is  unconvincing.  Ac- 
cording to  his  testimony,  Mr.  Colvin  appears  to  have  been  on  the 
property  only  twice  while  Carter's  cattle  were  there,  and  therefore 
his  statement  that  the  cattle  used  the  public  domain  can  hardly  be 
a  deduction  arrived  at  by  personal  observation.  Also  it  may  be 
observed  that  the  properties  were  fenced  and  thus  livestock  grazing 
on  the  properties  would  not  have  ready  access  to  the  public  domain. 
It  is  true  that  he  testified,  rather  tangentially,  that  the  fences  were 
down  and  the  gates  open,  but  again  his  observations  must  have 
been  confined  to  the  two  visits  he  made  to  the  properties  during 
the  time  Carter's  cattle  were  there,  and  in  view  of  this  and  Col- 
vin's  self-interest  in  the  matter,  his  testimony  in  this  respect  can  be 
given  no  great  weight. 

As  for  Mrs.  Colvin's  testimony  that  she  owned  up  to  10  head  of 
cattle  during  the  priority  period  and  that  they  used  the  public 
domain  in  connection  with  the  use  of  her  lands,  it  may  first  be 
pointed  out  that  she  failed  to  specify  the  number  of  cattle  that 
were  range  types.  The  use  of  the  public  domain  by  domestic  cattle 
does  not  create  dependency  by  use.  Furthermore,  as  has  been 
pointed  out  above,  the  Colvin  properties  were  apparently  well  fenced 
and  thus  it  is  extremely  doubtful  that  any  of  these  cattle  left  the 
properties. 

Whatever  use  may  have  been  made  of  the  public  domain  by  the 
Harter  and  Carter  cattle  during  the  time  they  were  using  the 
Colvin  lands,  and  whatever  use  Avas  made  of  the  public  domain  by 
Mrs.  Colvin's  cattle  was  apparently  of  a  desultory  nature  and  was 
not  such  a  substantial  use  as  would  satisfy  the  requirements  of  the 
regulations.    Auguste  Nicolas^  decided  March  4,  1940  (A.  22295). 

Mrs.  Colvin  is  seeking  the  benefits  of  an  act  of  Congress  and 
must  therefore  accept  the  burden  of  showing  her  qualifications  to 
receive  such  benefits.  Van  Ragsdale^  decided  July  13,  1938  (A. 
21175).    This  burden  has  not  been  sufficiently  discharged. 

In  addition  to  the  failure  of  the  appellant  to  have  established 
the  dependency  by  use  of  the  Colvin  properties,  she  has  also  admit- 
ted that  she  did  not  own  any  livestock  at  the  time  when  she  filed 
her  1940  and  1941  applications.  Thus,  as  found  by  the  examiner, 
she  did  not  meet  the  requirements  of  section  3  of  the  Code  that  an 
applicant  must  own  livestock  to  be  qualified  to  receive  a  license. 

This  does  not  mean  that  recognized  livestock  operators  who  pos- 
sess the  necessary  qualifications  as  to  citizenship  and  ownership  or 
control  of  base  property  should  in  all  cases  be  denied  licenses  be- 
cause, at  the  time  of  the  application,  they  failed  to  show  ownership 
of  livestock.  Such  failure  may  be  due  to  losses  through  disease, 
fire,  foreclosure,  or  other  causes,  and  to  deny  an  applicant  a  license 
under  such  circumstances  would  work  a  serious  hardship  and  in- 
justice. The  section  of  the  Code  should,  therefore,  be  construed  more 
liberally  and  the  test  should  not  be  whether  or  not  an  applicant 
owns  livestock  but  whether  or  not  he  is  a  recognized  operator  whose 
failure  to  own  livestock  is  only  a  temporary  condition  or  is  due  to 
circumstances  over  which  he  had  no  control. 

In  the  present  case  the  appellant  is  not  a  recognized  operator  in 
the  accepted  sense.     She  has  never  carried  on  a  livestock  operation 
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that  involved  a  substantial  use  of  her  own  lands  or  of  the  public 
domain.  Her  main  interest  at  the  present  time  is  in  obtaining  a 
license  and  thus  setting  herself  up  in  a  business  which  heretofore 
she  has  not  engaged  in  to  any  great  extent.  Her  failure  to  own 
livestock  is  not  a  temporary  condition  but  has  existed  for  at  least 
two  years,  and  is  not  due  to  circumstances  beyond  her  control.  In 
such  a  case,  the  provision  of  section  3  should  be  strictly  applied, 
and  the  ruling  of  the  examiner  that  she  has  not  met  the  requirements 
of  that  section  was  entirely  proper  and  is  affirmed. 

In  view  of  these  conclusions  it  is  clear  that  the  examiner  was 
correct  in  his  findings  that  the  Colvin  properties  are  not  depend- 
ent by  use  and  that  Mrs.  Colvin  is  not  entitled  to  a  license.  His 
decision  is  accordingly  affirmed  and  the  appeal  is  dismissed. 

John  J.  Dempsey, 

Under  Secretary. 


M.  T.  MYER,  Appellant 
A-23101  Decided  Septeniber  26^  lOJfl 

5.3  Base  Property  (Generally) — Qualification,  Area  of  Public  Domain  Use 

Appellant's  Class  2  water,  being  closer  to  the  range  in  controversy  than  the 
Class  1  waters  of  the  intervenor,  would  give  him  no  right  to  grazing  privi- 
leges, as  such  privileges  depend  upon  the  classification  of  the  base  waters 
and  the  proximity  of  any  land  to  a  water  is  of  only  secondary  consider- 
ation. 

7.4  Base  Property  (Water) — Service  Area 

Appellant's  class  2  water,  being  closer  to  the  range  in  controversy  than  the 
class  1  waters  of  the  intervenor,  would  give  him  no  right  to  grazing  privi- 
leges as  such  privileges  depend  upon  the  classification  of  the  base  waters 
and  the  proximity  of  any  land  to  a  water  is  of  only  secondary  consider- 
ation. 

DECISION 

On  December  4,  1940,  M.  T.  Myer  filed  an  application  for  a  li- 
cense to  graze  28  head  of  cattle  and  3  horses  from  May  1,  1941,  to 
April  30,  1942,  on  Federal  range  in  New  Mexico  Grazing  District 
No.  4.  The  applicant  also  requested  that  he  be  granted  an  allotment 
containing,  among  other  lands,  the  SE14NE14  Sec.  10,  Ei/o  and 
NWy4  Sec.  11,  NW1/4  and  Wi/sSWi^  Sec.  3,  SEi^SE^^  Sec.  4,  E1/2 
Sec.  14,  and  all  of  Sec.  22,  T.  4  S.,  R.  5  E.,  N.M.P.M.  After  con- 
sideration of  his  application  he  was  notified  by  the  acting  regional 
grazier  that  he  would  be  given  a  license  for  22  head  of  cattle,  and 
that  the  above-listed  subdivisions  of  Sees.  10  and  11  would  be  allot- 
ted to  him,  but  that  the  lands  in  Sees.  3,  4,  14  and  22  would  not  be 
allotted  to  him  because  the  range  in  those  sections  had  been  allotted 
to  other  applicants  on  the  basis  of  Class  1  waters  and  his  waters 
were  only  in  Class  2.  Myer  appealed  and  the  case  was  set  for 
hearing  before  an  examiner  of  the  Grazing  Service  on  May  14, 
1941,  at  Socorro,  New  Mexico.  At  the  hearing  E.  C.  Williams  and 
Mrs.  P.  H.  Wyre,  licensees  holding  allotments  adjoining  that  of 
Myer,  were  permitted  to  intervene. 
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On  May  31,  1941,  the  examiner  rendered  his  decision  sustaining 
the  decision  of  the  acting  regional  grazier.  Myer  has  appealed  to 
the  Department. 

The  facts  of  the  case  have  been  stipulated  by  the  parties  and  it  is 
clear  that  the  decision  of  the  examiner  is  correct. 

The  area  involved  is  one  in  which  grazing  is  permitted  during 
12  months  of  the  year  and  hence  only  waters  are  considered  as  base 
property.  The  appellant  owns  or  controls  two  watering  facilities. 
One  of  these  is  a  well  which  furnishes  water  during  the  entire  year 
and  which  is  therefore  a  full-time  water  as  defined  by  section  2(k) 
of  the  Federal  Kange  Code.  However,  this  well  was  not  drilled 
until  1937,  or  several  years  after  the  termination  of  the  priority 
period,  and  therefore  is  not  a  prior  water  as  defined  by  section  2(1) 
of  the  Code.  The  tank  will  hold  water  for  only  a  few  months  of 
the  year  and  is  therefore  not  a  full-time  water. 

Section  4,  paragraph  a,  of  the  Code  provides  for  the  classification 
of  base  properties  as  follows: 

Class  1.  Forage  land  dependent  by  both  location  and  use,  and  full-time  prior 
water. 

Class  2.  Forage  land  dependent  by  use  only,  and  full-time  water. 

Class  3.  Forage  land  dependent  by  location  only,  and  full-time  water  which 
otherwise  would  be  in  class  2  but  which  was  developed  later  than  other  water 
servicing  a  part  or  all  of  the  same  area. 

It  is  apparent  that,  as  the  well  is  not  a  prior  water,  and  the  tank 
is  not  a  full-time  water,  Myers'  waters  are  not  in  Class  1. 

The  area  of  range  sought  by  the  appellant  is  serviced  by  one  or 
both  of  his  waters,  but  is  also  serviced  by  waters  belonging  to  the 
interveners  that  are  full-time  and  prior  and  therefore  in  Class  1. 

Section  6  of  the  Code  provides  for  the  issuance  of  licenses  in  the 
following  preference  order : 

(1)  To  applicants  owning  or  controlling  land  in  class  1,  licenses  or  permits 
for  the  number  of  livestock  for  which  such  base  lands  are  rated  for  a  period 
of  time  which  when  added  to  the  period  of  use  allowed  on  the  Federal  range 
for  such  livestock  will  equal  12  months;  and  to  applicants  owning  or  control- 
ling water  in  class  1,  licenses  or  permits  to  the  extent  of  the  service  value  of 
such  water. 

(2)  To  applicants  owning  or  controlling  base  properties  in  class  2,  licenses 
or  permits  computed  in  the  same  manner  as  those  issued  under  subparagraph 
(1),  above. 

(3)  To  applicants  owning  or  controlling  base  properties  in  class  3,  licenses 
or  permits  computed  in  the  same  manner  as  those  issued  under  subparagraphs 
(1)  and  (2),  above. 

In  view  of  the  fact  that  Class  2  waters  cannot  compete  with  Class 
1  waters  for  allotments  of  range,  it  is  apparent  that  the  interven- 
ers have  a  superior  claim  to  all  range  within  the  service  areas  of 
their  waters  which  is  also  serviced  by  the  appellant's  Class  2  waters. 

The  record  does  not  indicate  the  extent  of  the  Class  1  demand 
of  the  interveners'  waters,  but  even  though  this  demand  does  not 
require  the  granting  of  all  lands  within  the  service  area  of  those 
waters  to  the  interveners,  it  is  clear  that  their  waters  were  devel- 
oped long  before  those  of  the  appellant  and  therefore  the  inter- 
veners have  a  superior  claim  to  the  use  of  the  lands.  As  to  the 
lands  within  the  service  area  of  those  waters  which  are  not  required 
to  satisfy  the  Class  1  demand,  the  waters  are  in  Class  2.  Also,  as 
to  those  lands,  the  appellant's  waters  would  be  Class  2  were  it  not 


DEPARTMENT  OF  THE  INTERIOR  GRAZING  DECISIONS,   1936-1958    253 

for  the  above-quoted  provision  of  section  4  of  the  Code  which  states 
that  waters  which  otherwise  would  be  in  Class  2  but  which  were 
developed  later  than  other  waters  servicing  a  part  or  all  of  the 
same  area  are  in  Class  3.  The  interveners'  waters  were  developed 
long  before  the  appellant's  waters,  and,  therefore,  in  so  far  as  there 
is  any  competition  between  these  waters  on  the  basis  of  Class  2 
demand,  the  appellant's  demand  falls  in  Class  3  and  thus  cannot 
compete. 

It  is  clear,  therefore,  that  the  interveners'  claim  to  the  use  of  the 
lands  is  superior  to  that  of  the  appellant  and  that  the  acting  re- 
gional grazier  and  the  examiner  were  correct  in  denying  the  appel- 
lant's application  for  the  use  of  those  lands. 

In  his  appeal,  Myers'  only  ground  for  complaint  is  that  his 
waters  are  closer  to  the  lands  involved  in  the  controversy  and  can 
service  them  better.  However,  grazing  privileges  depend  upon  the 
classification  of  the  base  property  waters  and  the  proximity  of  any 
land  to  a  water  is  of  only  secondary  consideration. 

Accordingly  the  decision  of  the  examiner  is  affirmed  and  the  ap- 
peal is  dismissed. 

John  J.  Dempsey, 

Under  Secretary. 


DON  EMIGH,  Appellant 
A-23143  Decided  November  W,  IHl 

1.6  General — Notice 

The  publication  of  the  Code  in  the  Federal  Register  was  constructive  notice 
of  the  promulgation  of  the  Code,  and  from  a  legal  standpoint  such  notice 
is  sufficient. 

DECISION 

Don  Emigh  has  appealed  from  a  decision  of  an  examiner  of  the 
Grazing  Service,  which  affirmed  the  decision  of  the  regional  grazier 
rejecting  Emigh's  application  for  a  1941-42  grazing  license  in  Mon- 
tana Grazing  District  No.  5. 

On  December  11,  1940,  Emigh  filed  an  application  for  a  license 
to  graze  20  horses  during  the  1941-42  grazing  season,  and  offered 
as  base  property  certain  lands  which  had  not  theretofore  been  of- 
fered as  base  property  in  any  application.  The  regional  grazier 
rejected  the  application  for  the  reason  that  the  Federal  range  sought 
to  be  used  by  Emigh  was  already  completely  utilized  by  applicants 
having  base  properties  in  Classes  1  and  2,  as  defined  by  section  4, 
paragraph  a.  of  the  Federal  Range  Code,  and  as  Emigh's  base 
property  had  not  been  offered  in  an  application  for  a  license  or 
permit  prior  to  June  28,  1938,  it  could  not  be  considered  as  depend- 
ent by  use,  as  defined  by  section  2(g)  of  the  Code,  and  was  hence 
in  Class  3  and  could  not  serve  to  entitle  Emigh  to  a  license.  Emigh 
appealed  and  the  case  was  set  for  hearing  before  an  examiner  of 
the  Grazing  Service. 

At  the  hearing,  no  testimony  was  taken  but  the  facts  governing 
the  case  were  stipulated.  The  essential  stipulations  were  that  the 
base  property  offered  by  Emigh  had  not  been  offered  in  an  appli- 
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cation  for  a  grazing  license  prior  to  June  28,  1938 ;  that  the  Federal 
range  sought  by  Emigh  is  all  utilized  by  licensees  having  base 
properties  in  Classes  1  and  2;  that  Montana  Grazing  District  No. 
5  was  established  on  November  3,  1936;  and  that  the  appellant 
claims  that  he  had  no  notice  of  the  establishment  of  the  district  or 
of  the  necessity  for  offering  the  base  property  prior  to  June  28, 
1938,  in  order  to  obtain  the  benefits  of  the  dependency  by  use  which 
otherwise  might  have  vested  in  the  base  property. 

On  the  basis  of  these  stipulations,  the  examiner  ruled,  in  his  deci- 
sion of  August  8,  1941,  that  the  decision  of  the  regional  grazier  was 
proper.  Upon  receipt  of  this  decision,  Emigh  addressed  a  letter  to 
the  Chief  Examiner  of  the  Grazing  Service,  asking  that  his  case  be 
given  further  consideration.  The  request  is  treated  as  an  appeal  to 
the  Department. 

Section  2(g)  of  the  Federal  Range  Code,  supra,  provides  as  fol- 
lows: 

(g)  Land  dependent  hy  use  means  forage  land  which  was  used  in  livestock 
operations  in  connection  with  the  same  part  of  the  public  domain,  which  part 
is  now  Federal  range,  for  any  three  years  or  for  any  two  consecutives  years 
in  the  5-year  period  immediately  preceding  June  28,  1934,  and  which  is  offered 
as  base  property  in  an  application  for  a  grazing  license  or  a  permit  filed 
before  June  28,  1938.  Land  will  be  considered  dependent  by  use  only  to  the 
extent  of  that  part  of  it  necessary  to  maintain  the  average  number  of  live- 
stock grazed  on  the  public  domain  in  connection  with  it  for  any  three  years 
or  for  any  two  consecutive  years,  whichever  is  the  more  favorable  to  the  appli- 
cant, during  the  5-year  period  immediately  preceding  June  28,  1934. 

The  question  presented  by  this  appeal  is  simply  whether  or  not 
the  provision  establishing  June  28,  1938,  is  a  dead-line  date  for  the 
vesting  of  dependency  by  use  in  base  properties  is  proper.  This 
question  was  presented  in  the  case  of  Walter  K.  Ellis,  57  I.D.  113, 
and  in  the  decision  in  that  case  this  Department  stated: 

There  can  be  no  doubt,  and  the  appellant  agrees,  that  the  Secretary  of  the 
Interior  has  authority  to  administer  the  Taylor  Grazing  Act  and  grant  grazing 
privileges  under  such  reasonable  rules  and  regulations  as  he  may  prescribe. 
The  sole  question  then  is  whether  or  not  the  particular  provision  setting  out 
the  deadline  date  for  the  acquisition  of  grazing  privileges  based  on  land  with 
dependency  by  use  constitutes  an  abuse  of  such  authority.  The  Department 
is  clearly  of  the  opinion  that  it  does  not. 

In  the  preamble  of  the  Taylor  Grazing  Act,  it  is  stated  that  the  purpose 
of  the  act  is,  among  other  things,  to  provide  for  the  orderly  use  of  the  public 
grazing  lands  and  to  stabilize  the  livestock  industry  dependent  thereon.  Again, 
in  section  2  of  the  act,  it  is  provided  that  the  Secretary  of  the  Interior  shall 
do  any  and  all  things  necessary  to  provide  for  the  orderly  use  of  the  range. 
It  is  readily  apparent  that,  if  the  livestock  industry  is  to  be  stabilized  and 
the  orderly  use  of  the  range  is  to  be  accomplished,  there  must  be  some  deter- 
mination of  the  extent  of  the  grazing  privileges  that  the  livestock  operators 
are  to  enjoy  on  the  Federal  range.  Since  the  inception  of  the  administration 
of  the  Taylor  Grazing  Act,  the  efforts  of  the  Grazing  Service  have  been  bent 
on  the  determination  of  the  extent  of  such  privileges.  Manifestly  there  is 
insufficient  Federal  range  to  allow  all  persons  to  partake  of  its  use  to  what- 
ever extent  they  may  desire.  Consequently  it  has  been  necessary  to  apportion 
the  range  and  its  forage  products  and,  as  this  apportionment  has  proceeded, 
the  use  of  the  range  has  become  more  orderly  and  the  element  of  stability 
has  more  and  more  injected  itself  into  the  various  livestock  operations.  This 
stability  results  largely  from  the  fact  that  the  various  livestock  operators  now 
know,  within  certain  limits,  the  amount  of  range  that  will  be  available  to 
them  in  the  future  and  thus  will  be  able  to  plan  their  operations  accordingly. 

It  is  apparent  that  such  orderly  use  of  the  range  and  the  stabilization  of 
the  livestock  industry  cannot  proceed  if  there  are  constantly  to  be  injected 
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into  the  picture  new  livestock  operations  for  which  allowance  was  not  and 
could  not  have  been  made  during  the  period  of  adjustment.  Therefore,  it  has 
been  necessary  to  set  some  limit  to  the  time  when  additional  lands  would  be 
recognized  as  a  basis  for  the  granting  of  grazing  privileges.  Accordingly, 
June  28,  1938,  a  date  which  is  four  years  subsequent  to  the  passage  of  the 
Taylor  Grazing  Act,  has  been  set. 

In  the  opinion  of  the  Department,  there  is  no  ground  for  valid  complaint 
by  this  applicant  that  he  has  been  unduly  prejudiced  by  the  operation  of  the 
provision  which  sets  the  dead-line  date  of  June  28,  1938.  The  grazing  district 
in  which  he  seeks  grazing  privileges  has  been  established  since  October  31, 
1936,  and  at  any  time  from  that  date  on  and  until  June  28,  1938,  the  land 
now  offered  could  have  been  offered  as  base  property.  That  this  has  not  been 
done  does  not  alter  the  case. 

The  facts  in  the  Ellis  case  are  so  similar  to  those  in  the  present 
case,  and  the  statements  in  the  decision  quoted  from  are,  in  the 
opinion  of  the  Department,  so  clearly  demonstrative  of  the  pro- 
priety of  establishing  and  enforcing  the  provision  for  the  deadline 
date,  that  further  discussion  of  the  question  appears  unnecessary. 
Suffice  to  say  that  the  Department  considers  the  ruling  in  the  Ellis 
case  to  be  controlling  and  to  furnish  ample  grounds  for  affirming 
the  examiner's  decision. 

Emigh's  request  for  relief  is  based  on  a  claim  that  he  did  not  have 
"due  and  sufficient  notice"  of  the  establishment  of  the  district  or  of 
the  promulgation  of  the  rule  setting  up  the  dead-line  date. 

From  an  examination  of  the  record,  it  appears  that  Emigh  be- 
lieves that  he  was  entitled  to  some  sort  of  personal  notice  of  the 
establishment  of  the  district  and  of  the  promulgation  of  the  regu- 
lations because  of  the  fact  that  he  has  used  the  Federal  range  which 
he  seeks  for  approximately  25  years.  It  is  difficult  to  find  any  jus- 
tification for  this  belief. 

As  stated  above,  the  grazing  district  was  created  in  November 
1936,  and,  as  Emigh  is  a  resident  of  the  district,  it  is  difficult  to  see 
how  the  fact  could  have  escaped  his  attention  until  so  late  a  date 
as  December  1940.  Licenses  have  been  issued  in  the  district  since 
its  inception  and  in  all  probability  such  licenses  conferred  authority 
to  graze  on  the  very  land  which  Emigh  seeks  to  use.  It  is  strange 
indeed  if  these  facts,  plus  the  publicity  usually  attendant  on  the 
establishment  of  a  grazing  district,  escaped  Mr.  Emigh's  notice  for 
so  long  a  time.  If  it  did  escape  his  notice  his  interest  in  affairs 
which  appear  to  be  so  vital  to  him  must  indeed  have  been  slight. 
And  if  he  did  know  of  the  establishment  of  the  district,  as  would 
seem  probable,  then  he  must  have  realized,  if  he  was  at  all  inter- 
ested, that  the  Federal  range  in  the  district  was  being  allotted.  In 
such  circumstances,  he  was  lax  in  protecting  his  interests  if,  in 
December  1940,  he  learned  for  the  first  time  that  his  base  property 
could  not  be  considered  as  dependent  by  use  unless  it  had  been 
offered  prior  to  June  28,  1938. 

All  other  licensees  in  this  and  other  districts  have  been  obliged  to 
abide  by  the  results  stemming  from  the  provision  of  this  dead-line 
date,  and  very  few  complaints  concerning  its  application  have  been 
received.  From  this  it  follows  that  the  vast  majority  of  other  live- 
stock operators  in  the  various  districts  have  either  recognized  the 
validity  of  the  provision  of  the  dead-line  date  and  have  accepted 
the  consequences  of  failure  to  offer  their  base  property  within  the 
time  allowed,  or  were  diligent  in  apprising  themselves  of  the  pro- 
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visions  of  the  Code  and  have  made  timely  offerance  of  their  prop- 
erties. In  Montana  Grazing  District  No.  5,  the  Federal  range  has 
largely  been  allotted  among  the  various  licensees  and  the  stabiliza- 
tion of  the  livestock  industry  therein  has  been  promoted.  In  such 
circumstances  there  would  be  no  justification  for  setting  aside  the 
dead-line  date  to  allow  Emigh,  who  by  diligence  could  have  pro- 
tected himself,  now  to  enter  the  district  as  a  licensee. 

Manifestly  the  Grazing  Service  was  in  no  position,  at  the  time  of 
the  establishment  of  the  district  and  of  the  promulgation  of  the 
Federal  Range  Code,  to  go  to  all  users  of  the  range  and  explain 
the  significance  of  these  administrative  acts.  Both  the  establish- 
ment of  the  district  and  the  promulgation  of  the  Code  were  given 
as  wide  publicity  as  possible,  and  every  effort  was  made  to  bring 
these  matters  to  the  attention  of  the  public.  In  addition,  the  Code 
was  published  in  the  Federal  Register  and,  while  it  is  doubtful  that 
such  publication  came  to  the  attention  of  the  appellant,  it  was  at 
least  constructive  notice  of  the  promulgation  of  the  Code,  and,  at 
least  from  a  legal  standpoint,  such  notice  is  sufficient. 

In  these  circumstances,  it  is  clear  that  the  examiner's  decision  was 
proper.    It  is  accordingly  affirmed,  and  the  appeal  is  dismissed. 

E.  K.   BURLEW, 

First  Assistant  Secretary. 


JOSE  M.  APODACA,  Appellant 
A-23100  Decided  December  6,  IHl 

4.1  Apportionment  of  the  Federal  Range — Area  of  Use 

The  determination  of  the  range  to  be  used  by  a  licensee  rests  with  the 
Grazing  Service. 

4.3  Apportionment  of  the  Federal  Range — Individual  Allotments 

The  allotment  of  range  should  not  be  conditioned  upon  the  performance  of 
an  act  by  the  applicant,  such  as  building  a  fence,  but  should  be  determined 
solely  upon  consideration  of  range  management  and  proper  livestock  prac- 
tices, after  adequate  recognition  of  the  rights  of  conflicting  applicants. 

DECISION 

On  December  26,  1940,  Jose  M.  Apodaca  filed  an  application  for 
a  license  to  graze  100  head  of  cattle,  20  horses,  600  sheep  and  10 
goats  from  May  1,  1941,  to  April  30,  1942,  in  New  Mexico  Grazing 
District  No.  3.  On  January  25,  1941,  he  was  notified  that  the 
advisory  board  had  recommended  that  his  application  be  approved 
for  100  head  of  cattle,  600  sheep  and  10  goats  to  be  grazed  during  the 
period  described  in  the  application.  It  also  appears  that  Apodaca 
had  asked  that  the  allotment  of  Federal  range  that  had  been  set  up 
for  and  used  by  him  during  previous  years  be  enlarged  by  the 
addition  of  certain  lands  in  Sees.  19  and  30,  T.  16  S.,  R.  6  W.,  and 
Sec.  25,  T.  16  S.,  R.  7  W.,  N.M.P.M.,  for  in  the  notice  of  January 
25,  1941,  he  was  notified  that  the  advisory  board  had  also  recom- 
mended as  follows: 

That  your  application  for  the  S^SW^^,  SW^SE%  Sec.  19,  NWi^,  W% 
NEi^,  Ni^SWi^,  Sec.  30,  T.  16  S.,  R.  6  W;  S^^NE^  Sec.  25,  T.  16  S.,  R.  7  W. 
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be  rejected  for  the  reason  that  your  present  allotment  has  sufficient  carrying 
capacity  to  care  for  the  present  numbers  of  livestock  applied  for  and  a  further 
reason  for  rejection  is  based  on  the  fact  that  proper  ranj?e  management,  be- 
cause of  the  existing  land  pattern  and  topography,  will  not  permit  a  practical 
livestock  operation.  These  lands  have  been  allotted  to  Henry  Opgenorth  for 
the  reason  that  they  lie  within  his  present  allotment  boundary  and  can  be 
properly  serviced  from  his  Class  1  water  located  in  Sec.  3G,  T.  10  S.,  R.  7  W. 
It  is  recognized  that  you  might  have  some  claim  on  the  lands  applied  for  and 
in  lieu  of  these  rights  you  are  allotted  the  Wy2  Sees.  12  and  13,  T.  17  S.,  R. 
6  W. 

Apodaca  protested  this  recommendation  and,  upon  the  refusal  of 
the  regional  grazier  to  entertain  the  protest,  Apodaca  appealed. 

The  case  was  set  for  hearing  at  Hot  Springs,  New  Mexico,  on 
May  16,  1941.  At  the  hearing  Apodaca  appeared  in  person  and  was 
represented  by  counsel  and  Henry  Opgenorth,  a  licensee  holding  an 
allotment  which  includes  the  additional  lands  sought  by  Apodaca, 
also  appeared  in  person  and  by  counsel  and  was  permitted  to 
intervene. 

At  the  hearing  it  was  stipulated  that  the  sole  issue  in  the  case 
was  whether  or  not  Apodaca  was  entitled  to  the  use  of  the  additional 
lands  applied  for.  It  was  disclosed  that  those  lands  had  formerly 
been  included  in  a  homestead  entry  that  was  canceled  a  short  time 
prior  to  the  hearing.  It  was  also  stipulated  that  both  of  the  parties 
own  or  control  waters  in  Trujillo  Creek  which  properly  service  all 
of  the  lands  formerly  included  in  the  entry,  and  that  those  waters 
are  both  prior  and  full-time,  as  defined  by  paragraphs  (k)  and  (1) 
of  section  2  of  the  Federal  Kange  Code.  Certain  other  stipulations 
which  have  no  direct  bearing  on  the  outcome  of  the  case  were  also 
included  in  the  record. 

As  soon  as  the  stipulations  had  been  agreed  upon  and  included  in 
the  record,  the  appellant  tendered  proof  of  certain  allegations,  eight 
in  number,  which  appeared  in  his  appeal.  Upon  objection  by  the 
intervener,  the  examiner  ruled  that  the  allegations  were  not  material 
and  did  not  constitute  grounds  for  complaint,  and  the  offer  of  proof 
was  refused.  Exceptions  were  taken  to  this  ruling  and  the  hearing 
was  adjourned. 

On  June  23,  1941,  the  examiner  rendered  his  decision,  affirming 
the  action  of  the  regional  grazier  and  denying  Apodaca's  application 
for  the  addition  of  the  former  homestead  lands  in  his  allotment. 
The  examiner  stated  that  the  district  grazier  had  recognized  that 
both  the  appellant  and  the  intervener  had  claims  to  the  use  of  the 
former  homestead  lands  but,  because  of  the  existing  land-ownership 
pattern,  had  included  all  of  those  lands  in  Opgenorth's  allotment 
and  had  given  Apodaca  the  use  of  certain  lands  in  Sees.  12  and  13, 
T.  17  S.,  R.  6  W.,  to  compensate  for  his  failure  to  obtain  the  use  of 
one-half  of  the  former  homestead  lands.  This  was  held  by  the  examiner 
to  have  been  a  proper  solution  of  the  controversy  between  the  parties. 
However,  the  examiner  ruled  that  if  Apodaca  insisted  upon  a  division 
of  the  former  homestead  lands  he  would  be  permitted  to  release  the 
lands  in  Sees.  12  and  13,  T.  17  S.,  R.  6  W.,  and  to  obtain  the  use 
of  approximately  280  acres  of  the  former  homestead  lands  "provided 
he  [Apodaca]  will  agree  in  writing  with  the  district  grazier  to  con- 
struct, at  his  own  expense,  a  sheep-tight  fence  exactly  upon  the  sur- 
veyed lines  of  the  *  *  *  280  acres;  the  said  fence  to  be  constructed 
with  materials   and   in   such   manner  as   the   district  grazier  may 
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approve,  and  further  that  the  appellant  shall  not  be  permitted  the 
use  of  the  said  above  described  280  acres  for  the  grazing  of  his  live- 
stock until  such  approved  fence  shall  have  been  constructed." 
Apodaca  has  appealed  from  this  decision. 

In  his  appeal  Apodaca  does  not  stand  on  the  exceptions  taken  from 
the  refusal  by  the  examiner  of  his  offer  of  proof  of  the  various  allega- 
tions in  his  appeal  from  the  decision  of  the  regional  grazier.  Instead 
he  submits  a  general  discussion  of  the  difficulties  surrounding  his 
efforts  to  obtain  a  final  determination  of  his  rights  to  a  license.  He 
alleges  that  during  the  life  of  the  homestead  entry  he  used  "the  lands 
included  therein  under  a  lease  from  the  entryman,  and  that  he  uti- 
lized such  lands,  together  with  surrounding  lands,  for  livestock- 
growing  purposes.  He  refers  to  the  fact  that  he  was  recognized 
by  the  advisory  board  as  having  a  right  to  apply  for  the  use  of  the 
lands,  but  was  denied  such  use,  and  that  the  lands  were  allotted  to 
Opgenorth  because  of  the  land-ownership  pattern.  He  alleges  that 
he  and  his  father  and  grandfather  before  him  used  the  lands  and 
that  the  lands  were  always  recognized  as  a  part  of  the  Apodaca 
range,  and  that  Opgenorth  obtained  certain  State  lands  in  the  heart 
of  his  range  and  by  reason  of  certain  leases  of  State  lands  was 
able  to  cut  him  off  from  his  livestock  waters.  He  alleges  that 
Opgenorth  obtained  the  title  to  or  leasehold  interests  in  the  State 
lands  by  connivance  with  State  officials  and  asks  that  the  Govern- 
ment, in  determining  the  rights  of  the  parties,  refuse  to  allow  the 
land-ownership  pattern  which  Opgenorth  has  thus  created  to  control 
the  determination  of  the  rights  of  the  parties  to  the  use  of  the  former 
homestead  lands.  A  specific  complaint  is  made  against  the  ruling 
of  the  examiner  concerning  the  construction  of  a  sheep-tight  fence. 
These  allegations  and  complaints  are  essentially  the  same  as  those 
concerning  which  the  examiner  refused  an  offer  of  proof. 

Even  assuming  the  correctness  of  all  of  these  allegations,  there 
appears  to  be  no  action  that  this  Department  can  take  that  would 
lead  to  a  solution  of  the  controversy  that  would  satisfy  Apodaca  in 
all  respects.  An  examination  of  the  map  that  was  introduced  in 
evidence  shows  that  Opgenorth  has  succeeded  in  obtaining  title  to 
or  leases  of  State  and  privately  owned  lands  that  make  it  impractical 
to  give  the  appellant  the  use  of  the  lands  which  he  seeks.  It  may 
be  true,  as  alleged  by  the  appellant,  that  this  situation  was  deliber- 
ately created  by  Opgenorth  for  the  purpose  of  limiting  the  appel- 
lant's use  of  the  range,  but  there  is  nothing  to  show  that  the  lands 
thus  acquired  by  Opgenorth  could  not  in  the  same  manner  have  been 
acquired  by  Apodaca.  Possibly  Apodaca  has  slept  on  his  rights  or  it 
may  be  that  Opgenorth,  as  alleged  by  the  appellant,  used  connivancy 
and  unscrupulous  methods  to  obtain  the  lands  which  he  now  controls. 
Be  that  as  it  may,  the  fact  remains  that  Opgenorth  does  control 
the  lands  and,  as  they  are  lands  over  which  the  Government  has  no 
control,  there  is  nothing  this  Department  can  do  to  alter  the  situation. 

The  record  shows  that,  in  previous  years,  while  Apodaca  held  a 
lease  of  the  homestead  lands,  the  Grazing  Service  recognized  that 
lease  to  the  extent  of  granting  Apodaca  the  use  of  two  40-acre  tracts 
in  order  to  provide  access  to  the  homestead  from  the  other  lands 
in  his  allotment.  However,  this  in  no  way  binds  the  Grazing  Service 
to  grant  him  the  use  of  the  homestead  lands  now  that  the  homestead 
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is  canceled.  At  the  time  when  the  homestead  was  outstanding,  Apo- 
daca's  control  thereof  permitted  him  to  graze  almost  in  the  heart 
of  Opgenorth's  range.  Now  that  such  control  has  been  lost,  there 
would  appear  to  be  no  good  reason  to  continue  this  situation  if  it 
can  be  remedied.  The  Grazing  Service  attempted  to  provide  a 
remedy  by  allotting  the  lands  to  Opgenorth,  and  yet  gave  recognition 
to  Apodaca's  rights  by  allotting  other  lands  to  him  which,  in  all 
probability,  have  a  carrying  capacity  equal  to  that  part  of  the 
former  homestead  lands  which  he  might  otherwise  be  entitled  to  use, 
and  which  can  readily  be  used  in  connection  with  other  lands  in 
his  allotment. 

The  Department  feels  that  this  action  represents  a  proper  disposi- 
tion of  the  controversy,  for  it  represents  an  adequate  recognition  of 
the  rights  of  the  parties  and  yet  promotes  good  range  management 
by  removing  the  sinuosities  from  the  allotment  boundaries. 

It  is  true,  as  recognized  by  the  advisory  board  and  the  regional 
grazier,  that  Apodaca  has  some  claim  to  increased  grazing  privileges 
stemming  from  the  addition  of  the  former  homestead  lands  to  the 
Federal  range,  but  when  that  claim  has  been  satisfied  by  granting 
him  the  use  of  other  range  which,  in  addition  to  the  range  regularly 
allotted  to  him,  provides  grazing  facilities  for  the  number  of  live- 
stock that  he  is  entitled  to  graze,  there  is  no  ground  for  complaint. 

As  for  the  examiner's  ruling  that  Apodaca  may  obtain  the  use 
of  a  part  of  the  former  homestead  lands  by  agreeing  to  the  construc- 
tion of  a  sheep-tight  fence,  the  Department  feels  that  such  a  decision 
is  improper  to  the  extent  that  it  serves  to  vest  in  an  applicant  a 
certain  power  of  adjudication  and  may  possibly  violate  the  provisions 
of  the  Taylor  Grazing  Act. 

Either  the  applicant  is  or  is  not  entitled  to  the  use  of  certain 
range,  and  this  is  not  something  to  be  bargained  for  or  granted  sub- 
ject to  a  contingency  over  which  the  applicant  has  control.  The 
determination  of  the  range  to  be  used  by  a  licensee  rests  with  the 
Grazing  Service  and,  if  properly  reached,  should  not  be  subjected 
to  amendment  by  some  act  of  or  failure  to  act  by  the  licensee.  In 
the  present  case  it  is  clear  that  the  Grazing  Service,  upon  considera- 
tion of  the  various  factors  involved,  has  determined  that  the  inter- 
vener and  not  the  appellant  is  entitled  to  use  certain  Federal  range. 
This  determination  has  been  prompted  by  considerations  of  range 
management  and  proper  livestock  practices.  However,  the  appellant 
is  given  the  power  to  set  aside  such  a  determination  by  constructing 
a  certain  type  of  fence.  Not  only  is  this  unfair  to  the  intervener  in 
that  he  is  not  permitted  to  know  definitel}^  what  range  will  be  avail- 
able to  him,  but  in  a  sense  it  is  also  unfair  to  the  appellant  in  that 
he  is  by  implication  told  that  he  can  use  certain  lands  only  by  assum- 
ing the  burden  of  building  a  fence,  which  burden  is  in  no  degree  to 
be  assumed  by  the  adjoining  allottee  who  will  derive  a  benefit  from 
that  fence. 

As  stated  previously,  Apodaca  is  either  entitled  or  not  entitled  to 
use  a  part  of  the  former  homestead  lands.  The  Department  feels 
that  he  is  not,  and  that  he  should  not  be  given  a  right  to  obtain 
such  use  through  his  construction  of  the  fence.  And  even  though 
he  were  entitled  to  such  use,  it  should  not  be  conditioned  on  the  per- 
formance of  an  act  which,  in  view  of  the  circumstances  under  which 
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it  was  required,  appears  somewhat  in  the  nature  of  a  penalty  for 
asking  for  something  which  the  Grazing  Service  was  not  disposed 
to  grant. 

The  premises  considered,  it  is  apparent  that  the  ruling  of  the 
regional  grazier,  denying  Apodaca's  application  for  the  use  of  the 
former  homestead  lands,  was  proper,  and  that  the  decision  of  the 
examiner,  so  far  as  it  affirmed  that  ruling,  was  also  proper. 
The  examiner's  decision  is  accordingly  affirmed  and  the  appeal  is 
dismissed. 

E.   K.    BURLEW, 

First  Assistant  Secreta'ry^ 


B.  F.  CASEY,  Appellant 
A-23134  Decided  Decemher  6^  lOil 

5.1  Base  Propei-ty  (G-enerally) — Ownership  or  Control 

A  settlement  claim  on  land  included  within  a  reclamation  withdrawal  Is 
invalid  and  does  not  constitute  "control"  of  base  property  as  contemplated 
by  the  regulations. 

6.2  Base  Property  (Land) — Commensurability 

An  unqualified  applicant  may  be  awarded  a  temporary  license  for  Federal 
range  not  required  to  satisfy  the  demand  of  qualified  applicants  but  the 
license  must  be  limited  to  the  number  of  livestock  which  the  licensee  can 
support  on  his  base  property  during  the  period  of  the  year  when  his  live- 
stock are  off  the  Federal  range. 

14.2  Licenses  and  Permits — Temporary  or  Nonrenewable 

An  unqualified  applicant  may  be  avrarded  a  temporary  license  for  Federal 
range  not  required  to  satisfy  the  demand  of  qualified  applicants  but  the 
license  must  be  limited  to  the  number  of  livestock  which  the  licensee  can 
support  on  his  base  property  during  the  period  of  the  year  when  his  live- 
stock are  off  the  Federal  range. 

DECISION 

B.  F.  Casey  has  appealed  from  a  decision  of  an  examiner  of  the 
Grazing  Service  which  affirmed  a  decision  of  the  regional  grazier 
denying  in  part  Casey's  application  for  a  1941-42  grazing  license 
in  Nevada  Grazing  District  No.  3. 

On  October  23,  1940,  Casey  filed  an  application  to  graze  200  horses 
from  April  1,  1941,  to  March  31,  1942.  After  consideration  by  the 
advisory  board  and  the  regional  grazier,  Casey  was  notified  that  his 
application  had  been  approved  in  part  as  follows: 

50  horses,  class  1,  April  1  to  April  30,  1941,  50%  use  of  Federal  range;  120 
horses,  non-preference,  April  1  to  April  30,  1941,  50%  use  of  Federal  range; 
50  horses,  class  1,  June  1,  1941,  to  March  31,  1942,  50%  use  of  Federal  range; 
120  horses,  non-preference,  June  1,  1941,  to  March  31,  1942,  50%  use  of  Fed- 
eral range,  to  graze  in  common  on  the  Federal  range  in  the  Fallon  Range 
Unit,  adjacent  to  Hooten  well. 

Casey  appealed  from  this  ruling  and  on  April  23,  1941,  the  case 
was  heard  before  the  examiner.  In  due  course  the  examiner  rendered 
liis  decision  wherein  he  sustained  the  decision  of  the  regional  grazier 
but  pointed  out  tliat  certain  matters  had  been  developed  by  the  testi- 
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moiiy  and  evidence  whicli  raised  doubts  as  to  whether  or  not  Casey 
is  entitled  to  receive  a  grazing  license.  Casey  has  appealed  to  the 
Department. 

The  record  shows  that  Casey  does  not  own  the  property  which 
he  offers  as  a  base  for  a  grazing  license.  It  appears  that  during  1915- 
Casey  settled  on  the  SEi^  Sec.  3,  T.  IG  N.,  K.  26  E.,  M.  D.  M.  at 
which  time  he  took  possession  of  a  well  which  was  used  many  years 
ago  by  pony  express  riders.  He  has  since  equipped  the  well  with  a 
pump,  windmill  and  tanks.  The  records  of  the  Department  show 
that,  by  orders  of  July  2  and  August  26,  1902,  all  of  the  lands  in 
Sec.  3  and  other  sections  of  this  township  were  included  in  a  second 
form  reclamation  withdrawal  in  connection  with  the  Truckee-Carson 
project.  By  order  of  July  9,  1910,  the  withdrawal  as  to  Sec.  3  and 
other  sections  in  the  township  was  changed  to  a  first  form  withdrawal 
for  reservoir  purposes. 

Lands  included  in  first  form  reclamation  withdrawals  are  not  sub- 
ject to  settlement.  Even  a  settlement  claim  initiated  prior  to  a  with- 
drawal does  not  limit  the  Government's  title  or  vest  any  interest  in 
the  settler.  This  question  was  presented  in  United  States  v.  HansoUy 
167  Fed.  881   (CCA.  9th  Circuit),  in  which  the  court  said: 

There  is  nothing  in  the  essential  nature  of  the  acts  of  entering  upon  unsur- 
veyed  public  land,  residing  thereon  and  improving  the  same  with  the  intention 
to  enter  the  same  as  a  homestead,  to  confer  upon  the  settler  any  vested  right, 
or  any  kind  of  claim  to  the  land,  and  such  acts  create  no  impediment  to  the 
power  of  the  government  to  devote  the  land  to  any  public  purpose.  Frisbie  v. 
Whitney,  9  Wall.  187,  19  L.  Ed.  668;  Kansas  Pacific  Ry.  Co.  v.  Dunmeyer, 
113  U.S.  629,  5  Sup.  Ct.  566,  28  L.  Ed.  1122;  Buxton  v.  Traver,  130  U.S.  232,. 
9  Sup.  Ct.  509,  32  L.  Ed.  920;  Campbell  v.  Wade,  132  U.S.  38,  10  Sup.  Ct.  9, 
33  L.  Ed.  240;  Tarpey  v.  Madsen,  178  U.S.  220,  20  Sup.  Ct.  849,  44  L.  Ed.  1042; 
Northern  Pacific  Railroad  v.  Colburn,  164  U.S.  383,  17  Sup.  Ct.  98,  41  L.  Ed. 
479;  Russian  American  Packing  Co.  v.  United  States,  199  U.S.  570,  26  Sup.  Ct. 
157,  50  L.  Ed.  314.  In  Buxton  v.  Traver,  130  U.S.  232,  9  Sup.  Ct.  509,  32 
L.  Ed.  920,  it  was  held  that  a  settler  on  the  public  domain  in  advance  of  the 
public  surveys  acquires  no  right  except  the  preferential  right  to  secure  the 
land  after  it  is  surveyed  and  offered  for  settlement.    The  court  said: 

"The  United  States  make  no  promise  to  sell  him  the  land,  nor  do  they 
enter  into  any  contract  with  him  upon  the  subject.  They  simply  say  to  him: 
*If  you  wish  to  settle  upon  a  portion  of  the  public  lands  and  purchase  the 
title,  you  can  occupy  any  unsurveyed  lands  which  are  vacant  and  have  not 
been  reserved  from  sale ;  and,  when  the  public  surveys  are  made  and  returned, 
the  land  not  having  been  in  the  meantime  withdrawn  from  sale,  you  can 
acquire,  by  pursuing  certain  steps,  the  right  to  i^urchase  them.'  " 

It  is  the  clearly  expressed  doctrine  of  this  and  other  decisions  that  mere 
occupation  of  public  land  gives  no  right  as  against  the  United  States  and  that 
Congress  has  the  power  to  set  aside  such  land  prior  to  the  acquisition  of 
homestead  rights  thereon  and  reserve  the  same  for  any  public  purpose.  Prior 
to  such  reservation,  the  most  that  a  settler  on  unsurveyed  lands  intending  to 
enter  the  same  as  a  homestead  can  claim  is  the  protection  of  his  possession 
under  the  permission  of  the  government  to  enter  thereon  in  advance  of  the 
public  surveys. 

See  also  Kinman  v.  Applehy^  32  L.D.  190;  Leslie  A.  Reinovsky^ 
41  L.D.  627. 

In  view  of  the  ruling  that  a  settlement  claim  initiated  prior  to 
a  withdrawal  is  rendered  void  and  of  no  effect  by  the  subsequent 
withdrawal,  it  is  manifest  that  a  settlement  initiated  after  a  with- 
drawal, as  is  the  case  here,  is  of  no  possible  effect.  The  Federal 
Range  Code  provides  for  the  issuance  of  licenses  or  permits  on  the 
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basis  of  the  ownership  or  lawful  control  of  land  or  water.  Casey- 
does  not  own  the  land  on  which  he  has  settled  and  his  control  thereof 
is  at  best  a  mere  sufference  by  the  United  States.  He  can  be  dis- 
possessed immediately  or  at  any  time  in  the  future  because  of  the 
existing  first  form  withdraw^al.  His  occupancy  of  the  land  therefore 
is  not  the  type  of  "control"  which  is  contemplated  by  the  Federal 
Eange  Code,  and  it  is  not  base  property  in  the  full  sense. 

Casey  has  also  insisted  that  the  well  which  is  located  on  the  land 
which  he  occupies  should  be  considered  as  base  property,  but  in  view 
of  the  fact  that  only  land  is  considered  as  base  property  in  this 
district,  his  contention  in  this  respect  is  without  merit.  Also,  it  may 
be  pointed  out  that  Casey's  claim  to  the  well  is  as  infirm  as  is  his 
claim  to  the  land,  both  items  of  property  being  subject  to  the  recla- 
mation withdrawal. 

While  these  facts  show  that  Casey  has  failed  to  put  forth  any 
legal  justification  for  a  claim  to  a  grazing  license,  there  are  certain 
other  factors  to  be  considered. 

The  range  upon  which  Casey  has  customarily  grazed  his  livestock 
and  which  he  still  desires  to  use  is  not  allotted  to  any  other  livestock 
operator,  and  is  not  needed  by  any  licensee  in  satisfaction  of  his 
qualified  demand.  Therefore,  unless  Casey  uses  the  range,  it  will 
probably  not  be  used  at  all.  In  such  circumstances,  there  would 
appear  to  be  no  objection  to  Casey's  continued  use  of  the  range  so 
long  as  it  is  not  needed  to  satisfy  the  qualified  demands  of  other 
licensees. 

This  does  not  overlook  the  fact  that  Casey  has  no  base  property 
in  the  sense  contemplated  by  the  Code.  While  his  settlement  on  the 
lands  in  the  withdrawn  area  can  be  terminated  at  any  time,  it 
appears  that  the  Bureau  of  Reclamation  has  no  objection  to  his 
occupancy  of  the  lands  until  such  time  as  they  are  needed  for 
reclamation  purposes,  and  so  long  as  he  remains  in  possession  of  the 
land  under  such  sufferance,  there  would  appear  to  be  no  valid  reason 
why  he  should  not  use  such  parts  of  the  range  as  are  not  needed  by 
qualified  licensees,  and  as  can  properly  be  set  aside  for  his  use. 

There  remains,  however,  the  question  of  the  extent  of  the  license 
to  which  Casey  is  entitled.  Casey  has  requested  a  license  for  200 
horses,  and  he  has  insisted  that  he  should  be  allowed  to  graze  these 
animals  on  Federal  range  throughout  12  months  of  the  year. 

The  record  shows  that  only  land  is  considered  as  base  property 
in  this  district,  and  that  the  Federal  range  has  been  classified  as 
subject  to  use  for  only  11  months  of  the  year.  These  determinations 
have  been  reached  in  accordance  with  the  provisions  of  sections  4 
and  6  of  the  Code,  and  are  considered  reasonable  and  proper.  None 
of  the  land  occupied  by  Casey  is  under  cultivation,  hence  the  only 
feed  available  therefrom  is  the  native  vegetation  which  it  produces. 
As  was  pointed  out  by  the  examiner,  the  feed  thus  available  on  the 
160  acres  is  manifestly  insufficient  for  the  support  for  one  month 
of  the  horses  enumerated  in  Casey's  license.  Thus,  if  Casey's  present 
license  were  to  be  continued,  it  would  mean  that  in  his  case  there 
is  not  only  a  relaxation  of  the  rule  which  requires  ownership  or 
lawful  control  of  base  property,  but  also  of  the  rule  which  limits 
a  license  to  the  licensee's  "commensurability." 

Section  4,  paragraph  a,  of  the  Code  provides  that  base  properties 
will  be  rated  for  their  carrying  capacities,  and  Section  6,  paragraph 
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J,  of  the  Code  provides  for  the  issuance  of  licenses  "for  the  number 
of  livestock  for  which  such  base  lands  are  rated  for  a  period  of  time 
which  when  added  to  the  period  of  use  allowed  on  the  Federal  range 
for  such  livestock  will  equal  12  months  *  *  *."  This  quotation  is 
the  rule  commonly  referred  to  in  the  grazing  States  as  the  "rule 
of  commensurability."  In  accordance  with  this  rule,  a  license  must 
be  limited  to  the  number  of  livestock  which  the  licensee  can  support 
on  his  base  property  during  the  period  of  the  year  when  his  livestock 
is  off  the  Federal  range.  In  the  present  case,  this  means  that  Casey 
is  entitled  to  a  license  for  the  number  of  livestock  he  can  support 
for  the  period  of  one  month  on  the  land  which  he  is  occupying.  As 
the  examiner  has  stated,  160  acres  of  uncultivated  land  in  the  area 
herein  in  question  will  undoubtedly  not  support  the  number  of  live- 
stock for  which  Casey  is  presently  licensed. 

As  has  been  indicated  above,  the  Department  has  no  objection 
to  the  continuance  of  Casey's  license  so  long  as  there  is  range  avail- 
able over  and  above  that  necessary  to  supply  the  qualified  demand 
of  classified  applicants  and  so  long  as  Casey's  occupation  of  the  lands 
on  which  he  has  settled  is  allowed  to  continue.  However,  even 
though  it  may  result  in  a  failure  to  utilize  all  of  the  available  range 
in  the  area,  he  cannot  be  permitted  to  avoid  the  requirement  of  the 
regulations  that  his  license  shall  be  limited  to  the  number  of  livestock 
that  he  can  support  on  his  land  for  one  month,  for  if  such  were  per- 
mitted it  w^ould  mean  that  an  applicant  without  ownership  or  control 
of  base  property  or  an  applicant  whose  base  property  does  not  fall 
within  (he  preference  classes  can,  if  excess  range  is  available,  obtain 
grazing  privileges  unabridged  by  the  requirements  imposed  on 
licensees  in  the  preference  classes. 

Accordingly,  the  Department  rules  that  Casey  shall  continue  to 
receive  licenses  so  long  as  his  possession  of  the  land  on  which  he 
has  settled  is  jilloAved  to  continue  and  so  long  as  he  remains  a  quali- 
fied applicant  in  other  respects,  but  that  such  license  shall  be  limited 
to  the  number  of  livestock  which  can  be  supported  on  his  land  for 
the  number  of  months  for  which  the  range  is  classified  as  unsuit- 
able for  use. 

In  view  of  this  ruling,  it  is  apparent  that  Casey  has  already 
received  more  than  he  is  entitled  to  in  the  way  of  a  license,  and  that 
his  appeal  is  without  merit.    The  appeal  is  accordingly  dismissed. 

E.   K.    BURLEW, 

First  Assistant  Secretary. 


JOE  C.  WARE,  Appellant 
A-23167  Decided  Decemler  6,  19^1 

7.3  Base  Property  (Water)— Full  Time 

Where  the  range  in  an  area  is  classified  as  suitable  for  use  during  the  entire 
year,  only  waters  which  are  available  for  12  months  of  the  year  can 
properly  be  considered  as  "full-time." 

7.4  Base  Property  (Water) — Service  Area 

Grazing  privileges  based  on  the  ownership  or  control  of  waters  can  only  be 
granted  on  lands  within  the  service  areas  of  such  waters. 
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14.1  Licenses  and  Permits — Conditions  and  Limitations 

A  license  will  not  be  issued  where,  in  order  to  attain  access  to  the  Federal 
range  it  would  require  trespass  on  private  land. 

DECISION 

Joe  C.  Warf  has  appealed  from  a  decision  of  an  examiner  of  the 
Grazing  Service  which  affirmed  the  decision  of  the  acting  regional 
grazier  denying  Warf's  application  for  a  1941-42  grazing  license 
in  New  Mexico  Grazing  District  No.  6. 

The  appellant's  application,  filed  on  December  11,  1940,  requested 
a  license  to  graze  500  sheep  from  May  1,  1941,  to  April  30,  1942,  and 
also  requested  that  individual  allotments  embracing  three  separate 
areas  of  Federal  range  be  set  aside  for  his  use.  The  lands  which  he 
asked  to  have  allotted  to  him  included  seven  40-acre  tracts  in  Sec.  5, 
T.  3  S.,  E.  14  E.,  N.M.P.M.,  all  Federal  range  in  Sees.  24,  25,  26, 
27,  and  34  of  the  same  township  and  range,  and  all  Federal  range 
in  Sees.  19,  20,  21,  28,  29,  and  33,  T.  3  S.,  K.  15  E. 

Warf's  application  was  rejected  by  the  acting  regional  grazier, 
the  reason  given  being  that  the  applicant  did  not  own  or  control 
full-time  prior  water.  Warf  appealed  and  the  case  was  set  for 
hearing. 

The  hearing  was  held  on  May  28,  1941,  and,  on  the  basis  of  the 
record  of  that  hearing,  the  examiner,  in  his  decision  of  June  7,  1941, 
affirmed  the  action  of  the  acting  regional  grazier.  At  the  time  of 
the  hearing  Warf  withdreAv  his  application  to  the  extent  that  it 
requested  an  allotment  of  the  available  Federal  range  in  Sees.  24, 
25,  26,  27,  and  34,  T.  3  S.,  R.  14  E.,  and  thus  the  issue  was  narrowed 
to  a  question  of  Warf's  right  to  obtain  allotments  of  the  Federal 
range  in  Sec.  5,  T.  3  S.,  R.  14  E.,  and  that  in  Sees.  19,  20,  21,  28, 
29,  and  33,  T.  3  S.,  R.  15  E. 

The  grazing  district  wherein  this  case  arises  is  one  in  which  the 
Federal  range  has  been  classified  as  suitable  for  use  throughout  the 
entire  year,  and  wherein  only  waters  are  considered  as  base  property. 
The  Federal  Range  Code  provides,  in  section  4,  paragraph  a, 
as  follows: 

Sec.  4.    Ratincf  and  Classification  of  Properties. 

Par.  a.  Base  Properties;  Classes;  Carrying  Capacity  of  Land;  Service  Value 
of  Wafer.  For  the  purpose  of  determining  the  proper  use  of  the  base  proper- 
ties of  all  applicants  and  their  relative  dependence  upon  the  Federal  range, 
water  conditions  and  other  factors  affecting  livestock  operations  in  the  area 
will  be  considered.  Base  properties  will  be  classified  as  land  or  water  and 
further  in  the  following  manner: 

Class  1.  Forage  land  dependent  by  both  location  and  use,  and  full-time  prior 
water. 

Class  2.  Forage  land  dependent  by  use  only,  and  full-time  water. 

Class  3.  Forage  land  dependent  by  location  only,  and  full-time  water  which 
otherwise  would  be  in  class  2  but  which  was  developed  later  than  other  water 
servicing  a  part  or  all  of  the  same  area. 

Section  6,  paragraph  h.  of  the  Code,  which  contains  the  provisions 
governing  the  extent  of  licenses  or  permits,  provides: 

Par.  b.  Regular  Licenses  and  Permits;  Order  of  Issuance;  'Number  of  Live- 
stock. Regular  licenses  or  permits  will  be  issued  to  qualified  applicants  to 
the  extent  that  Federal  range  is  available  in  the  following  preference  order 
and  amounts: 
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(1)  To  applicants  owning  or  controlling  land  in  class  1,  licenses  or  permits 
for  the  number  of  livestock  for  which  such  base  lands  are  rated  for  a  period 
of  time  which  when  added  to  the  period  of  use  allowed  on  the  Federal  range 
for  such  livestock  will  equal  12  months;  and  to  applicants  owning  or  control- 
ling water  in  class  1,  licenses  or  permits  to  the  extent  of  the  service  value  of 
such  water. 

(2)  To  applicants  owning  or  controlling  base  properties  in  class  2,  licenses 
or  permits  computed  in  the  same  manner  as  those  issued  under  subparagraph 
(1),  above. 

(3)  To  applicants  owning  or  controlling  base  properties  In  class  3,  licenses 
or  permits  computed  in  the  same  manner  as  those  issued  under  subpara- 
graphs  (1)   and   (2),  above. 

Full-time  waters  and  prior  waters  are  defined  by  section  2,  para- 
graphs (k)  and  (1),  as  follows: 

(k)  Full-time  water  means  water  which  is  suitable  for  consumption  by  live- 
stock and  available,  accessible,  and  adequate  for  a  given  number  of  livestock 
during  those  months  in  the  year  for  which  the  range  is  classified  as  suitable 
for  use.  Such  water  may  be  from  one  source  or  may  be  the  aggregate  amount 
available  from  several  sources. 

(1)  Prior  water  is  water  which  was  used  to  service  certain  range  for  a 
given  number  of  livestock  during  the  5-year  period  immediately  preceding 
June  28,  1934.  It  will  be  considered  prior  water  only  to  the  extent  of  the 
gi'eatest  number  of  livestock  that  was  properly  grazed  from  it  during  said 
period. 

As  the  range  in  this  area  is  classified  as  suitable  for  use  during 
the  entire  year,  only  waters  which  are  available  for  12  months  of  the 
year  can  properly  be  considered  as  "full-time." 

According  to  Warf 's  own  testimony  at  the  hearing,  his  waters  con- 
sist of  five  tanks  and,  in  addition,  a  right  to  use  the  water  from 
a  well.  One  of  the  tanks,  located  in  the  NWi/4  Sec.  25,  T.  2  S., 
R.  13  E.,  was  not  constructed  until  1940,  and  thus  is  not  a  prior 
water.  Another  of  the  tanks,  located  in  Sec.  24,  T.  2  S.,  R.  13  E., 
appears  to  have  had  some  prior  use,  but  may  or  may  not  be  a  full- 
time  water.  Regarding  this  tank  Warf  testified  that  he  first  saw  it 
in  1922,  at  which  time  it  was  filled  with  sediment  and  would  not 
hold  water  throughout  the  year.  He  purchased  the  land  on  which 
the  tank  is  located  in  1929,  and  in  1931  and  1932  did  some  work  on 
the  tank.  He  stated  that  it  still  goes  dry  at  times,  having  been  dry 
once  in  1934  and  again  in  1938,  but  that  it  has  not  been  dry  since 
1938  and  that  in  ordinary  years  it  will  hold  water  "From  the  end 
of  the  rainy  season  until  the  start  of  the  next"  and  that  "If  it  didn't 
rain  and  run  water  in  it,  it  wouldn't  stay  there  the  year  round,  but 
we  don't  have  a  year  without  rain  in  our  country." 

Another  of  the  tanks  is  located  in  Sec.  23,  T.  2  S.,  R.  13  E.  It 
was  built  in  1931,  and  Warf  stated  that  it  has  been  dry  every  year 
since  and  that  it  will  hold  water  only  about  six  months  out  of 
the  year. 

As  to  another  of  the  tanks,  Warf  stated  that  it  holds  little  water, 
and  his  statements  indicate  that  he  considers  it  of  little  value  or 
importance.    The  location  of  this  tank  is  not  disclosed  by  the  record. 

The  fifth  tank  claimed  by  Warf  is  located  in  Sec.  17,  T.  3  S.,  R. 
15  E.,  on  lands  owned  by  Warf.  Warf  purchased  the  lands  in  1938, 
at  which  time  the  tank  was  small  and  held  little  water.  In  1938 
Warf  obtained  funds  from  the  Agricultural  Adjustment  Administra- 
tion and  enlarged  the  tank.  When  asked  how  many  months  of  the 
year  this  tank  would  hold  water,  Warf  stated  "I  don't  know.     It 
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was  not  a  thorough  test  last  year,  being  a  new  tank.  I  was  down  on 
the  land  in  November  and  it  had  water.  It  didn't  last  much  longer 
after  that,"  and  in  answer  to  the  examiner's  question  "It  hasn't  held 
water  constantly  since  it  was  enlarged?"  Warf  answered  "No,  sir. 
It  went  dry." 

Warf  also  claims  a  right  to  use  a  well  located  in  Sec.  15,  T.  2  S., 
R.  14  E.,  and  owned  by  one  Henry  Ryberg.  Apparently  this  is 
a  full-time  prior  water.  Whatever  right  Warf  has  to  use  this  well 
is  based  merely  on  oral  permission  given  by  Ryberg,  and  apparently 
this  permission  can  be  revoked  at  any  time  Ryberg  so  desires. 

The  record  shows  that  the  two  areas  of  Federal  range  sought  by 
Warf  are  serviced  by  at  least  three  wells  owned  or  controlled  by 
J.  R.  Jenkins,  a  licensee  who  appeared  as  an  intervener  at  the  hearing 
and  whose  allotment  includes  the  area  sought  by  Warf.  These  wells 
are  shown  to  be  full-time  prior  waters,  and  the  areas  sought  by  Warf 
are  well  within  their  service  areas. 

Manifestly,  grazing  privileges  based  on  the  ownership  or  control 
of  waters  can  only  be  granted  on  lands  within  the  service  areas  of 
such  waters.  In  other  words,  the  range  sought  must  be  so  located 
with  respect  to  the  water  that  livestock  grazing  on  the  lands  can 
use  the  water. 

The  range  in  Sec.  5,  T.  3  S.,  R.  14  E.,  which  Warf  has  applied 
for,  is  completely  surrounded  by  the  privately  owned  or  controlled 
lands  of  the  intervener  Jenkins.  It  lies  approximately  four  miles 
from  the  Ryberg  well  and  about  three  miles  from  the  nearest  of 
Warf 's  tanks,  which  tank  is  the  one  mentioned  above  as  being  located 
in  Sec.  24,  T.  2  S.,  R.  13  E.,  and  which  has  not  definitely  been  shown 
to  be  a  full-time  water.  The  range  is  within  the  service  area  of 
Jenkins'  "Baker"  well,  which  is  a  full-time  prior  water.  While  a 
more  definite  showing  of  the  full-time  character  of  the  tank  in  Sec. 
24  and  of  Warf 's  permission  to  use  Ryberg's  well  might  show  some 
abstract  right  in  tVarf  to  the  use  of  the  range  in  Sec.  5,  it  could 
avail  him  nothing,  for  in  order  to  exercise  such  right  it  would  be 
necessary  for  his  livestock  to  cross  the  private  lands  of  others  in 
going  to  and  from  Warf 's  waters.  The  Grazing  Service  cannot  grant 
the  right  to  cross  these  lands  and  thus  he  would  be  unable  to  use 
the  range  in  Sec.  5  even  if  it  were  allotted  to  him.  It  is  therefore 
clear  that,  regardless  of  whether  or  not  the  tank  in  Sec.  24  is  a  full- 
time  prior  water,  or  whether  or  not  Warf  has  such  a  right  in  the 
Ryberg  well  as  could  be  recognized  as  base  property,  Warf  does 
not  have  access  to  the  range  in  Sec.  6  and  the  ruling  of  the  acting 
regional  grazier  and  the  examiner,  denying  his  request  to  be  licensed 
to  use  that  range,  was  proper. 

As  to  the  area  of  range  in  Sees.  17,  19,  20,  21,  28,  29,  and  33,  T. 
3  S.,  R.  15  E.,  sought  by  Warf,  it  is  entirely  within  the  service 
areas  of  the  McDonald  well  and  the  Brown  well,  both  of  which  are 
full-time  prior  waters  and  are  owned  or  controlled  by  the  intervener 
Jenkins.  In  addition,  Jenkins  has  at  least  two  tanks  servicing  the 
area.  The  only  water  which  Warf  has  that  services  the  area  is  the 
tank  referred  to  above  which  he  has  improved  by  the  use  of  Agricul- 
tural Adjustment  Administration  funds.  As  has  been  shown,  Warf 
admits  that  this  is  not  a  full-time  water  and  accordingly  it  cannot 
compete  with  the  full-time  prior  waters  of  Jenkins'.    For  this  reason 
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Jenkins  is  clearly  entitled  to  a  continuation  of  his  use  of  this  range, 
and  Warf's  application  therefor  was  properly  rejected. 

In  view  of  the  above  conclusions,  it  is  the  opinion  of  the  Depart- 
ment that  rulings  of  the  acting  regional  grazier  and  the  examiner 
were  proper.  Accordingly,  the  decision  of  the  examiner  is  affirmed 
and  the  appeal  is  dismissed. 

E.   K.    BURLEW, 

First  Assistant  Secretary. 


A.  H.  MORELAND,  Appellant 
A-23169  Decided  Decemler  6,  IHl 

7.2  Base  Property  (Water) — Availability 

A  well  which  has  no  pump  to  raise  the  water  and  no  equipment  for  storing 
it  for  use  is  not  available  and  accessible  and  cannot  qualify  as  base 
property. 

DECISION 

On  December  10,  1940,  A.  H.  Moreland  filed  an  application  for 
a  license  to  graze  10  head  of  cattle  from  May  1,  1941  to  April  30, 
1942,  upon  the  Federal  range  located  in  the  Wy2  Sec.  14,  T.  3  N., 
E.  21  E.,  N.M.P.M.,  in  New  Mexico  Grazing  District  No.  6.  The 
acting  regional  grazier  rejected  the  application  on  the  ground  that 
the  applicant  did  not  possess  full-time  prior  water  which  could  be 
used  by  livestock  grazing  upon  the  lands  applied  for.  The  applicant 
appealed,  and  the  case  was  set  for  hearing  before  an  examiner  of 
the  Grazing  Service. 

At  the  time  and  place  set  for  the  hearing,  the  appellant  appeared 
in  person,  and  W.  C.  Overton,  a  licensee  whose  allotment  includes 
the  range  sought  by  Moreland,  appeared  as  an  intervener.  No  testi- 
mony was  taken,  but  a  stipulation  of  the  facts  governing  the  case 
was  entered  into  by  the  parties  and  subscribed  by  the  district  grazier. 

On  May  31,  1941,  the  examiner  rendered  his  decision,  affirming 
the  acting  regional  grazier's  rejection  of  Moreland's  application. 
Moreland  has  appealed  to  the  Department. 

According  to  the  stipulations,  Moreland  offered  as  base  property 
a  well  located  in  the  S1/2SE14  Sec.  23,  T.  3  N.,  K.  21  E.,  and  about 
one  mile  from  the  nearest  part  of  the  range  which  he  seeks  to  use. 
This  is  the  only  watering  facility  ow^ned  or  controlled  by  Moreland. 
It  is  stipulated  that  the  w^ell  is  125  feet  deep,  with  the  water  standing 
from  80  to  90  feet  below  the  top  of  the  wall.  It  was  drilled  in  1916 
and  at  that  time  pumping  equipment  w^as  installed.  This  equipment 
was  removed  in  1920  and  has  not  since  been  replaced. 

According  to  the  stipulations,  the  range  sought  by  Moreland  is 
serviced  by  certain  waters  owned  or  controlled  by  the  intervener 
Overton.  These  waters  consist  of  tw^o  w^ells  and  a  tank.  Both  of  the 
wells  and  possibly  the  tank  are  available  for  use  for  the  watering 
of  livestock  throughout  the  entire  year. 

Section  4,  paragraph  a,  of  the  Federal  Range  Code  provides  in 
part  as  follows: 
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Par.  a.  Base  Properties;  Classes;  Carrying  Capacity  of  Land;  Service  Value 
of  Water.  For  the  purpose  of  determining  the  proper  use  of  the  base  proper- 
ties of  all  applicants  and  their  relative  dependence  upon  the  Federal  range, 
water  conditions  and  other  factors  affecting  livestock  operations  in  the  area 
will  be  considered.  Base  properties  will  be  classified  as  land  or  water  and 
further  in  the  following  manner: 

Class  1.  Forage  land  dependent  by  both  location  and  use,  and  full-time  prior 
water. 

Class  2.  Forage  land  dependent  by  use  only,  and  full-time  water. 

Class  3.  Forage  land  dependent  by  location  only,  and  full-time  water  which 
otherwise  would  be  in  class  2  but  which  was  developed  later  than  other  water 
servicing  a  part  or  all  of  the  same  area. 

Full-time  ^Yater  and  prior  water  are  defined  by  section  2,  para- 
graphs (k)  and  (1)  of  the  Code  as  follows: 

(k)  Full-time  ivater  means  water  which  is  suitable  for  consumption  by  live- 
stock and  available,  accessible,  and  adequate  for  a  given  number  of  livestock 
during  those  months  in  the  year  for  which  the  range  is  classified  as  suitable 
for  use.  Such  water  may  be  from  one  source  or  may  be  the  aggregate  amount 
available  from  several  sources. 

(1)  Prior  water  is  water  which  was  used  to  service  certain  range  for  a 
given  number  of  livestock  during  the  5-year  period  immediately  preceding 
June  28,  1934.  It  will  be  considered  prior  water  only  to  the  extent  of  the 
greatest  number  of  livestock  that  was  properly  grazed  from  it  during  said 
period. 

Section  6,  paragraph  h  of  the  Code  provides  for  the  issuance  of 
licenses  or  permits  in  the  following  manner: 

Regular  Licenses  and  Permits;  Order  of  Issuance;  Number  of  Livestock. 
Regular  licenses  or  permits  will  be  issued  to  qualified  applicants  to  the  extent 
that  Federal  range  is  available  in  the  following  preference  order  and  amounts : 

(1)  To  applicants  owning  or  controlling  land  in  class  1,  licenses  or  permits 
for  the  number  of  livestock  for  which  such  base  lands  are  rated  for  a  period 
of  time  which  when  added  to  the  period  of  use  allowed  on  the  Federal  range 
for  such  livestock  will  equal  12  months;  and  to  applicants  owning  or  control- 
ling water  in  class  1,  licenses  or  permits  to  the  extent  of  the  service  value  of 
such  water. 

(2)  To  applicants  owning  or  controlling  base  properties  in  class  2,  licenses 
or  permits  computed  in  the  same  manner  as  those  issued  under  subparagraph 
(1),  above. 

(3)  To  applicants  owning  or  controlling  base  properties  in  class  3,  licenses 
or  permits  computed  in  the  same  manner  as  those  issued  under  subparagraphs 
(1)  and   (2),  above. 

It  will  be  noted  that,  in  order  for  a  water  to  be  considered  as 
"full-time",  it  must  be  available  and  accessible.  Moreland's  water 
is  neither  available  nor  accessible  for  the  reason  that  there  is  no 
equipment  at  the  well  for  raising  the  water  to  the  surface  or  for 
storing  it  for  use. 

Overton's  waters  are  at  least  "full-time"  waters  and  accordingly 
are  in  a  higher  preference  class  than  the  water  of  the  appellant 
which,  in  fact,  is  in  none  of  the  three  classes. 

From  this  it  is  clear  that,  as  between  the  two  parties  to  the  case, 
the  intervener  Overton  has  a  preferred  ri^ht  to  the  use  of  the  range 
in  question  and  that  Moreland's  application  was  properly  rejected. 

Accordingly,  the  decision  of  the  examiner  affirming  the  decision 
of  the  acting  regional  grazier  is  proper.  It  is,  therefore,  affirmed 
and  the  appeal  is  dismissed. 

E.   K.   BURLEW, 

First  Assistant  Secretary. 
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KENNETH  J.  lUMAN,  Appellant 
A-22682  Decided  December  10,  19U 

6.1  Base  Property  (Land) — ^Dependency  by  Use 

The  use  of  base  land  in  connection  with  the  Federal  range  for  one  year  of 
the  priority  period  or  solely  as  a  lambing  ground  is  not  sufficient  to  invest 
the  land  with  the  attribute  of  dependency  by  use. 

17.2  Transfer  and  Division — ^Base  Property  Qualifications 

Ordinarily  where  dependency  by  use  was  created  by  the  use  of  a  ranch 
property,  it  will  be  presumed  that  such  use  was  of  the  property  as  a  whole 
and  that  the  dependency  by  use  attaches  to  the  various  units  of  the  prop- 
erty in  proportion  to  the  carrying  capacity  of  those  units.  However,  this 
presumption  can  be  rebutted  by  evidence  that  the  use  was  restricted  to  a 
given  part  or  parts  of  the  property. 

DECISION 

Kenneth  J.  Luman  has  appealed  from  a  decision  of  an  examiner 
of  the  Grazing  Service  which  affirmed  the  decision  of  the  regional 
grazier  denying  in  part  Luman 's  application  for  a  1939-40  grazing 
license  in  Wyoming  Grazing  District  No.  5. 

The  record  shows  that  the  appellant  Luman  and  his  brother,  Robert 
B.  Luman,  an  intervener  in  the  case,  both  own  ranches  which  are 
considered  as  base  property  for  grazing  licenses  in  the  district.  A 
ranch  known  as  the  A.  E.  Luman  property  lies  between  the  ranches 
of  the  two  brothers.  This  property  was,  during  the  priority  period, 
subject  to  a  trust  in  favor  of  A.  E.  Luman  but  in  1938  this  trust  was 
dissolved  and  the  property  was  sold,  part  to  the  appellant  and  part 
to  the  intervener.  During  that  part  of  the  priority  period  from  the 
fall  of  1932  to  the  end  of  the  priority  period  on  June  28,  1934,  and 
for  some  time  thereafter,  the  appellant  leased  the  A.  E.  Luman 
property  and  to  some  extent  used  it  for  the  grazing  of  livestock.  In 
considering  applications  for  grazing  licenses  filed  by  the  Lumans  the 
Grazing  Service  has  held  that  certain  dependency  by  use,  as  defined 
by  section  2(g)  of  the  Federal  Range  Code,  was  created  by  the 
appellant's  use  of  the  A.  E.  Luman  property  and  that  upon  the 
division  of  the  property  in  1938  such  dependency  was  divided  between 
the  two  parts  of  the  property  somewhat  in  proportion  to  the  carry- 
ing capacity  of  the  parts.  The  position  taken  by  the  Grazing  Service 
in  this  connection  was  well  stated  by  District  Grazier  Sholes  in  testi- 
fying as  follows  (Tr.  p.  2) : 

My  view  of  the  case  is  that  the  entire  property,  which  includes  the  *  *  • 
property  of  K.  J.  Luman  and  the  A.  E.  Luman  Estate,  *  *  *  was  used  as  a 
ranch  unit  in  connection  with  the  Federal  range  and  that  the  dependency  by 
use  applies  equally  to  all  parts  of  this  property  and  was  divided  properly  in 
proportion  to  the  commensurate  rating  of  the  individual  parcels  divided. 

As  a  result  of  this  view  of  the  matter,  the  Grazing  Service  refused 
to  grant  a  license  to  the  appellant  in  ih.^  full  amount  requested  and 
rejected  his  application  to  the  extent  of  the  dependency  by  use  which 
was  considered  to  have  attached  to  the  part  of  the  A.  E.  Luman 
property  which  is  now  owned  by  the  intervener.  The  examiner 
affirmed  this  ruling  in  his  decision  and  the  present  appeal  followed. 

The  appellant  contends  that,  with  the  exception  of  the  use  of  parts 
of  two  40-acre  tracts  as  a  lambing  ground  and  the  use  of  the  hay 
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grown  on  an  80-acre  tract  during  one  year,  he  conducted  no  livestock 
operations  on  the  part  of  the  A.  E.  Luman  ranch  now  owned  by 
Eobert  Luman  during  the  priority  period.  He  also  contends  that  the 
use  of  the  two  tracts  for  a  lambing  ground  was  not  a  necessary  use 
in  connection  with  his  year-round  operations  and  that  the  use  of 
the  hay  on  the  80-acre  tract  continued  for  only  one  year,  and  that 
accordingl}^  there  are  no  grounds  for  holding  that  any  dependency 
by  use  is  attributable  to  the  part  of  the  A.  E.  Luman  ranch  now 
owned  by  Robert  Luman  and  no  grounds  for  reducing  his  license. 

Ordinarily  where  dependency  by  use  was  created  by  the  use  of  a 
ranch  property  it  will  be  presumed  that  such  use  was  of  the  property 
as  a  whole  and  that  the  dependency  by  use  attaches  to  the  various 
units  of  the  property  in  proportion  to  the  carrying  capacity  of  those 
iniits.  However,  this  presumption  can  be  rebutted  by  evidence  that 
the  use  was  restricted  to  a  given  part  or  parts  of  the  property.  For 
example,  if  certain  dependency  by  use  were  attributable  to  a  ranch 
which  consists  of  two  noncontiguous  parts  and  it  were  shown  that 
during  the  entire  priority  period  one  part  had  no  use  whatsoever 
in  connection  with  the  livestock  operation  that  created  the  depend- 
ency, it  would  hardly  seem  reasonable  to  hold  that  the  dependency 
should  be  divided  between  the  two  parts.  Especially  would  this  be 
true  in  a  case  where,  e.g.,  the  one  was  entirely  orchard  land  or  was 
unfit  for  any  use  in  connection  with  livestock  during  the  priority 
period.  This  being  true  of  noncontiguous  parts,  there  is  no  reason 
why  it  should  not  apply  to  contiguous  parts  if  the  evidence  of  the 
claim  that  a  part  was  not  used  is  sufficiently  strong. 

In  the  present  case  it  is  agreed  that  the  appellant  leased  the  A.  E. 
Luman  property  only  from  the  fall  of  1932  to  1938  and  thus  the 
only  part  of  the  priority  period  to  be  considered  is  the  part  from 
the  fall  of  1932  to  June  28,  1934. 

The  record  shows  that  the  part  of  the  A.  E.  Luman  property  now 
owned  by  Robert  Luman  consists  of  parts  of  Sees.  28,  32  and  33,  T. 
32  N.,  R.  110  W.,  and  parts  of  Sees.  4  and  5,  T.  31  N.,  R.  110  W., 
6th  P.M.  There  is  some  confusion  in  the  record  concerning  the 
status  of  Sees.  28  and  33.  Whereas  it  appears  that  the  parts  of 
these  sections  included  in  the  A.  E.  Luman  ranch  were  under  lease 
to  the  appellant  during  the  priority  period,  he  testified  at  the  hear- 
ing (Tr.  p.  10)  that  until  November  1933  certain  of  the  lands  were 
fenced  off  from  the  remainder  of  the  ranch  and  were  included  in 
the  Robert  Luman  pasture.  Whether  this  means  that  Robert  Luman 
was  the  lessee  of  these  tracts  or  merely  enjoyed  the  use  of  the  tracts 
as  a  sublessee  of  the  appellant  is  not  clear.  However,  it  is  not 
disputed  that  they  were  in  Robert  Luman 's  pasture  and  this  fact,  plus 
the  fact  that  Robert  Luman  agreed  in  his  testimony  with  the  testi- 
mony of  the  appellant  that  the  latter's  use  of  these  tracts  was 
restricted  to  a  small  portion  which  he  used  as  a  lambing  ground, 
makes  it  clear  that  no  dependency  by  use  can  be  attributed  to  these 
tracts  unless  attributable  because  of  the  use  for  lambing  purposes. 
The  extent  of  the  use  for  lambing  purposes  is  not  disclosed  but  in 
view  of  the  general  nature  of  sheep  operations,  such  use  was  prob- 
ably inconsiderable  and  insufficient  to  warrant  a  holding  that  any 
dependency  by  use  was  created  thereby. 
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As  to  the  remainder  of  the  part  of  the  A.  E.  Luman  property 
that  passed  to  Robert  Luman,  the  appellant  testified  that  in  1932 
he  sold  the  forage  on  all  except  two  40-acre  tracts  to  one  Albert 
Duke  who  used  it  for  pasturing  cattle.  He  testified  that  in  1933 
he  put  up  the  hay  on  the  land  and  sold  the  remaining  pasture  to 
Duke.  As  to  the  part  that  he  put  up  he  testified  that  he  fed  it  to 
his  cattle  and  sheep.  There  is  nothing  in  the  record  indicating  that 
Duke's  use  of  the  hay  produced  on  these  tracts  was  such  as  would 
create  any  dependency  by  use  in  the  tracts. 

While  the  evidence  is  not  altogether  clear  on  the  point,  it  appears 
that  the  appellant  used  the  forage  harvested  from  the  two  40-acre 
tracts  for  feeding  a  part  of  his  sheep  and  some  cattle  which  he  owned, 
but  that  this  use  was  only  during  the  one  year. 

The  above  conclusions  are  well  sustained  by  the  record.  They 
are  more  or  less  substantiated  by  the  testimony  of  the  intervener, 
and  it  is  apparent  that,  with  the  exception  of  an  inconsequential 
use  of  the  Robert  Luman  land  as  a  lambing  ground  and  the  use  of 
the  hay  put  up  on  80  acres  during  one  year,  the  appellant  made  no 
use  whatsoever  of  the  Robert  Luman  lands  in  connection  with  his 
livestock  operations.  The  use  of  the  lands  as  a  lambing  ground  is 
inconsequential  and  the  use  of  the  feed  grown  on  80  acres  for  one 
year  is  insufficient  to  meet  the  requirement  of  section  2(g)  of  the 
Federal  Range  Code,  which  provides  that  land  to  be  dependent  by 
use  must  have  been  used  "in  livestock  operations  in  connection  with 
the  same  part  of  the  public  domain,  which  part  is  now  Federal  range, 
for  any  three  years  or  for  any  two  consecutive  years  in  the  five-year 
period  immediately  preceding  June  28,  1934  *  *  *."  [Italics 
supplied.] 

Accordingly,  no  dependency  by  use  attached  to  Robert  Luman's 
part  of  the  A.  E.  Luman  property,  at  least  during  the  period  from 
the  fall  of  1932  to  June  28,  1934,  and  thus  the  transfer  of  this  land 
to  Robert  Luman  neither  increased  the  land  with  dependency  by 
use  which  Robert  Luman  owns  nor  decreased  the  lands  with  depend- 
ency by  use  which  the  appellant  owns.  It  follows,  therefore,  that 
there  was  no  justification  for  a  reduction  of  the  appellant's  license 
because  of  the  transfer  of  a  part  of  the  A.  E.  Luman  property  to 
Robert  Luman. 

The  license  issued  to  the  appellant  for  the  1939-40  season  was, 
therefore,  improperly  calculated  and  any  outstanding  license  or 
licenses  to  be  issued  to  the  appellant  should  be  amended  or  issued 
in  accordance  with  the  above  ruling. 

This  does  not  necessarily  mean  that  Robert  Luman's  license  need 
be  reduced.  The  record  indicates  that  prior  to  the  fall  of  1932,  the 
A.  E.  Luman  property  was  all  used  in  connection  with  a  livestock 
operation  using  the  public  lands,  and  it  is  possible  that  this  use 
served  to  invest  Robert  Luman's  part  of  the  property  with  some 
dependency  by  use.  If  so,  his  present  license  may  represent  substan- 
tially a  correct  adjudication  of  the  extent  of  the  grazing  privileges 
to  which  he  is  entitled.  However,  so  far  as  the  appellant  is  con- 
cerned, the  dependency  by  use  of  his  part  of  the  A.  E.  Luman  prop- 
erty is  to  be  calculated  from  his  operations  during  that  part  of  the 
priority  during  which  he  held  tlie  A.  E.  Luman  property  under  lease. 

E.    K.    BURLEW, 

First  Assistant  Secretary. 
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FREMONT  SHEEP  COMPANY,  Appellant 
A--23170  Decided  January  W^  1H2 

1.2  Greneral — Authority  of  Subordinate  Officials 

Under  the  provisions  of  the  Code,  the  designation  of  land  or  water  as  base 
property  is  required,  and  when  such  determination  has  been  made  by  the 
local  officials,  after  full  consideration  of  the  factors  peculiar  to  the  dis- 
trict, it  will  be  disturbed  by  the  Department  only  upon  a  showing  that 
it  was  arrived  at  capriciously,  arbitrarily,  or  without  adequate  knowledge 
of  the  existing  conditions. 

3.11  Appeal  Procedure — Burden  of  Proof 

Under  the  provisions  of  the  Code,  the  designation  of  land  or  water  as  base 
property  is  required,  and  when  such  determination  has  been  made  by  the 
local  officials,  after  full  consideration  of  the  factors  peculiar  to  the  dis- 
trict, it  will  be  disturbed  by  the  Department  only  upon  a  showing  that 
it  was  arrived  at  capriciously,  arbitrarily,  or  without  adequate  knowledge 
of  the  existing  conditions. 

DECISION 

The  Fremont  Sheep  Company  has  appealed  from  a  decision  of  an 
examiner  of  the  Grazing  Service  which  affirmed  a  decision  of  the 
acting  regional  grazier  denying  in  part  the  appellant  company's 
application  for  a  1941  grazing  license  in  Wyoming  Grazing  District 
No.  2.  On  January  27,  1941,  the  company  filed  its  application  for 
a  license  to  graze  4,585  sheep  and  10  horses  from  April  1  to  Novem- 
ber 15,  1941.  This  represented  a  request  for  a  license  to  utilize 
6,9521/2  animal  unit  months  of  grazing  privileges.  By  a  notice  of 
March  13,  1941,  the  company  was  advised  that  the  advisory  board 
had  recommended  that  the  application  be  approved  for  4,585  sheep 
and  10  horses  from  May  1  to  Jime  15,  1941,  50  per  cent  on  Federal 
range,  75  per  cent  of  such  use  to  be  in  District  No.  2,  and  4,585 
sheep  from  June  16  to  October  31, 1941,  90  per  cent  on  Federal  range, 
50  per  cent  of  such  use  to  be  in  District  No.  2.  It  was  stated  in  the 
notice  that  this  represented  a  total  of  3,836  animal  unit  months.  The 
reason  given  for  not  recommending  the  granting  of  a  license  for 
the  period  from  November  1  to  November  15,  1941,  as  applied  for, 
was  "insufficient  Class  One  base  property."  The  applicant  protested 
this  recommendation  but  after  reconsideration  the  recommendation 
was  affirmed  by  the  acting  regional  grazier. 

(It  should  be  mentioned  here  that  some  error  has  entered  into  the 
calculation  of  the  license  in  that  the  privileges  granted  do  not  total 
3,836  animal  unit  months,  as  stated.  The  total  animal  unit  months 
involved  in  the  grazing  of  4,585  sheep  and  10  horses  from  May 
1  to  June  15  (IV2  months),  50  percent  on  Federal  range,  is  695.25. 
The  total  animal  unit  months  involved  in  the  grazing  of  the  same 
number  of  animals  from  June  16  to  October  31  (41/2  months),  90 
per  cent  on  Federal  range,  is  3,754.35.  Adding  the  two  gives  a  total 
of  4,449+  animal  unit  months.  Also,  if  it  was  intended  that  only 
the  animal  unit  months  to  be  utilized  in  District  No.  2  should  be 
counted,  the  figure  is  still  wrong.  The  notice  sent  to  the  applicant 
shows  that  only  75  percent  of  the  grazing  during  the  first  IV2  months 
and  only  50  percent  of  the  grazing  during  the  remaining  41^  months, 
was  to  be  carried  on  in  the  district.    This  would  mean  that  the  total 
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animal  unit  months  to  be  utilized  in  the  district  would  be  the  sum 
of  75  percent  of  695.25  and  50  percent  of  3,754.35,  or  a  total  of 
2,398.6.  It  is  thus  clear  that  there  has  been  some  miscalculation 
of  the  license,  which  may  also  have  resulted  in  an  inaccurate  compu- 
tation of  the  fees.) 

Upon  receipt  of  the  notice  affirming  the  advisory  board's  recom- 
mendation, the  company,  appealed,  whereupon  the  case  was  set  for 
hearing  on  June  23,  1941,  at  Lander,  Wyoming. 

It  appears  that  the  appellant  company  does  not  question  the  fact 
that  its  Class  1  base  property,  which  consists  of  various  lands  which 
it  owns,  was  insufficient  to  justify  a  greater  license  than  that  recom- 
mended. In  fact,  it  appears  to  have  been  conceded  that  such  prop- 
erty was  not  only  insufficient  to  justify  the  license  applied  for,  but 
that  it  was  insufficient  even  to  justify  the  license  that  was  recom- 
mended, and  that  the  company  has  been  advised  that  in  1942  the 
license  which  will  issue  will  be  reduced  to  2,600  sheep.  The  real 
contention  of  the  company  is  that  certain  watering  facilities  which 
it  owns  or  controls  should  be  considered  as  base  property  in  order 
to  permit  the  issuance  of  a  license  for  the  number  of  livestock  with 
which  it  operated  during  the  priority  period,  i.e.,  7,200  sheep.  This 
contention  constituted  the  sole  issue  considered  at  the  hearing  and  the 
examiner's  decision,  affirming  the  previous  action  taken  by  the  acting 
regional  grazier,  rejected  this  contention  and  supported  the  practice 
followed  in  the  district  of  considering  only  land  as  base  property. 
Upon  receipt  of  the  examiner's  decision,  the  company  appealed  to 
the  Department. 

Section  4,  par.  a  of  the  Federal  Eange  Code  provides  in  part 
as  follows: 

For  the  purpose  of  determining  the  proper  use  of  the  base  properties  of  all 
applicants  and  their  respective  dependence  upon  the  Federal  range,  water  con- 
ditions and  other  factors  affecting  livestock  operations  in  the  area  will  be 
considered.    Base  properties  will  be  classified  as  land  or  water  *  *  *. 

The  record  shows  that  in  Wyoming  Grazing  District  No.  2  there 
has  been  some  uncertainty  as  to  whether  land  or  water  should  be 
designated  as  base  property.  The  record  indicates  that,  during  some 
previous  years,  it  was  the  opinion  of  the  advisory  board  that  waters 
should  be  so  designated,  and  that  in  some  manner  they  should  be 
rated  at  not  to  exceed  25  percent  of  the  land  rating  of  the  various 
applicants.  However,  it  appears  that  this  idea  was  never  carried 
into  effect.  The  examiner  states  in  his  decision  that  waters  are  not 
rated  as  base  property  in  any  grazing  district  in  Wyoming. 

The  determination  of  whether  land  or  water  should  be  considered 
as  base  property  in  any  district  or  part  thereof  is  a  matter  which 
must  be  left  almost  entirely  to  the  discretion  of  the  advisory  board 
and  the  regional  and  district  graziers.  It  is  controlled  by  numerous 
factors  that  are  peculiar  to  the  district  itself  and,  when  such  deter- 
mination has  been  made,  after  full  consideration  by  these  officers, 
it  will  be  disturbed  by  the  Department  only  upon  a  showing  that 
it  was  arrived  at  capriciously,  arbitrarily,  or  without  adequate 
knowledge  of  the  existing  conditions. 

In  practically  all  grazing  districts,  and  Wyoming  District  No.  2 
is  no  exception,  the  grazing  privileges  desired  by  the  various  live- 
stock operators  exceed  the  carrying  capacity  of  the  range,  and  it 
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has  been  necessary  to  limit  the  granting  of  such  privileges.  In  order 
that  such  a  limitation  could  be  effected  in  a  manner  that  would  be 
fair  and  equitable  and  with  due  consideration  for  prior  livestock 
operations  and  existing  private  property  holdings,  the  various  regu- 
lations making  up  the  Federal  Range  Code  were  promulgated. 

Under  the  provisions  of  the  Code,  the  designation  of  land  or  water 
as  base  property  is  required,  and  in  the  case  of  any  such  designation, 
it  must  be  presumed  that  the  advisory  board  and  the  regional  and 
district  graziers  have  considered  all  factors  which  bear  on  the  pro- 
priety of  the  action  taken,  and  that  the  determination  will  result 
in  the  most  equitable  distribution  of  the  range  to  qualified  applicants. 

It  is  true,  of  course,  that  in  the  instant  case,  and  in  other  cases 
as  well,  the  determination  that  only  land  shall  be  considered  as  base 
property  in  the  district  will  result  in  the  reduction  of  the  grazing 
privileges  that  have  heretofore  been  enjoyed  by  the  various  appli- 
cants, but  this  would  necessarily  be  true  under  any  scheme  of  adjudi- 
cation in  an  area  wherein  the  conservation  of  the  range  requires  a 
reduction  in  the  use  formerly  enjoyed. 

In  the  present  case  there  is  nothing  to  show  that  the  refusal  of 
the  administrative  officers  to  consider  water  as  base  property  was 
other  than  an  exercise  of  an  honest  attempt  to  adjudicate  the  range 
in  a  fair  and  equitable  manner.  As  such,  it  is  entitled  to  Depart- 
mental support  m  the  absence  of  a  showing  of  undue  hardship  or 
prejudice. 

As  no  showing  of  this  kind  has  been  made,  it  is  the  opinion  of 
the  Department  that  the  action  taken  should  be  upheld.  Accordingly, 
the  decision  of  the  examiner  is  affirmed  and  the  appeal  is  dismissed. 

John  J.  Dempsey, 

Under  Secretary. 


R.  B.  HACKLER,  Appellant 
A-23168  Decided  February  10,  1H2 

3.11  Appeal  Procedure — Burden  of  Proof 

An  appellant  seeking  an  increase  in  his  allotment  at  the  expense  of  another 
licensee  has  the  burden  of  proof. 

4.1  Apportionment  of  the  Pederal  Range — ^Area  of  Use 

The  determination  of  the  range  to  be  used  is  not  controlled  by  an  applicant's 
former  use,  but  is  a  matter  entirely  within  the  discretion  of  the  Depart- 
ment. 

7.4  Base  Property  (Water) — Service  Area 

An  applicant  may  not  be  awarded  the  use  of  range  which  lies  outside  the 
service  area  of  his  water. 

DECISION 

K.  B.  Hackler  has  appealed  from  a  decision  of  an  examiner  of 
the  Grazing  Service  which  affirmed  a  decision  of  the  acting  regional 
grazier  denying  in  part  Hackler's  application  for  a  1941-1942 
grazing  license  in  New  Mexico  Grazing  District  No.  3. 

On  December  16,  1940,  Hackler  filed  an  application  for  a  license 
to  graze  50  head  of  cattle  from  May  1,  1941,  to  Jmie  30,  1942,  and 
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for  the  addition  of  the  following  Federal  range  to  the  allotment 
previously  held  by  him:  Part  of  Sec.  5,  all  of  Sees.  7  and  8,  T. 
20  S.,  E.  2  W.,  and  Sees.  1  and  12,  T.  20  S.,  K.  3  W.,  N.  M.  P.  M. 
By  a  notice  dated  January  23,  1941,  Hackler  was  notified  that  the 
advisory  board  had  recommended  the  issuance  of  a  license  for  45 
head  of  cattle,  to  be  grazed  from  May  1,  1941,  to  June  30,  1942,  and 
that  his  allotment  would  stand  as  defined  in  previous  years  and 
without  the  inclusion  of  the  additional  Federal  range  requested. 
Apparently,  Hackler  orally  protested  this  recommendation  at  the 
regular  meeting  held  by  the  advisory  board  for  the  hearing  of 
protests. 

By  a  notice  dated  February  13,  1941,  the  acting  regional  grazier 
notified  Hackler  that,  upon  consideration  of  the  protest,  the  board 
had  recommended  that  he  be  granted  a  license  for  25  head  of  cattle 
and  that  his  allotment  would  not  be  augmented  in  accordance  with 
his  request.  The  reason  for  the  reduction  in  the  number  of  cattle 
for  which  he  w^as  to  be  licensed  was  stated  as  follows; 

Under  this  action  due  consideration  was  given  to  the  instructions  of  the 
Secretary  of  January  11,  1940.  Accordingly,  your  priority  was  considered  for 
40  cattle  year  long,  and  after  considering  the  priority  of  competing  waters, 
those  of  Juan  Cordova,  Cecilio  Garcia  and  Bernardino  Rodriguez,  it  was  found 
necessary  to  reduce  your  numbers  to  25  cattle,  or  the  carrying  capacity  of 
your  present  allotment.  The  Cordova  well  in  SE14  Sec.  14  and  reservoir  in 
center  of  Sec.  23,  T.  20  S.,  R.  3  W.,  the  Garcia  water  in  NW14  Sec.  35,  T.  19  S., 
R.  3  W.,  and  the  Rodriguez  water  in  Section  3,  T.  20  S.,  R.  2  W.,  are  all  con- 
sidered as  Class  1  competing  waters  and  entitled  to  the  additional  lands  you 
applied  for  in  those  areas.  This  action  is  authorized  under  Sec.  2,  Par.  N  of 
the  Federal  Range  Code  as  approved  August  31,  1938,  which  states  that  "com- 
peting water  means  water  which  is  available,  accessible,  and  adequate  to  service 
some  part  of  the  Federal  range  serviced  by  other  water  of  the  same  class.  In 
determining  whether  prior  waters  are  competing,  each  shall  be  considered  only 
to  the  extent  that  it  is  prior  water. 

Hackler  appealed  and  the  case  was  set  for  hearing  at  Hot  Springs, 
New  Mexico,  on  May  15,  1941.  At  the  hearing  Juan  B.  Cordova, 
Cecilio  Garcia,  and  Bernardino  Eodriguez,  licensees  whose  allotments 
include  the  additional  Federal  range  sought  by  Hackler,  appeared 
and  were  permitted  to  intervene. 

On  June  2,  1941,  the  examiner  rendered  his  decision  affirming  the 
decision  of  the  acting  regional  grazier,  and  on  August  7,  1941, 
Hackler  appealed  to  the  Department.  The  appeal  lists  the  follow- 
ing specifications  of  error: 

1.  Appellant  has  been  granted  grazing  privileges  in  New  Mexico  Grazing 
District  No.  4,  which  is  separate  and  distinct  from  New  Mexico  Grazing  Dis- 
trict No.  3,  a  separate  license  having  been  issued  for  each  District.  The  Exami- 
ner, by  allowing  James  R.  Ahl,  District  Grazier  for  New  Mexico  District  4  and 
5,  region  7,  to  be  called  and  testify  as  a  witness,  as  to  appellant's  allotment 
in  District  4,  and  by  himself  examining  such  witness  as  to  the  allotment  in 
District  4,  committed  error,  as  none  of  the  issues  in  this  hearing  were  based 
upon  any  fact  related  to  appellant's  allotment  in  said  District  4. 

2.  The  evidence  upon  which  the  Examiner  based  his  opinion  is  not  such  sub- 
stantial evidence  as  will  support  the  opinion. 

3.  The  evidence  by  Santiago  Benevidez  that  he  watered  from  500  to  700  goats 
from  1916  to  1937  with  a  hand  pump  is  so  inherently  improbable  that  it  will 
not  support  the  Examiner's  opinion,  and  it  was  error  to  base  the  opinion  on 
this  evidence. 

4.  The  evidence  is  wholly  unsupported  so  as  to  show  the  Intervener  Rodri- 
guez to  be  entitled  to  the  I'ands  allotted  him. 

5.  There  is  no  substantial  evidence  that  Juan  E.  Cordova  grazed  his  cattle 
to  the  east  of  the  drift  fence  referred  to  in  the  Examiner's  decision  to  the 
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exclusion  of  others ;  and  the  evidence  that  he  placed  cows  to  the  east  of  said 
fence  in  the  spring  to  graze  with  range  horses  is  inherently  improbable. 

The  specifications  will  be  considered  seriatim. 

The  argument  presented  by  the  appellant  in  the  first  specification 
of  error  alleges  that,  as  a  result  of  testimony  by  the  district  grazier 
for  New  Mexico  Grazing  District  No.  4  concerning  Hackler's  license 
in  that  district,  such  license  has  been  canceled.  This  is  objected  to 
on  the  ground  that  only  the  question  of  the  validity  of  Hackler's 
license  in  New  Mexico  Grazing  District  No.  3  was  properly  subject 
to  consideration  at  the  hearing.  No  doubt  the  purpose  of  this  objec- 
tion is  to  indicate  to  the  Department  that  the  cancellation  of 
Hackler's  license  in  district  No.  4  was  arbitrary  and  based  on  evidence 
taken  at  a  hearing  at  which  the  validity  of  Hackler's  license  in 
district  No.  4  was  not  in  issue.  The  facts  concerning  this  cancella- 
tion are  somew^hat  different  than  those  presented. 

The  records  of  the  Department  show  that,  on  March  24,  1941,  the 
Department  rendered  a  decision  on  an  apj)eal  by  Hackler  from  a 
decision  of  an  examiner  of  the  Grazing  Service  concerning  his  appli- 
cation for  a  1938-1939  grazing  license  in  New  Mexico  Grazing  Dis- 
trict No.  4,  and  in  that  decision  it  was  pointed  out  that  Hackler's 
waters  apparently  were  available  for  only  about  seven  months  of 
the  year  and  that  they  were,  therefore,  not  full-time  waters,  as  they 
were  not  available  during  the  full  12-month  period  of  the  year  for 
which  the  range  had  been  classified  as  suitable  for  use.  Instructions 
were,  therefore,  given  that  Hackler's  waters  should  be  reexamined 
and  that  if  such  examination  disclosed  that  he  did  not  have  full-time 
waters,  "*  *  *  any  license  outstanding  in  his  name  should  be 
canceled  *  *  *." 

The  record  shows  that,  pursuant  to  the  instructions  in  this  Depart- 
mental decision,  a  reexamination  of  Hackler's  waters  was  made  on 
May  2  and  3,  1941.  This  reexamination  disclosed  that  the  waters 
were  not  full-time  waters  and  accordingly  Hackler  was  advised  by 
the  district  grazier's  letter  of  July  5,  1941  that  his  license  was  can- 
celed. On  July  23,  1941,  an  appeal  was  taken  from  this  ruling  of 
cancellation.  A  hearing  was  held  on  November  24,  1941,  and  on 
January  12,  1942,  an  examiner  of  the  Grazing  Service  rendered  a 
decision  sustaining  the  cancellation.  No  appeal  has  yet  been  taken 
from  this  decision. 

From  this  two  things  are  apparent,  i.e.,  (1)  that  upon  receipt 
of  the  Department's  decision  of  March  24,  1941,  Hackler  was  on 
notice  of  the  fact  that  his  license  would  be  canceled  in  the  event 
of  a  determination  by  the  Grazing  Service  that  he  did  not  have 
full-time  waters  in  District  No.  4,  and  (2)  that  the  cancellation  of 
the  license  in  that  district  did  not  result  from  the  evidence  taken  at 
the  hearing  on  his  appeal  in  District  No.  3,  but  resulted  directly 
from  the  compliance  with  the  instructions  given  in  the  Department's 
decision  of  March  24,  1941. 

In  view  of  these  facts,  it  is  apparent  that  Hackler's  first  specifica- 
tion of  error  is  without  merit  and  requires  no  further  consideration. 

The  remaining  specifications  of  error  apply  directly  to  the 
examiner's  decision  on  Hackler's  license  in  District  No.  3. 

The  general  area  wherein  the  various  parties  to  the  case  have 
their  allotments  is  one  in  which  there  are  numerous  applicants  for 
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licenses  but  a  decidedly  limited  amount  of  Federal  range.  All  of 
the  parties  have  waters  which  constitute  their  base  properties,  and 
each  party  has  at  least  one  water  which  is  full-time  and  prior,  i.e., 
water  which  is  available,  accessible  and  adejuate  for  a  given  number 
of  livestock  during  the  entire  year,  and  which  was  used  to  service 
certain  range  for  a  given  number  of  livestock  during  the  5 -year 
"priority"  period  immediately  preceding  June  28,  1934.  Waters 
are  prior  to  the  extent  of  the  greatest  number  of  livestock  that  was 
properly  grazed  therefrom  during  said  period.  See  sec.  2,  pars,  (k) 
and  (1)  of  the  Federal  Range  Code. 

According  to  the  testimony  in  the  case,  the  various  full-time  waters 
of  the  parties  were,  on  one  or  more  occasions  during  the  priority 
period,  used  by  substantial  numbers  of  livestock  that  were  grazed 
on  the  surrounding  range.  The  total  priority  thus  attributable  to 
the  waters  results  in  a  Class  I  demand  (see  sec.  4,  par.  a  and  sec.  6, 
par.  h  of  the  Code),  which  is  greatly  in  excess  of  the  grazing  facili- 
ties available  for  distribution  within  the  service  areas  of  the  waters. 
This  has  necessitated  the  reduction  of  all  licenses  so  that  the  total 
number  of  licensed  livestock  does  not  exceed  that  for  which  range 
is  available.  Due  to  the  land  ownership  pattern  and  the  location 
of  the  water  of  the  various  licensees,  it  has  been  necessary  to  depart 
to  a  certain  extent  from  a  strict  application  of  the  various  provisions 
of  the  Code  and  to  be  governed  in  the  issuance  of  licenses  and  the 
setting  up  of  allotments  somewhat  by  considerations  of  fairness  and 
reasonableness.  The  primary  question  then  to  be  determined  is 
whether  or  not  there  has  been  a  proper  weighing  of  such  considera- 
tions in  the  adjudication  of  Hackler's  application.  It  is  the  opinion 
of  the  Department  that  this  has  been  done. 

The  only  water  or  waters  that  Hackler  owns  or  controls  consist 
of  three  wells  located  in  the  NW14SW14,  Sec.  27,  T.  19  S.,  E.  2  W., 
and  a  spring  near  the  center  of  Sec.  32  of  the  same  township.  The 
wells  are  all  so  close  together  that  they  are  properly  to  be  considered 
as  one  water.  There  is  no  question  but  that  these  wells  are  prior  and 
full-time  within  the  meaning  of  sec.  2,  pars,  (k)  and  (1)  of  the  Code. 
The  spring  is  concededly  not  a  full-time  water  and  thus  does  not 
constitute  Class  I  base  property.  Parenthetically  it  may  also  be 
stated  that  Hackler  probably  does  not  have  such  ownership  or  con- 
trol of  this  water  as  would  warrant  its  consideration  as  base  property. 

In  view  of  the  fact  that  the  service  area  of  the  spring  is  included 
in  the  service  areas  of  several  Class  I  waters,  and  Class  I  waters  are 
not  subject  to  competition  by  waters  in  the  lower  classes  (See  sec. 
2,  par.  (n)  and  sec.  4,  par.  a  of  the  Code),  it  is  apparent  that 
Hackler  can  obtain  no  grazing  privileges  on  the  basis  of  his  claim 
to  this  water. 

It  is  clear,  therefore,  that  Hackler's  license  must  be  limited  to  that 
which  can  properly  be  issued  on  the  basis  of  his  water  in  Sec.  27. 

The  record  contains  no  information  concerning  the  extent  of  the 
service  areas  of  the  waters  involved  in  the  case.  However,  in  a 
former  hearing  on  an  appeal  by  Hackler  concerning  his  license  in 
this  area,  the  service  areas  were  defined  as  those  lands  lying  within 
four  miles  of  the  various  waters.  No  objection  was  made  by  any 
of  the  parties  to  this  definition,  and  as  the  records  in  other  cases 
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that  have  reached  the  Department  from  this  district  show  that  the 
4-mile  radius  is  generally  accepted  as  the  proper  limiting  factor 
for  service  areas  in  this  region,  it  may  properly  be  assumed  that  it 
is  applicable  to  the  waters  herein  in  question. 

Proceeding  on  this  assumption,  it  is  apparent  from  the  map  which 
was  introduced  in  evidence  by  agreement  of  the  parties  that  the 
greater  part  of  Sec.  1,  T.  20  S.,  K.  3  W.,  all  of  Sec.  12  of  the  same 
township,  and  at  least  the  southwest  half  of  Sec.  7,  T.  20  S.,  K.  2 
W.,  all  of  which  sections  are  sought  by  Hackler,  are  outside  of  the 
service  area  of  his  wells.  Therefore  it  is  clear  that  he  is  not  entitled 
to  have  these  sections  or  parts  of  sections  allotted  to  him. 

As  to  the  remaining  Federal  range  which  he  seeks,  it  is  included 
in  the  allotments  of  the  interveners  Cordova,  Garcia  and  Rodriguez. 
Cordova  testified  (Tr.  42)  that  the  greatest  number  of  cattle  watered 
at  his  Cerro  Alto  well  during  the  priority  period  was  164  cows.  He 
also  testified  that  during  1930  he  watered  164  cows  and  500  sheep. 
This  testimony  is  not  disputed  in  the  record  and,  as  thus  established, 
indicates  that  Cordova's  waters  have  a  priority  of  264  cows,  calcu- 
lated on  a  basis  of  five  sheep  to  one  cow.  This  is  greatly  in  excess 
of  the  priority  of  Hackler's  waters,  for  Hackler  testified  that  he  had 
run  a  maximum  of  40  head  of  cattle  from  his  water  during  the 
priority  period.  Notwithstanding  the  fact  that  the  priority  of 
Cordova's  waters  thus  exceed  the  priority  of  Hackler's  waters  in 
a  ratio  of  approximately  6I/2  to  1,  Cordova's  allotment  includes  only 
about  twice  as  much  range  as  Hackler's.  ^¥hen  it  is  considered  that 
Cordova  has  several  waters  on  his  allotment  whereas  Hackler  has 
only  one  of  which  he  can  claim  exclusive  ownership  or  control,  it 
is  apparent  that  Cordova  is  entitled  to  retain  all  of  the  range  now 
in  his  allotment  and  that  there  is  no  valid  reason  for  transferring 
any  part  of  his  allotment  to  Hackler. 

As  for  the  range  in  Garcia's  allotment  that  Hackler  seeks,  it 
appears  that  Garcia's  water,  consisting  of  a  well,  is  full-time  water 
and  prior  to  the  extent  of  at  least  20  cows  and  four  horses.  This 
priority  is  only  a  little  more  than  one-half  of  the  priority  of 
Hackler's  water.  Garcia's  allotment  contains  approximately  5I/2 
sections  as  compared  to  approximately  7  sections  in  Hackler's  allot- 
ment. On  its  face  this  appears  to  constitute  a  greater  recognition 
of  the  priority  of  Garcia's  water  than  of  the  priority  of  Hackler's 
water.  However,  more  than  two  sections  of  Garcia's  allotment  is 
land  which  is  not  Federal  range  and  which  is  privately  controlled, 
and  thus  he  has  actually  been  allotted  only  about  three  sections  of 
Federal  range,  whereas  there  are  approximately  six  sections  of  Fed- 
eral range  in  Hackler's  allotment.  Thus  the  Federal  range  in  their 
allotments  is  almost  directly  proportional  to  the  priority  of  their 
waters  and,  in  view  of  the  other  considerations  above  mentioned, 
this  leads  to  the  conclusion  that  the  allotments  represent  a  fair  divi- 
sion of  the  range  and  that  they  should  not  be  disturbed. 

As  for  the  Federal  range  in  Rodriguez's  allotment  which  Hackler 
seeks,  the  situation  is  more  difficult  to  analyze.  There  is  no  testi- 
mony in  the  record  showing  the  priority  of  Rodriguez's  water  and, 
in  fact,  all  that  is  disclosed  concerning  his  allotment  is  disclosed  by 
the  map  that  was  placed  in  evidence.  This  map  shows  that  Rodri- 
guez's base  property  consists  of  a  well  located  in  the  SEl4NEl^ 
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Sec.  3,  T.  20  S.,  K.  2  W. ;  that  his  allotment  consists  of  five  sections 
all  but  160  acres  of  which  is  Federal  range,  and  that  all  of  his 
allotment  lies  within  three  miles  of  his  well.  Nothing  is  disclosed 
concerning  the  well,  other  than  its  location.  However,  the  fact  that 
a  license  has  been  issued  and  an  allotment  granted  to  Rodriguez 
raises  the  presumption  that  the  well  is  both  prior  and  full-time  and, 
as  there  is  no  evidence  to  the  contrary,  there  is  no  reason  for  his 
allotment  to  be  disturbed.  If  Hackler  were  basing  his  request  to 
be  allotted  lands  not  allotted  to  Rodriguez  on  a  claim  that  Rodriguez 
did  not  have  water  that  was  full-time  and  sufficiently  prior  to  justify 
his  license  and  allotment,  he  should  have  presented  such  evidence 
as  may  have  been  available  to  sustain  such  claim.  There  is  no  such 
evidence  in  the  record  and  accordingly  there  is  no  indication  that 
the  allotment  has  been  improperly  set  up. 

With  these  conclusions  in  mind,  we  turn  to  the  remaining  specifica- 
tions of  error. 

As  to  specification  No.  2,  the  contention  of  Hackler  seems  to  be 
that  grazing  privileges  are  to  be  given  on  the  basis  of  the  range 
which  a  licensee  formerly  used.  This  is  a  misconception  commonly 
entertained  by  applicants  for  grazing  licenses  and  permits.  Grazing 
licenses  or  permits  in  the  district  herein  involved  are  issued  on  the 
basis  of  the  attributes  of  the  waters  that  are  offered  as  base 
property.  In  the  initial  consideration  of  any  application,  the  first 
determination  is  whether  or  not  the  waters  are  full-time.  If  so, 
and  they  are  also  prior,  the  extent  of  the  license  or  permit  is  directly 
proportional  to  the  extent  of  the  priority,  as  limited  by  competition 
with  other  full-time  and  prior  waters.  After  it  has  been  determined 
that  a  license  should  issue  and  to  what  extent,  there  remains  only 
the  determination  of  the  range  that  is  to  be  used. 

The  determination  of  the  range  to  be  used  is  not  controlled  by 
an  applicant's  former  use,  but  is  a  matter  entirely  within  the  discre- 
tion of  the  Department.  In  any  case  it  might  so  happen  that,  in 
the  interests  of  cound  administration  and  proper  range  management, 
a  licensee  would  be  given  entirely  different  range  from  that  used 
by  him  in  the  past.  National  Livestock  Go.  &  Zach  Gox^  A.  21222, 
decided  July  7,  1939. 

Therefore,  the  various  arguments  submitted  under  specification 
No.  2  as  to  whether  or  not  any  of  the  parties  did  or  did  not  use  a 
certain  part  of  the  range  during  the  priority  period  are  immaterial 
and  warrant  no  further  discussion. 

As  for  specification  No.  3,  assuming  it  to  be  improbable  that 
Benevidez  watered  500  to  700  goats  with  a  hand  pump  for  any  con- 
siderable time,  this  does  not  mean  that  it  was  not  done  for  some 
limited  time  during  the  priority  period  and,  if  done  at  all,  it  is  suffi- 
cient to  establish  priority  for  that  number  of  livestock.  Further- 
more, the  improbability  of  his  having  done  so  is  not  developed  by 
any  testimony  to  the  contrary  and  is  not  something  of  which  the 
Department  can  take  judicial  notice.  If  it  is  improbable  or  untrue, 
the  appellant  should  have  presented  evidence  to  that  effect.  This 
he  did  not  do.  Furthermore,  Garcia  has  not  depended  on  the  pri- 
ority claimed  to  have  been  created  by  Benevidez  but,  as  shown  above, 
has  given  undisputed  testimony  that  by  his  own  operations  he  estab- 
lished priority  for  20  cows  and  4  horses.     As  Garcia's  license  ap- 
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pears  to  have  been  calculated  on  the  basis  of  this  lesser  priority, 
the  question  of  whether  or  not  Benevidez  watered  500  or  TOO  goats 
at  the  well  is  immaterial. 

Specification  No.  4  is  sufficiently  treated  above,  where  it  is  shown 
that  the  presumption  in  favor  of  the  validity  of  Rodriguez's  license 
was  in  no  degree  impeached  by  any  testimony  presented. 

Also  specification  No.  5,  which  disputes  Cordova's  claim  that  he 
grazed  his  livestock  east  of  a  fence  running  north  and  south  through 
his  allotment  has  already  been  sufficiently  answered  earlier  in  this 
decision.  As  there  stated,  a  licensee's  allotment  is  not  necessarily 
limited  to  the  lands  which  he  used  during  the  priority  period,  and 
thus  the  validity  of  Cordova's  claim  that  he  used  the  range  east 
of  this  fence  is  immaterial. 

In  view  of  the  above  conclusions,  it  is  clear  that  no  reason  exists 
for  increasing  Hackler's  license  or  augmenting  his  allotment  in  Dis- 
trict No.  3.  Accordingly,  the  decision  of  the  examiner  is  affirmed 
and  the  appeal  is  dismissed. 

E.   K.   BURLEW, 

First  Assistant  Secretary. 


MES.  DULCIE  S.  WILLIAMS,  Appellant 
A-23212  Decided  February  10,  19Jf2 

4.2  Apportionment  of  the  Eeleral  Eange — Use  and  Boundary  Agreements 

Range  line  or  allotment  boundary  agreements  are  to  all  intents  and  purposes 
contracts.  Therefore,  compliance  with  the  terms  thereof  should  be  required 
unless  it  was  consummated  under  conditions  which,  under  general  law, 
would  warrant  the  recision  of  a  contract,  or  unless  it  is  incompatible  with 
the  proper  administration  of  the  Federal  Range. 

Where  two  licensees  agree  to  an  allotment  boundary  and  to  share  in  the 
cost  of  the  construction  of  a  fence  which  is  adopted  by  the  Bureau,  it 
would  appear  proper  for  a  party  who  refuses  to  furnish  his  share  of  the 
fence  construction  to  suffer  the  loss  of  his  grazing  license. 

DECISION 

Mrs.  Dulcie  S.  Williams  has  appealed  from  an  order  of  the  chief 
hearings  officer  of  the  Grazing  Service  which  required  her  to  show 
cause  why  an  agreement  as  to  the  location  of  the  common  boundary 
of  the  allotments  of  Mrs.  Williams,  Mrs.  Adam  Wilson  and  sons, 
and  James  A.  Wilson,  in  New  Mexico  Grazing  District  No.  3,  should 
not  be  followed  by  the  parties. 

On  May  17,  1941,  the  following  agreement  was  signed  by  Mrs. 
Williams  and  her  husband  and  by  the  Wilsons,  and  endorsed  by  the 
district  grazier  and  an  examiner  of  the  Grazing  Service: 

In  the  matter  of  the  appeal  of  Dulcie  S.  Williams  of  Deming,  New  Mexico, 
from  the  action  of  the  regional  grazier,  New  Mexico  Grazing  District  No.  3, 
set  for  hearing  at  Deming,  New  Mexico,  May  17,  1941,  at  9  a.m.  The  appellant 
appeared  in  person  and  the  Grazing  Service  was  represented  by  Boyd  Ham- 
mond, district  grazier  in  charge  of  New  Mexico  Grazing  District  No.  3. 
James  A,  Wilson  and  Mrs.  Adam  Wilson  appeared  in  person,  representing 
Mrs.  Adam  Wilson  and  Son.  After  a  full  discussion  of  the  matters  in  issue 
and  problems  involved,  it  is  determined  by  the  parties  in  interest  that  in  order 
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to  make  a  permanent  settlement  and  division  of  the  Federal  range  to  be  in- 
cluded within  the  allotments  of  each  that  a  division  line  shall  be  established 
between  the  two  allotments,  described  as  follows: 

Beginning  at  a  point  on  the  present  fence  line  immediately  south  of  the 
north  quarter  corner  of  sec.  14,  T.  22  S.,  R.  8  W. ;  thence  extending  south 
approximately  one  mile  to  the  south  quarter  corner  of  said  sec.  14 ;  thence 
west  along  the  north  section  line  of  sections  23,  22,  21  and  20,  three  and  one- 
half  miles  to  the  NW  corner  of  sec.  20,  same  township  and  range  above  men- 
tioned ;  thence  continuing  west  along  the  north  section  line  of  sec.  19  to  a  point 
where  the  existing  drift  fence  crosses  the  section  line;  thence  along  said  drift 
fence  in  a  southwesterly  direction  one-half  mile  more  or  less  to  a  point  approxi- 
mately one-quarter  of  a  mile  west  of  the  quarter  corner  between  sections  19 
and  20,  and  connecting  with  an  existing  east-west  fence;  thence  continuing 
west  through  the  center  of  sec.  19  along  the  existing  fence  to  the  west  quarter 
corner  of  sec.  19,  T.  22  S.,  R.  8  W. 

It  is  further  agreed  between  Dulcie  S.  Williams  and  Mrs.  Adam  Wilson  and 
Son  that  each  of  these  parties  will  furnish  one-half  of  the  materials  to  be  used 
in  constructing  a  standard  Grazing  Service  fence  to  be  constructed  under  the 
direction  of  the  district  grazier  by  labor  to  be  furnished  at  the  expense  of  the 
Grazing  Service,  subject  to  the  approval  of  the  regional  grazier.  It  is  agreed 
that  the  construction  of  the  said  fence  will  be  commenced  within  a  reasonable 
time  after  this  date. 

It  is  agreed  by  the  district  grazier  that  amended  licenses  will  be  issued  to 
both  parties  in  accordance  with  the  above  agreement. 

In  view  of  the  above  agreement,  the  appellant  hereby  withdraws  her  now 
pending  appeal. 

Signed  at  Deming,  New  Mexico,  this  17th  day  of  May  1941. 

By  her  letter  of  July  16,  1941,  Mrs.  Williams  notified  the  exam- 
iner who  endorsed  the  agreement  that  she  was  thereby  giving  no- 
tice that  she  refused  to  abide  by  the  agreement. 

On  August  18,  1941,  the  chief  hearings  officer  issued  the  order  to 
show  cause,  and  Mrs.  Williams  appealed. 

The  question  to  be  decided  is  whether  or  not  the  agreement  should 
be  binding  on  the  parties  under  that  provision  of  section  6,  para- 
graph d  of  the  Federal  Kange  Code  which  reads  as  follows: 

Allotments  of  Federal  range  will  be  made  to  licensees  or  permittees  when 
conditions  warrant  and  divisions  of  the  range  by  agreement  or  by  former  prac- 
tice will  be  respected  and  followed  where  practicable. 

To  all  intents  and  purposes  range-line  or  allotment  boundary 
agreements  are  contracts.  They  are  entered  into  by  two  or  more 
parties  and  the  mutual  promises  of  the  parties  to  abide  by  the  terms 
of  the  agreements  and  thus  waive  their  rights  to  ask  for  a  change 
in  the  line  or  boundary  thus  established  constitutes  ample  consid- 
eration to  support  a  contract.  Therefore,  when  an  agreement  has 
been  entered  into,  compliance  with  the  terms  thereof  should  be 
required  unless  it  was  consummated  under  conditions  which,  under 
general  law,  would  warrant  the  recision  of  a  contract,  or  unless  it  is 
incompatible  with  the  proper  administration  of  the  Federal  range. 

Mrs.  Williams'  appeal  reads  in  part  as  follows: 

The  agreement  of  a  fence  line  was  made  between  Mr.  Wilson  and  myself 
on  certain  conditions  which  he  has  completely  ignored  and  refused  to  abide  by, 
therefore  I  consider  my  part  of  the  agreement  null  and  void. 

The  division  line,  as  established  by  representatives  of  the  Division  of  Graz- 
ing, was  based  on  false  statements  to  the  effect  that  they  had  personally  gone 
over  and  checked  each  section  of  both  mine  and  Mr.  Wilson's  range,  when 
later,  in  the  case  of  Whitehill  and  Wilson,  they  made  the  statement,  before 
reliable  witnesses,  that  there  was  a  considerable  part  of  Wilson's  range  they 
had  never  seen  before. 

In  allotting  the  range  by  priority  numbers,  I  contend  that  Mr.  Wilson  has 
never  had  400  head  of  stock,  and  in  this  priority  period  there  was  approxi- 
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mately  10  or  15  sections,  that  when  the  fence  line  was  built  between  Ledrue 
Hyatt  and  Mr.  Wilson  was,  by  agreement  or  trade,  taken  off  the  N.  W.  end  of 
Mr.  Wilson's  range  and  included  in  Mr.  Hyatt's.  If  this  additional  range  were 
added  to  mine  and  Mr.  Wilson's  range,  to  be  divided  by  percentage  (which  it 
must  be  to  be  fair),  there  would  be  a  considerable  increase  in  carrying 
capacity. 

In  establishing  a  priority  number,  the  Division  has  always  taken  Mr. 
Wilson's  word  that  he  had  the  400  head  of  stock,  but  by  some  means  or  other 
set  mine  at  162.  They  have  never  taken  my  word,  nor  do  I  think  that  you  can 
find  anywhere  in  the  records  where  I  have  stated  that  number,  but  you  will 
find  that  my  first  application  for  a  grazing  permit  was  for  200  cows,  and  I  can 
also  prove  by  reliable  witnesses  that  in  the  priority  period  I  was  running  on 
this  range  better  than  250  head  of  stock.  This  is  the  only  case  I  know  of 
where  the  range  is  being  allotted  according  to  the  number  of  stock  that  was 
run  on  it  during  the  priority  period. 

In  support  of  this  statement,  I  cite  you  to  the  two  following  cases  which  I 
personally  know  of. 

Mr.  John  Turner,  at  White-Water,  New  Mexico,  who  had  run  hundreds  of 
cows  on  a  certain  part  of  the  range  all  during  the  priority  period,  but  was 
denied  some  40  or  50  sections,  the  case  being  decided  on  water  alone.  Also,  in 
the  case  of  Whitehills  and  Wilson,  water  is  the  main  question  involved. 

The  Taylor  Grazing  Act,  as  I  understand  it,  was  to  allot  the  range  accord- 
ing to  the  base  holdings  and  priority  water.  I  hereby  contend  that  I  can  prove 
by  reliable  witnesses,  and  also  the  record,  that  Wilson  has  not  sufllcient  pri- 
ority water  to  service  half  the  stock  or  range  that  has  been  allotted  to  him. 

I  contend  that  the  Division  of  Grazing  has  not  handled  this  matter  con- 
sistently, with  good  range  management,  because  they  have  by  their  knowledge 
and  consent  permitted  Mr.  Wilson  to  turn  his  cattle  onto  my  range,  which  has 
been  adjudged  a  carrying  capacity  of  120  head  (which  I  have  stocked  to  the 
limit)  thereby  overstocking  the  range.  Mr.  Wilson  has  at  this  time  between 
45  and  60  head  of  cattle  on  my  range. 

In  consideration  of  the  foregoing,  I  feel  that  I  am  entitled  to  the  land  which 
is  within  the  fence  line  that  I  have  used  exclusively  since  1931,  and  which, 
outside  of  the  line  established  by  the  Division  of  Grazing,  includes  the  W^ 
Sec.  14,  and  all  of  Sec.  15,  T-22,  R-8W,  N.M.P.M. 

The  statement  that  the  Wilsons  have  refused  to  abide  by  the  terms 
of  the  agreement  is  unsupported  by  any  specification  of  the  condi- 
tions which  the  Wilsons  are  alleged  to  have  breached.  Accordingly, 
it  is  without  support  and  needs  no  further  comment. 

Whether  or  not  the  district  grazier  had  or  had  not  seen  all  of  the 
Wilsons'  range  at  the  time  of  the  agreement  would  seem  to  be  im- 
material. The  only  question  then  present  was  as  to  the  location 
of  the  allotment  boundary,  and  in  order  to  determine  the  proper 
location  of  this  boundary,  it  was  not  necessary  for  the  district 
grazier  to  examine  all  of  the  range  in  both  allotments.  Thus  it  is 
immaterial  whether,  at  a  later  date,  the  district  grazier  stated  that 
he  had  not  seen  all  of  the  Wilson  allotment  or  made  comments  to 
that  effect. 

The  question  of  the  exact  number  of  livestock  for  which  the  base 
properties  of  the  Williamses  and  the  Wilsons  have  priority  was 
present  at  the  time  the  agreement  was  entered  into  and,  in  fact,  the 
establishment  of  the  boundary  line  was  for  the  very  purpose  of 
settling  the  dispute  between  the  parties  as  to  the  range  to  which 
each  was  entitled  on  the  basis  of  such  priority.  Mrs.  Williams' 
claim  that  the  Wilsons'  priority  is  less  than  would  be  necessary  to 
justify  the  allotment  set  up  for  the  Wilson  being  asserted  at  the 
time  the  agreement  was  entered  into,  and  the  principal  purpose  of 
the  agreement  was  to  end  this  dispute. 

If  Mrs.  Williams  was  prepared  to  prove  that  the  base  properties 
of  the  Wilsons  had  less  priority  than  was  claimed  and  to  prove  that 
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she  was  entitled  to  the  use  of  a  part  of  the  Federal  range  allotted 
to  the  Wilsons,  she  was  at  liberty  to  continue  her  then-pending 
appeal.  However,  she  chose  instead  to  compromise  the  matter  and 
the  agreement  represents  the  result  of  such  compromise.  Accord- 
ingly, there  is  no  justification  for  setting  aside  the  agreement  now 
in  order  that  issues  which  the  agreement  was  intended  to  settle  can 
be  resurrected. 

The  allegations  made  by  Mrs.  Williams  do  not  set  forth  new  facts 
which  were  not  available  to  her  at  the  time  of  the  agreement  and 
which,  had  they  been  unknown  and  unavailable  to  her  at  such  time 
would  now  entitle  her  to  ask  that  the  agreement  be  set  aside  on  the 
grounds  of  fraud  or  mistake.  On  the  contrary,  it  would  appear  that 
all  of  the  facts  which  she  now  presents  were  fully  available  at  the 
time  of  the  agreement  and  that  she  was  then  in  possession  of  such 
facts. 

Such  being  the  case  and  no  other  grounds  being  shown  which 
would  warrant  the  recision  of  a  contract,  no  reason  appears  why 
the  agreement,  which  calls  for  a  reasonable  and  fair  division  of  the 
range,  should  not  be  enforced. 

Accordingly  the  action  of  the  chief  hearings  officer  insisting  upon 
compliance  with  the  terms  of  the  agreement  is  affirmed  and  the 
appeal  is  dismissed. 

Before  concluding  there  appears  to  be  another  factor  in  the  case 
which  warrants  some  mention. 

It  will  be  noted  that,  in  the  agreement,  the  parties  agreed  that 
each  would  furnish  one-half  of  the  materials  to  be  used  in  con- 
structing the  fence  on  the  allotment  boundary  and  that  such  fence 
would  be  constructed  under  the  direction  of  the  district  grazier 
by  labor  to  be  furnished  by  the  Grazing  Service.  In  his  letter  of 
August  30,  1941,  addressed  to  the  chief  hearings  officer,  the  district 
grazier  states  that  Mrs.  Williams  has  refused  to  cooperate  in  the 
construction  of  the  fence,  and  he  also  states  that  an  allotment  of 
the  so-called  "25  percent  funds"  has  been  set  aside  to  furnish  the 
materials  that  were  supposed  to  have  been  furnished  by  the  Wil- 
liamses. 

In  view  of  the  fact  that  the  Grazing  Service  permitted  the  Wil- 
liamses  and  the  Wilsons  to  settle  their  disputes  by  means  of  an 
agreement,  no  reason  appears  why  the  Williamses  should  be  allowed 
to  refuse  to  go  through  with  their  part  of  the  agreement.  Appar- 
ently the  Wilsons  are  carrying  out  the  agreement  by  furnishing  their 
half  of  the  materials  and  it  seems  only  reasonable  that  the  Wil- 
liamses should  be  required  to  do  likewise.  Apparently  the  fence  is 
desirable  from  the  standpoint  of  range  management  but  its  primary 
value  is  to  the  Williamses  and  the  Wilsons.  It  seems  improper  for 
the  Grazing  Service  to  use  funds  appropriated  for  public  benefits 
in  order  to  permit  the  Williamses  to  avoid  a  promise  which  they 
gave. 

Unless  then  there  are  other  considerations  which  make  it  neces- 
sary for  the  Grazing  Service  to  furnish  the  materials  for  this  fence, 
it  would  appear  proper  for  the  Williamses  to  be  required  to  furnish 
their  half  of  the  materials  or  to  suffer  the  loss  of  the  grazing  license 
which  they  have  received. 

E.  K.  Bttrlew, 
First  Assistant  Secretary, 


284    DEPARTMENT  OF  THE  INTERIOR  GRAZING  DECISIONS,   193  6-1958 

GEOEGE  MAGNUSON,  EDGAH  JEWKES  AND  SONS,  E.  M.  CRAWFORD, 

Appellants 

A-23211  Decided  March  7,  191^2 

4.7  Apportionment  of  the  Federal  Range — Season  of  Use 

The  district  grazier  has  authority  to  establish  seasons  of  use  of  the  Federal 
range  during  which  no  livestock  shall  be  permitted  on  the  Federal  range. 
This  denial  of  a  right  to  use  the  range  during  a  part  or  parts  of  the  year 
is  not  only  a  proper  conservation  measure,  but,  to  some  extent,  may  be 
justified  as  an  aid  to  a  fair  and  reasonable  determination  of  the  extent 
of  the  grazing  privileges  which  the  various  applicants  are  to  receive.  If 
reasonable  in  the  interest  of  conservation  and  proper  range  management, 
the  determination  will  not  be  lightly  disturbed  by  the  Department. 

DECISION 

George  Magnuson,  Edgar  Jewkes  and  Sons,  and  E.  M.  Crawford 
have  appealed  from  a  decision  of  an  examiner  for  the  Grazing  Serv- 
ice which,  although  modifying  the  decisions  of  the  district  grazier 
which  partially  denied  their  applications,  failed  to  provide  for  the 
issuance  of  licenses  for  the  period  during  which  the  appellants  de- 
sired to  graze  their  livestock. 

The  record  shows  that  the  appellants  filed  applications  to  be  per- 
mitted to  graze  certain  numbers  of  livestock  at  various  times  during 
the  1941-1912  grazing  season  in  Utah  Grazing  District  No.  7.  After 
consideration  by  the  advisory  board,  the  district  grazier  rejected  a 
number  of  applications,  apparently  including  those  of  the  appel- 
lants, to  the  extent  of  a  part  of  the  livestock  that  were  sought  to  be 
grazed  and,  in  addition,  advised  the  appellants  that  they  would  be 
permitted  to  use  the  Federal  range  only  during  certain  parts  of  the 
year  and  under  conditions  which  were  not  satisfactory  to  the  appel- 
lants. 

Upon  receipt  of  notices  of  these  rulings  the  appellants,  and  sev- 
eral other  parties  who  were  dissatisfied,  appealed  and,  as  the  cases 
were  more  or  less  similar  in  nature,  they  were  heard  at  the  same 
time  by  the  examiner. 

Upon  receipt  of  the  examiner's  decision,  which  will  be  referred  to 
later  in  more  detail,  seven  of  the  original  appellants  appealed  to  the 
Department.  Subsequently,  all  but  the  three  appellants  named  above 
withdrew  their  appeals. 

The  examiner  stated  at  the  beginning  of  the  hearing  that  the  case 
appeared  to  raise  questions  as  to  the  propriety  of  the  district  grazier's 
rulings  (1)  that  all  licensees  or  permittees  should  be  required  to 
confine  their  livestock  operations  to  their  base  properties  during  the 
period  from  October  15  to  November  15,  1941,  thus  precluding  the 
use  of  Federal  range  during  that  period,  and  (2)  that  the  licensees 
or  permittees  should  make  a  joint  use  of  the  Federal  range  and 
their  base  properties  during  the  6-month  period  following  Novem- 
ber 15  in  a  ratio  of  75  percent  on  Federal  range  and  25  percent  on 
the  base  properties.  The  district  grazier  and  the  appellant  Mag- 
nuson agreed  that  these  were  the  rulings  which  gave  rise  to  the 
appeals. 

It  appears  that  each  of  the  appellants  applied  for  a  license  or  per- 
mit to  graze  certain  numbers  of  livestock  from  October  15,  1941, 
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to  May  15  or,  in  some  cases,  June  15,  1942,  but  that  in  each  case 
they  were  denied  any  grazing  privileges  from  October  15  to  No- 
vember 15,  191-1.  It  also  appears  that  the  district  grazier,  in  accord- 
ance with  a  recommendation  of  the  advisory  board,  had  determined 
that  the  Federal  range  should  be  used  not  more  than  10  months  out 
of  any  one  year,  thus  making  it  necessary  for  the  livestock  opera- 
tors to  maintain  their  livestock  on  other  than  Federal  range  feed 
during  two  months  of  the  year.  This  gave  rise  to  the  ruling  that 
no  livestock  should  be  on  the  Federal  range  from  October  15  to 
November  15  and,  in  order  to  provide  for  the  additional  month  of 
nonuse  of  the  Federal  range,  the  district  grazier  required  all  li- 
censees to  make  only  a  partial  use  of  the  Federal  range  during  the 
following  six  months.  This  partial  use  was  obtained  by  allowing 
the  livestock  operators  to  graze  their  livestock  on  Federal  range 
for  only  75  percent  of  the  time  during  the  6-month  period. 

It  should  be  noted,  and  this  was  pointed  out  by  the  examiner, 
that  25  percent  of  six  months  amounts  to  more  than  a  month,  and 
when  taken  in  connection  with  the  one  month  of  total  nonuse  means 
that  more  than  a  2-month  base  property  requirement  has  been  im- 
posed. The  proper  percentages  of  use,  and  this  was  also  pointed  out 
by  the  examiner,  should  have  been  16%  percent  on  the  base  proper- 
ties and  831/3  percent  on  the  Federal  range. 

This  "oif-and-on"  use  of  the  Federal  range  and  base  properties 
was  considered  a  hardship  by  the  livestock  operators  for  the  reason 
that  the  Federal  range  which  they  used  was,  in  many  instances,  a 
considerable  distance  from  their  base  properties  and  the  constant 
shifting  of  livestock  to  and  from  the  Federal  range  resulted  in  a 
considerable  amount  of  herding  and  a  consequent  disruption  of  their 
livestock  operations. 

It  also  appears  that  the  district  grazier,  upon  recommendation  of 
the  advisory  board,  advised  the  various  licensees  in  the  district,  that 
during  the  month  in  which  the  Federal  range  was  not  to  be  used 
and  during  the  occasions  when,  during  the  6-month  period,  the 
licensees  were  denied  a  certain  percentage  of  use  of  the  Federal 
range,  it  was  mandatory  that  the  licensed  livestock  be  grazed  en- 
tirely on  the  licensees'  base  properties. 

It  also  appears  that,  after  the  original  consideration  of  their  ap- 
plications by  the  advisory  board,  the  appellants  were  notified  that 
they  would  not  be  licensed  for  the  numbers  of  livestock  applied  for, 
but  apparently  the  district  grazier  later  amended  these  notices  and 
informed  the  appellants  that  they  would  receive  licenses  for  the  full 
numbers  listed  in  their  applications. 

In  his  decision  of  July  28,  1941,  the  examiner  ruled  on  the  vari- 
ous points  in  issue.  He  ruled,  in  substance,  that  the  "percentage" 
use  of  the  Federal  range  and  the  base  properties,  as  described  above, 
is  impractical  and  should  not  be  required  except  in  cases  wherein 
the  base  property  and  the  Federal  range  to  be  used  are  adjoining 
or  intermingled,  that  the  requirement  that  licensed  or  permitted 
livestock  shall  be  kept  on  the  base  properties  during  the  period  of 
the  year  when  they  were  to  be  off  of  the  Federal  range  is  improper, 
and  that  the  calculation  of  the  percentage  of  the  use  of  the  Federal 
range  during  the  6-mxonth  period  was  inaccurate. 

In  view  of  these  rulings,  which  are  favorable  in  all  respects  but 
one  to  the  contentions  of  the  appellants,  it  appears  that  the  only 


286    DEPARTMENT  OF  THE  INTERIOR  GRAZING  DECISIONS,   1936-1958 

remaining  point  in  issue  is  the  contention  that  the  restriction  of 
the  period  of  use  of  the  Federal  range  to  10  months  of  the  year  is 
improper. 

The  Federal  Range  Code,  in  section  5,  paragraph  <2,  provides  as 
follows : 

Par.  a.  Carrying  Capacity;  Seasons  and  Maximum  Annual  Period  oj  Use. 
For  the  purpose  of  determining  what  use  of  the  Federal  range  will  be  most 
consistent  with  conservation  purposes,  the  carrying  capacity  of  each  adminis- 
trative unit  or  area  in  a  grazing  district  will  be  rated,  and  each  will  be  classi- 
fied for  the  proper  season  or  seasons,  if  necessary,  of  its  use  and  for  the  maxi- 
mum period  of  time  for  which  any  licensee  or  permittee  will  be  allowed  to  use 
the  Federal  range  lying  therein  during  any  one  year. 

In  view  of  the  fact  that  the  appellants  have  not  stated  any 
grounds  for  their  appeals,  it  is  impossible  for  the  Department  to 
know  the  exact  reasons  why  the  ruling  of  the  district  grazier  under 
this  provision  of  the  code  is  opposed.  However,  it  is  no  doubt  true 
that  in  this  district,  as  well  as  other  districts,  there  are  parts  of 
the  year  during  which  the  range  should  not  be  used.  This  denial 
of  a  right  to  use  the  range  during  a  part  or  parts  of  the  year  is 
not  only  a  proper  conservation  measure  but,  to  some  extent,  may  be 
justified  as  an  aid  to  a  fair  and  reasonable  determination  of  the 
extent  of  the  grazing  privileges  which  the  various  applicants  are  to 
receive. 

It  is  clear  that,  under  the  cited  provision  of  the  code,  the  district 
grazier  is  fully  within  his  authority  in  setting  up  seasons  of  use  of 
the  Federal  range  and  in  ruling  that  no  livestock  shall  be  permitted 
on  the  Federal  range  at  such  times  as  it  has  been  determined  that 
the  range  should  not  be  used.  Any  ruling  of  this  kind,  if  reason- 
able and  in  the  interest  of  conservation  and  proper  range  manage- 
ment, will  not  be  lightly  disturbed  by  the  Department. 

The  specific  ruling  herein  in  question  that  the  range  shall  be  sub- 
ject to  a  maximum  use  of  10  months  in  any  year  appears  reasonable, 
and  it  cannot  be  viewed  as  inflicting  any  undue  hardship  on  any 
operator.  It  is  in  furtherance  of  conservation  principles  and  indi- 
rectly promotes  stability  in  livestock  operations  by  the  process  of 
limiting  the  issuance  of  grazing  privileges  to  those  operators  who 
have  properties  sufficient  to  support  their  livestock  throughout  an 
appreciable  part  of  the  year. 

In  view  of  these  considerations,  the  ruling  of  the  district  grazier 
in  this  respect  should  be  and  is  affirmed.    The  appeals  are  dismissed. 

John  J.  Dempsey, 

Under  Secretary. 


JOHN  VERBANCE,  Appellant 
A-23213  Decided  March  7,  1H2 

1.6  General — Notice 

The  publication  of  a  regulation  in  the  Federal  Register  is  constructive  notice 
to  all  parties. 

5.2    Base  Property  (Generally) — Eailure  to  Offer 

A  property  not  offered  in  an  application  prior  to  the  deadline  date  of  the 
regulations  cannot  qualify  as  a  Class  1  base  property. 


1936-1958    287 

5.4  Base  Property  (Generally) — Qualification,  Extent  of  Public  Domain  Use 

The  use  of  the  public  domain  by  livestock  that  strayed  from  the  base  prop- 
erty is  not  such  use  as  would  vest  the  property  v^ith  dependency  by  use. 

DECISION 

John  Verbance  has  appealed  from  a  decision  of  an  examiner  of 
the  Grazing  Service  which  affirmed  a  decision  of  the  acting  regional 
grazier  denying  Yerbance's  application  for  a  1941  grazing  license 
in  Montana  Grazing  District  No.  5  (Butte). 

The  record  shows  that,  on  December  9,  1940,  the  appellant  filed  an 
application  for  a  license  to  graze  50  head  of  cattle  during  parts  of 
the  1941  grazing  season,  but  that  the  application  was  denied  on  the 
ground  that  the  base  property  which  he  offered  was  not  dependent 
by  use,  as  defined  by  section  2(g)  of  the  Federal  Kange  Code,  in 
that  it  had  neither  been  used  in  livestock  operations  in  connection 
with  the  same  part  of  the  public  domain,  which  part  is  now  Federal 
range,  for  any  three  years  or  any  two  consecutive  years  during  the 
6-year  period  immediately  preceding  June  28,  1934,  nor  offered  as 
base  property  in  an  application  for  a  grazing  license  or  permit  filed 
before  June  28,  1938. 

Verbance  appealed  and  the  case  was  set  for  hearing  before  an 
examiner  of  the  Grazing  Service.  On  August  7,  1941,  after  the  case 
had  been  heard,  the  examiner  rendered  his  decision  affirming  the 
rejection  of  the  application.  Verbance  has  appealed  to  the  Depart- 
ment. 

The  record  shows  that  Verbance's  base  property  consists  of  a  550- 
acre  ranch  which  is  adjacent  to  Federal  range,  that  Verbance  has 
continuously  occupied  this  property  since  March  1,  1930,  that  he 
occupied  the  property  as  a  lessee  until  1939,  and  that  he  now  holds 
the  property  under  a  contract  to  purchase.  The  examiner  found  as 
a  fact  that,  during  the  "priority"  period  (i.e.,  the  5-year  period 
immediately  preceding  June  28,  1934),  Verbance  had  not  more  than 
35  head  of  cattle  and  that  these  were  always  fed  on  the  ranch  and 
that  they  did  no  grazing  on  the  public  lands  except  when  a  few 
head  might  have  strayed  off  of  the  ranch  through  a  broken  fence  or 
for  some  other  reason.  The  appellant  does  not  question  these  find- 
ings. Also,  it  is  conceded  by  the  appellant  that  the  ranch  lands 
were  not  offered  as  base  property  in  any  application  other  than  the 
one  filed  on  December  9,  1940,  more  than  two  years  subsequent  to 
the  deadline  date  of  June  28,  1938,  as  established  by  section  2(g) 
of  the  code,  supra. 

On  the  basis  of  these  findings,  the  examiner  ruled  that  the  base 
property  was  not  dependent  by  use  and  that,  as  the  property  was 
thus  at  best  only  dependent  by  location,  and  thus  in  Class  3  as 
provided  in  section  4  of  the  code,  it  could  not  entitle  Verbance  to 
the  use  of  any  of  the  available  Federal  range  which,  it  appears,  has 
already  been  distributed  for  the  use  of  applicants  having  base  prop- 
erties in  Classes  1  and  2. 

In  his  brief  the  appellant  sets  up  six  contentions  in  support  of 
his  appeal.    These  can  be  stated  as  follows: 

1.  That  the  appellant  is  a  "preference  applicant"  within  the  mean- 
ing of  section  1,  paragraph  (b)  of  the  code. 
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2.  That  the  appellant's  land  is  dependent  by  use. 

3.  That  the  appellant's  land  has  water  thereon  which  is  "prior 
water"  as  defined  by  section  2(1)  of  the  code. 

4.  That  the  denial  of  his  application  will  work  an  unwarranted 
hardship  on  the  appellant. 

5.  That  the  denial  of  the  application  will  destroy  certain  property 
of  the  appellant  without  due  process  of  law. 

6.  That  the  appellant  did  not  receive  proper  notice  of  the  setting 
of  a  deadline  date  as  of  June  28,  1938. 

As  for  his  first  contention,  there  is  no  doubt  that  Verbance  is  a 
preference  applicant  within  the  meaning  of  section  2,  paragraph  (b) 
of  the  code.  However,  it  will  be  noted  that  the  code,  in  recognition 
of  the  fact  that  there  is  insufficient  Federal  range  to  provide  the 
amount  of  grazing  privileges  needed  or  desired  by  all  applicants 
who  might  fall  within  this  general  definition,  has  set  up  certain 
machinery  for  determining  who,  within  this  general  group,  will  be 
entitled  to  grazing  privileges  and  in  what  amounts.  Thus  for  prac- 
tical reasons  the  code  sets  up  a  preference  within  a  preference.  The 
authority  to  do  so  is  discussed  in  the  Solicitor's  opinion  approved 
by  the  Department  on  June  21,  1937  (56  I.D.  62). 

Accordingly,  while  Verbance  is  a  preference  applicant,  this  alone 
does  not  entitle  him  to  receive  grazing  privileges.  In  order  to  re- 
ceive such  privileges  he  must  show  the  qualifications  required  in 
later  sections  of  the  code. 

The  appellant's  contention  that  his  base  property  is  dependent 
by  use,  as  defined  by  section  2(g)  of  the  code,  must  be  rejected. 

As  stated  above,  in  order  to  be  considered  as  dependent  by  use, 
the  property  which  he  owns  or  controls  and  which  he  now  offers  as 
base  property  must  be  shown  (1)  to  have  been  used  in  livestock 
operations  in  connection  with  the  same  part  of  the  public  domain, 
which  part  is  now  Federal  range,  for  any  three  years  or  for  any 
two  consecutive  years  in  the  5-year  period  immediately  preceding 
June  28,  1934,  and  (2)  to  have  been  offered  as  base  property  in  an 
application  for  a  grazing  license  or  permit  filed  before  June  28, 
1938.  It  will  be  noted  that,  for  land  to  be  considered  as  dependent 
by  use,  it  must  meet  both  of  the  above  requirements.  In  the  pres- 
ent case,  neither  requirement  has  been  met.  By  his  own  testimony 
the  appellant  has  admitted  that  he  made  no  use  of  the  public  do- 
main during  the  priority  period  other  than  by  such  livestock  as 
may  have  strayed  from  his  base  property.  Such  use  is  not  suffi- 
ciently substantial  to  vest  his  property  with  dependency  by  use. 
Auguste  Nicolas^  57  I.D.  90.  Also  the  appellant  admitted  in  his 
testimony  that  the  land  was  never  offered  as  base  property  in  an 
application  for  a  license  or  permit  until  December  9,  1940. 

It  is  clear,  therefore,  that  neither  of  the  requirements  which  must 
be  met  to  vest  dependency  by  use  in  a  property  have  been  satisfied 
and  therefore  the  land  is  only  dependent  by  location  and  is  at  best 
Class  3  base  property. 

The  appellant's  contention  that  he  has  water  on  his  base  property 
which  is  "prior  water"  within  the  meaning  of  section  2(1)  of  the 
code  is  without  significance.  Waters  have  never  been  treated  as  base 
properties  in  this  or  other  districts  in  Montana  and,  in  view  of  the 
existing  conditions,  no  reason  appears  why  they  should  be  so  con- 
sidered. 
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The  contention  thcat  the  denial  of  the  appellant's  application  will 
work  an  unwarranted  hardship  on  the  appellant  no  doubt  arises 
from  a  statement  appearing  in  the  decision  in  the  case  of  Walter  K. 
Ellis ^  51  I.D.  Do.  In  that  case  Ellis'  application  for  a  grazing  li- 
cense was  rejected  for  the  reason  that,  like  Verbance,  he  had  failed 
to  offer  his  base  property  in  an  application  prior  to  June  28,  1938. 
In  affirming  the  decision  of  the  examiner  which  had  affirmed  the 
action  of  tlie  regional  grazier  denying  Ellis'  application,  the  De- 
partment stated,  inter  alia^  as  follows: 

Furthermore,  it  does  not  appear  that  the  failure  to  obtain  grazing  privileges 
on  the  basis  of  the  ownership  of  the  land  will  worlv  an  unwarranted  hardship 
on  [Ellis].  If  he  had  purchased  the  land  before  June  28,  1938,  for  the  purpose 
of  obtaining  such  grazing  privileges  and  had  then  failed,  for  reasons  over 
which  he  had  no  control,  to  offer  the  land  before  the  dead-line  date,  there 
would  be  reason  to  question  the  propriety  of  a  strict  application  of  the  rule. 
[Italics  supplied.] 

The  implication  that,  in  a  situation  where  undue  hardship  would 
result  from  a  strict  application  of  the  rule,  strict  compliance  there- 
Avhich  would  not  be  required,  is  being  invoked  by  Verbance  as  a 
ground  for  a  relaxation  of  the  rule  in  his  case.  However,  there  is 
nothing  that  would  indicate  that  Verbance's  failure  to  offer  the  land 
before  June  28,  1938,  resulted  from  causes  over  which  he  had  no 
control.  Verbance  has  resided  on  the  land  since  1930  and  has  no 
doubt  known  or  at  least  has  had  reason  to  know  that  the  area  was 
under  grazing  district  administration  since  November  3,  1936,  the 
date  on  which  the  district  was  created.  Apparent^  his  failure  to 
have  filed  any  application  for  grazing  privileges  arose  from  the 
fact  that,  until  recently,  his  private  lands  provided  sufficient  suste- 
nance for  the  number  of  livestock  which  he  owned.  At  the  time  of 
his  application  of  December  7,  1940,  he  was  desirous  of  increasing 
the  extent  of  his  operations  and  then,  for  the  first  time,  he  endeav- 
ored to  obtain  the  use  of  Federal  range. 

Under  these  conditions  it  cannot  be  said  that  any  undue  hardship 
will  result  from  the  rejection  of  his  application.  Not  only  does  he 
have  privately  owned  lands  sufficient  to  provide  sustenance  for  the 
livestock  operation  which  he  maintained  during  the  priority  period, 
but  it  also  appears  that  his  failure  to  make  timely  filing  was  due 
entirely  to  his  failure  to  acquaint  himself  with  the  rules  governing 
the  administration  of  grazing  districts. 

The  contention  that  the  denial  of  the  application  will  "destroy" 
certain  property  of  the  appellant  without  due  process  of  law  is 
based  on  certain  factual  considerations.  It  appears  that,  of  the 
550  acres  in  his  ranch  property,  about  200  acres  has  not  been  fenced 
by  Verbance  and  is  being  used  by  livestock  grazing  under  licenses 
to  use  the  adjacent  Federal  range.  Verbance  claims  that  it  is  im- 
practicable to  fence  this  200  acres  for  the  reason  that  it  is  tra- 
versed by  a  county  road  which  would  thus  require  fencing  on  both 
side  of  the  road  and  occasion  an  expense  much  in  excess  of  the 
value  of  the  land  for  grazing  or  other  purposes.  Thus  Verbance 
is  in  no  position  to  prevent  livestock  of  others  from  grazing  on  the 
land  and  apparently  he  feels  that  he  is  being  deprived  of  his 
property. 

It  is  difficult  to  see  how  the  use  of  his  land  by  licensed  livestock 
because  of  the  unfenced  condition  of  the  land  can  be  considered  a 
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deprivation  of  property  without  due  process.  Certainly  the  Gov- 
ernment cannot  be  expected  to  deny  anyone  the  use  of  the  grazing 
facilities  on  its  own  lands  in  order  to  prevent  livestock  from  tres- 
passing on  unfenced  private  lands.  It  is  also  difficult  to  see  how 
this  is  particularly  related  to  the  question  of  whether  or  not 
Verbance  is  entitled  to  a  license. 

^  In  this  connection  it  may  be  pointed  out  that  the  examiner  has 
directed  the  district  grazier  to  take  steps  looking  to  the  issuance  of 
an  exchange-of-use  license  for  the  amount  of  grazing  privileges  rep- 
resented by  the  forage  resources  of  the  200-acre  tract.  In  the  opin- 
ion of  the  Department  this  is  the  most  that  the  Government  can  do 
in  the  circumstances  to  protect  Verbance's  interest  in  the  200  acres. 
At  any  rate  his  own  failure  to  fence  the  lands  cannot  be  construed 
as  a  deprivation  of  property  through  any  action  or  failure  to  act 
by  the  Government. 

The  sixth  contention  of  the  appellant,  i.e.,  that  he  did  not  receive 
proper  notice  of  the  setting  of  the  deadline  date,  was  also  raised  in 
the  Ellis  case  and  in  discussing  that  contention  the  Department  made 
the  following  comment: 

Insofar  as  it  is  contended  in  the  appeal  that  the  appellant  had  no  notice  of 
the  dead-line  date,  it  is  sufficient  to  point  out  that  the  provision  of  the  Federal 
Range  Code  which  established  this  date  was  approved  on  March  16,  1938,  and 
published  in  the  Federal  Register  on  March  22,  1938,  thus  affording  to  all 
persons  constructive  notice  of  the  fact  that  such  a  regulation  had  been  promul- 
gated. 

Manifestly  the  Grazing  Service  is  in  no  position  to  know  the 
parties  who  are  interested  in  grazing  on  the  Federal  range  or  who 
may  be  entitled  to  receive  grazing  licenses  or  permits.  As  in  the 
case  of  any  Federal  regulation,  publication  in  the  Federal  Register 
is  constructive  notice  to  all  parties  concerned  and  in  no  case  does 
the  Government  attempt  to  give  personal  or  individual  notices  to 
all  parties  who  may  be  affected  by  svich  regulations.  As  stated 
above,  it  appears  that  Verbance  had  no  interest  in  using  the  Federal 
range  until  late  in  1940  and,  even  though  notice  of  the  deadline  date 
had  been  given  Verbance  at  the  time  of  promulgation  of  the  regu- 
lation containing  such  date,  there  is  no  reason  to  believe  that  a 
timely  offerance  of  the  base  property  would  have  been  made. 

The  premises  considered,  it  appears  that  the  examiner  was  correct 
in  his  conclusions  and  that  the  rejection  of  the  appellant's  applica- 
tion was  proper  in  all  respects.  Accordingly,  the  decision  of  the 
examiner  is  affirmed  and  the  appeal  is  dismissed. 

John  J.  Dempset, 

Under  Secretary, 


RAY  JENSEN  AND  SONS,  Appellant 
A-23243  Decided  March  11,  lOlfi 

5.1    Base  Property  (Generally) — Ownership  or  Control 

An  applicant  cannot  be  awarded  a  license  when  he  has  lost  control  of  his 
Class  1  base  property  and  has  failed  to  have  the  priority  transferred  to 
other  lands  under  his  control. 
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DECISION 

Ray  Jensen  and  Sons  has  appealed  from  a  decision  of  an  exam- 
iner of  the  Grazing  Service  which  affirmed  the  decision  of  the  act- 
ing regional  grazier  denying  its  application  for  a  1941-1942  grazing 
license  in  Utah  Grazing  District  No.  7  (San  Rafael). 

The  facts  of  the  case,  which  appear  to  be  undisputed,  are  essen- 
tially as  follows : 

During  the  "priority"  period,  i.e.,  the  5-year  period  immediately 
preceding  June  28,  1934,  the  appellant  occupied  two  ranch  proper- 
ties, one  of  which  embraced  101  acres  and  was  known  as  the  State 
ranch,  and  the  other  of  which  embraced  1,100  or  1,200  acres  and  was 
known  as  the  Huntington  ranch.  Apparently  the  appellant  occu- 
pied these  ranches  under  leases  or  contracts  to  purchase.  In  1935 
the  appellant  relinquished  its  interest  in  the  State  ranch  and  trans- 
ferred its  livestock  operations  to  what  is  known  as  the  Breaks  ranch. 
In  1936  it  relinquished  control  of  the  Huntington  ranch. 

It  appears  that  the  appellant  had  carried  on  sufficient  livestock 
operations  from  the  State  and  Huntington  ranches  to  vest  those 
properties  with  "priority"  for  between  1,500  and  2,800  sheep,  but 
that  the  Breaks  ranch,  to  which  the  livestock  operations  were  trans- 
ferred, has  "priority"  for  only  about  100  sheep.  The  State  and 
Huntington  ranches  are  now  owned  or  controlled  by  Merrial  Johan- 
sen  and  Marvin  Miller  and  the  licenses  held  by  these  parties  are 
based,  at  least  in  part,  on  the  "priority"  created  by  the  appellant's 
livestock  operations  on  these  ranches. 

Nothwithstanding  the  fact  that  the  appellant  relinquished  control  of 
the  State  and  Huntington  ranches  in  1936,  and  transferred  its  live- 
stock operations  to  the  Breaks  ranch,  it  has  continued  to  apply  for 
and  receive  licenses  based  on  the  "priority"  of  the  first-named 
ranches.  However,  on  March  31,  1941,  the  appellant  was  notified 
that,  upon  consideration  of  his  application  for  a  1941-1942  license, 
the  advisory  board  had  recommended  that  the  application  be  totally 
rejected.  A  protest  was  made  but,  after  reconsideration,  the  board 
renewed  its  previous  recommendation  on  the  ground  that  the  base 
property  offered,  i.e.,  the  Breaks  ranch,  had  "insufficient  priority." 
The  acting  regional  grazier  adopted  the  recommendation  as  his  deci- 
sion. An  appeal  was  taken  and  the  case  was  heard  by  an  examiner 
of  the  Grazing  Service.  On  December  10,  1941,  the  examiner  ren- 
dered his  decision  which,  although  affirming  the  decision  of  the 
acting  regional  grazier  in  rejecting  the  application  so  far  as  it  was 
based  on  the  priority  of  the  base  properties  which  it  no  longer  con- 
trolled, ruled  that  the  application  should  be  granted  to  the  extent 
of  100  head  of  sheep,  the  extent  of  the  priority  of  the  Breaks  ranch. 
The  present  appeal  followed. 

In  the  opinion  of  the  Department,  the  examiner's  decision  was 
correct  and  should  be  affirmed. 

Manifestly  the  appellant  cannot  claim  the  priority  of  base  property 
which  it  no  longer  owns  or  controls,  especially  when  such  priority 
constitutes  the  basis  for  licenses  issued  to  the  parties  who  presently 
control  that  property.  It  is  clear  from  a  reading  of  the  Federal 
Range  Code  that  so-called  "priority"  (dependency  by  use)  is  an 
attribute  which  attaches  to  land  and  that  it  cannot  be  transferred 
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from  such  land  except  under  certain  conditions.     Section  7,  para- 
graph 6,  of  the  Code  provides  in  part  as  follows: 

A  license  or  permit  based  on  land  in  class  2  may  be  transferred  to  base  land 
in  any  other  class,  provided  that  the  total  extent  of  the  grazing  privileges  based 
on  the  latter  land  and  thereupon  to  be  in  effect,  including  any  license  or  permit 
already  in  existence  and  based  on  the  latter  land,  may  not  exceed  that  based 
on  the  carrying  capacity  of  such  land.  Such  a  transfer  must  be  made  with 
the  loritten  consent  of  the  oivners  or  eimibrancers,  if  any,  of  the  property  from 
which  the  transfer  is  made,  *  *  *.     [Italic  supplied.] 

This  regulation  was  approved  on  March  16,  1938,  and  prior  to 
that  date  the  regulations  governing  the  administration  of  grazing 
districts  contained  no  provision  for  the  transfer  of  licenses,  permits, 
or  the  attributes  on  which  they  were  based. 

The  appellant  claims  that,  at  the  time  of  the  transfer  of  its  live- 
stock operations  from  the  State  and  Huntington  ranches,  the  ques- 
tion of  transferring  the  license  or  the  "priority"  to  the  Breaks  ranch 
was  discussed  with  the  advisory  board  and  that  approval  of  such 
transfer  v^as  given.  At  that  time  Mr.  E.  E.  House,  now  the  district 
grazier  for  Utah  Grazing  District  No.  4,  was  the  district  grazier  for 
the  district  herein  involved,  and  in  answer  to  an  inquiry  from  the 
examiner  as  to  his  recollection  of  the  matter  of  transfer  by  the 
appellant,  he  has  stated,  in  his  letter  of  December  2,  19-11,  as  follows: 

The  following  is  a  report  on  Ray  Jensen  and  Sons  which  vras  requested  in 
the  letter  received  from  Mr.  J.  H.  Leech,  Chief  Hearings  Officer,  dated  Novem- 
ber 14,  1941. 

As  near  as  I  can  remember,  the  request  of  Mr.  Jensen  to  transfer  his  priority 
for  2,000  sheep  from  the  State  Farm  and  the  Huntington  Place  to  the  land 
he  now  owns,  known  as  the  Breaks  Ranch,  was  discussed  at  the  Advisory 
Board  Meeting  held  in  the  spring  of  1937  with  the  Advisory  Board,  Mr.  Jensen 
and  myself. 

The  lands  known  as  the  State  Farm  and  the  Huntington  Place  were  still 
in  the  possession  of  Mr.  Jensen  at  that  time. 

The  transfer  was  discussed  at  some  length  with  the  Advisory  Board  and  as 
we  did  not  have  authority  in  the  code  to  transfer  priorities  at  that  time,  it 
could  only  be  discussed  informally,  as  the  code  at  that  time  did  not  cover  the 
transfers  of  priority.  It  was  agreed  that  when  the  code  did  cover  the  trans- 
fers of  priorities  that  this  would  be  a  satisfactory  transfer,  but  no  legal  action 
could  be  taken  until  such  time  as  it  was  covered  in  the  code. 

I  do  not  know  how  Mr.  Jensen  understood  this,  but  I  am  of  the  opinion  that 
this  matter  was  tabled  until  the  authority  was  granted  in  the  code  at  which 
time  it  would  be  necessary  for  Mr.  Jensen,  if  he  still  had  possession  of  the 
State  Farm  and  the  Huntington  Place,  to  again  make  request  of  the  Grazing 
Service  for  this  transfer. 

Assuming  that  Mr.  House's  recollection  of  this  matter  is  sound, 
it  w^ould  appear  that  the  appellant  was  in  all  probability  advised 
that,  under  then-existing  regulations,  the  transfer  of  the  livestock 
operation  to  the  Breaks  ranch  could  not  carry  with  it  the  license  or 
dependency  by  use  of  the  State  and  Huntington  ranches. 

It  w^ould  also  appear  that,  even  under  the  above-stated  provision 
of  the  Code,  the  transfer  could  not  have  been  effective,  for  such 
transfers  are  permitted  only  from  class  2  base  properties,  and  the 
indications  are  that  the  State  and  Huntington  ranches  were  class  1 
properties,  i.e.,  dependent  both  by  use  and  by  location. 

At  any  rate,  it  is  clear  that  no  transfer  of  the  license  or  depend- 
ency by  use  was  authorized  until  the  above-stated  provision  of  sec- 
tion 7,  paragraph  6,  of  the  Code  was  approved  on  March  16,  1938, 
and  then  only  on  condition  that  the  approval  of  the  then-owner  or 
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the  encumbrancers,  if  any,  of  the  property  gave  written  consent. 
Sucli  consent  was  never  obtained  and,  according  to  the  record,  the 
present  owners  refuse  to  give  such  approval. 

Thus,  while  it  is  unfortunate  that  the  appellant  has  been  placed 
in  a  position  whereby  it  cainiot  continue  its  customary  livestock 
operations  without  obtaining  additional  base  property,  it  is  clear 
that  it  is  no  longer  entitled  to  receive  a  license  based  on  the  depend- 
ency by  use  of  the  State  and  Huntington  ranches.  Its  license  must 
be  limited  to  the  license  which  can  be  issued  on  the  basis  of  the 
{]c  pendency  by  use  of  the  Breaks  ranch  which,  as  stated  above,  is 
lor  approximately  100  sheep.  This  conclusion  is  the  same  as  that 
reached  by  the  examiner  and,  accordingly,  his  decision  should  be 
and  is  affirmed. 

The  appeal  is  dismissed. 

John  J.  Dempsey, 

Under  Secretary. 


HOWARD  LATHKOP,  Appellant 
A-23242  Decided  March  21, 19Jf2 

3.12    Appeal  Procedure — Sufficiency  and  Weight  of  Evidence 

The  condition  of  livestock  taken  from  appellant's  base  properties  would  not 
be  a  true  indication  of  the  value  or  carrying  capacity  of  the  properties. 

While  it  is  admitted  that  ratings  of  carrying  capacities  cannot  be  made  with 
absolute  accuracy,  it  is  nevertheless  necessary  that  the  Department  accept 
the  ratings  made  by  the  Grazing  Service  unless  it  has  been  clearly  shown 
that  they  are  incorrect. 

6.2    Base  Property  (Land) — Commensurability 

Where  the  range  is  classified  as  subject  for  use  seven  months  out  of  the  year, 
the  controlling  factor  in  the  determination  of  the  extent  of  the  appellant's 
license  is  the  number  of  stock  his  base  properties  will  support  for  five 
months,  and  not  some  lesser  period  of  time  he  may  use  his  base  properties. 

DECISION 

Howard  Lathrop  has  appealed  from  a  decision  of  an  examiner  of 
the  Grazing  Service  which  affirmed  a  decision  of  the  acting  regional 
grazier  denying  in  part  Lathrop's  application  for  a  1941-1942  graz- 
ing license  in  Utah  Grazing  District  No.  9. 

The  record  shows  that  the  appellant  has  his  base  property  in 
Colorado  but  grazes  his  livestock  (sheep)  during  the  winter  season 
on  the  desert  in  Utah.  In  previous  years  he  has  been  licensed  to 
graze  as  many  as  1,750  sheep  but,  after  consideration  of  his  appli- 
cation for  a  1941-1942  license,  he  was  notified  by  the  acting  regional 
grazier  that  he  would  be  licensed  for  only  560  sheep  for  the  reason 
that  his  base  property  was  rated  at  only  914  animal  unit  months  of 
feed  a  year,  which  rating,  after  making  allowance  for  the  fact  that 
a  part  of  this  carrying  capacitjr  is  allocable  to  a  license  held  bj 
Lathrop  in  Colorado  Grazing  District  No.  3,  and  for  certain  hori- 
zontal reductions  imposed  on  licensees  in  Utah  Grazing  District  No. 
9,  resulted  in  a  qualified  demand  for  only  560  sheep. 
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Lathrop  appealed  and  a  hearing  was  held  at  Moab,  Utah,  on 
September  20,  1941.  On  October  6,  1941,  the  examiner  rendered  his 
decision,  affirming  the  decision  of  the  acting  regional  grazier.  The 
present  appeal  followed. 

It  was  agreed  at  the  hearing  that  the  only  issue  in  the  case  was 
whether  or  not  Lathrop's  base  property  had  received  a  proper  rating 
as  to  carry  capacity. 

A  range  examiner  of  the  Grazing  Service  testified  from  a  report 
made  by  another  range  examiner  on  the  carrying  capacity  of  the 
appellant's  lands.  Plis  testimony  was  that  the  rating  given  the 
appellant's  lands  was  higher  than  in  most  cases  involving  surround- 
ing lands,  and  that,  with  the  exception  of  one  person,  the  owners  of 
the  surrounding  lands  had  been  satisfied  with  the  ratings  given. 
The  range  examiners  who  did  the  original  work  of  examining  and 
rating  the  properties  did  not  testify. 

Grazier-aide  A.  K.  Hansen  of  the  Grazing  Service  testified  that 
he  had  gone  over  the  appellant's  lands  for  the  purpose  of  checking 
the  previous  reports  and  that,  in  his  opinion,  the  rating  of  these 
lands  was  proper. 

The  appellant  and  one  James  G.  Brown,  who  was  called  as  a  wit- 
ness for  the  appellant,  stated  that  they  did  not  consider  the  ratings 
high  enough  in  the  circumstances. 

Brown  testified  that  he  was  familiar  with  the  appellant's  proper- 
ties and  with  other  properties  in  the  vicinity,  that  the  appellant's 
properties  are  exceptionally  good  both  as  to  location  and  produc- 
tivity, that  when  the  appellant's  lands  have  been  leased,  they  have 
consistently  brought  higher  rentals  than  other  lands  in  the  vicinity. 
He  stated  that  he  was  formerly  on  the  loan  committee  of  the  Re- 
gional Agricultural  Credit  Corporation  and  that  in  computing  the 
value  of  the  appellant's  lands  in  connection  with  borrowing  opera- 
tions, those  lands  had  been  considered  as  2i/2  times  as  valuable  as 
ordinary  range  land  in  that  vicinity.  The  appellant  testified  that 
he  considered  his  lands  as  being  of  higher  carrying  capacity  than 
that  determined  by  the  Grazing  Service,  and  both  he  and  the  wit- 
ness. Brown,  stated  that  they  had  reached  this  conclusion  largely  by 
reason  of  the  fact  that  the  sheep  and  lamb  taken  off  of  the  Lathrop 
properties  were  in  extraordinarily  good  condition. 

This  case  is  similar  to  the  case  of  Spicer  Brothers  (A.  21923), 
decided  by  the  Department  on  March  8,  1939,  and  cited  by  the 
examiner  in  his  decision  in  the  present  case.  In  the  Spicer  Brothers 
case,  the  appellant  was  contending  that  the  Grazing  Service  had 
rated  his  lands  at  too  low  a  carrying  capacity,  but  no  evidence  was 
presented  by  the  appellant  that  any  discrimination  had  been  shown 
in  the  rating  of  his  lands  and  no  effort  was  made  by  the  appellant 
to  show  in  what  particulars  the  ratings  were  incorrect.  The  Depart- 
ment, after  setting  out  these  facts,  stated: 

No  evidence  was  presented,  and  apparently  the  appellants  do  not  claim,  that 
there  was  any  dicrimination  against  them  or  that  the  range  examiners  employed 
any  different  basis  for  rating  their  lands  than  was  employed  in  connection 
with  lands  of  other  applicants  in  the  district.  Manifestly,  determinations  of 
carrying  capacities  of  lands  can  only  be  made  after  an  examination  of  the 
lands  themselves.  This  being  true,  the  Department  must  necessarily  accept 
the  findings  of  the  Division  of  Grazing,  especially  in  cases  like  the  present 
where  unfairness  or  discrimination  is  not  charged  and  no  effort  is  made  by 
the  appellants  to  state  in  what  instances  the  determinations  are  incorrect  or 
what,  in  their  estimation,  such  determinations  should  have  been. 
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In  disposing  of  the  present  appeal  in  the  light  of  the  ruling  in 
the  Spicer  Brothers  case,  it  is  apparent  that  it  is  only  necessary  to 
determine  whether  or  not  the  evidence  presented  is  sumcient  to  war- 
rant the  Department  in  finding  that  the  appellant's  showing  is  ade- 
quate to  raise  reasonable  doubt  as  to  the  correctness  of  the  rating 
which  his  lands  have  received. 

The  fact  that,  in  borrowing  operations,  Lathrop's  lands  have  been 
considered  21/2  times  more  valuable  than  ordinary  range  land  is  in- 
sufficient to  indicate  that  the  rating  of  Lathrop's  lands  was  im- 
proper. There  is  no  evidence  to  show  what  is  meant  by  "ordinary 
range  land,"  or  what  the  rating  of  such  land  would  be.  Further- 
more, there  are  several  elements  which  might  enter  into  a  considera- 
tion of  values  for  borrowing  purposes  which  would  not  necessarily 
be  germane  to  the  rating  of  the  land  entirely  on  a  carrying  capacity 
basis. 

It  is  also  true  that  the  condition  of  the  sheep  and  lambs  taken 
from  the  appellant's  properties  would  not  be  a  true  indication  of  the 
value  or  carrying  capacity  of  the  properties.  It  is  conceded  that  the 
appellant's  sheep  and  lambs  are  grazed  on  other  range  during  a  part 
of  the  year  and  no  doubt  their  condition  would,  to  some  extent,  be 
attributable  to  the  character  of  this  other  range.  Also,  if  the  base 
properties  were  only  used  during  a  small  portion  of  the  year,  as 
seems  to  have  been  the  case,  they  would  no  doubt  furnish  a  con- 
siderably better  type  of  feed  than  if  they  were  used  for  longer 
periods. 

The  range  in  Utah  Grazing  District  No.  9  is  classified  as  subject 
to  use  during  seven  months  of  the  year,  and  in  order  to  qualify  for 
a  license  in  that  district  an  applicant  must  show  that  his  base  prop- 
erty will  support  the  licensed  livestock  during  the  remaining  five 
months  of  the  year.  This  manifestly  does  not  mean  the  number  of 
livestock  that  might  be  grazed  for  a  limited  time  on  the  base  prop- 
erty or  the  number  that  might  be  grazed  at  a  time  when  range  con- 
ditions are  unusually  favorable.  It  means  the  number  that  can  be 
grazed  on  the  base  property  for  five  months  out  of  an  average  year 
without  detriment  to  the  forage  resources. 

The  record  shows  that  Lathrop  ordinarily  does  not  have  his  live- 
stock on  the  base  property  for  more  than  31/2  months  of  the  year. 
There  is  no  doubt  that  he  would  be  able  to  graze  many  more  live- 
stock on  the  property  during  31/^  months  than  he  could  during  ^y^ 
months,  but  this  is  not  the  controlling  factor  in  the  determination 
of  the  extent  of  the  appellant's  license.  The  determinations  of  carry- 
ing capacity  are  based  on  the  number  of  livestock  that  could  be 
carried  on  the  property  during  a  full  five-month  period  of  the  year 
and  there  is  nothing  in  the  record  to  show  that  the  rating  of  914 
animal  imit  months  is  other  than  a  proper  determination  of  this 
factor. 

The  record  also  shows  that  Lathrop's  lands  are  somewhat  more 
highly  productive  than  surrounding  lands,  but  it  is  also  shown  that 
this  difference  is  reflected  in  the  ratings  that  have  been  given. 
While  it  must  be  admitted  that  ratings  of  carrying  capacities  can- 
not be  made  with  absolute  accuracy,  it  is  nevertheless  necessary  that 
the  Department  accept  the  ratings  made  by  the  Grazing  Service 
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unless  it  has  been  clearly  shown  that  they  are  incorrect.     It  is  not 
felt  that  any  such  showing  has  been  made  in  the  present  case  and 
accordingly  the  ratings  given  must  be  assumed  to  be  correct  and  the 
decision  of  the  examiner  must  therefore  be  affirmed. 
The  appeal  is  dismissed. 

E.  K.  BURLEW, 

First  Assistant  Secretary. 


ALICE  ANB  L.  A.  MATTER,  Appellants 
A-23264  Decided  March  %7,  19^2 

3.1    Appeal  Procedure — Eight  of  Appeal 

An  appellant  can  appeal  the  award  of  an  area  of  the  Federal  range  to 
another  where  he  is  seeking  to  obtain  the  area  for  his  own  use. 

4.1     Apportionment  of  the  Federal  Range — Area  of  Use 

The  range  used  by  an  applicant  during  the  priority  period  is  not  determina- 
tive of  the  range  whicli  he  is  to  be  permitted  to  use  under  his  license. 
Unless  the  loss  of  the  use  of  a  particular  area  of  the  Federal  range  would 
constitute  such  a  hardship  as  to  seriously  impair  an  applicant's  livestock 
operations  there  would  appear  to  be  no  reason  to  disturb  the  present  allot- 
ment. 

DECISION 

Alice  and  L.  A.  Matter  have  appealed  from  a  decision  of  an  ex- 
aminer of  the  Grazing  Service  that  affirmed  a  decision  of  the  acting 
regional  grazier  denying  in  part  the  appellants'  application  for  a 
1941-1942  grazing  license  in  Montana  Grazing  District  No.  3  (Pow- 
der Eiver). 

On  November  29,  1940,  the  appellants  filed  an  application  for  a 
license  to  graze  18  head  of  cattle,  4  horses,  and  726  sheep  during 
the  1941—1942  grazing  season.  After  consideration  of  the  applica- 
tion, the  appellants  were  advised  that  they  would  be  licensed  to 
graze  18  head  of  cattle,  4  horses,  and  490  sheep  during  said  season, 
and  an  allotment  of  Federal  range  was  set  apart  for  their  exclusive 
use.  An  appeal  was  taken  and  the  case  was  heard  before  an  exam- 
iner of  the  Grazing  Service  on  November  1,  1941,  at  Broadus,  Mon- 
tana. On  November  12,  1941,  the  examiner  rendered  his  decision, 
affirming  the  decision  of  the  acting  regional  grazier.  The  present 
appeal  followed. 

The  record  shows  that  the  only  issue  involved  in  the  case  is  the 
question  of  whether  or  not  the  appellants  are  entitled  to  an  enlarge- 
ment of  their  allotment  so  as  to  include  certain  lands  in  Sees.  18  and 
20,  T.  4  S.,  K.  53  E.,  M.P.M.,  that  are  now  included  in  the  allotment 
of  Maude  Hough  and  Minnie  E.  Edwards.  At  the  hearing  these 
latter  parties  appeared  and,  as  they  were  directly  interested  in  the 
outcome  of  the  case,  they  were  permitted  to  intervene. 

The  basis  for  the  partial  rejection  of  the  appellants'  application 
is  clearly  disclosed  by  the  record.  It  appears  that  only  a  limited 
area  of  Federal  range  is  available  for  the  use  of  the  appellants  and 
the  interveners.  The  total  yearly  carrying  capacity  of  this  range 
is  795  animal  unit  months.     The  Class  1  demand  of  these  parties, 
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based  on  the  dependency  by  use  of  their  base  properties  and  the 
carrying  capacity  of  such  properties,  is  given  by  the  examiner  as 
follows : 

Appellants 776  animal  unit  months 

Maude  Hough  1,G00  animal  unit  months 

Minnie  Edwards 760  animal  unit  months 

Thus  the  relative  Class  1  demand  of  these  parties  can  be  ex- 
pressed as  follows: 

Appellants 24.7  percent 

Maude   Hough   51.0  percent 

Minnie  Edwards 24.2  percent 

Notwithstanding  these  percentages,  it  appears  that  the  acreage  and 
carrying  capacity  of  the  Federal  range  in  the  allotments  of  the  par- 
ties is  as  follows: 

Appellants,  1,235  acres 344  animal  unit  months 

Maude  Hough,  1,000  acres 320  animal  unit  months 

Minnie  Edwards,  555  acres 131  animal  unit  months 

From  this  it  is  clear  that  the  appellants  have  received  an  allotment, 
the  carrying  capacity  of  which  more  nearly  satisfies  the  Class  1 
demand  of  their  base  properties  than  in  the  cases  of  the  interveners, 
but  nevertheless  they  are  asking  for  additional  range  which  is  not 
included  in  the  allotments  of  the  latter. 

The  above-stated  facts,  which  are  nowhere  disputed  by  the  appel- 
lants, seem  adequate  to  establish  beyond  reasonable  doubt  the  pro- 
priety of  the  decisions  of  the  acting  regional  grazier  and  the  ex- 
aminer. However,  the  appellants  seem  to  be  contending  that  they 
have  a  right  to  insist  on  the  inclusion  of  the  additional  Federal 
range  in  their  allotment  for  the  reason  that,  at  some  time  during 
the  priority  period  not  clearly  disclosed  by  the  record,  they  enjoyed 
the  exclusive  use  of  the  range. 

As  the  Department  has  stated  in  numerous  cases,  the  range  used 
by  an  applicant  during  the  priority  period  is  not  determinative  of 
the  range  which  he  is  to  be  permitted  to  use  under  his  license.  The 
range  which  was  used  is  of  importance  only  in  calculating  the  ex- 
tent of  the  dependency  by  use  of  the  base  property,  and  after  that 
has  been  determined,  the  determination  of  the  range  to  be  used  under 
the  license  is  entirely  a  matter  for  the  Grazing  Service,  and  is  to  be 
governed  by  considerations  of  proper  livestock  practices  and  range 
management.  National  Livestock  Company  and  Zack  Cox^  A.  21222, 
decided  July  7,  1938 ;  R.  B.  H adder,  A.  23168,  decided  February  10, 
1942. 

It  therefore  follows  that,  when  an  applicant  has  received  grazing 
privileges  in  the  amount  to  which  he  is  entitled,  he  cannot  complain 
if  the  range  in  his  allotment  is  not  identical  with  the  range  which 
he  used  in  the  past  or  which  he  desires  to  use.  In  the  present  case 
the  appellants  appear  to  have  received  a  greater  proportion  of  the 
range  than  have  the  interveners,  considering  the  relative  percentage 
of  the  Class  1  demands  of  their  base  properties,  and  therefore  it 
would  appear  that  they  have  no  valid  cause  for  complaint. 

There  is  some  slight  indication  in  the  record  that  the  appellants 
are  contending  that  the  refusal  to  grant  them  the  use  of  the  addi- 
tional range  will  deprive  them  of  the  use  of  a  corral  and  waterhole 
that  are  located  on  that  range.     However,  neither  the  corral  nor 
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the  waterhole  is  described  and  therefore  it  is  impossible  to  deter- 
mine whether  or  not  any  substantial  hardship  will  result  from  their 
loss  of  the  use  of  these  facilities.  Also  it  would  appear  that  the 
waterhole  was  constructed  by  someone  else  and  that  the  appellants 
have  had  the  use  thereof  without  incurring  any  expense  or  work  in 
maintaining  it.  At  any  rate,  unless  the  loss  of  the  use  of  these  facili- 
ties would  constitute  such  a  hardship  as  would  seriously  hamper 
their  livestock  operations,  there  would  appear  to  be  no  reason  to 
disturb  the  present  allotments  in  order  that  such  use  could  be 
continued. 

In  view  of  these  conclusions,  it  is  the  opinion  of  the  Department 
that  the  decisions  of  the  acting  regional  grazier  and  the  examiner 
are  correct.  They  are  accordingly  affirmed  and  the  appeal  is  dis- 
missed. 

Before  concluding  attention  is  directed  to  the  statement  appearing 
at  page  eight  of  the  examiner's  decision  to  the  effect  that  the  appeal 
from  the  acting  regional  grazier's  decision  was  in  effect  a  protest 
against  allotting  to  the  interveners  the  tracts  of  Federal  range 
desired  by  the  appellants  for  addition  to  their  allotment.  The  ex- 
aminer then  cites  the  decision  of  the  Department  in  the  case  of  M,  S. 
Mariott^  A.  21673,  decided  February  10,  1941,  as  authority  for  his 
conclusion  that  an  appeal  will  not  lie  in  such  circumstances. 

While  the  examiner  is  correct  in  concluding  that  an  appeal  can- 
not be  taken  from  the  decision  of  the  regional  grazier  on  the  appli- 
cation of  another,  such  conclusion  is  not  applicable  in  the  present 
case. 

Properly  interpreted,  the  Marriott  case  and,  incidentally,  the  case 
of  Joseph  F.  Livingston  and  Glade  Cooh^  A.  22363,  decided  March 
9,  1939,  and  also  cited  by  the  examiner,  mean  that  an  appeal  cannot 
be  taken  on  the  adjudication  of  the  application  of  another  if  the 
would-be  appellant  has  no  direct  interest  in  the  outcome.  For  ex- 
ample, if  a  party  is  satisfied  with  his  license  but  feels  that  the 
application  of  another  has  been  improperly  adjudicated,  he  cannot 
appeal  from  the  decision  of  the  regional  grazier  if  in  fact  his  license 
will  in  no  manner  be  affected  by  an  increase  or  reduction  in  the 
license  of  the  other. 

In  the  present  case  the  situation  is  somewhat  different.  It  is  true 
that  the  appellants  are  protesting  against  the  allotment  of  certain 
Federal  range  to  the  interveners  but  their  primary  complaint  is  that 
such  range  was  not  allotted  to  them.  Thus  they  are  appealing  on 
the  action  taken  on  their  application,  i.e.,  the  denial  of  their  request 
to  have  the  additional  range  added  to  their  allotment,  and  the  mere 
fact  that  this  additional  range  happens  to  be  allotted  to  the  inter- 
veners does  not  mean  that  the  appeal  is  directed  to  the  adjudication 
of  the  applications  of  the  latter. 

If  it  were  to  be  held  that  no  appeal  would  lie  in  any  case  wherein 
the  appellant  was  seeking  the  use  of  range  allotted  to  another,  few 
appeals  could  be  entertained,  for  in  practically  all  cases  the  desire 
to  use  range  allotted  to  another  or  others  prompts  the  appeal. 

This  explanation  is  considered  necessary  in  order  that  improper 
rejections  of  appeals  properly  taken  will  not  occur. 

John  C.  Dempsey, 

Under  Secretary, 
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EDWARD  E.  WILSON,  Appellant 
A-23279  Decided  April  7,  19i^ 

4.3    Apportionment  of  the  Federal  Range — Individual  Allotments 

Where  the  Federal  range  is  insufficient  to  satisfy  the  total  Class  1  demand, 
and  the  range  is  allotted  in  approximate  proportion  to  the  Class  1  demands 
of  the  licensees,  the  appellant  has  no  cause  for  complaint  when  he  has 
received  an  allotment  which  is  actually  in  excess  of  that  to  which  he  is 
entitled. 

DECISION 

Edward  E.  Wilson  has  appealed  from  a  decision  of  an  examiner 
of  the  Grazing  Service  which  denied  in  part  his  application  for  a 
1941-194:2  grazing  license  in  Montana  Grazing  District  No.  3  (Pow- 
der Eiver). 

On  November  26,  1940,  Wilson  filed  an  application  for  a  license 
to  graze  6  head  of  cattle,  12  horses,  and  1,530  sheep  from  April  1, 
1941,  to  March  30,  1942.  After  consideration  of  his  application, 
Wilson  was  advised  that  his  application  would  be  approved  for  6 
head  of  cattle,  12  horses  and  1,420  sheep.  Wilson  appealed  and  the 
case  was  heard  before  an  examiner  of  the  Grazing  Service  at 
Broadus,  Montana,  on  October  31,  1941.  On  November  13,  1941, 
the  examiner  rendered  his  decision,  affirming  the  action  theretofore 
taken.    The  present  appeal  followed. 

The  record  in  the  case  shows  that  Wilson,  as  well  as  James  Oliver 
and  Mrs.  Archie  Nelson,  both  of  whom  hold  allotments  of  Federal 
range  in  the  area  and  who  appeared  as  interveners  in  the  case,  have 
base  properties  which  are  in  Class  1,  as  defined  by  section  4  of  the 
Federal  Range  Code.  The  base  property  of  the  appellant  has  a 
carrying  capacity  of  2,184  animal-unit  months,  that  of  the  inter- 
vener Oliver  has  a  carrying  capacity  of  3,55Y  animal-unit  months, 
and  that  of  the  intervener  Nelson  has  a  carrying  capacity  of  716 
animal-unit  months.  The  base  properties  are  apparently  dependent 
by  use  to  the  full  extent  of  these  carrying  capacities  and,  therefore, 
they  represent  the  total  Class  1  demands  of  the  respective  parties. 

The  Federal  range  which  is  available  for  use  by  these  three  parties 
has  a  total  carrying  capacity  of  2150  animal-unit  months.  The  rela- 
tive Class  1  demand  of  the  parties  is  as  follows: 

Wilson,  33.7  percent. 
Oliver,  55.6  percent. 
Nelson,  10.7  percent. 

Notwithstanding  the  fact  that  the  allotment  of  range  to  each  of 
the  parties  should  technically  amount  to  the  proportionate  part  of 
the  range  to  which  their  Class  I  demand  entitles  them,  the  examiner 
has  stated,  and  the  appellant  does  not  deny,  that  Wilson  has  received 
an  allotment  having  a  carrying  capacity  of  929  animal-unit  months, 
which  manifestly  exceeds  the  amount  to  which  he  is  entitled  on  a 
percentage  basis,  i.e.,  725  animal-unit  months.  Also,  the  examiner 
has  stated  that  the  interveners,  Oliver  and  Nelson,  who  graze  their 
livestock  in  common  on  their  combined  allotments,  have  received 
grazing  privileges  only  in  the  amount  of  1,221  animal-unit  months, 
as  against  1,425  animal-unit  months  to  which  their  Class  1  demand 
technically  entitles  them. 
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The  above  stated  facts  indicate  prima  facie  that  Wilson  has  no 
cause  for  complaint,  for  he  has  received  an  allotment  which  is  actu- 
ally in  excess  of  that  to  which  he  is  entitled.  However,  he  makes 
one  complaint  which  may  have  some  merit. 

The  record  indicates  that  Wilson  is  the  owner  of  a  fence  which 
is  of  considerable  length  and  which,  in  its  course,  follows  the  south 
boundary  of  Sec.  22,  T.  7  S.,  E.  62  E.,  M.P.M.  From  the  southeast 
corner  of  said  Sec.  22,  the  fence  runs  diagonally  southeast,  thence 
to  the  east  boundary  of  Sec.  26,  T.  7  S.,  R.  62  E.,  M.P.M.,  thence 
along  the  north  and  east  boundary  of  Sec.  36,  T.  7  S.,  R.  62  E., 
M.P.M.  It  appears  that,  in  determining  the  boundaries  of  the  re- 
spective allotments,  the  acting  regional  grazier  has  ordered  the  par- 
ties to  construct  a  fence  along  a  ridge  which  trends  east  and  west 
through  the  SI/2SV2  Sec.  22.  Wilson  contends  that  he  should  be 
permitted  to  use  the  Si/2Sy2  Sec.  22.  This  subdivision  apparently  is 
allotted  to  Nelson. 

The  amount  of  range  involved  hardly  seems  to  justify  the  con- 
struction of  a  new  fence  entirely  across  the  Sy2Sy2  Sec.  22,  when 
Wilson  already  has  a  fence  along  the  south  boundary  of  this  sub- 
division approximately  one-eighth  of  a  mile  away  from  the  new 
location. 

As  stated  above,  Wilson  has  not  shown  himself  to  be  entitled  to 
any  more  range,  but  if  possible,  it  would  appear  that  some  adjust- 
ment should  be  reached  in  order  to  obviate  the  necessity  of  building 
a  fence  which  is  close  to,  and  practically  parallel  to,  an  existing 
fence.  As  long  as  Wilson's  fence,  as  now  constructed,  separates  his 
privately  owned  land  and  range  from  Sec.  22,  and  he  has  received 
and  allotment  in  excess  of  that  to  which  he  is  entitled,  it  would 
seem  that  the  Sy2Sy2  should  be  allotted  in  its  entirety  to  Nelson  or 
Oliver,  as  the  case  may  be.  The  record  indicates  that  the  loss  of 
that  part  of  the  Sy2Si/2  Sec.  22  south  of  the  ridge  from  Wilson's 
allotment  would  still  leave  him  all  the  range  to  which  he  is  entitled. 
It  is  possible  that  the  interveners  will  agree  to  the  allotment  of  a 
part  of  their  range  to  him  to  compensate  him  for  the  loss,  if  neces- 
sary to  avoid  further  controversy.  At  any  rate,  it  would  appear 
proper  to  avoid  the  extra  expense  of  constructing  the  fence  along 
the  ridge  if  it  can  in  any  proper  manner  be  avoided.  Possibly  it  is 
necessary,  in  view  of  other  facts  not  disclosed  by  the  record,  that 
the  new  fence  be  constructed,  but  in  any  event,  it  is  suggested  that 
the  matter  be  examined  into. 

Wilson  has  also  complained  because  certain  tracts  in  Sees.  32  and 
33,  T.  7  S.,  R.  62  E.,  and  Sees.  4  and  5,  T.  8  S.,  R.  62  E.,  have  not 
been  allotted  to  him.  However,  he  has  failed  to  show  any  reason 
why  he  is  entitled  to  the  use  of  those  tracts  and  accordingly,  the 
decision  of  the  examiner,  denying  him  that  use,  is  affirmed.  See 
National  Livestock  Co.  and  Zack  Cox^  A.  21222,  decided  Julv  7, 
1939. 

Incidentally,  the  map  submitted  with  the  record  indicates  that  the 
SEi/4,  NWy4,  and  Ey2SWyt  Sec.  33,  T.  7  S.,  R.  62  E.,  is  Federal 
range  but  that  it  has  not  been  allotted  to  any  applicant.  Possibly 
the  addition  of  this  range  to  the  allotments  of  one  or  more  of  the 
parties  may  help  to  eliminate  the  existing  controversy. 
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In  view  of  the  fact  that  Wilson  has  received  all  the  range  to 
which  he  is  entitled,  his  appeal  is  without  merit  and  is  dismissed. 

John  J.  Dempsey, 

Under  Secretary. 


BEN  HANSEN,  Appellant 
A-23303  Decided  April  7,  1H2 

15.1     Eeview  Proceedings — Procedure 

An  appellant  who  does  not  file  specifications  of  error  and  makes  no  attempt 
to  show  wherein  the  findings  of  facts  and  decision  of  the  examiner  are  in 
any  way  at  variance  with  the  testimony  given  at  the  hearing,  has  failed 
to  submit  an  adequate  appeal. 

DECISION 

Ben  Hansen  has  appealed  from  a  decision  of  an  examiner  of  the 
Grazing  Service  which  affirmed  a  decision  of  the  acting  regional 
grazier  denying  in  part  Hansen's  application  for  a  1941  grazing 
license  in  Montana  Grazing  District  No.  5  (Butte).  The  record 
shows  that,  on  December  9,  1940,  Hansen  filed  an  application  for  a 
license  to  graze  18  horses,  18  head  of  cattle  and  1,000  sheep.  The 
application  was  allowed  to  the  extent  of  18  head  of  cattle  but 
rejected  as  to  the  horses  and  sheep.  Hansen  appealed  and  the  case 
was  heard  before  an  examiner  of  the  Grazing  Service  on  July  25, 
1941,  at  Butte,  Montana.  On  August  7,  1941,  the  examiner  rendered 
his  decision  affirming  the  decision  of  the  acting  regional  grazier. 
The  present  appeal  followed. 

The  examiner  found,  in  substance,  that  the  base  properties  of  the 
appellant  were  dependent  by  use  to  the  extent  of  18  head  of  cattle 
or  horses  and  that  the  allowance  of  his  application  for  only  18 
head  of  cattle  was  therefore  proper. 

The  record  shows  that  Hansen  is  the  owner  or  lessee  of  several 
tracts  of  land  which  he  offers  as  base  property.  However,  only  one 
of  these  properties  is  dependent  by  use  to  any  extent  and  he  has 
failed  to  show  any  greater  dependency  than  that  reflected  in  his 
license. 

Hansen's  appeal  consists  merely  of  an  allegation  that  his  "priority 
rights"  have  never  been  properly  determined.  There  is  no  specifi- 
cation of  error  in  the  decision  of  the  examiner  and  no  attempt  to 
show  wherein  the  findings  of  fact  and  decision  of  the  examiner  are 
in  any  way  at  variance  with  the  testimony  given  at  the  hearing. 

iSTot withstanding  the  failure  thus  to  have  submitted  an  adequate 
appeal,  the  record  has  been  carefully  examined  and,  as  a  result  of 
this  examination,  the  Department  is  of  the  opinion  that  the  exam- 
iner's decision  was  proper  in  all  respects. 

Accordingly  the  decision  of  the  examiner  is  affirmed  and  the  ap- 
peal is  dismissed. 

John  J.  Dempsey, 

Under  Secretary, 
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LEAin)RO  MUNIZ,  Appellant 
A-23301  Decided  April  15^  19^2 

3.11    Appeal  Procedure — Burden  of  Proof 

The  burden  is  upon  the  appellant  to  show  by  a  clear  preponderance  of  the 
evidence  that  the  district  grazier's  adjudication  fails  to  reflect  properly 
the  rights  of  the  appellant. 

7.1    Base  Property  (Water) — Priority 

A  water  can  be  considered  as  a  qualified  water  only  for  the  number  of  live- 
stock it  is  able  to  service,  even  though  it  may  have  serviced  more  livestock 
during  the  priority  period. 

14.1    Licenses  and  Permits — Conditions  and  Limitations 

Where  an  allotment  includes  both  privatel  and  and  Federal  range,  the  use 
of  the  land  with  numbers  of  livestock  in  excess  of  that  licensed  would 
appear  to  constitute  a  violation  of  the  terms  of  the  license. 

DECISION 

Leandro  Muniz  has  appealed  from  a  decision  dated  December  18, 
1941  by  an  examiner  of  the  Grazing  Service,  affirming  the  decision 
of  the  acting  regional  grazier  which  denied  in  part  Muniz'  applica- 
tion for  a  1941  grazing  license  in  New  Mexico  Grazing  District  No. 
6  (Pecos). 

On  December  Y,  1940,  Muniz  applied  for  a  license  to  graze  the 
same  number  of  livestock  as  enumerated  in  his  previous  license,  i.e., 
36  head  of  cattle,  7  horses,  and  10  goats,  and  asked  that  the  allot- 
ment previously  held  by  him  be  augmented  to  include  certain  addi- 
tional Federal  range  in  Sees.  21,  28,  33,  34,  and  35,  T.  6  N.,  R.  20  E., 
and  Sees.  2  and  9,  T.  5  N.,  R.  20  E.,  N.M.P.M.  The  application  was 
approved  for  the  numbers  of  livestock  listed  in  the  application,  but 
denied  as  to  the  request  for  the  additional  range.  Muniz  appealed 
and  the  case  was  heard  at  Roswell,  New  Mexico,  on  November  19, 
1941,  following  which  the  examiner  rendered  the  decision  from  which 
the  present  appeal  was  taken.  At  the  hearing,  B.  A.  and  W.  F. 
Johnson,  livestock  operators  and  licensees  whose  joint  allotment 
embraces  the  additional  range  sought  by  Muniz,  appeared  and  were 
permitted  to  intervene. 

The  record  shows  that  the  rejection  of  Muniz'  application  for  an 
allotment  of  additional  range  was  based  on  a  finding  by  the  acting 
regional  grazier  that  Muniz'  well,  which  is  his  sole  item  of  base 
property  offered  in  support  of  his  application,  furnishes  an  insuffi- 
cient supply  of  water  for  any  greater  number  of  livestock  than  can 
properly  be  grazed  on  his  existing  allotment.  It  was  agreed  among 
the  parties  to  the  case  and  the  representatives  of  the  Grazing  Serv- 
ice that  the  water  is  "full-time"  and  "prior"  within  the  meaning  of 
section  2,  paragraphs  (k)  and  (1)  of  the  Federal  Range  Code,  and 
therefore  a  Class  1  water  as  defined  by  section  4  of  the  Code.  How- 
ever, the  Grazing  Service  and  the  interveners  contend  that  the  quali- 
fied Class  1  demand  for  grazing  privileges  is  limited  to  the  number 
of  livestock  for  which  Muniz  has  heretofore  been  licensed,  for  the 
reason  that  the  well  will  not  furnish  sufficient  water  for  any  greater 
number.     This  conclusion  is  no  doubt  a  proper  one  under  the  pro- 
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visions  of  the  Federal  Range  Code,  and  hence  the  sole  question  for 
consideration  is  whether  or  not  the  well  will  furnish  sufficient  water 
for  a  greater  number  of  livestock  than  can  be  grazed  on  Muniz' 
present  allotment.  If  so,  Muniz  is  clearly  entitled  to  the  use  of 
some  additional  range,  for  it  appears  to  be  undisputed  that,  at  some 
time  or  times  during  the  priority  period  (i.e.,  the  5-year  period 
immediately  preceding  June  28,  1934),  the  water  from  the  well  was 
used  for  a  greater  number  of  livestock  than  that  for  which  he  is 
licensed,  thus  indicating  frima  facie  that,  so  far  as  the  use  of  the 
water  is  concerned,  and  without  consideration  of  its  adequacy,  it  is 
prior  to  a  greater  extent  than  indicated  by  his  license. 

Both  the  appellant  and  the  interveners  gave  testimony  and  elic- 
ited testimony  from  their  witnesses  concerning  the  water-producing 
potentiality  of  the  well,  and  as  frequently  happens  in  matters  of 
this  kind,  the  testimony  is  conflicting. 

Muniz  claims  that  the  well  is  adequate  for  at  least  100  cows  or 
500  sheep,  and  that  he  has  never  had  a  water  shortage  except  at 
such  times  as  the  prevailing  winds  lacked  sufficient  velocity  to  turn 
the  windmill.  Under  cross-examination  he  denied  the  implication 
that  he  ever  found  it  necessary  to  obtain  water  for  his  livestock 
from  the  interveners,  but  it  appears  clear  that,  at  least  at  certain 
times,  he  was  obliged  to  do  so,  although  he  explains  that  such  water 
as  he  thus  obtained  was  for  use  in  connection  with  his  garden  and 
not  for  his  livestock. 

Paublin  Romera,  a  witness  for  the  appellant,  stated  that  he  did 
not  know  how  many  anim.als  could  be  watered  at  the  well,  but 
"guessed"  that  it  would  water  100  cows. 

Juan  Ortega,  also  testifying  for  the  appellant,  stated  that  "maybe" 
the  well  would  furnish  water  for  100  cows  or  500  sheep. 

Both  Romera  and  Ortega  seemed  to  base  their  testimony  as  to 
the  productivity  of  the  well  upon  personal  observation  of  the  live- 
stock operations  of  one  Sanchez,  who  at  some  previous  time  or 
times  watered  over  1,000  sheep  and  100  cows  at  the  well.  However, 
as  it  was  shown  that  Sanchez,  at  the  time  of  watering  this  number 
of  livestock  at  the  well,  was  also  using  other  waters  in  the  vicinity, 
the  testimony  in  this  respect  adds  little  to  the  appellant's  case. 
Furthermore,  the  adequacy  of  the  well  must  be  determined  on  the 
basis  of  the  number  of  livestock  for  which  it  will  furnish  water 
throughout  the  entire  grazing  season,  and  apparently  it  is  not  con- 
tended that  the  well  would  furnish  water  during  the  entire  season 
for  the  numbers  of  livestock  allegedly  watered  there  by  Sanchez 
only  for  short  intervals  of  time. 

George  Syms,  testifying  for  the  interveners,  stated  that  he  remem- 
bered "very  distinctly"  that,  on  six  or  eight  different  occasions  dur- 
ing the  period  from  1933  to  1939,  there  was  no  water  in  the  Muniz 
well,  and  that  the  lack  of  water  was  not  due  to  windmill  trouble 
but  to  the  fact  that  no  water  was  in  the  well. 

B.  A.  Johnson,  one  of  the  interveners,  testified  that  the  Muniz 
well  was  formerly  controlled  by  the  interveners  by  virtue  of  the 
fact  that  they  leased  the  land  on  which  it  is  located  from  1932  to 
1938,  when  it  was  purchased  by  Muniz.  Johnson  stated  that  they 
had  made  several  efforts  to  increase  the  flow  of  the  well  bj^  instal- 
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ling  new  pumping  equipment,  but  that  the  ejfforts  were  unsuccessful 
for  the  reason  that  "the  water  wasn't  there  to  be  pumped."  He 
also  stated  that  they  had  herds  of  sheep  in  the  vicinity  of  the  well 
during  1933  or  1934,  but  that  they  could  only  water  at  the  well  once 
in  a  while  as  the  well  did  not  readily  replenish  itself  once  it  had 
been  pumped  dry.  He  also  testified  that,  during  the  time  the  in- 
terveners controlled  the  well,  they  had  a  herd  of  about  400  sheep 
grazing  near  the  well  and  that  most  of  the  water  for  the  sheep  was 
hauled  from  a  well  at  their  headquarters. 

During  the  early  part  of  the  hearing,  the  district  grazier,  Welch, 
offered  in  evidence  a  copy  of  a  letter  in  the  files  of  the  Agricul- 
tural Adjustment  Administration  at  Santa  Rosa,  New  Mexico.  This 
letter  was  dated  July  11,  1940,  and  addressed  to  the  local  county 
committee  of  the  Administration.    The  letter  read  as  follows: 

Pastuka,  New  Mexico, 

July  11,  1940. 
The  Guadalupe  County  Committee, 
Santa  Rosa,  New  Mexico. 
Deae  Sirs: 

I,  the  undersigned  operator,  do  state  and  certify  that  the  well  that  I  have 
made  application  to  deepen  in  the  N%  of  Section  11  does  not  furnish  sufficient 
water  for  my  present  livestock.     It  is  my  belief  that  if  this  well  is  deepened 
a  few  more  feet  I  would  obtain  sufficient  water. 
Yours  very  truly, 

[S]  Leandro  Muniz. 
Witnesses  : 

[S]  George  Sims. 
[S]  Belly  Deemer. 

In  his  decision  the  examiner,  in  discussing  the  import  of  this  let- 
ter, stated  as  follows: 

In  connection  with  the  above  letter,  the  files  show  that  on  April  1,  1940,  the 
appellant  was  issued  a  license  to  graze  43  cattle  and  one  horse  upon  his  allot- 
ment, and  it  must  be  presumed  he  owned  approximately  44  head  of  livestock 
when  he  petitioned  the  Agricultural  Adjustment  Administration  to  assist  him 
in  developing  more  water. 

Also  introduced  in  evidence,  at  the  request  of  the  appellant,  was 
a  report  dated  November  4,  1939,  by  range  examiner  S.  M.  Miera, 
wherein  it  is  stated  that  the  general  stock-water  situation  on  the 
allotment  is  "Adequate."  The  appellant  depends  strongly  on  this 
statement  for  support  of  his  claim  that  the  water  from  the  well  is 
adequate  for  more  livestock  than  those  for  which  he  is  licensed. 

In  a  case  wherein  an  appeal  is  taken  from  an  adjudication  regu- 
larly reached  by  the  Grazing  Service,  there  is  a  presumption  that 
such  adjudication  is  proper.  Accordingly,  the  burden  is  on  the 
appellant  to  show  by  a  clear  preponderance  of  the  evidence  that  the 
adjudication  fails  to  reflect  properly  the  rights  of  the  appellant. 

A  full  and  careful  review  of  the  evidence  submitted  fails  to  indi- 
cate that  the  appellant  in  this  case  has  properly  discharged  this 
burden.  In  the  opinion  of  the  Department,  Munz'  allegation  that 
the  well  will  furnish  more  water  than  that  necessary  to  supply  his 
presently  owned  livcstocli,  supported  as  it  is  or.ly  by  the  sttitement 
of  two  witnesses,  one  of  whom  "guesses"  that  the  well  will  supply 
water  for  100  cows,  and  the  other  of  whom  states  merely  that 
"maybe"  the  well  will  supply  water  for  100  cows  or  500  sheep,  is 
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hardly  sufficient  to  overcome  the  presumption  that  the  determina- 
tion by  the  Grazing  Service  as  to  the  productivity  of  the  well  is 
correct.  Especially  is  this  true  when  considered  in  the  light  of 
the  statement  made  by  Munz  in  his  letter  to  the  Agricultural  Adjust- 
ment Administration,  for  in  that  letter  he  has  gone  on  record  as 
denying  that  the  well  will  produce  enough  water  for  the  livestock 
which,  it  must  be  presumed,  he  then  had,  i.e.,  44  head  of  cows  and 
horses.  Furthermore,  it  may  be  pointed  out  that  Muniz  has  sub- 
mitted no  data  which  would  serve  to  indicate  the  actual  potential 
output  of  the  well  in  gallons  or  other  units  of  measurement  so  that 
a  more  accurate  determination  of  the  number  of  livestock  which 
the  well  would  water  could  be  reached. 

So  far  as  Miera's  report  is  concerned,  it  is  of  little  or  no  assistance 
to  the  appellant.  The  report  does  not  indicate  that  the  well  was 
tested  in  any  way  or  the  flow  determined.  The  statement  that  the 
water  was  "Adequate"  at  best  can  mean  only  that  it  was  considered 
adequate  to  service  the  livestock  which  Muniz  then  owned  or  which 
could  be  grazed  on  the  allotment  as  it  then  existed  and  which  has 
remained  unchanged,  at  least  up  to  the  time  of  the  hearing.  Thus 
the  statement  can  in  no  manner  be  interpreted  as  meaning  that  the 
supply  of  water  would  be  adequate  to  service  a  greater  allotment. 

On  the  other  hand,  the  statement  of  one  of  the  interveners  that 
the  well  at  times  contained  no  water  is  entitled  to  considerable 
weight,  regardless  of  the  fact  that  the  interests  of  the  appellant 
and  this  intervener  are  adverse  to  each  other.  It  is  not  disputed 
that  the  well  was  formerly  controlled  by  the  interveners,  and  pre- 
sumably this  control  could  have  been  continued  had  the  well  been 
of  sufficient  value  to  warrant  such  continuance.  The  fact  that  the 
interveners  gave  up  control  of  the  well  is  a  cogent  reason  for  assum- 
ing that  its  value  as  a  source  of  livestock  water  is  slight. 

The  premises  considered,  it  is  the  opinion  of  the  Department  that 
no  warrant  has  been  shown  for  a  reversal  or  modification  of  the 
examiner's  decision.  The  presumption  that  the  Grazing  Service  has 
reached  a  proper  determination  of  Muniz'  license  and  allotment 
remains  undisturbed.  Accordingly,  the  examiner's  decision  is 
affirmed  and  the  appeal  is  dismissed. 

Before  concluding,  it  appears  advisable  to  point  out  a  matter  of 
administrative  detail  that  is  present  in  this  and  other  cases  which 
have  reached  the  Department. 

The  license  which  issued  to  Muniz  authorized  him  to  graze  a 
certain  number  of  livestock  on  his  allotment.  While  the  license 
does  not  give  the  boundaries  of  the  allotment,  the  record  shows  that 
the  allotment  is  so  described  as  to  include  both  the  Federal  range 
and  Muniz'  privately  owned  or  controlled  lands. 

Under  this  license,  it  is  clearly  contemplated  that  the  licensee 
shall  graze  no  more  than  36  cows,  7  horses,  and  10  goats  on  the 
entire  allotment.  However,  Muniz  testified  at  the  hearing  (Tr.  6) 
that,  at  that  time,  he  had  on  the  allotment  42  cows,  12  goats,  8  burros 
and  10  horses. 

No  doubt  all  licensees  feel  that  they  are  entitled  to  make  such 
use  of  their  private  lands  as  they  see  fit.  This  is  true  in  a  certain 
sense,  but  where  such  use  of  the  private  lands  will  result  in  an 
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excessive  use  of  the  Federal  range,  it  would  appear  to  constitute 
a  violation  of  the  terms  of  the  license  and  thus  warrant  the  cancela- 
tion of  the  license  if  the  abuse  was  substantial. 

It  is  not  the  intention  of  the  Department  to  suggest  or  dictate 
how  this  situation  can  be  remedied,  but  it  is  felt  that  it  should  be 
called  to  the  attention  of  the  Grazing  Service  in  order  that  it  may 
be  remedied,  if  possible. 

E.  K.   BURLEW, 

First  Assistant  Secretary, 


EDUARDO  BONEY,  Appellant 
A-23302  Decided  April  15,  19^2 

4.1  Apportionment  of  the  Federal  Range — Area  of  "Use 

An  applicant  cannot  be  granted  grazing  privileges  on  an  area  of  Federal 
range  when  his  livestock,  in  order  to  use  that  area  in  conjunction  with  his 
base  water,  would  have  to  trespass  on  the  private  lands  of  another. 

7.2  Base  Property  (Water) — Availability 

An  applicant  cannot  be  granted  grazing  privileges  on  an  area  of  Federal 
range  when  his  livestock,  in  order  to  use  that  area  in  conjunction  with  his 
base  water,  would  have  to  trespass  on  the  private  lands  of  another. 

DECISION 

Eduardo  Boney  has  appealed  from  a  decision  by  an  examiner  of 
the  Grazing  Service  which  affirmed  a  decision  of  the  Acting  Regional 
Grazier  denying  in  part  Boney's  application  for  a  1941  grazing 
license  in  New  Mexico  Grazing  District  No.  6  (Pecos). 

On  December  9,  1940,  Boney  filed  an  application  for  a  license  to 
graze  90  head  of  cattle  and  8  horses  upon  an  individual  allotment. 
The  number  of  livestock  enumerated  in  the  application  was  the  same 
as  that  for  which  he  was  licensed  during  the  previous  year.  How- 
ever, his  application  requested  the  addition  of  certain  Federal 
range  to  the  allotment  which  he  had  theretofore  held.  The  applica- 
tion was  approved  the  number  of  livestock  enumerated,  but  rejected 
as  to  the  request  for  additional  range.  Boney  appealed  and  the 
case  was  set  for  hearing  before  the  examiner,  and  on  December  18, 
1941,  the  examiner  rendered  his  decision,  affirming  the  decision  of 
the  Acting  Regional  Grazier.     The  present  appeal  followed. 

At  the  hearing  B.  A.  and  W.  F.  Johnson,  in  whose  allotment  the 
additional  Federal  range  sought  by  Boney  is  included,  were  per- 
mitted to  intervene. 

Very  little  discussion  is  necessary  to  demonstrate  the  soundness 
of  the  decisions  which  have  been  reached  on  Boney's  application. 

The  record  shows  that  the  allotment  which  Boney  has  heretofore 
held  includes  lands  in  Sees.  1,  2,  10,  11,  and  12,  T.  5  N.,  R.  19  E., 
N.M.P.M.  In  addition  to  this  allotment  Boney  owns  or  controls 
640  acres  of  land  in  Sees.  23  and  24  of  the  same  township  and  range. 
The  additional  lands  which  he  seeks  to  use  are  those  parts  of  Sees. 
23  and  24  which  he  does  not  own  or  control,  and  the  Ei/o  Sec.  22. 
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Between  Boney's  allotment  and  the  lands  which  he  seeks  to  use  is 
a  mile-wide  strip  of  privately  owned  land  which  is  controlled  by 
the  interveners. 

The  rejection  of  Boney's  application  for  the  use  of  the  additional 
land  was  based  on  the  fact  that  he  has  no  water  on  Sees.  22,  23, 
or  24,  which  would  service  livestock  grazing  on  those  sections,  and 
that  they  could  not  be  serviced  from  the  water  on  his  allotm.ent  for 
the  reason  that  Boney  had  no  permission  to  cross  the  mile-wide 
strip  referred  to  with  his  livestock. 

Grazing  licenses  and  permits  in  the  area  in  which  these  lands 
are  located  are  issued  on  the  basis  of  ownership  or  control  of  waters 
that  service  the  range.  Therefore,  no  one  can  be  permitted  to  use 
an  area  of  Federal  range  unless  he  shows  that  he  has  water  which 
is  adequate  for  the  livestock  to  be  grazed  on  that  range.  Accord- 
ingly, in  view  of  the  fact  that  Boney  has  no  means  of  watering  live- 
stock that  might  be  grazed  on  Sees.  22,  23,  and  24,  except  the  water 
on  his  allotment,  and  such  livestock  could  not  reach  such  water 
except  by  trespassing  on  the  lands  of  the  interveners,  it  was  proper 
to  reject  his  application  to  use  such  sections. 

The  record  shows  that  the  mile-wide  strip  which  lies  between 
Boney's  allotment  and  the  land  which  he  seeks  to  use  is  unfenced 
and  that  the  interveners  and  Boney  use  this  strip  in  common.  How- 
ever, this  does  not  warrant  the  Grazing  Service  in  granting  the  use 
of  the  additional  lands  to  Boney,  for  Boney's  use  of  the  interven- 
ing land  by  sufferance  would  not  include  a  right  to  move  livestock 
back  and  forth  across  the  strip  in  order  to  reach  the  water  on  his 
allotment.  Furthermore,  if  such  use  were  granted  to  Boney,  the 
interveners  could  properly  prevent  such  use  by  fencing  the  strip, 
thus  effectually  depriving  the  livestock  from  access  to  the  water. 

In  such  circumstances  it  is  clear  that  no  relief  can  be  granted 
to  Boney.  The  decision  of  the  examiner  is  accordingly  affirmed  and 
the  appeal  is  dismissed. 

E.  K.   BURLEW, 

First  Assistant  Secretary, 


EDGAE  TURNEY,  Appellant 
A-23331  Bedded  April  18,  1H2 

7.2    Ease  Property  (Water) — Availability 

A  license  was  properly  canceled  where  the  licensee's  water  consisted  of  a 
well  with  no  equipment  for  lifting  the  water  to  the  surface  or  for  water- 
ing of  livestock  and  where  the  licensee  did  not  own  any  livestock. 

DECISION 

Edgar  Turney  has  appealed  from  a  decision  of  an  examiner  of  the 
Grazing  Service  which  affirmed  the  action  of  the  acting  regional 
grazier  canceling  Turney's  1941-194:2  grazing  license  in  New  Mexico 
Grazing  District  No.  4  (Tularosa). 

On  December  5,  1940,  Turney  filed  an  application  for  the  renewal 
of  a  license  to  graze  30  head  of  cattle  from  May  1,  1941,  to  April 
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30,  1942,  upon  an  individual  allotment,  and  also  asked  that  his 
allotment  be  increased  by  the  addition  of  four  and  one-half  sections 
of  adjoining  Federal  range  which  is  included  within  the  allotment 
of  R.  K.  and  C.  T.  Stovall.  After  consideration  of  his  application 
he  was  advised,  by  a  notice  dated  January  31,  1941,  that  he  would 
be  given  a  license  for  20  head  of  cattle  but  that  he  would  not  be 
granted  the  use  of  the  additional  range  applied  for.  On  March 
21,  1941,  a  license  was  issued  for  20  head  of  cattle  to  be  grazed  from 
May  1  to  December  31,  1941,  30  percent  on  Federal  range.  On 
March  24,  1941,  the  Department  rendered  a  decision  on  a  then-pend- 
ing appeal  by  Turney  wherein  instructions  were  given  that  Turney's 
qualifications  for  a  license  should  be  reinvestigated.  Such  reinvesti- 
gation was  made  and  on  July  5,  1941,  Turney  was  notified  by  the 
acting  regional  grazier  that  his  license  was  canceled  for  the  reason 
that  the  examination  of  his  base  properties  disclosed  the  fact  that 
the  waters  which  Turney  offered  as  base  property  were  not  full-time 
waters  as  defined  by  section  2(k)  of  the  Federal  Range  Code. 

Turney  appealed  from  this  decision  and  on  November  24,  1941, 
a  hearing  was  held  at  Las  Cruces,  New  Mexico,  before  an  examiner 
of  the  Grazing  Service.  At  the  hearing  the  Stovalls  were  permitted 
to  intervene  for  the  reason  that  the  additional  range  sought  by  the 
appellant  was  included  in  their  allotment. 

On  January  12,  1942,  the  examiner  rendered  his  decision,  finding 
as  a  fact  that  the  appellant's  w^aters  were  not  full-time,  and  ruling 
that  the  cancellation  of  the  license  was  proper.  The  present  appeal 
followed. 

The  record  shows  that,  subsequent  to  the  Department's  decision 
of  March  24,  1941,  the  base  properties  of  the  appellant  were  care- 
fully examined  by  Junior  Range  Examiner  R.  G.  Thompson  of  the 
Grazing  Service.  He  testified  that  the  waters  which  Turney  offered 
as  base  property  consisted  of  a  dug  well  in  the  SWi/4  SEi/4  Sec. 
15  T.  lY  S.,  R.  1  W.,  N.M.P.M.,  a  surface  tank  located  at  the  well 
site,  and  another  surface  tank,  also  near  the  well  site.  He  stated 
that  the  well  measured  4  feet  in  diameter  and  20  feet  in  depth,  that 
approximately  101/2  feet  of  water  was  standing  in  the  well,  but  that 
there  were  no  facilities  for  lifting  water  or  storing  it  or  for  the 
watering  of  livestock  from  the  well.  He  also  stated  that  the  water 
in  the  well  was  badly  contaminated  by  dead  rodents  and  debris 
which  had  fallen  into  the  water  and  that  because  of  this  and  a  high 
gypsum  content,  the  water  was  hardly  fit  for  consumption  by  live- 
stock. He  stated  that  one  of  the  surface  tanks  had  a  sump  in  the 
middle  thereof  and  that  this  sump  was  full  of  water.  The  sump 
measures  approximately  15  feet  by  8  feet  and  is  3  feet  deep.  The 
other  tank  was  dry  at  the  time  of  the  examination. 

In  addition  to  his  testimony  regarding  his  own  examination  of  the 
water,  Thompson  read  into  the  record  a  report  dated  August  17, 
1939,  and  compiled  by  Range  Examiner  R.  D.  Nielson.  This  report 
contains  a  detailed  description  of  a  test  which  was  made  of  the  well 
on  August  7  and  8,  1939.  This  test  consisted  of  bailing  all  or  essen- 
tially all  of  the  water  from  the  well  and  then  observing  the  rate  of 
refilling.  From  this  test  it  was  concluded  that  the  well  would 
furnish  about  20  gallons  of  water  per  day,  or  enough  for  two  or 
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three  head  of  cattle.  The  report  also  stated  that,  at  the  time  of  the 
examination,  there  was  no  equipment  for  lifting  water  at  the  well  or 
for  watering  of  livestock. 

Thompson  testified  that  he  had  observed  the  appellant's  well  at 
various  times,  and  that  he  was  at  the  well  in  August  1937,  at  which 
time  there  was  a  handpump  at  the  well  but  no  watering  troughs 
except  a  30-gallon  barrel  that  had  a  hole  in  the  bottom.  He  stated 
that  on  subsequent  visits  in  1938,  1939,  1940,  and  1941  he  visited 
the  well  but  that,  as  he  remembered  it,  there  was  no  pump  at  the 
well  at  those  times. 

The  appellant  testified  in  his  own  behalf,  and  stated  that  the  well, 
when  dug,  was  25  feet  deep.  However,  he  makes  no  allegation  that 
the  well  is  any  more  productive  than  stated  by  the  witness  Thomp- 
son. He  stated  that,  during  the  priority  period  from  1929  to  1934 
he  ran  about  20  head  of  horses  which  were  watered  at  the  well  and 
denied  inferentially  that  he  had  ever  found  it  necessary  to  water 
these  horses  at  any  place  except  the  well. 

Turney  also  testified  that  he  has  had  no  livestock  for  four  or 
five  years,  although  he  has  applied  for  and  received  licenses  during 
each  of  those  years.  Apparently,  during  the  time  he  held  licenses 
he  turned  over  the  allotment  to  H.  M.  Hackler,  who  represented 
Turney  at  the  hearing. 

Turney  admitted  that  the  tanks  are  not  full-time  water,  being 
dry  at  times. 

It  is  the  opinion  of  the  Department  that  the  action  of  canceling 
the  license  was  proper  in  the  circumstances.  Not  only  has  Turney 
failed  to  show  that  he  has  full-time  water,  which  is  a  requisite 
for  a  license  in  this  area,  but  he  has  also  failed  to  show  the  personal 
qualification  required  by  section  3  of  the  Federal  Eange  Code  that, 
in  order  to  receive  a  license,  an  applicant  must  own  livestock.  It 
is  clear  that  Turney  is  not  a  livestock  operator  in  the  true  sense  but 
is  largely  engaged  in  work  away  from  his  headquarters  ranch.  While 
this  fact  is  not  controlling,  it  is  at  least  indicative  of  the  fact  that 
his  livestock  operations,  if  they  can  be  termed  such,  are  purely  inci- 
dental, and  provides  some  support  for  the  conclusion  that  his  base- 
property  waters,  if  ever  full-time,  have,  due  to  his  disinterest  in  live- 
stock operations,  been  allowed  to  deteriorate  to  the  point  where  they 
are  not  full-time. 

In  an  area  such  as  the  one  herein  involved,  it  is  only  a  matter 
of  reason,  aside  from  the  regulations,  that  a  livestock  operator  shall 
be  able  to  provide  adequate  watering  facilities  for  livestock  that 
he  is  to  be  permitted  to  place  on  the  range,  and  therefore  in  the 
absence  of  a  showing  that  an  applicant  has  such  waters  available, 
a  license  cannot  properly  be  issued. 

Turney's  failure  to  show  ownership  or  control  of  full-time  waters, 
plus  the  personal  disqualification  discussed  above,  provides  adequate 
support  for  the  decision  of  the  examiner  affirming  the  cancellation 
of  the  license.  Accordingly,  the  decision  is  affirmed  and  the  appeal 
is  dismissed. 

E.    K.    BURLEW, 

First  Assista7it  Secretary. 

505071—59 21 
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JOHN  RODRIGUES,  Appellant 
A-23333  Decided  April  18,  19Jt,2 

13.  Free  Use 

The  use  of  the  income  from  a  livestock  operation  for  the  direct  support  of 
the  family  does  not  constitute  "livestock  kept  for  domestic  purposes"  to 
entitle  the  operator  to  a  free  use  license.  A  free  use  license  for  50  sheep 
is  not  justified. 

15.1     Eeview  Proceedings — Procedure 
An  appeal  that  is  not  timely  filed  is  subject  to  dismissal. 

DECISION 

John  Kodrigues  has  appealed  from  a  decision  of  an  examiner  of 
the  Grazing  Service  which  modified  a  decision  of  the  acting  regional 
grazier  rejecting  in  part  Kodrigues'  application  for  a  1941-194:2 
grazing  license  in  Nevada  Grazing  District  No.  4  (Ely). 

On  November  23,  1940,  Kodrigues  filed  an  application  for  a  license 
to  graze  150  sheep  from  April  1  to  October  31,  1941,  and  250  sheep 
from  November  1, 1941,  to  March  31,  1942.  Pursuant  to  this  applica- 
tion Kodrigues  was  given  a  license  to  graze  100  sheep  for  the  period 
ending  October  31,  1941,  and,  by  a  subsequent  notice,  was  advised 
that  he  would  be  granted  a  license  calling  for  the  grazing  of  50 
sheep  free-use,  25  sheep  "in  class  1",  and  2  sheep  "in  class  3",  for 
the  period  from  November  1,  1941,  to  March  31,  1942,  and  that  the 
application  was  rejected  as  to  the  remaining  150  sheep.  By  a  notice 
dated  December  12,  1941,  Kodrigues  was  notified  that  the  previous 
notice  was  vacated  and  that  his  application  had  been  approved  for 
the  grazing  of  25  sheep  "in  class  1,"  and  205  sheep  "non-preference." 
This  amended  notice  was  issued  after  it  had  been  ascertained  by  the 
district  grazier  that  the  applicant  then  owned  230  sheep. 

Several  letters  of  complaint  concerning  the  action  on  his  applica- 
tion were  then  submitted  by  the  appellant  and,  in  view  of  these 
letters,  the  case  was  set  for  hearing.  A  hearing  was  held  at  Ely, 
Nevada,  on  February  2,  1942,  and  on  February  9,  1942,  the  examiner 
rendered  his  decision,  modifying  somewhat  the  decision  of  the  acting 
regional  grazier,  but  permitting  the  license  for  230  sheep  to  stand. 
The  present  appeal  followed. 

The  appeal  does  not  entitle  the  appellant  to  departmental  review 
of  the  action  that  has  been  taken.  Section  9,  paragraph  1c,  of  the 
Federal  Kange  Code  provides  that  in  case  of  an  appeal  from  a  deci- 
sion of  an  examiner  of  the  Grazing  Service,  such  appeal  shall  be 
filed  within  30  days  after  date  of  receipt  of  the  transcript  of  testi- 
mony, or,  in  the  event  the  transcript  of  testimony  is  not  requested, 
within  30  days  after  receipt  of  the  examiner's  decision.  As  shown 
above,  the  examiner's  decision  in  this  case  was  rendered  on  February 
9,  1941.  There  was  no  request  for  a  copy  of  the  transcript.  The 
appeal  was  received  in  the  Grazing  Service  on  March  19,  1942. 
While  the  exact  date  of  receipt  of  the  examiner's  decision  by  the 
appellant  is  not  disclosed  by  the  record,  it  may  safely  be  assumed 
that  it  was  received  no  later  than  a  week  after  February  16.  Thus 
the  last  day  for  the  filing  of  the  appeal  was  no  later  than  March 
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18,  and  its  filing  on  March  19  was  untimely.  Accordingly,  as  it 
was  not  filed  in  accordance  with  the  regulations,  it  does  not  require 
departmental  attention. 

While  the  appeal  is  thus  subject  to  summary  rejection,  it  may  be 
stated  that  the  case  has  nevertheless  been  reviewed  generally,  and  it 
appears  beyond  any  reasonable  doubt  that  Rodrigues  has  received 
all  and  in  fact  more  than  he  is  entitled  to  in  the  way  of  a  license. 
From  statements  that  he  has  made  in  the  past,  it  appears  that  he 
had  a  maximum  of  25  sheep  during  the  priority  period,  and  that 
the  dependency  by  use  of  his  base  property  is  limited  to  this  number. 
Notwithstanding  this  fact,  he  has  received  a  license  for  230  sheep 
on  the  theory  that  he  is  entitled  to  a  free-use  license  for  50  sheep 
and  has  a  class  1  demand  for  25  sheep,  and  that  there  is  a  sufficient 
amount  of  Federal  range  that  would  otherwise  not  be  used  in  the 
area  to  accommodate  the  remaining  15  sheep.  In  such  circumstances 
it  is  clear  that  Rodrigues  has  no  cause  for  complaint. 

While  the  Department  offers  no  objection  to  the  action  of  the 
Grazing  Service  in  allowing  Rodrigues  to  graze  the  155  sheep  on 
range  which  would  otherwise  not  be  used,  it  would  appear  that  the 
granting  of  a  free-use  license  for  50  sheep  is  hardly  justified  under 
the  provisions  of  the  Federal  Range  Code. 

Section  6,  paragraph  a,  of  the  Code  pro\ddes  that  licenses  or 
permits  will  be  issued  to  free-use  applicants  "for  not  to  exceed  the 
number  of  livestock  kept  for  domestic  purposes."  Section  2(p)  of 
the  Code  provides  that  "Livestock  kept  for  domestic  purposes"  means 
livestock  whose  products  are  consumed  or  whose  work  is  used  directly 
and  exclusively  by  the  family  of  the  applicant.  The  examiner  states 
that  there  is  good  reason  to  consider  that  the  appellant  is  entitled 
to  a  free-use  license  for  50  sheep,  and  bases  this  conclusion  upon  an 
assumption  that  the  appellant  and  his  brother  rely  almost  entirely 
upon  these  sheep  for  their  food  supply. 

While  it  may  be  true  that  the  appellant  and  his  brother  utilize 
the  food  supply  which  is  made  available  by  the  slaughtering  and 
butchering  of  a  sheep  from  time  to  time,  it  is  hard  to  support  the 
conclusion  that  50  sheep  would  thus  be  "kept  for  domestic  purposes." 
Probably  the  income  from  sale  of  the  sheep  is  used  directly  in  the 
support  of  the  appellant's  household,  but  this  is  no  doubt  true  in  any 
livestock  operation  of  small  size,  and  in  such  case  the  operation 
involving  this  small  number  of  animals  is  as  much  a  commercial 
livestock  operation  as  is  the  case  in  an  operation  involving  several 
thousand  sheep,  the  difference  being  one  of  degree  only. 

While,  as  stated  above,  there  is  no  reason  for  objection  to  the 
continuance  of  the  license  which  has  issued  so  far  as  numbers  are 
concerned,  there  would  appear  to  be  no  reason  why  the  appellant 
should  be  permitted  to  graze  50  sheep  under  the  guise  of  their  being 
"kept  for  domestic  purposes"  and  thus  avoid  the  necessity  for  the 
payment  of  grazing  fees. 

With  the  exception  therefore  of  the  examiner's  ruling  as  to  the 
free-use  license,  his  decision  appears  otherwise  proper  and  entitled 
to  departmental  support. 

The  appeal  is  rejected  for  the  reasons  stated  above. 

E.    K.    BURLEW, 

First  Assistant  Secretary. 
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V7ALTEE  BOX,  Appellant 
A-23369  Decided  May  16,  19^2 

15.3    Review  Proceedings — Eeliearing 

Where  the  record  is  insufhcient  to  provide  an  adequate  basis  for  determining 
an  issue,  the  case  may  be  remanded  for  further  hearing. 

DECISION 

Walter  Box  has  appealed  from  a  decision  of  an  examiner  of  the 
Grazing  Service  which  denied  Box's  application  for  a  1941-1942 
grazing  license  in  New  Mexico  Grazing  District  No.  6  (Pecos). 

On  December  24,  1940,  Box  filed  an  application  for  a  license  to 
graze  125  head  of  cattle  and  35  horses  from  May  1,  1941,  to  April 
30,  1942,  upon  an  individual  allotment  which  included  Federal  range 
as  follows:  S1/2  Sec.  30,  T.  3  S.,  E.  24  E.,  all  of  Sec.  25,  T.  3  S.,  R. 
23  E.,  N.M.P.M.  By  a  notice  dated  February  7,  1941,  the  applicant 
was  informed  that  his  application  had  been  denied.  The  reasons 
given  for  this  denial  were  by  no  means  clearly  stated  but  it  is 
apparent  from  the  record  that  this  denial  was  due  to  the  fact  that 
the  waters  which  he  offered  as  base  property  were  not  considered 
as  being  prior  waters.  Box  appealed  and  the  case  was  set  for  hearing 
before  an  examiner  of  the  Grazing  Service  at  Roswell,  New  Mexico, 
on  November  18,  1941. 

At  the  hearing  the  appellant  appeared  in  person,  and  the  Sacra 
Ranch  Company,  in  whose  allotment  the  Federal  range  sought  by 
Box  is  included,  was  recognized  as  an  intervener.  No  testimony 
was  taken  but  certain  facts  were  stipulated  by  the  two  parties  and 
the  representative  of  the  Grazing  Service,  and  the  decision  of  the 
examiner,  which  was  promulgated  on  December  6,  1941,  was  based 
on  these  facts. 

The  decision  in  this  case  rests  on  whether  or  not  the  waters  which 
the  appellant  controls  and  which  he  offers  as  base  property  are  prior 
waters  within  the  meaning  of  section  2(1)  of  the  Federal  Range  Code. 
The  range  which  he  seeks  to  use  and,  in  fact,  all  of  the  lands  sur- 
rounding Box's  headquarters  ranch,  are  allotted  to  or  controlled  by 
the  intervener.  The  intervener  has  several  waters  which  service  the 
range  in  question  and  all  of  these  waters  are  conceded  to  be  prior 
and  full  time  and  therefore  Class  1  waters  under  section  4  of  the 
Federal  Range  Code.  Therefore,  unless  the  appellant's  waters  are 
both  fulltime  and  prior,  and  thus  Class  1  waters,  they  cannot  compete 
with  the  waters  of  the  intervener,  and  the  appellant  is  not  entitled 
to  receive  a  grazing  license. 

The  stipulations  referred  to  above  state  that  the  waters  controlled 
by  the  appellant  consist  of  two  wells,  both  of  which  are  full  time 
within  the  meaning  of  section  2(k)  of  the  Code.  One  of  these  wells 
was  developed  in  May  1933  by  the  appellant  and  the  other  was  devel- 
oped about  the  same  by  one  Elgin  Fowler  who  then  owned  the 
land  upon  which  the  well  is  situated.  Soon  after  the  first  well  was 
completed  in  1933,  the  appellant  fenced  his  homestead  but  grazed 
approximately  100  head  of  mixed  cattle  upon  his  homestead  entry 
and  upon  private  lands  belonging  to  others  and,  to  some  extent,  on 
public  domain  to  the  north  and  east  of  his  homestead  entry.     (See 
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stipulation  No.  8.)     The  number  of  livestock  grazed  on  the  public 
domain  is  not  disclosed  by  the  record. 

Section  2(1)  of  the  Federal  Kange  Code  provides  as  follows: 

P7'i07'  water  is  water  which  was  used  to  service  certain  range  for  a  given 
number  of  livestock  during  the  5-year  period  immediately  preceding  June  28, 
1934.  It  will  be  considered  prior  water  only  to  the  extent  of  the  greatest 
number  of  livestock  that  was  properly  grazed  from  it  during  said  period. 

Therefore,  if  at  any  time  during  the  5-year  priority  period  the 
appellant  grazed  livestock  on  the  public  domain  and  such  livestock 
were  grazed  from  the  waters  of  the  appellant  and  within  their 
service  areas,  the  waters  are  prior  to  the  extent  that  such  livestock 
were  properly  grazed.  O.  O.  Hampton  (a.  22223),  decided  May  31, 
1940;  James  A.  Thompson  (A.  21813),  decided  June  29,  1940. 

The  record  is  not  clear  as  to  the  grazing  which  the  appellant 
conducted  on  the  public  domain.  The  examiner  has  stated  in  his 
decision  that  "Any  livestock  of  the  appellant  that  might  have  grazed 
upon  public  domain  or  upon  the  privately  owned  or  controlled  lands 
of  others  during  any  time  between  May  and  September  1933,  were 
not  grazed  upon  the  appellant's  waters."  Possibly  this  statement 
is  supported  by  information  which  the  examiner  received  during 
informal  discussions  of  this  case,  but  so  far  as  the  stipulations  of 
fact  are  concerned,  the  statement  is  without  support.  It  is  possible 
also  that  the  examiner  feels  that  the  fact  that  the  homestead  was 
fenced  in  September  1933  would  preclude  livestock  which  were 
grazed  on  adjacent  public  domain  from  using  the  appellant's  waters. 
However,  tliere  is  a  possibility  that  such  livestock  may  have  been 
turned  out  by  the  appellant  through  existing  gates  and  that  such  use 
was  sufficient  to  invest  the  waters  with  the  attribute  of  priority. 

In  view  of  the  fact  that  the  record  is  insufficient  to  provide  an 
adequate  basis  for  determining  this  factor,  it  will  be  necessary  for 
further  information  to  be  obtained.  Possibly  this  can  be  stipulated 
the  same  as  the  other  facts  in  the  case,  or  it  may  be  necessary  for 
a  further  hearing  to  be  held  and  for  testimony  to  be  taken  on 
this  point. 

In  view  of  the  above  the  case  is  remanded  for  further  action. 

John  J.  Dempsey, 

Under  Secretary, 


E.  B.  KACKLEE,  Appellant 
A-23391  Decided  Octoler  19,  19^2 

7.3    Base  Property  (Water)— Full  Time 

An  applicant  who  does  not  own  or  control  full  time  waters  (waters  that  will 
service  the  range  12  months  out  of  the  year  where  the  range  is  classified 
for  year  long  use),  is  not  entitled  to  a  license. 

DECISION 

R.  B.  Hackler  has  appealed  from  a  decision  of  an  examiner  of 
the  Grazing  Service  which  affirmed  the  action  of  the  acting  regional 
grazier  canceling  Hackler's  1941-1942  grazing  license  in  New  Mexico 
Grazing  District  No.  4  (Tularosa).    For  a  proper  understanding  of 
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the  case  it  is  necessary  to  refer  to  certain  prior  proceedings  con- 
cerning Hackler's  right  to  a  grazing  license  in  this  district. 

As  a  result  of  a  partial  denial  of  an  application  which  Hackler 
filed  for  a  1938-1939  grazing  license,  Hackler  appealed  to  the 
Department,  and  by  a  departmental  decision  of  March  24,  1941 
(A.  21675),  the  Department  affirmed  the  action  that  had  previously 
been  taken.  However,  it  was  pointed  out  in  the  decision  that  the 
record  did  not  permit  a  determination  as  to  whether  or  not  he  owned 
or  controlled  full-time  waters.  Accordingly,  the  Grazing  Service 
was  instructed  to  reexamine  Hackler's  waters  and  the  decision  stated 
that  "If  it  is  found  that  [Hackler]  does  not  have  year-long  water, 
then  any  license  outstanding  in  his  name  should  be  canceled  and 
he  should  be  denied  any  further  license  until  such  time  as  he  may 
have  acquired  waters  of  the  proper  class  to  entitle  him  to  a  license." 

On  December  13,  1940,  Hackler  filed  an  application  for  a  license 
to  graze  48  head  of  cattle  and  2  horses  for  a  total  of  12  months  con- 
tinuously throughout  1941  and  1942.  He  also  asked  that  his  allot- 
ment be  augmented  to  include  two  additional  sections  of  range  that 
lie  within  an  allotment  set  up  for  C.  J.  Graham  and  Son.  He  was 
granted  a  license  for  48  head  of  cattle  and  2  horses  from  May  1,  1941 
to  June  30,  1942,  but  no  action  on  his  application  for  additional 
range  was  suspended  pending  a  decision  on  his  appeal  which  was 
then  before  the  Department.  On  May  2  and  3,  1941,  Hackler's 
waters  were  reexamined  by  a  range  examiner  of  the  Grazing  Service 
and,  upon  a  finding  by  that  examiner  that  Hackler's  waters  were 
not  full-time,  the  acting  regional  grazier,  by  a  notice  dated  July 
6,  1942,  notified  the  licensee  that  the  license  was  canceled  in  accord- 
ance with  the  instructions  of  the  departmental  decision  of  March 
24,  1941,  supra. 

Hackler  appealed  from  this  ruling  and  requested  a  hearing  before 
an  examiner.  A  hearing  was  granted  and  held  before  an  examiner 
of  the  Grazing  Service  on  November  24,  1941,  at  which  time  C.  J. 
Graham  and  Son,  a  licensee  who  would  be  adversely  affected  by^  any 
additional  grant  of  grazing  privileges  to  Hackler,  was  permitted 
to  intervene.  On  January  12,  1942,  the  examiner  rendered  his 
decision,  concurring  in  the  finding  of  the  acting  regional  grazier 
that  Hackler  did  not  own  or  control  full-time  waters,  and  affirming 
the  cancellation  of  the  license.    The  present  appeal  followed. 

This  appeal  arose  prior  to  the  recent  revision  of  the  Federal  Range 
Code  on  September  23,  1942,  and  hence  it  will  first  be  determined 
whether  or  not  the  cancelation  of  his  license  was  proper  under  the 
provisions  of  the  Code  as  they  existed  at  the  time  of  the  appeal. 

The  examiner  found,  and  such  findings  are  amply  supported  by 
the  record,  that  Hackler  has  grazed  no  livestock  upon  the  Federal 
Eange  within  his  allotment  since  1935,  and  that  he  did  not,  at  the 
time  of  the  hearing,  own  or  control  full-time  waters.  Furthermore, 
according  to  the  testimony  of  the  range  examiner,  his  waters  could 
not  be  developed  into  full-time  waters  regardless  of  the  extent  to 
which  they  might  be  developed.  These  findings  are  in  themselves 
sufficient  to  support  the  decision  of  the  examiner,  either  under  the 
provisions  of  the  Federal  Range  Code  prior  to  its  revision  on  Sep- 
tember 23,  1942,  or  as  it  now  stands  since  such  revision. 
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The  Code  provided,  at  the  time  of  the  hearing,  and  still  provides, 
in  substance,  that  licenses  shall  only  be  issued  on  the  basis  of  owner- 
ship or  control  of  waters  when  such  waters  are  full-time.  Full-time 
water  under  both  editions  of  the  Code  means  water  which  is  suit- 
able for  consumption  by  livestock  and  available,  accessible,  and  ade- 
quate for  use  by  the  licensed  livestock  during  those  months  in  the 
year  for  which  the  range  is  classified  as  suitable  for  use.  Hackler's 
application  called  for  year-long  use  of  the  range  and,  in  fact,  the 
range  in  this  district  has  been  classified  as  suitable  for  such  use. 
Therefore,  in  order  that  waters  may  be  considered  full-time,  they 
must  be  available,  accessible,  and  adequate  for  the  licensed  livestock 
throughout  the  entire  year. 

The  record  shows  that  Hackler's  waters  are  all  in  an  advanced 
state  of  disrepair,  with  the  exception  of  a  concrete  cistern  at  his 
residence,  which  is  probably  used  only  for  supplying  water  for 
domestic  purposes  and  which,  even  though  used  for  watering  live- 
stock, has  relatively  small  capacity  and  will  not  last  throughout  the 
entire  year.  Practically  all  of  his  waters  were,  at  the  time  of  the 
range  examiner's  inspection  in  May  and  November,  1941,  dry  or  so 
nearly  dry  as  not  to  be  subject  to  use. 

Hackler  alleges  that  he  has  made  some  efforts  to  obtain  assistance 
from  the  Soil  Conversation  Service  in  improving  his  waters,  but 
no  such  improvement  has  ever  been  carried  out.  Also,  he  has  had 
reason  to  know  that  his  waters  were  inadequate  for  a  number  of 
years  and  has  done  nothing  to  improve  them. 

Accordingly  it  is  clear  that  Hackler  does  not  own  or  control  full- 
time  waters  and  thus  he  has  no  base  property  for  the  support  of 
a  license. 

Also,  the  saving  clause  set  out  in  section  17  of  the  Code,  as 
amended  September  23,  1942,  will  not  aid  Hackler.  That  clause 
reads  as  follows : 

So  far  as  practicable,  and  consistent  with  the  purposes  and  provisions  of  the 
Act  and  the  basic  policy  and  plan  of  administration  outlined  in  sec.  501.1(a) 
of  the  Federal  Range  Code,  the  provisions  of  sec.  501.6(b)  of  the  Code  will 
not  be  applied  to  the  prejudice  of  the  position  of  anyone  who  on  September  23, 
1942,  was  the  holder  of  a  grazing  license  or  permit  or  who  on  that  date  had 
pending  an  application  therefor. 

It  will  be  noted  that  this  clause  provides  that  the  present  provi- 
sions of  the  Code  relating  to  the  issuance  of  licenses  will  not  be 
applied  to  the  prejudice  of  the  position  of  anyone  who  on  Septem- 
ber 23,  1942,  was  the  holder  of  a  grazing  license  or  who  on  that 
date  had  pending  an  application  therefor.  In  view  of  the  fact  that 
Hackler  was  disqualified  under  the  provisions  of  the  Code  as  it 
existed  prior  to  the  amendment,  it  is  clear  that  he  is  not  prejudiced 
by  the  application  of  the  present  provisions  of  the  Code  under  which 
he  remains  disqualified. 

There  remains  for  determination  the  question  of  whether  or  not, 
as  alleged  by  the  appellant,  the  action  of  the  acting  regional  grazier 
in  canceling  the  license  summarily  by  the  notice  of  July  5,  was 
arbitrary  and  unauthorized. 

As  stated  above,  the  Department  ruled  in  its  decision  of  March 
24,  1941,  supra^  that  the  waters  of  Hackler  should  be  reexamined 
and  that  his  license  should  be  canceled  in  the  event  that  it  was 
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determined  that  the  waters  were  not  full-time.  This  in  itself  was 
sufficient  to  put  Hackler  on  notice  of  the  fact  that  the  full-time 
character  of  his  waters  was  being  questioned.  The  evidence  that 
the  waters  were  not  full-time  was  as  fully  available  to  him  as  it  was 
to  the  Grazing  Service,  and  therefore  he  not  only  had  reason  to 
know  that  a  cancelation  of  his  license  might  ensue,  but  actually 
should  have  been  expecting  it.  He  accepted  the  license  with  at  least 
constructive  knowledge  of  the  fact  that  his  waters  were  not  of  the 
proper  character  to  support  the  license.  Furthermore,  licenses  are, 
as  the  term  "license"  indicates,  temporary  and  subject  to  cancelation 
without  notice  if  proper  grounds  therefor  are  present. 

Under  these  conditions,  the  Department  is  of  the  opinion  that  the 
cancelation  of  the  license  at  the  time  and  in  the  manner  described 
was  entirely  proper.  Especially  is  this  true  when  it  is  noted  that, 
even  though  he  held  the  license,  he  had  no  livestock  on  the  range 
pursuant  to  the  terms  thereof,  and  thus  did  not  find  himself  con- 
fronted suddenly  with  the  necessity  of  finding  other  range  upon 
which  his  livestock  could  graze. 

The  premises  considered,  the  Department  is  clearly  of  the  opinion 
that  the  cancelation  of  the  license  was  on  proper  grounds  and  that 
it  was  effected  in  a  proper  manner.  Accordingly,  the  decision  of  the 
examiner  is  affirmed  and  the  appeal  is  dismissed. 

Oscar  L.  Chapman, 
Assistant  Secretary. 


D.  SID  SMITH,  Appellant 
A-23459  Decided  November  H,  19Ji2  58  ID.  183 

3.1    Appeal  Procedure — Right  of  Appeal 

A  licensee  may  raise  by  way  of  appeal  the  advisability  of  permitting  a  trans- 
fer of  his  grazing  use  from  one  district  to  another. 

4.1  Apportionment  of  the  Federal  Eange — Area  of  Use 

The  Bureau  of  Land  Management  has  discretionary  authority  to  require  a 
licensee  to  graze  his  livestock  in  any  specified  grazing  district. 

5.2  Ease  Property  (Generally) — ^Pailure  to  Offer 

A  timely  offer  of  base  property  in  one  district  is  sufficient  to  preserve  the 
dependency  by  use  in  another  district,  even  though  the  lands  were  not 
offered  in  the  latter  district  until  1941. 

DECISION 

D.  Sid  Smith  has  appealed  from  a  decision  of  an  examiner  of 
the  Grazing  Service  which  affirmed  a  decision  of  the  acting  regional 
grazier  denying  Smith's  application  for  a  1942  grazing  license  in 
Idaho  Grazing  District  No.  1  (Owyhee). 

The  appellant  applied  for  and  received  a  1942  license  for  approxi- 
mately 10,000  sheep  (exact  number  not  disclosed  by  the  record)  in 
Idaho  Grazing  District  No.  5  (Wood  Eiver),  and  an  additional 
license  in  the  same  district  for  1150  sheep,  the  latter  being  referred 
to  by  the  Grazing  Service  as  a  "temporary  license.''    On  December 
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IG,  1911,  Smith  filed  an  application  to  graze  1,100  sheep  from  March 
15  to  May  15,  1942,  on  Federal  range  in  District  No.  1,  but  by  notices 
of  February  11  and  February  27,  1942,  the  application  was  denied 
on  the  ground  that  the  base  property  of  the  appellant  which  was 
offered  in  support  of  the  license  was  not  dependent  by  use,  not 
having  been  offered  prior  to  June  28,  1938,  as  required  by  section 
2(g)  of  the  Federal  Range  Code.  Smith  appealed  from  this  decision 
and  the  case  was  set  for  hearing  at  Boise,  Idaho,  on  May  29,  1942. 

At  the  hearing  the  examiner  ruled  that  there  was  no  dispute  con- 
cerning the  facts  of  the  case,  hence  no  testimony  was  taken.  The 
examiner  drew  up  a  stipulation  of  facts  which  was  signed  by  the 
appellant  and  the  acting  regional  grazier  and  approved  by  the 
examiner.  On  June  30,  1942,  the  examiner  rendered  his  decision 
affirming  the  action  theretofore  taken.    The  present  appeal  followed. 

The  record  shows  that  Smith  has  been  a  livestock  operator  for 
many  years  and  that  during  the  "priority  period",  i.e.,  the  5-year 
period  immediately  preceding  June  28,  1934,  he  used  range  which 
now  constitutes  parts  of  districts  numbered  1  and  5  for  the  grazing 
of  his  livestock.  The  greater  part  of  such  use  appears  to  have  been 
in  District  No.  5,  but  during  1932  and  1933  he  grazed  1150  sheep 
on  range  which  is  now  within  District  No.  1.  Until  December  16, 
1941,  when  Smith  filed  the  application  involved  in  this  appeal,  his 
annual  applications  for  licenses  had  requested  permission  to  graze 
only  in  District  No.  5,  and  were  filed  with  the  officer  in  charge  of 
that  district.  Apparently  the  earliest  of  these  previous  applications 
was  filed  sometime  prior  to  June  28,  1938,  and  listed  all  of  the  base 
property  which  Smith  owns  or  controls.  However,  in  view  of  the 
fact  that  he  made  no  request  to  be  licensed  to  use  the  range  in 
District  No.  1  prior  to  December  16,  1941,  the  acting  regional  grazier 
ruled  that  his  properties  were  not  dependent  by  use  so  far  as  such 
dependency  might  entitle  Smith  to  a  license  in  that  district  for  the 
reason  that  they  were  not  offered  in  that  district  prior  to  June 
28,  1938. 

Smith  states  in  his  appeal  that  the  reason  he  did  not  request  a 
license  to  graze  in  District  No.  1  prior  to  1941  was  because  in  about 
1934  his  livestock  operations  had  been  reduced  as  a  result  of  the 
prevalent  economic  depression.  He  indicates  that  such  a  reduction 
was  made  so  that  he  could  graze  all  of  his  sheep  on  the  range  closest 
to  his  ranch  and  thus  cut  down  his  operating  costs.  Presumably  his 
operations  resumed  their  normal  scale  in  1941  or  1942,  and  this, 
plus  improved  economic  conditions,  caused  Smith  to  seek  a  license 
in  District  No.  1  where  he  had  formerly  grazed  his  sheep. 

Apparently  the  licenses  Smith  holds  in  District  No.  5  confer  the 
full  amount  of  grazing  privileges  to  which  he  is  entitled  on  the  basis 
of  the  qualified  demand  of  his  base  properties,  and  his  application 
appears  not  to  have  contemplated  an  additional  license  for  1,100 
head  of  sheep,  but  merely  a  request  that  he  be  permitted  to  transfer 
1,100  sheep  for  which  he  is  presently  licensed  in  District  No.  5  from 
the  range  in  that  district  to  the  range  in  District  No.  1.  As  stated 
above,  he  holds  what  is  styled  a  "temporary"  license  in  District  No. 
5  for  1150  sheep,  and  in  view  of  the  similarity  in  numbers,  it  is 
probable  that  the  sheep  that  are  included  in  this  license  are  the  ones 
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that  he  desires  to  transfer.  In  fact,  Smith  states  in  the  appeal  that 
he  wishes  to  graze  1,100  head  of  his  sheep  in  District  No.  1  rather 
than  in  District  No.  5  "as  at  present." 

While  the  examiner  considered  and  reached  a  decison  on  several 
questions  that  arose  during  the  discussions  which  preceded  the  draft- 
ing of  the  stipulations  that  were  entered  into,  there  is  only  one 
general  question  involved,  and  that  is  whether  or  not  Smith  should 
be  permitted  to  transfer  the  1100  sheep  from  District  No.  5  to  District 
No.  1.  In  fact.  Smith  does  not  insist  as  a  matter  of  law  or  regulation 
that  he  is  entitled  to  a  license  in  District  No.  1,  but  instead  bases 
his  appeal  on  the  general  proposition  that,  the  range  in  District  No. 
5  being  overcrowded  and  the  range  in  District  No.  1  being  under- 
stocked, he  should  be  permitted  to  transfer  a  part  of  his  herd  to 
the  latter  district.  He  objects  to  the  examiner's  refusal  to  hear 
testimony  in  support  of  his  contentions  that  there  is  adequate  range 
available  in  District  No.  1  over  and  above  the  needs  of  the  present 
licensees  in  that  district  and  that  the  range  in  District  No.  5  is 
overstocked. 

The  examiner  disposed  of  the  general  question  presented  by  citing 
the  decision  of  the  Department  in  the  case  of  National  Livestock 
Gomfany  and  Zach  Gox^  A.  21222,  decided  July  7,  1938  (unre- 
ported), where  in  it  was  held  that  the  determination  of  the  range 
to  be  used  under  a  license  is  a  matter  solely  within  the  discretion 
of  the  Grazing  Service,  and  that  no  licensee  can  demand,  as  a  matter 
of  right,  that  he  be  permitted  to  use  a  certain  area  of  range  even 
though  that  area  was  the  one  the  use  of  which  served  to  create  the 
dependency  by  use  of  the  licensee's  base  property. 

In  order  to  reach  a  decision  on  the  general  question  of  Smith's 
right  to  receive  a  license  in  District  No.  1,  it  is  necessary  to  decide 
the  following  specific  questions  all  of  which,  incidentally,  are  of 
novel  impression  in  the  Department: 

1.  Did  Smith's  offer  of  his  base  property  in  an  application  filed 
in  District  No.  5  prior  to  June  28,  1938,  serve  to  preserve  such 
dependency  by  use  as  would  otherwise  have  created  a  qualified 
demand  in  District  No.  1? 

2.  If  the  dependency  by  use  was  thus  preserved,  can  Smith  now 
demand,  as  a  matter  of  right,  that  he  be  granted  a  license  in  District 
No.  1? 

3.  Regardless  of  how  the  above  questions  are  decided,  can  Smith 
raise  by  way  of  appeal  the  question  of  the  advisability  of  permitting 
him  to  graze  1,150  sheep  in  District  No.  1  instead  of  District  No.  5? 

Section  2(g)  of  the  Federal  Range  Code,  as  revised  to  August  31, 
1938  (43  CFR  501),  which  Code  was  in  effect  at  the  time  of  the 
hearing,  reads  as  follows: 

(g)  Land  dependent  by  use  means  forage  land  which  was  used  in  livestock 
operations  in  connection  with  the  same  part  of  the  public  domain,  which  part 
is  now  Federal  range,  for  any  three  years  or  for  any  two  consecutive  years 
in  the  5-year  period  immediately  preceding  June  28,  1934,  and  which  is  offered 
as  base  property  in  an  application  for  a  grazing  license  or  a  permit  filed  before 
June  28,  1938.  Land  will  be  considered  dependent  by  use  only  to  the  extent 
of  that  part  of  it  necessary  to  maintain  the  average  number  of  livestock 
grazed  on  the  public  domain  in  connection  with  it  for  any  three  years  or  for 
any  two  consecutive  years,  whichever  is  the  more  favorable  to  the  applicant, 
during  the  5-year  period  immediately  preceding  June  28,  1934. 
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It  will  be  noted  that  this  part  of  the  Code  contained  no  specific 
requirement  that  the  application  in  connection  with  which  the  base 
property  is  offered  shall  be  filed  in  the  district  in  which  the  depend- 
ency by  use  was  created.  Neither  was  there  any  such  requirement 
in  any  other  provision  of  the  Code.  Furthermore,  the  above-cited 
ruling  in  the  National  Livestock  Company  case,  swpra^  to  the  effect 
that  the  range  to  be  used  by  a  licensee  is  a  matter  solely  for  deter- 
mination by  the  Grazing  Service  would  refute  any  assumption  that 
such  a  provision  is  implicit  in  the  Code,  for  if  the  Grazing  Service 
is  authorized  to  determine  the  area  in  which  a  licensee  is  to  graze 
his  livestock,  regardless  of  the  area  of  range  used  in  creating  the 
dependency  by  use,  such  authority  is  broad  enough  to  support  a 
ruling  that  a  licencee  shall  use  range  in  a  different  district  from  that 
in  which  he  created  the  dependency  by  use  and  in  which  he  had 
logically  been  expected  to  file  his  application.  In  other  words,  an 
operator  might  file  his  application  in  one  district  and,  in  the  interest 
of  proper  range  management,  be  licensed  to  graze  in  another  district. 
In  such  circumstances  it  would  be  unreasonable  to  hold  that  his 
property  failed  to  assume  the  attribute  of  dependency  by  use  merely 
because  no  application  was  filed  in  the  latter  district. 

Accordingly,  it  is  held  that  the  timely  offer  of  the  base  property 
in  District  No.  5  was  sufficient  to  preserve  the  dependency  by  use 
created  in  District  No.  1,  regardless  of  the  fact  that  the  lands  were 
not  offered  in  the  latter  district  until  1941. 

This  conclusion,  while  it  may  result  in  some  confusion  in  the 
administration  of  District  No.  1  by  requiring  a  possible  readjust- 
ment of  existing  licenses  and  allotments  therein,  is  no  greater  than 
might  occur  under  certain  other  but  somewhat  related  provisions 
of  the  Code.  For  example,  if  Smith  had  offered  his  base  property 
in  District  No.  1  in  an  application  filed,  say,  in  1936  but  had  not 
applied  for  a  license  during  any  ensuing  year  until  1941,  his  failure 
to  have  done  so  would  not  have  prejudiced  his  rights  to  a  license 
in  the  district,  for  the  offer  of  the  property  in  1936  would  have 
constituted  a  complete  fulfillment  of  the  requirement  of  section  2(g). 
No  doubt  his  failure  thus  to  have  sought  grazing  privileges  during 
the  intervening  years  would  have  resulted  in  the  distribution  or 
allotment  to  other  licensees  of  the  range  which  he  otherwise  would 
have  used.  This  would  have  resulted  in  a  necessity  for  readjusting 
the  licenses  and  allotments  of  these  other  licensees  upon  the  issuance 
of  a  license  pursuant  to  the  1941  application,  a  situation  closely 
similar  to  the  one  which  actually  exists.  Thus  there  is  no  reason 
to  hold  that,  by  reason  of  administrative  necessity,  the  Code  must  be 
interpreted  as  having  required  that  lands  be  offered  before  June 
28,  1938,  in  the  district  in  which  dependency  by  use  was  created 
in  order  to  preserve  such  dependency. 

As  for  the  second  question  presented,  regardless  of  the  fact  that 
the  dependency  by  use  of  Smith's  property  in  District  No.  1  has 
thus  been  preserved,  there  is  no  reason  to  hold  under  the  existing 
circumstances  that  he  is  entitled  as  a  matter  of  right  to  insist  on  a 
license  in  that  district.  According  to  the  record,  the  qualified 
demand  of  his  base  property  stemming  from  his  prior  operations  in 
both  districts  has  been  fully  recognized  in  the  determination  of  the 
extent  of  the  licenses  which  he  has  received  in  District  No.  5.    Such 


320    DEPARTMENT  OF  THE  INTERIOR  GRAZING  DECISIONS,    193  6-1958 

being  the  case,  he  cannot  pyramid  his  qualified  demand  by  insisting 
that  a  right  recognized  in  that  district  shall  receive  equal  recog- 
nition in  another.  As  has  been  ruled  above,  the  base  property  is 
dependent  by  use  to  the  extent  of  1100  sheep  in  District  No.  1,  and 
if  he  saw  fit  to  do  so  Smith  might  assert  his  right  to  a  license  in  that 
district  upon  agreement  to  a  corresponding  reduction  in  his  license 
in  District  No.  6.  This  in  effect  is  exactly  what  he  has  done,  for  he 
is  asking  to  transfer  1,100  licensed  sheep  from  District  No.  5  to 
District  No.  1.  However,  again  referring  to  the  ruling  in  the 
National  Livestock  Gomjjany  case,  supra^  even  supposing  Smith  does 
agree  to  accept  a  reduction  of  his  license  in  District  No.  5  and 
obtains  a  license  in  District  No.  1,  it  does  not  follow  that  he  will  be 
entitled  to  use  the  range  in  District  No.  1,  for  if  the  regional  grazier 
were  to  determine  that  the  interests  of  proper  range  management 
and  control  require  that  Smith  use  range  in  District  No.  5  instead 
of  District  No.  1,  it  would  be  proper  so  to  rule.  Again,  this  is  in 
substance  what  has  actually  been  done,  for  if  the  regional  grazier 
has  authority  to  require  the  exercise  in  District  No.  5  of  the  privi- 
leges conferred  by  a  license  in  District  No.  1,  then  he  likewise  has 
authority  to  require  that  the  privileges  conferred  by  the  licenses 
in  District  No.  5  shall  be  exercised  in  District  No.  1.  This  has  not 
been  required,  however,  and  thus  it  must  be  assumed  that  the  regional 
grazier  has  determined,  in  his  administrative  discretion,  that  proper 
range  management  factors  require  that  Smith's  grazing  activities 
on  Federal  range  be  restricted  entirely  to  District  No.  5.  Thus  it 
follows  that  Smith  cannot  demand  that  he  receive  a  license  in 
District  No.  1. 

There  remains  for  discussion,  therefore,  only  the  question  of 
whether  or  not  Smxith  can  raise  by  way  of  appeal  the  question  of  the 
advisability  of  permitting  him  to  graze  1160  sheep  in  District  No.  1. 
Smith  insists  that  the  range  in  District  No.  5  is  overstocked  and  over- 
grazed but  that  the  range  in  District  No.  1  is  understocked  and 
that  it  would  better  serve  the  interests  of  proper  range  management 
and  result  in  better  utilization  of  the  forage  resources  of  the  Federal 
range  if  he  were  permitted  to  transfer  1,100  sheep  to  the  latter.  The 
examiner  refused  to  hear  testimony  on  this  point,  but  ruled  in  his 
decision  that  there  was  nothing  to  prevent  the  appellant  from 
bringing  the  matter  to  the  attention  of  the  regional  grazier  through 
the  medium  of  a  written  request  to  transfer  a  part  of  his  grazing 
activities  from  District  No.  5  to  District  No.  1,  and  that  the  regional 
grazier  could  grant  such  request  if  he  saw  fit.  However,  the 
examiner  states  that  "it  is  clear  that  the  grazing  privileges  or  adjust- 
ment desired  by  the  appellant  would  have  an  adverse  effect  upon 
other  licensees,"  and  by  inference  indicates  that  he  does  not  consider 
the  question  one  that  can  be  the  subject  of  an  appejil. 

There  would  appear  to  be  no  valid  reason  why  a  licensee  should 
not  be  permitted  to  question  by  way  of  appeal  the  action  of  the 
Grazing  Service  in  assigning  certain  range  for  his  use  when  there 
is  other  range  which  he  feels  can  be  more  conveniently  and  properly 
utilized  by  him.  This  of  course  does  not  mean  that  the  question 
can  be  raised  in  instances  where  the  desire  of  the  licensee  to  use 
other  range  is  prompted  by  mere  whim  and  is  unsupported  by  any 
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allegation  that  such  use  is  necessary  in  order  to  permit  him  to  obtain 
the  maximum  benefits  of  his  license.  But  in  a  case  like  the  present 
wherein  it  is  alleged  that  the  range  assigned  for  his  use  is  over- 
crowded and  the  range  to  which  he  desires  to  transfer  is  under- 
stocked, no  reason  is  seen  why  such  an  issue  cannot  be  raised  by  an 
appeal  and  decided  on  the  basis  of  evidence  the  same  as  other  issues 
affecting  the  grazing  privileges  that  a  licensee  is  to  enjoy. 

It  is  true  that  Smith  does  not  allege  specifically  that  there  is 
insufficient  forage  on  his  range  in  District  No.  5  to  provide  ample 
grazing  for  his  livestock,  but  such  an  allegation  is  to  be  inferred 
from  the  fact  that  he  alleges  that  the  range  in  District  No.  5  is 
overstocked  and  also  from  the  fact  that  the  range  in  District  No.  1 
is  farther  from  his  base  properties  and  thus  less  desirable,  other 
factors  being  equal.  As  no  evidence  was  taken  at  the  time  of  the 
hearing  and  such  statements  as  may  have  been  made  concerning  the 
issues  were  not  transcribed,  it  is  not  known  whether  or  not  such 
an  allegation  was  specifically  made  at  that  time,  but  it  can  be 
assumed  that  Smith  would  not  seek  to  transfer  a  part  of  his  live- 
stock to  District  No.  1  unless  he  was  finding  it  difficult  to  obtain 
sufficient  feed  for  such  livestock  in  District  No.  5. 

Assuming  then  that  Smith  has  explicitly  or  inferentially  made  an 
allegation  to  that  effect  in  support  of  his  request  to  transfer  his 
sheep  to  District  No.  1,  an  issue  has  been  raised  which  questions 
the  propriety  of  an  administrative  act  of  the  Grazing  Service  which 
substantially  affects  Smith's  grazing  rights.  As  such,  it  is  difficult 
to  see  wherein  the  right  of  appeal  from  such  action  should  be  any 
less  secure  than,  for  example,  in  a  case  wherein  the  action  involves 
the  extent  of  an  applicant's  qualified  demand.  Either  involves  sub- 
stantial rights  and  is  entitled  to  equal  protection. 

Such  conclusion  having  been  reached,  it  is  apparent  that  the 
examiner  erred  in  refusing  to  permit  Smith  to  pursue  his  appeal 
by  the  introduction  of  testimony  bearing  on  the  justification  for  the 
proposed  transfer.  Accordingly,  the  decision  of  the  examiner  is 
reversed  and  the  case  is  remanded  with  instruction  that  a  new  date 
for  hearing  shall  be  set  and  the  interested  parties  notified  thereof. 

Abe  Fortas, 
Under  Secretary. 


ROY  T.  HALE,  Appellant 
A-23456  Decided  November  19,  1942 

1.3    Greneral — Advisory  Boards 

An  advisory  board  member  is  not  charged  with  the  duty  of  assisting  and 
advising  individual  livestock  operators.  If  they  give  such  counsel  or  ad- 
vice, they  do  so  as  individuals,  and  their  failure  to  give  timely  or  proper 
advice  on  questions  affecting  grazing  matters  cannot  render  the  Govern- 
ment liable  for  their  negligence  or  errors. 

5.2    Base  Proper-ty  (Generally) — Failure  to  Offer 

Land  not  offered  in  an  application  for  grazing  privileges  prior  to  June  28, 
1938,  cannot  qualify  as  Class  1  base  property.  : 
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8.3    Cancellation  and  Reduction— To  Conform  With  Grazing  Capacity  of 
Federal  Range 
Once  a  non-preference  license  has  been  issued,   it  is  comparable  in  many 
respects  to  higher  class  licenses  and  subject  to  reduction  to  meet  the  carry- 
ing capacity  of  the  range  on  an  equal  percentage  basis  with  a  higher  class. 

DECISION 

Eoy  T.  Hale  has  appealed  from  a  decision  of  an  examiner  of  the 
Grazing  Service  which  affirmed  a  decision  of  the  acting  regional 
grazier  for  Idaho  Grazing  District  No.  2  (Twin  Falls)  denying 
Hale's  request  that  his  base  property  be  classified  as  Class  I  under 
the  provisions  of  section  4,  paragraph  a  of  the  Federal  Range  Code 
and  that  a  license  be  issued  pursuont  to  such  classification. 

On  March  30,  1940,  Hale  filed  an  application  for  a  license  to  graze 
100  head  of  cattle  and  7  horses  from  April  1  to  June  1,  1941,  on 
Federal  range  within  the  district,  but  by  a  notice  dated  May  28, 
1940,  the  application  was  rejected,  the  notice  recitmg  that  Hale  s 
"Base  property  [was]  not  submitted  in  support  of  a  grazmg  privi- 
lege prior  to  closing  date  June  28,  1938."  The  record  indicates  that 
Hale  protested  this  ruling  and  agreed  to  submit  additional  informa- 
tion. However,  with  the  exception  of  certain  correspondence  relative 
to  the  case,  no  further  action  appears  to  have  been  taken  until 
December  11,  1941,  when  a  new  application,  requesting  a  hcense  to 
graze  100  head  of  cattle  from  April  1  to  June  1,  1942,  was  filed. 
This  latter  application  was  also  rejected,  the  notice  of  rejection 
reciting  the  following  reasons  in  support  thereof : 

That  your  application  covering  100  cattle  4/1  to  6/1  be  rejected  for  the 
reason  that  your  base  property  is  not  dependent  by  use  ^s  outlmed  m  the 
Federal  Range  Code,  approved  August  31,  1938,  as  amended,  in  that  your 
Droperty  was  not  submitted  to  the  Division  of  Grazing  (now  the  Grazmg  Sery- 
fce)  in  support  of  an  application  before  June  28,  1938,  and  no  feed  is  available 
for  livestock  to  be  grazing  from  Class  3  base  property. 

Hale  appealed  from  this  ruling  and  the  case  was  set  for  hearing 
on  May  23,  1942,  at  Pocatello,  Idaho.  At  the  hearing  no  testimony 
was  taken  but  a  stipulation  of  facts  was  agreed  upon  and,  on  the 
basis  of  these  facts,  the  examiner,  in  his  decision  of  June  d,  194^ 
affirmed  the  previous  ruling  so  far  as  it  denied  Hale  a  Class  1  classi- 
fication of  his  base  property,  but  held  that  Hale  should  be  given 
a  license  based  on  a  Class  3  classification  to  the  extent  that  range 
might  be  available  therefor.    The  present  appeal  followed. 

Both  the  decision  of  the  acting  regional  grazier  and  that  of  the 
examiner  were  based  on  certain  provisions  of  sections  2,  4  and  b  o t 
the  Federal  Kange  Code,  as  revised  to  August  31,  1938.  ihe  cited 
sections  provided,  in  substance,  that  lands  offered  as  base  property 
would  be  classified  on  the  basis  of  the  attributes  of  dependency  by 
use"  and  "by  location,"  that  lands  possessing  both  of  these  attributes 
would  be  Class  1  lands,  that  lands  dependent  by  use  only  would 
fall  in  Class  2,  and  that  lands  dependent  by  location  only  would  tall 
in  Class  3,  and  that  licenses  would  be  granted  to  those  owning  or 
controlling  such  lands  in  the  order  of  their  classification. 

Lands  dependent  by  use  were  defined  m  section  2(g)  of  the  Code 
as  follows: 
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(g)  Land  dependent  l)y  use  means  forage  land  which  was  used  in  livestock 
operations  in  connection  with  the  same  part  of  the  public  domain,  which  part 
is  now  Federal  range,  for  any  three  years  or  for  any  two  consecutive  years  in 
the  5-year  period  immediately  preceding  June  28,  1934,  and  which  is  offered 
as  base  property  in  an  application  for  a  grazing  license  or  a  permit  filed  before 
June  28,  1938.  Land  will  be  considered  dependent  by  use  only  to  the  extent 
of  that  part  of  it  necessary  to  maintain  the  average  number  of  livestock  grazed 
on  the  public  domain  in  connection  with  it  for  any  three  years  or  for  any  two 
consecutive  years,  whichever  is  the  more  favorable  to  the  applicant,  during 
the  5-year  period  immediately  preceding  June  28,  1934. 

Item  No.  11  of  the  stipulation  of  facts  reads  as  follows: 

11.  That  it  is  the  contention  of  the  appellant  that  he  attended  the  first  elec- 
tion meeting  held  in  Burley,  Idaho,  for  the  setting  up  of  the  district  in  the 
fall  of  1936  and  that  he  suggested  filing  his  application  but  was  advised  by 
Mr.  Max  Cohn,  who  was  at  that  time  elected  as  an  advisory  board  member, 
that  these  applications  would  have  to  be  filed  over  again.  That  they  were  not 
making  any  allocations  and  did  not  know  where  they  were.  That  they  would 
determine  it  later  and  Mr.  Cohn  would  notify  him  when  to  make  application. 
That  Mr.  Cohn  did  not  notify  him  but  Mr.  B.  W.  Henderson  advised  him  to 
meet  with  the  board  in  the  fall  of  1939  or  the  spring  of  1940.  It  was  Mr. 
Cohn's  understanding  that  he  was  to  notify  Mr.  Hale  when  to  apply  for  an 
individual  allotment  rather  than  when  he  should  file  his  application  for  grazing 
privileges.  That  because  of  this  misunderstanding  the  appellant  did  not  file 
his  first  application  until  March  30,  1940. 

It  will  be  noted  that  this  is  not  a  stipulation  that  the  statements 
therein  are  true  or  agreed  upon,  but  only  a  stipulation  as  to  what 
Hale  contends. 

Idaho  Grazing  District  No.  2  w^as  established  November  3,  1936, 
and  soon  thereafter  steps  were  taken  to  reach  determinations  of  the 
grazing  privileges  that  the  various  livestock  operators  would  enjoy 
in  the  district.  Hale  filed  no  application  at  that  time  and,  in  fact, 
refrained  from  doing  so  until  March  30,  1940.  Accordingly,  under 
the  quoted  provisions  of  section  2(g)  of  the  Code,  Hale's  base 
property  is  not  dependent  by  use,  for  it  was  not  offered  in  support 
of  a  license  prior  to  the  deadline  date  of  June  28,  1938,  unless,  as 
he  contends,  his  allegations  regarding  the  reasons  why  such  offer 
was  not  timely  made  are  sufficient  to  extend  the  limitation  of  the 
regulation  in  his  case  or  to  warrant  a  ruling  that  there  was  a  con- 
structive offer  of  the  property  that  would  constitute  a  reasonable 
compliance  with  the  regulation. 

As  shown  by  stipulation  No.  11,  Hale  alleges  that,  at  a  meeting 
held  late  in  1936  or  early  in  1937  for  the  purpose  of  initiating  regu- 
lation and  administration  of  the  district,  he  approached  one  Max 
D.  Cohn,  an  advisory  board  member,  and  asked  when  and  where 
an  application  for  grazing  privileges  could  be  made,  that  Cohn 
advised  him  that  he  would  notify  him  when  more  information  was 
available,  but  that  he  was  never  so  notified.  The  record  contains 
a  statement  prepared  in  the  form  of  an  affidavit  and  signed  by  Cohn 
but  not  sworn  to.  This  statement  recites  that,  at  a  meeting  held 
in  the  spring  of  1937  for  the  purpose  of  organizing  the  grazing 
district.  Hale  approached  Cohn  and  asked  him  when  and  where 
a  grazing  application  could  be  made  and  that  Cohn  informed  Hale 
that  he  would  notify  him  when  more  information  was  available, 
that  through  a  misunderstanding  Hale  was  not  notified  to  make 
an  application  and  that  it  was  due  to  this  that  Hale  did  not  file  an 
application  prior  to  the  dead-line  date.  Item  11  of  the  stipulations 
recites  that  Cohn  understood  "*  *  *  that  he  was  to  notify  Mr.  Hale 
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when  to  apply  for  an  individual  allotment  rather  than  when  he 
should  file  his  application  for  grazing  privileges."  This  latter  state- 
ment is  at  variance  with  the  one  appearing  in  the  unsworn  statement 
and,  as  the  stipulations  are  signed  and  agreed  to  by  the  appellant, 
they  must  be  given  precedence  over  the  mere  ex  parte  statement 
of  Cohn 

However,  the  question  of  Hale's  intentions  or  of  whether  or  not 
Cohn  understood  such  intentions  and  promised  to  advise  Hale  when 
and  where  his  application  should  be  filed  can  have  little  bearing 
on  the  case.  The  fact  remains  that  the  district  was  created  over  a 
year  and  a  half  prior  to  the  dead-line  date  of  June  28,  1938,  and 
no  doubt  applications  were  being  received  regularly  long  before 
such  date  arrived.  Hale  is  a  livestock  operator  who,  according  to 
his  own  statement,  has  been  in  the  livestock  business  in  this  area 
since  1918,  and  it  is  reasonable  to  assume  that  he  is  in  more  or  less 
constant  contact  with  other  operators  who  have  filed  applications 
for  and  received  licenses  prior  to  June  28,  1938.  Thus  Hale  was 
in  a  position  to  know,  and  should  have  known,  that  applications 
were  being  received  and  acted  upon  during  that  time,  and  that  he 
could  not  depend  upon  the  casual  assurance  of  an  advisory  board 
member  to  advise  him  of  the  time  and  place  for  the  filing  of  applica- 
tions. Being  a  livestock  operator  of  so  long  standing,  if  Hale  was 
desirous  of  continuing  his  use  of  Federal  range  under  a  license, 
it  would  appear  that  reasonable  diligence  in  acquainting  himself 
Avith  the  regulations  and  keeping  abreast  of  developments  in  the 
administration  of  the  district  would  have  caused  him  to  have  filed 
an  application  prior  to  June  28,  1938,  rather  than  waiting  until 
March  30,  1940,  when  the  district  had  been  under  administration 
for  several  years.  A  short  delay  while  awaiting  advices  from  an 
advisory  board  member  might  be  understandable  and  possibly  excus- 
able, but  not  one  extending  over  a  period  of  three  years. 

Also,  in  a  pure  legalistic  sense  Hale's  alleged  dependence  on  Cohn 
for  advice  is  of  no  avail,  for  if  he  chose  to  rely  upon  Cohn,  he  in 
a  sense  accepted  Cohn  as  his  agent.  A  principal  is  not  only  bound 
by  the  acts  of  his  agent  acting  within  the  scope  of  his  delegated 
authority,  but  also  is  responsible  for  the  agent's  failure  to  act  within 
the  scope  of  such  authority.  Also,  it  cannot  be  contended  that  Cohn, 
as  an  advisory  board  member,  was  an  agent  of  the  Government  and 
thus  under  any  obligation  to  Hale  to  look  out  for  his  individual 
interests  as  a  prospective  user  of  the  range  in  the  district.  Advisory 
board  members  serve  only  in  giving  advice  to  the  Department  con- 
cerning matters  affecting  the  administration  of  the  districts  in  which 
they  serve,  and  at  no  time  have  they  ever  been  charged  with  the  duty 
of  assisting  and  advising  individual  livestock  operators,  except  as 
they  may  choose  to  do  so  on  their  own  volition.  If  they  have  taken 
it  upon  themselves  at  any  time  to  give  such  counsel  or  advice,  they 
have  done  so  as  individuals  and  not  under  instructions  from  the 
Government,  and  their  failure  to  have  given  timely  or  proper  advice 
on  questions  affecting  grazing  matters  cannot  render  the  Government 
liable  for  their  negligence  or  errors. 

Accordingly,  as  it  is  undisputed  that  the  land  was  not  offered 
prior  to  June  28,  1938,  and  Hale's  failure  to  have  made  timely  offer- 
ance  stems  from  causes  attributable  only  to  his  negligence  in  protect- 
ing his  own  interests,  no  reason  appears  for  disturbing  the  examiner's 
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decision.  The  land  cannot  be  considered  as  dependent  by  use  and, 
as  it  is  therefore  dependent  by  location  only,  it  is  in  Class  3,  and 
any  license  based  thereon  will  be  subject  to  any  superior  rights 
possessed  by  other  applicants  who  may  be  authorized  to  use  the 
Federal  range  that  might  otherwise  be  used  by  Hale. 

Incidentally,  this  will  probably  not  result  in  any  great  hardship 
to  Hale,  for  by  section  6,  paragraph  (b)  of  the  Federal  Kange  Code, 
as  revised  to  September  23,  1942,  it  is  now  provided  that : 

If  necessary  to  reach  the  carrying  capacity  of  any  parts  of  the  Federal  range 
after  licenses  or  permits  have  been  issued,  reductions  on  an  equal  percentage 
hnsis  will  be  imposed  on  licensees  or  permittees  so  far  as  their  grazing  activi- 
ties involve  the  use  of  such  parts.  [  Italic  supplied.] 

Under  the  Code  as  it  existed  prior  to  September  23,  1942,  reduc- 
tions to  reach  the  carrying  capacity  of  the  range  were  imposed  on 
Class  3  licenses  before  any  such  reduction  were  imposed  on  licenses 
in  Class  1  or  Class  2.  Thus  the  former  were  less  desirable  in  that 
they  were  subject  to  wide  fluctuations  in  numbers  of  livestock  and 
periods  of  grazing.  Now,  however,  once  a  Class  3  license  has  issued, 
it  is  comparable  m  many  respects  to  licenses  in  the  higher  classes, 
and  subject  to  reduction  to  meet  the  carrying  capacity  of  the  range 
only  in  the  same  proportion  as  licenses  in  the  higher  classes.  The 
fact  that  a  license  is  in  Class  3  is  of  significance  only  at  the  time 
of  its  issuance  in  that  it  may  confer  less  privileges  than  if  it  were 
in  Class  1  or  Class  2. 

The  record  indicates  that  the  Grazing  Service  is  in  a  position  and 
is  willing  to  grant  Hale  a  license  for  the  number  of  livestock  which 
Hale  has  normally  grazed  in  his  livestock  operations,  and  although 
this  will  be  a  Class  3  license.  Hale  will,  if  he  accepts  such  license, 
be  in  essentially  as  favorable  a  position  as  he  would  have  been  had 
his  lands  received  a  Class  1  classification. 

The  premises  considered,  the  decision  of  the  examiner  is  affirmed 
and  the  appeal  is  dismissed. 

Abe  Fortas, 
Under  Secretary. 


BOLTEN  AND  DAVIS  LIVESTOCK  COMPANY,  ISADORE  BOLTEN, 

Appellants 

A-23460  Decided  November  19,  19Ii2  58 1.D.  193 

2.     Adjudication 

The  provisions  of  the  Federal  Range  Code  which  authorize  agreements  con- 
cerning grazing  privileges  apply  to  divisions  of  the  range  only.  Valid 
agreements  between  applicants  cannot  be  made  as  to  numbers  of  livestock 
and  time  of  grazing.  Such  agreements  cannot  be  used  as  a  substitute  for 
an  actual  adjudication  under  the  provisions  of  the  Code  or  upheld  as  bind- 
ing either  on  the  parties  signatory  or  on  the  Grazing  Service. 

4.2    Apportionment  of  the  Federal  Eange — Use  and  Boundary  Agreements 

The  provisions  of  the  Federal  Range  Code  which  authorize  agreements  con- 
cerning grazing  privileges  apply  to  divisions  of  the  range  only.  Valid 
agreements  between  applicants  cannot  be  made  as  to  numbers  of  livestock 
and  time  of  grazing.  Such  agreements  cannot  be  used  as  a  substitute  for 
an  actual  adjudication  under  the  provisions  of  the  Code  or  upheld  as  bind- 
ing either  on  the  parties  signatory  or  on  the  Grazing  Service. 

505071—59 22 
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The  Bolten  and  Davis  Livestock  Company  and  Isadore  Bolten 
have  appealed  from  a  decision  of  an  examiner  of  the  Grazing  Service 
which  held  that  an  agreement  for  the  distribution  of  grazing  privi- 
leges in  Wyoming  Grazing  District  No.  3  (Divide)  should  be 
enforced  and  applied  in  the  granting  of  grazing  licenses  for  the  1942 
grazing  season.  The  matter  is  confused  and  requires  a  somewhat 
detailed  explanation  to  show  how  the  appeal  arose. 

It  appears  that  Isadore  Bolten,  who  is  an  individual  livestock 
operator  in  the  district,  is  also  the  vice-president  and  general  man- 
ager of  the  Bolten  and  Davis  Livestock  Company,  a  corporation 
which  leases  approximately  80,000  acres  of  land  in  Wyoming  as  a 
base  for  a  livestock  operation  utilizing  Federal  range  in  the  district. 
The  corporation  is  the  successor  in  interest  of  the  Kindt  Sheep  Com- 
pany. Bolten  is  also  acting  as  manager  of  the  W.  C.  Sheep  Company, 
which  was  originally  a  partnership  consisting  of  Bolten  and  one 
N.  R.  Greenfield,  the  latter  now  deceased.  This  company  also  carries 
on  a  livestock  operation  in  the  district.  In  view  of  Bolten's  man- 
agership of  the  livestock  operations  of  the  two  companies,  all 
applications  for  grazing  licenses  have  been  made  in  their  names  by 
Bolten.  In  addition,  he  has  made  applications  for  licenses  in  con- 
nection with  his  own  livestock  operation  which,  nominally  at  least, 
is  carried  on  as  a  separate  and  distinct  operation.  Applications 
have  thus  been  made  by  him  on  behalf  of  the  three  operations 
since  and  including  the  year  1937,  and  licenses  were  issued  which, 
in  the  aggregate,  called  for  the  following  grazing  privileges  to  be 
enjoyed  by  the  three  parties: 

1937 — 4642  animal-unit-months 
1938 — 2936  animal-unit-months 
1939 — 7640  animal-unit-months 
1940 — 3210  animal-unit-months 
1941 — 2468  animal-unit-months 

According  to  statements  by  the  regional  grazier  for  Wyoming, 
these  licenses  were,  up  to  and  including  1939,  granted  in  conformity 
with  the  applications  that  were  filed,  and  without  adjudications 
under  the  Federal  Eange  Code,  the  factual  data  necessary  to  such 
adjudications  not  having  been  compiled.  After  a  consideration  of 
the  applications  for  1941  licenses  had  resulted  in  a  granting  of  a 
license  totaling  only  2468  animal-unit-months  for  the  two  companies 
and  Bolten,  Bolten  filed  appeals  on  his  own  behalf  and  on  behalf 
of  the  two  companies.  These  appeals  were  set  for  hearing  at 
Kawlins,  Wyoming,  on  June  26,  1941,  but  at  that  hearing  only  the 
appeal  of  the  Bolten  and  Davis  Livestock  Company  was  heard.  On 
August  8,  1941,  a  decision  on  this  appeal  was  rendered  by  the 
examiner  that  heard  the  case,  but  upon  petition  by  the  interveners 
who  had  appeared  at  the  hearing,  the  decision  was  vacated.  Before 
the  appeal  was  again  set  for  hearing,  an  agreement  was  reached 
by  Bolten  on  behalf  of  the  two  companies  and  himself,  which  agree- 
ment was  reduced  to  writing  and  ratified  by  Bolten  and  numerous 
other  operators  in  the  district  as  of  February  28,  1942.  In  the 
meantime  the  appeals  of  the  W.  C.  Sheep  Company  and  of  Bolten 
had  been  set  for  hearing  on  October  7,  1941,  but  at  that  time  Bolten 
withdrew  the  appeals  and  entered  into  a  signed  agreement  regarding 
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the  grazing  privileges  that  the  two  companies  and  Bolten  would 
enjoy  in  the  district. 

The  agreement  of  February  28,  1942,  in  effect  rescinded  the  provi- 
sions of  the  agreement  of  October  7,  1941,  and  provided  that  the 
two  companies  and  Bolten  should  together  be  entitled  to  licenses 
calling  for  the  grazing  of  13,640  sheep  for  28  days,  and  a  permit 
to  trail  that  number  of  sheep  for  12  days,  during  each  year.  The 
agreement  made  no  mention  of  how  these  privileges  would  be  divided 
among  the  three  parties. 

The  record  is  somewhat  hazy  as  to  the  action  taken  subsequent 
to  February  28,  1942.  Plowever,  on  April  27,  1942,  Koblin  H.  Davis 
and  Ellen  Davis,  who  allege  that  they  are  the  owners  of  76,480  acres 
of  land  which  is  leased  by  the  Bolten  and  Davis  Livestock  Company, 
filed  an  appeal.  In  the  appeal  they  alleged  that,  pursuant  to  an 
application  filed  on  behalf  of  the  two  companies  and  Bolten  on 
March  5,  1942,  it  was  ruled  that  a  license  would  be  issued  to  the 
three  parties  for  the  grazing  of  13,640  sheep  for  a  total  of  28  days 
in  April  and  November  1942.  Apparently  the  application  had 
requested  a  license  to  graze  an  additional  12,150  sheep  during  the 
entire  months  of  April  and  November  1942,  for  the  notice  which 
issued  in  response  to  the  application  contained  the  following 
notation : 

REJECT  Application  dated  March  5,  1942  for  12,150  sheep.  Nov.  1  to  Dec.  1, 
1942  Shell  Creek  Unit.  April  1  to  May  1,  1942  Shell  Creek  Unit.  For  the 
reason  that  the  application  does  not  conform  with  agreement  of  Feb.  28,  1942. 

The  appeal  was  based  on  the  claim  of  the  Davises  that  the  lands 
that  they  own  and  that  are  leased  to  the  Bolten  and  Davis  Livestock 
Company  are  Class  1  lands  and  have  a  qualified  demand  for  grazing 
privileges  far  in  excess  of  that  which  would  be  represented  by  the 
Bolten  and  Davis  Livestock  Company's  proportionate  share  of  the 
license  for  13,640  sheep,  that  during  at  least  two  years  of  the  priority 
period  (the  five-year  period  immediately  preceding  June  28,  1934) 
the  Kindt  Sheep  Company,  predecessor  to  the  Bolten  and  Davis 
Livestock  Company,  owned  and  grazed  16,500  sheep  from  April  1 
to  May  1  and  October  1  to  December  10  during  each  year,  that 
during  those  years  the  Davis  lands  constituted  virtually  all  of  the 
base  property  of  the  Kindt  Sheep  Company,  and  that  in  1939  the 
Kindt  Sheep  Company  received  a  license  for  13,000  sheep  to  be  grazed 
from  October  1  to  December  10,  85  cows  and  1  horses  to  be  grazed 
from  May  1  to  November  1,  and  25  horses  to  be  grazed  from  Novem- 
ber 1  to  December  1.  It  is  then  contended  that  the  action  of  the 
Grazing  Service  reducing  the  grazing  privileges  based  on  their  lands 
serves  to  deprive  them  of  property  rights  without  notice  or  oppor- 
tunity to  be  heard,  and  that  Bolten's  signing  of  the  agreement  of 
February  28,  1942,  was  ineffectual  for  the  reason  that  the  depend- 
ency by  use  of  the  base  property  attaches  to  the  land  and,  thus  being 
an  interest  in  real  property,  a  diminution  thereof  without  notice 
would  be  violative  of  Constitutional  guarantees.  Also,  they  denied 
Bolten's  authority  to  take  action  in  their  behalf  that  would  thus 
reduce  the  grazing  privileges  that  would  otherwise  be  attached  to 
their  lands.  In  addition  to  this  appeal,  Mrs.  Minnie  Carr  Green- 
field, the  executrix  of  the  estate  of  the  deceased  N.  R.  Greenfield, 
mentioned  above  as  having  been  the  sole  partner  of  Bolten  in  the 
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W.  C.  Sheep  Company,  filed  an  appeal  on  April  28,  1942.  The 
contentions  in  this  appeal  were  essentially  the  same  as  those  made  by 
the  Davises.  However,  Mrs.  Greenfield  withdrew  her  appeal  during 
the  course  of  the  subsequent  hearing. 

Pursuant  to  these  appeals  the  cases  were  set  for  hearing  at 
Eawlins,  Wyoming,  on  July  22,  1942.  At  the  hearing  the  Davises, 
Bolten,  and  Mrs.  Greenfield,  were  present  and  were  represented  by 
counsel.  In  addition,  a  group  of  20  licensees  who  graze  in  the  same 
unit  of  the  district  as  do  the  appellants  were  permitted  to  intervene. 
They  were  also  represented  by  counsel. 

The  hearing  was  more  or  less  informal  and  the  record  consists 
largely  of  statements  by  counsel,  the  regional  grazier,  and  the 
examiner.  No  witnesses  were  called.  After  counsel  had  submitted 
their  statements  regarding  the  contentions  of  the  various  parties, 
the  examiner  closed  the  hearing  on  the  ground  that  no  basis  for 
an  appeal  had  been  presented,  and  made  a  series  of  findings  and 
rulings  which,  in  condensed  form,  were  substantially  as  follows : 

1.  That  the  appellants,  since  tiie  inception  of  the  administration 
of  the  grazing  district,  have  never  complained  concerning  the  extent 
of  the  grazing  privileges  that  have  been  granted  to  the  Bolten  and 
Davis  Livestock  Company,  the  W.  C.  Sheep  Company,  or  Isadore 
Bolten,  on  the  basis  of  their  base  property  holdings. 

2.  That  such  being  the  case,  the  appellants  have  slept  on  their 
rights  and  cannot  at  this  time  object  to  the  action  Bolten  has  taken 
in  regard  to  the  licenses  issued  on  the  basis  of  their  lands. 

3.  That  Bolten  entered  into  the  agreement  of  February  28,  1942, 
on  behalf  of  the  two  companies  and  himself,  which  agreement  was 
also  subscribed  by  the  interveners  and  other  interested  licensees ;  that 
the  agreement  purported  to  settle  by  compromise  the  question  of 
the  grazing  privileges  that  the  various  subscribers  would  enjoy  in 
the  district;  and  that  the  agreement  was  approved  by  a  representa- 
tive of  the  Grazing  Service. 

4.  That  the  agreement  is  in  substantial  accord  with  the  licenses 
theretofore  issued  to  the  two  companies  and  Bolten,  and  no  objection 
had  been  made  by  any  of  the  three  parties  or  the  Davises.  That 
the  1939  license  was  in  error  in  that  it  granted  grazing  privileges 
far  in  excess  of  the  qualified  demand  of  the  base  properties  of  the 
three  parties,  but  that  such  error  was  corrected  in  1940  and  1941 
when  licenses  were  issued  in  the  light  of  certain  data  regarding  the 
base  properties  that  had  not  theretofore  been  available. 

5.  That  there  is  no  question  as  to  the  number  of  livestock  grazed 
by  the  two  companies  and  Bolten  during  the  priority  period,  the 
sole  question  being  the  period  of  time  they  were  grazed  in  the  Shell 
Creek  Unit  of  the  district  during  said  period. 

6.  That  the  Davis  lands  have  dependency  by  use  because  of  the 
operations  of  the  two  companies  and  Bolten;  that  the  dependency 
by  use  having  been  established  by  the  operations  of  the  lessee,  "he 
[Bolten]  has  ample  authority  to  enter  into  any  agreement  regarding 
the  extent  of  the  dependency  by  use  and  the  grazing  privileges  to 
be  awarded"  on  the  basis  of  the  base  properties  owned  or  controlled 
by  the  companies;  that  the  licenses  issued  to  the  two  companies  and 
Bolten  should  be  limited  to  the  total  amount  of  grazing  privileges 
set  out  in  the  agreement  of  February  28,  1942;  and  that  the  district 
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grazier  should  set  up  allotments  as  soon  as  possible  in  accordance 
with  the  terms  of  said  agreement. 

On  August  3,  1942,  the  examiner  rendered  his  decision  in  accord- 
ance with  the  above  rulings  and  findings,  and  dismissed  the  appeal. 
On  August  26,  1942,  an  appeal  from  this  decision  was  filed  direct 
in  the  Department  on  behalf  of  the  Bolten  and  Davis  Livestock 
Company  and  Bolten. 

An  appeal  at  this  time  by  these  two  parties  is  somewhat  irregular. 
As  shown  above,  only  the  Davises  and  Mrs.  Greenfield  were  appel- 
lants at  the  hearing,  the  appeals  of  the  two  companies  and  Bolten 
regarding  their  1941  grazing  privileges  being  moot  at  the  time  of 
the  hearing,  and  also  having  been  disposed  of  by  the  agreements 
of  October  7,  1941,  and  February  28,  1942.  Neither  the  Bolten  and 
Davis  Livestock  Company  nor  Bolten  formerly  entered  the  hearing. 
Thus  their  appeal  is  technically  one  from  a  decision  in  a  case  to 
which  they  were  not  parties.  However,  in  view  of  the  peculiarly 
allied  interests  of  the  parties  and  the  desirability  of  reaching  a  deter- 
mination of  the  proper  distribution  of  grazing  privileges  in  the 
district,  and  also  in  view  of  the  fact  that  the  decision  of  the  examiner 
appears  to  have  been  reached  on  the  basis  of  an  erroneous  interpre- 
tation of  the  provisions  of  the  Federal  Kange  Code,  the  appeal  will 
be  considered  as  though  regTilarly  before  the  Department. 

The  appeal  is  somewhat  discursive  and  not  clearly  indicative 
of  the  exact  points  wherein  issue  is  taken.  However,  it  is  clear  that 
the  appellants  are  dissatisfied  with  the  joint  license  that  has  issued 
to  the  two  companies  and  Bolten  under  the  terms  of  the  agreement 
of  February  28,  1942,  and  that  they  feel  that  the  agreement  should 
be  disregarded  and  that  the  rights  of  the  appellants  should  be  read- 
judicated.  It  is  the  opinion  of  the  Department  that  the  contentions 
thus  made  are  sound  and  that  the  decision  of  the  examiner  should 
be  reversed. 

The  provision  for  agreements  in  connection  with  grazing  privi- 
leges appears  in  section  6,  paragraph  d  of  the  Federal  Range  Code. 
This  provision,  as  it  appears  in  the  Code  as  revised  to  August  31, 
1938  (43  CFR  501),  and  as  it  now  appears  in  the  Code  approved 
September  23,  1942  (7  F.R.  7685),  reads  as  follows: 

Allotments  of  Federal  range  will  be  made  to  licensees  or  permittees  when 
conditions  warrant  and  divisions  of  the  range  by  agreement  or  by  former  prac- 
tice will  be  respected  and  followed  where  practicable.     [Italic  supplied.] 

It  will  be  noted  that  this  provision  relates  only  to  divisions  of 
the  range,  i.e.,  to  the  question  of  the  particular  areas  of  range  upon 
which  a  licensee  or  permittee  shall  graze  his  livestock  or  of  the 
boundaries  thereof  ,and  does  not  contemplate  the  substitution  of 
agreements  for  the  adjudication  of  applications  as  required  by  other 
sections  of  the  Code.  All  that  was  ever  intended  by  the  provision 
was  that  licensees  or  permittees  could  agree  on  range  or  allotment 
boundaries  and  that  such  agreements  would  be  respected  where 
practicable. 

But  an  agreement  between  licensees  cannot  obviate  the  necessity 
for  adjudication  of  applications  so  far  as  numbers  of  livestock  and 
times  of  grazing  are  concerned  for  if  such  were  permitted,  the  provi- 
sions of  the  Code  governing  the  adjudication  of  applications  would 
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become  a  nullity  or  at  least  of  no  binding  effect.  The  Code  provides 
for  the  consideration  of  applications  in  the  light  of  such  dependency 
by  use,  dependency  by  location,  and  priority,  as  may  be  attributable 
to  the  base  properties  offered,  and  for  the  issuance  of  licenses  or 
permits  to  such  extent  as  these  attributes  may  warrant,  subject  to 
reductions  to  meet  the  carrying  capacities  of  the  base  properties 
and  of  the  range.  Also,  section  18(b)  of  the  Taylor  Grazing  Act 
(act  of  June  28,  1934,  48  Stat.  1269,  as  amended  July  14,  1939,  53 
Stat.  1002,  43  U.S.C.  sec.  315o-l),  requires  that  advisory  boards 
"shall  offer  advice  and  make  a  recommendation  on  each  application 
for  *  *  *"  licenses  and  permits  within  their  districts,  and  this 
statutory  requirement  is  carried  over  into  the  Code  (Section  12). 
Thus  in  addition  to  the  fact  that  there  are  no  provisions  of  the 
Code  that  would  permit  an  applicant  in  effect  to  determine  the 
extent  of  his  own  license,  it  is  also  apparent  that  such  a  provision 
cannot  be  considered  implicit  in  the  rules  or  a  necessary  administra- 
tive device,  for  if  such  were  the  case,  not  only  the  explicit  adjudi- 
cative rules  of  the  Code  would  be  nullified  but  compliance  with  the 
statutory  requirements  of  the  Taylor  Grazing  Act  would  become 
a  mere  empty  gesture  which  could  be  set  aside  at  the  whims  of 
the  licensees  involved. 

It  may  also  be  pointed  out  on  the  basis  of  reason  that  agreements 
of  this  type,  if  permitted  and  enforced  in  all  cases,  could  easily 
result  in  a  monopoly  of  the  grazing  privileges  to  be  enjoyed  in  a 
certain  area,  for  in  such  circumstances  it  would  be  possible  for 
one  licensee  who  was  desirous  of  increasing  his  operations  to  obtain 
by  purchase  the  agreements  of  other  licensees  to  reduce  the  size  of 
their  operations  or  to  waive  their  qualified  demands  for  grazing 
privileges. 

Turning  then  to  the  agreement  herein  in  question,  it  is  apparent 
that  it  cannot  be  upheld  as  binding  either  on  the  parties  signatory 
or  on  the  Grazing  Service.  It  is  not  an  agreement  as  to  range  or 
allotment  boundaries,  but  merely  provides,  in  substance,  that  thence- 
forth the  maximum  number  of  livestock  to  be  grazed  in  any  one 
year  by  the  two  companies  and  Bolten  shall  aggregate  not  more 
than  13,640  sheep  to  be  grazed  for  28  days  and  trailed  for  an  addi- 
tional 12  days.  There  is  no  contention  by  the  Grazing  Service  that 
this  represents  any  outcome  of  an  attempt  to  adjudicate  the  rights 
of  the  three  parties  and,  in  fact,  contains  no  statement  of  what  the 
individual  rights  of  the  parties  shall  be.  It  is  true  that  the  agree- 
ment provides  that  an  allotment  shall  be  determined  and  set  aside 
for  the  use  of  the  parties,  but  this  is  in  no  sense  an  agreement  as 
to  a  division  of  range  and  thus  does  not  become  entitled  to  such 
protection  as  may  be  afforded  by  the  quoted  provision  of  section 
6,  paragraph  d  of  the  Code. 

If  it  were  shown  that  some  adjudication  had  been  made  to  deter- 
mine the  respective  licenses  to  which  the  two  companies  and  Bolten 
were  entitled,  and  that  the  terms  of  the  agreement  were  substan- 
tially in  accordance  with  such  determinations,  there  would  be  strong 
reason  to  hold  that  it  should  be  supported  on  the  ground  that  the 
parties  signatory  had  created  an  estoppel  against  their  appeal  for 
greater  licenses.  But  this  does  not  appear  to  have  been  the  case. 
The  record  is  silent  as  to  certain  facts  that  would  enable  the  Depart- 
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merit  to  determine  the  degree  with  which  the  terms  of  the  agreement 
approach  the  results  that  would  be  obtained  by  an  actual  adjudi- 
cation of  the  rights  of  the  parties.  For  example,  the  amount  of  hori- 
zontal reductions  which  may  have  been  imposed  on  the  various 
licensees  is  not  disclosed.  However,  the  regional  grazier  has  stated 
(Tr.  8)  that  for  two  years  of  the  priority  period  the  Bolten  and 
Davis  Livestock  Company  or  its  predecessor  in  interest  grazed  an 
average  of  14,665  sheep.  The  regional  grazier  also  stated  (Tr.  9) 
that  the  W.  C.  Sheep  Company  ran  approximately  2,500  sheep 
during  the  priority  period.  Also,  Bolten's  property  is  dependent 
by  use  to  some  extent.  Considering  only  the  properties  of  the  first 
two  licensees,  however,  it  is  apparent  that,  on  the  basis  of  prior 
use,  they  alone  are  dependent  by  use  to  the  extent  of  approximately 
17,165  sheep.  The  properties  are  fully  "commensurate",  i.e.,  capable 
of  producing  adequate  feed  for  this  entire  number  of  sheep  during 
the  time  they  are  off  of  the  Federal  range,  and  thus  the  three  parties 
are  apparently  entitled  to  a  license  for  something  in  excess  of  17,165 
sheep,  less  such  reduction  as  may  be  necessary  to  meet  the  carrying 
capacity  of  the  range.  This  and  the  general  impression  to  be  gained 
from  a  reading  of  the  record  in  the  case  indicates  that  the  agree- 
ment in  no  respect  reflects  adequately  the  grazing  privileges  that 
would  be  enjoyed  by  the  various  parties  to  the  case  were  their 
applications  adjudicated  under  the  provisions  of  the  Code. 

Thus  in  addition  to  the  fact  that  the  agreement  in  question  is 
not  of  the  type  contemplated  by  the  above  quoted  provision  of 
section  6(b)  of  the  Code,  supra^  it  cannot  be  sustained  on  the  ground 
that  it  reflects  substantially  the  results  of  an  adjudication  or  acts 
by  way  of  estoppel. 

Accordingly  the  decision  of  the  examiner  is  reversed  with  instruc- 
tions that  the  applications  of  the  various  parties  shall  be  considered 
in  the  light  of  the  adjudicative  provisions  of  the  code  and  without 
recourse  to  the  terms  of  the  agreement  of  February  28,  1942. 

Abe  Fortas, 
Under  Secretary. 


KELSEY  GHOTJP,  Appellant 
A-23464  Decided  November  25,  19i2 

3.1    Appeal  Procedure — Kight  of  Appeal 

Applicants  who  are  licensed  for  the  number  of  livestock  for  which  applica- 
tion is  made  and  make  no  allegation  that  the  range  set  aside  for  their  use 
is  insufficient  to  provide  adequate  grazing  facilities,  have  no  grounds  for 
appeal. 

6.1    Base  Property  (Land) — Dependency  by  Use 

While  stock  waters  in  a  land  base  district  may  result  in  control  of  the  range 
by  the  owner  thereof,  they  will  not  support  livestock  during  the  time  they 
are  off  the  Federal  range,  and  thus  could  not  constitute  a  factor  for  deter- 
mining the  extent  of  a  license. 

DECISION 

Frank  T.  Kelsey,  the  agent  for  a  number  of  associated  livestock 
operators  known  as  the  Kelsey  Group,  has  appealed  on  behalf  of 
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that  Group  from  a  decision  of  an  examiner  of  the  Grazing  Service 
which  affirmed  a  decision  of  the  acting  regional  grazier  denying  in 
part  the  Group's  application  for  a  1941-1942  grazing  license  in 
Montana  Grazing  District  No.  3  (Powder  River). 

On  May  6,  1941,  the  Group  filed  an  application  to  graze  250 
head  of  cattle,  60  horses,  and  650  sheep,  year-long  on  range  which 
includes  both  private  and  Federal  range.  Included  in  this  range 
was  Federal  range  that  had  theretofore  been  included  in  allotments 
to  other  licensees,  namely,  the  W/2  Sec.  8,  T.  9  S.,  R.  47  E.,  allotted 
to  C.  F.  McKenzie,  and  a  part  of  Sec.  30,  T.  9  S.,  R.  48  E.,  M.P.M., 
allotted  to  Lloyd  Cain.  After  consideration  of  the  application  by 
the  advisory  board  the  acting  regional  grazier  advised  the  Group, 
by  a  notice  of  May  19,  1941,  that  it  had  been  recommended  by  the 
board  that  the  application  be  allowed  for  the  livestock  enumerated 
therein,  but  that  the  allotment  of  range  to  be  used  should  not  in- 
clude the  parts  of  Sec.  8  and  30  for  which  application  had  been 
made.  The  Group  protested  this  recommendation  but,  by  a  notice 
of  June  5,  1941,  the  former  recommendation  was  sustained. 

The  Group  appealed  from  this  ruling  and  the  case  was  heard 
at  Broadus,  Montana,  on  November  4,  1941.  At  the  hearing  the 
Group  entered  an  appearance  by  Frank  and  Willis  W.  Kelsey, 
members  of  the  Group,  and  was  represented  by  counsel.  Also, 
Lloyd  Cain,  C.  F.  McKenzie  and  R.  S.  Harper,  licensees  whose 
allotments  include  the  additional  range  sought  by  the  Group,  were 
permitted  to  intervene. 

On  November  12,  1941,  the  examiner  rendered  his  decision  affirm- 
ing the  decision  of  the  acting  regional  grazier.  The  present  appeal 
followed. 

In  view  of  the  fact  that  a  license  was  recommended  for  the  number 
of  livestock  applied  for,  and  there  was  no  allegation  that  the  range 
set  aside  for  the  Group's  use  was  insufficient  to  provide  adequate 
grazing  facilities  for  this  livestock,  there  is  really  no  ground  for 
an  appeal  by  the  Group.  However,  as  certain  collateral  questions 
have  been  raised  in  the  appeal  which  appear  to  justify  some  dis- 
cussion, this  factor  of  the  case  will  be  disregarded. 

The  record  shows  that  the  area  in  which  the  appellant  and  the 
interveners  grazed  their  livestock  is  one  wherein  the  areas  of  Federal 
range  are  decidedly  limited.  As  a  result,  none  of  the  livestock 
operators  in  the  area  can  be  licensed  for  the  full  numbers  of  live- 
stock for  which  he  would  otherwise  be  licensed  on  the  basis  of  his 
Class  1  qualified  demand.  Also,  the  available  Federal  range  occurs 
more  or  less  as  scattered  tracts,  and  thus  division  of  range  between 
the  parties  are  difficult  to  determine.  However,  the  Grazing  Service 
has  followed  a  sensible  and  proper  plan  of  determining  the  extent 
of  the  licenses  and  the  areas  of  range  to  be  used  in  that  it  has  first 
calculated  the  total  qualified  demand  o:f  the  licensees  and  the  amount 
of  animal-unit  months  of  grazing  privileges  available  on  the  Fed- 
eral range,  and  has  then  divided  the  range  as  nearly  in  proportion 
to  the  qualified  demands  as  is  possible,  due  consideration  being  given 
to  proper  range  management  and  other  factors.  In  so  doing  it  has 
been  found  that,  of  a  total  of  2,602  animal-unit  months  of  grazing 
privileges  available  on  the  Federal  range  that  can  be  used  by  the 
parties,  the  Group  has  been  licensed  to  the  extent  of  1,423  animal- 
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unit  months,  wliich  is  a  little  more  than  2  percent  less  than  the 
amount  to  which  they  are  theoretically  entitled  (1,457).  However, 
of  the  2,602  available  animal-unit  months,  only  2,418  animal-unit 
months  have  been  allocated  under  all  of  the  licenses  that  have  been 
issued  in  the  area.  Thus  there  has  been  a  horizontal  reduction  of 
approximately  7  percent  in  the  total  privileges  granted  to  all  of 
the  parties,  which  reduction  was  no  doubt  necessary  in  the  interests 
of  proper  range  management. 

Accordingly,  it  is  apparent  thnt,  while  there  has  been  a  horizontal 
reduction  of  approximately  7  percent  in  all  licenses  in  the  area, 
the  appellant  has  suffered  a  reduction  of  only  about  2  percent  and, 
when  it  is  considered  that  the  absolute  carrying  capacity  of  the  base 
properties  and  the  available  Federal  range  cannot  be  calculated  to 
a  demonstration,  it  is  apparent  that,  at  least  so  far  as  the  Group 
is  concerned,  there  has  been  a  reasonable  and  fair  determination  of 
the  grazing  privileges  that  it  is  to  receive. 

This,  in  substance,  was  the  finding  of  the  examiner,  and  in  this 
the  Department  concurs.  However,  in  its  appeal  the  Group  raises 
two  questions  which  the  record  treats  in  a  somewhat  indirect  manner. 
One  involves  the  control  of  the  water  which  services  the  range  used 
by  the  parties  to  the  case,  and  the  other  involves  a  lease  which  the 
intervener  Cain  has  obtained  under  the  provisions  of  section  15 
of  the  Taylor  Grazing  Act. 

The  appellant  contends  that  it  controls  certain  watering  places,  ac- 
cess to  which  is  necessary  to  enable  livestock  to  be  grazed  on  the  Federal 
range  in  the  area,  that  it  should  be  granted  additional  grazing  privi- 
leges because  of  such  control,  and  that  the  interveners  should  not  be 
granted  licenses  to  use  the  Federal  range  when  such  use  will  result 
in  an  illegal  use  of  its  waters. 

So  far  as  the  Group's  license  is  concerned,  it  will  not  be  affected 
by  the  extent  of  its  water  holdings  unless  such  holdings  constitute 
the  only  waters  by  which  the  range  can  be  serviced.  In  Montana 
and,  in  fact,  the  greater  part  of  the  States  containing  grazing 
districts,  waters  are  not  considered  base  property,  for  they  do  not 
ordinarily  represent  a  medium  by  which  the  range  can  be  controlled. 
Furthermore,  while  they  may  result  in  control  of  the  range  by  the 
owner  thereof,  they  will  not  support  livestock  during  the  time  they 
are  off  the  Federal  range,  and  thus  could  not  constitute  a  factor 
by  which  the  extent  of  licenses  could  be  determined. 

If  it  is  true  that  the  Group  has  such  control  of  waters  servicing 
the  range  that  no  use  of  that  range  is  possible  without  the  accom- 
panying use  of  the  waters,  then  no  license  for  the  use  of  such  range 
could  properly  be  granted  to  or  exercised  by  others.  However,  this 
is  largely  a  question  of  private  rights  and  not  one  that  can  be 
finally  determined  by  the  Grazing  Service  or  the  Department,  for 
the  ownership  of  water  rights  is  entirely  a  matter  of  State  law. 
Thomas  TI.  B.  Glaspie^  53  I.D.  577;  Van  Ragsdale^  decided  July 
13,  1938,  A.  21175  (unreported).  The  evidence  is  conflicting  as  to 
the  degree  to  which  the  Group's  w^aters  control  the  range,  and  it 
cannot  be  concluded  on  the  basis  of  the  record  that  such  control 
is  exclusively  in  the  Group.  Therefore,  there  would  appear  to  be 
no  reason  to  disturb  the  action  of  the  acting  regional  grazier  so 
far  as  it  might  be  affected  by  the  question  of  the  control  of  the 
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waters  servicing  the  range  unless  and  until  it  has  been  finally  deter- 
mined that  the  licenses  of  the  interveners  or  others  using  the  range 
in  the  area  can  be  exercised  only  through  the  illegal  use  of  the 
Group's  waters. 

As  for  the  second  point  raised  by  the  appeal,  it  appears  that  the 
intervener  Cain  holds  a  lease  of  certain  public  lands  in  Wyoming 
under  section  15  of  the  Taylor  Grazing  Act,  and  that  this  lease  was 
issued  on  the  basis  of  the  base  property  which  was  offered  in  sup- 
port of  Cain's  grazing  license.  The  appellants  contend,  in  substance, 
that  inasmuch  as  the  livestock  grazing  on  this  leasehold  will  be  fed 
at  least  part  of  the  time  on  Cain's  base  property,  the  "commensura- 
bility"  of  the  base  property  that  supports  his  license  is  thus  reduced. 

The  records  of  the  Department  show  that  the  section  15  lease, 
Buffalo  036971,  issued  as  of  April  7,  1942,  and  embraces  approxi- 
mately 1,067  acres  of  public  land  adjacent  to  Cain's  base  property, 
but  situated  in  Wyoming.  Apparently  Cain's  base  property  lies 
on  both  sides  of  the  State  line.  According  to  statements  in  the 
report  of  the  special  agent  who  made  an  investigation  at  the  time 
of  Cain's  application  for  this  lease,  Cain  intends  to  use  the  leased 
lands  for  the  grazing  of  a  part  of  the  livestock  which  he  custom- 
arily runs. 

If  in  fact  Cain  uses  a  part  of  the  forage  produced  on  his  base 
property  to  feed  the  livestock  that  are  grazed  on  the  lands  in  the 
section  15  lease  during  such  time  as  they  are  kept  off  of  those  lands, 
and  the  remaining  forage  is  insufficient  to  support  the  licensed  live- 
stock during  the  time  they  are  kept  off  of  the  Federal  range,  his 
base  property  will  then  be  short  on  "commensurability,"  i.e.,  his 
license  will  exceed  the  number  of  livestock  that  can  be  supported 
by  the  forage  products  of  his  base  property  during  the  period  when 
they  are  off  of  the  Federal  range.  However,  there  is  no  certainty 
that  this  will  be  the  case. 

There  is  nothing  in  the  lease  which  Cain  holds  that  requires  him 
to  remove  his  livestock  from  the  leasehold  at  any  time  or  period 
of  the  year  and,  if  climatic  conditions  permit,  he  may  graze  his 
livestock  on  the  leased  lands  throughout  the  entire  year  so  long 
as  such  use  does  not  result  in  damage  to  the  range.  Thus  there  is 
no  assurance  that  the  livestock  grazed  on  the  leased  lands  will  be 
removed  to  his  base  property.  Also,  even  in  the  event  that  he  is 
forced  hj  adverse  weather  or  climatic  conditions  to  remove  such 
livestock  from  the  range,  he  is  not  required  to  remove  them  to  his 
base  property  but  may  take  them  where  he  pleases.  He  may  buy 
feed  or  rent  other  pasture  lands  for  their  support  during  the  time 
when  it  is  thus  necessary  to  keep  them  off  of  the  leased  range. 
From  this  it  is  apparent  that  Can's  use  of  the  leasehold  does  not 
necessarily  mean  that  there  will  be  any  lack  of  "commensurability" 
to  support  his  license. 

Accordingly,  while  it  is  proper  for  the  Grazing  Service  to  take 
into  consideration  the  question  of  the  possible  reduction  of  "com- 
mensurability"  of  Cain's  base  property  resulting  from  the  operations 
on  the  section  15  leasehold,  and  to  limit  his  license  accordingly  in 
the  event  of  such  reduction,  there  is  nothing  which  makes  it  manda- 
tory that  the  license  be  so  limited  in  the  absence  of  a  showing  that 
such  reduction  has  taken  place.    There  is  no  positive  evidence  that 
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both  grazing  operations  will  result  in  his  not  having  sufficient  feed 
to  support  his  licensed  livestock  during  the  time  they  are  off  of  the 
Federal  range,  or,  in  fact,  any  definite  showing  that  he  will  con- 
tinue to  use  his  base  property  for  the  partial  support  of  the  livestocK 
grazed  in  the  section  15  leasehold.  Thus  there  is  no  present  reason 
why  his  license  should  be  reduced. 

The  division  of  the  range  and  the  allocation  of  grazing  privileges 
to  the  parties  in  the  case  appear  to  be  fair  and  reasonable  and  to 
represent  a  proper  determination  of  a  difficult  administrative  prob- 
lem. No  reason  has  been  shown  to  indicate  any  necessity  or  justi- 
fication for  a  change  in  the  action  that  has  been  taken.  Accordingly, 
the  decision  of  the  examiner  is  affirmed  and  the  appeal  is  dismissed. 

Abe  Fortas, 
Under  Secretary. 


H.  M.  HACKLER,  Appellant 
A-23531  Decided  December  26,  19^2 

13.  Free  Use 

The  number  of  livestock  to  be  grazed  under  a  free  use  license  is  controlled 
by  the  number  of  livestock  that  are  actually  kept  for  domestic  purposes. 

Range  which  is  from  two  to  five  miles  from  an  applicant's  residence  would 
not  be  "in  the  immediate  neighborhood"  as  required  for  the  grazing  of 
livestock  under  a  free  use  license. 

DECISION 

H.  M.  Hackler  has  appealed  from  a  decision  of  an  examiner  of 
the  Grazing  Service  which  affirmed  the  action  of  the  acting  regional 
grazier  denying  in  part  Hackler's  application  for  a  1942—1943  free- 
use  grazing  license  in  New  Mexico  Grazing  District  No.  3  (Border). 

On  April  13,  1942,  Hackler  filed  an  application  for  a  license  to 
graze  15  head  of  cattle  and  5  horses  upon  Federal  range  in  Sees. 
7  and  8  and  a  part  of  Sec.  5,  T.  20  S.,  K.  2  W.,  and  Sees.  1  and 
12,  T.  20  S.,  E.3W.,  N.M.P.M.  The  application  was  considered  by 
the  advisory  board,  and  a  recommendation  was  made  that  the  appli- 
cation be  rejected  for  the  reason  that  the  applicant  had  not  shown 
ownership  or  control  of  any  base  property  that  would  support  the 
license.  Hackler  protested  and  at  a  protest  meeting  of  the  board 
he  stated  that  it  had  been  his  intention  to  apply  for  a  free-use 
license  and  not  a  regular  license.  The  application  was  then  so 
treated  and,  by  a  notice  dated  May  7,  1942,  he  was  advised  that  he 
would  be  given  a  free-use  license  for  five  milch  cows,  one  horse,  and 
one  team  of  mules  to  be  grazed  on  the  allotment  of  E.  B.  Hackler, 
the  applicant's  father.  The  applicant  objected  to  his  being  required 
to  use  the  range  in  his  father's  allotment  and  for  that  reason  no 
license  has  ever  issued. 

Hackler  appealed  from  this  ruling  and  the  case  was  heard  at 
Deming,  New  Mexico,  on  August  29,  1942,  before  an  examiner  of 
the  Grazing  Service.     At  the  hearing  the  appellant  appeared  in 
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his  own  behalf,  and  Juan  E.  Cordova,  Cecilio  Garcia  and  Bernar- 
dino Rodriguez,  licensees,  within  whose  allotments  the  Federal  range 
sought  by  Hacskler  is  situated,  were  permitted  to  intervene. 

On  September  11,  1942,  the  examiner  rendered  his  decision,  affirm- 
ing the  action  theretofore  taken.    The  present  appeal  followed. 

Two  questions  are  raised  by  the  appeal.  The  appellant  asks 
that  his  free-use  license  be  increased  "from  the  8  head  allowed  *  *  * 
to  twenty  head,  as  eight  head  is  not  adequate  for  my  domestic  needs.'* 
Also,  he  objects  to  the  ruling  which  requires  him  to  use  the  range 
within  his  father's  allotment,  and  asks  that  he  be  allowed  to  use 
the  range  which  he  applied  for. 

So  far  as  the  number  of  livestock  to  be  grazed  under  a  free-use 
license  is  concerned,  that  is  controlled  in  all  cases  by  the  number 
of  livestock  that  are  actually  kept  for  domestic  purposes.  Both 
the  Taylor  Grazing  Act  and  the  Federal  Range  Code  provide  that 
free-use  licenses  "should  be  granted  for  the  grazing  of  livestock 
kept  for  domestic  purposes"  and  the  code  defines  "livestock  kept 
for  domestic  purposes"  as  "livestock  whose  products  are  consumed 
or  whose  work  is  used  directly  and  exclusively  by  the  family  of 
the  applicant."  Hence,  an  applicant  is  entitled  to  a  free-use  license 
only  for  such  livestock  as  come  within  this  definition  and  the 
extent  of  the  license  is  thus  automatically  limited. 

Hackler  testified  at  the  hearing  (Tr.  6)  that  he  had  certain  "work 
stock"  on  his  ranch,  presumably  horses  and  mules.  As  these  come 
within  the  above  definition  Hackler  is  entitled  to  a  free-use  license 
for  them.  In  addition  he  appears  to  have  a  certain  number  of  milch 
cows,  but  his  testimony  with  respect  to  such  number  is  not  altogether 
clear.  He  stated  (Tr.  7)  that  he  "probably"  has  10  or  12  cows 
that  he  has  milked,  that  he  has  several  that  he  milks  when  he  needs 
the  milk,  and  that  at  all  times  he  has  at  least  one  cow  that  is 
giving  milk. 

It  is  difficult  to  determine  from  such  statements  the  exact  number 
of  cows  that  can  properly  be  said  to  be  kept  for  domestic  purposes. 
However,  Hackler  also  testified  that  there  were  three  persons  in  his 
family,  and  apparently  this  is  the  number  of  persons  to  be  furnished 
with  milk  from  cows. 

The  Department  cannot  determine,  of  course,  the  exact  number 
of  cows  that  the  appellant  would  need  to  keep  in  order  that  at 
least  one  cow  would  be  fresh  at  all  times,  but  certainly  it  would 
be  less  than  10  or  12.  This  is  a  question  which  no  doubt  was  con- 
sidered by  the  members  of  the  advisory  board  and  the  officers  of 
the  Grazing  Service  prior  to  the  decision  that  was  reached  and, 
as  those  parties  had  an  opportunity  to  consult  with  the  applicant 
and  were  probably  familiar  to  a  certain  extent  with  Hackler's  opera- 
tions, their  recommendation  that  the  license  include  5  milch  cows 
in  entitled  to  considerable  weight. 

Certainly  5  cows  would  produce  all  the  milk  necessary  to  supply 
the  needs  a  family  of  three,  whereas  the  milk  from  10  or  12  cows 
would  beyond  reasonable  doubt  be  greatly  in  excess  of  such  needs. 

Accordingly,  no  reason  appears  to  disturb  the  rulling  of  the  Graz- 
ing Service  that  the  license  shall  be  limited  to  5  milch  cows,  in 
addition,  of  course,  to  the  horse  and  the  team  of  mules. 

The  ruling  that  the  livestock  shall  be  grazed  on  the  allotment  of 
the  appellant's  father  also  appears  proper. 
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In  the  first  place,  the  determination  of  the  range  to  be  used  under 
a  license  is  solely  a  matter  for  determination  by  the  Grazing  Service. 
National  Livestock  Company  and  Zach  Cox^  A.  21222,  decided  July 
7,  1938  (unreported).  Furthermore,  the  applicant  resides  with  his 
father  and  can,  no  doubt,  graze  his  livestock  jointly  with  his  father's 
livestock  with  little  chance  for  the  confusion  and  controversy  that 
may  arise  were  they  to  be  grazed  with  the  livestock  of  other  opera- 
tors. Also  the  father's  water  is  the  only  water  which  the  appellant's 
livestock  can  properly  use,  and  the  use  of  the  father's  allotment  by 
the  appellant's  livestock  will  not  entail  the  building  of  additional 
fences.  These  facts  all  lend  support  to  the  ruling  of  the  Grazing 
Service  that  the  livestock  shall  be  grazed  on  the  father's  allotment. 

The  Federal  Kange  Code  provides  a  further  basis  for  the  support 
of  such  a  ruling.  Sec.  6,  paragraph  (a)  of  the  Code  provides  that 
livestock  for  which  a  free-use  license  or  permit  is  issued  shall  be 
grazed  on  Federal  range  in  the  immediate  neighborhood  of  the 
residence  of  the  licensee  or  permittee. 

The  Federal  range  which  the  appellant  seeks  is  roughly  from  two 
to  five  miles  from  his  residence  and  thus  can  hardly  be  considered 
as  "in  the  immediate  neighborhood"  of  such  residence.  In  the  light 
of  the  fact  that  the  Federal  range  in  the  father's  allotment  adjoins 
the  40-acre  tract  upon  which  the  appellant  resides,  it  can  be  seen 
that  the  use  of  this  latter  range  comes  within  the  requirement  of  the 
regulation  and  is  thus  the  range  which  should  properly  be  used. 

In  view  of  these  conclusions  there  appears  to  be  no  reason  to 
disturb  the  examiner's  decision.  It  is  accordingly  affirmed  and  the 
appeal  is  dismissed. 

Abe  Fortas, 
Under  Secretary, 


WALTER  BOX,  Appellant 

A-23558  Decided  January  19^  191^3 

5.4    Base  Property  (Generally) — Qualification,  Extent  of  Public  Domain 
Use 

If  an  applicant  grazed  livestock  from  his  waters  during  the  priority  period, 
the  waters  are  prior  to  the  extent  they  are  properly  grazed.  The  use  of 
privately  owned  or  controlled  lands  during  the  periority  period  does  not 
serve  to  invest  an  applicant's  waters  with  priority.  An  occasional  use  of 
Federal  range  by  stray  cattle  does  not  involve  the  grazing  of  livestock  on 
the  same  areas  of  public  land  for  a  certain  period  or  periods  of  each  year 
and  would  not  invest  a  water  with  the  attribute  of  priority. 

DECISION 

Walter  Box  has  appealed  from  a  decision  of  an  examiner  of 
the  Grazing  Service  which  affirmed  the  decision  of  the  acting 
regional  grazier  denying  Box's  application  for  a  1941—194:2  grazing 
license  in  New  Mexico  Grazing  District  No.  6  (Pecos). 

The  application  in  question  was  filed  on  December  24,  1940,  and 
requested  a  license  to  graze  125  cows  and  35  horses.  By  a  notice 
dated  February  7,  1941,  Box  was  informed  that  the  application 
would  be  allowed  as  to  2  cows  and  rejected  as  to  the  remainder. 
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Box  appealed  and  the  case  was  duly  heard  before  the  examiner  who^ 
in  a  decision  dated  December  6,  1941,  affirmed  the  partial  denial 
of  the  application.  Box  then  appealed  to  the  Department,  and  by- 
its  decision  of  May  16,  1942,  the  Department  remanded  the  case 
for  further  hearing  for  the  reason  that  the  record  then  availble 
threw  no  light  on  the  question  of  the  extent  to  which  the  appel- 
lant's waters  were  prior.  The  case  was  set  for  rehearing  on  August 
26,  1942,  and  testimony  was  taken  in  an  effort  to  throw  more  light 
on  the  question  of  the  priority  of  Box's  waters.  The  Sacra  Kanch 
Company  has  been  an  intervener  in  the  proceedings. 

On  September  17,  1942,  the  examiner  rendered  his  decision,  again 
affirming  the  partial  rejection  of  Box's  application,  and  again  Box 
has  appealed  to  the  Department. 

The  appeal  does  not  specify  the  grounds  upon  which  it  is  pre- 
dicated, but  merely  asks  that  the  case  be  reviewed  in  the  light  of  the 
testimony  brought  out  at  the  hearings.  Such  review  has  been  given 
and  it  is  clear  that  the  examiner's  decision  is  correct  and  should 
be  affirmed. 

Box's  base  property  consists  of  two  wells,  both  of  which  are  con- 
ceded to  be  full-time  waters.  However,  he  fails  to  make  any 
showing  that  would  definitely  indicate  that  the  waters  are  "prior" 
within  the  meaning  of  sec.  2(1)  of  the  Federal  Range  Code  of  1938. 

One  of  the  wells  is  located  in  the  SW14SE14  Sec.  31,  T.  3  S., 
R.  24  E.,  N.M.P.M.,  and  the  other  in  the  SE%NEi^  Sec.  1,  T.  4  S., 
R.  23  E.  The  SW^SEi^  Sec.  31  is  a  part  of  Box's  homestead 
which  embraces  all  of  Sec.  31,  and  which  he  entered  in  May  1933. 
Soon  after  he  entered  the  land.  Box  drilled  a  well  thereon.  The 
well  was  completed  sometime  in  July  1933,  and  equipped  with  a 
pump  and  an  earthen  tank  and  three  barrels  for  water  storage. 
When  Box  entered  the  homestead  he  brought  with  him  approxi- 
mately 100  head  of  livestock,  and  during  the  period  previous  to 
the  time  when  water  was  available  from  his  well,  he  watered  them 
at  other  watering  facilities  in  the  area,  namely,  at  a  water  hole  on 
what  is  known  as  the  "Jones  place,"  and  at  two  points  on  Wiley 
Creek,  one  on  the  "Jones  place"  and  one  on  the  "Livingston  place." 
However,  according  to  the  testimony  of  the  appellant,  the  livestock 
was  grazed  entirely  on  his  homestead,  except  for  a  few  head  which 
strayed  off  from  time  to  time  and  which  he  would  promptly  bring 
back  onto  the  homestead.  (Tr.  3  and  4.)  In  this  connection,  the 
appellant  testified  as  follows: 

Q.  Will  you  describe  what  you  did  with  your  cattle  when  you 
brought  them  there  in  May  [1933]  ? 

A.  We  took  and  herded  them  there  in  the  daytime  and  brought 
them  back  onto  the  Section  at  night. 

Q.    You  herded  them  there? 

A.  They  would  get  out  on  the  outside,  but  we  tried  to  bring  them 
back  in  on  the  Section. 

Again  testifying  regarding  the  grazing  of  his  livestock,  the  appel- 
lant stated  that  he  completed  the  fencing  of  his  homestead  before 
September  15,  1933  (Tr.  7),  and  that  the  livestock  were  "fenced  in 
and  there  was  plenty  of  water  for  them."  He  also  testified  that  he 
left  the  homestead  after  the  fence  was  completed  and  went  to  Cloyis, 
New  Mexico,  taking  with  him  about  80  head  of  livestock,  leaving 
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20  COWS  and  4  horses  on  the  homestead.  These  were  left  in  charge 
of  a  neighbor  who  was  instructed,  "To  see  that  the  cattle  didn't  get 
out."  Also,  he  testified  that,  from,  the  time  he  made  homestead 
entry  until  the  fence  was  completed,  he  "tried  to  keep  them  the 
biggest  percent  of  the  time  on  Sec.  31." 

This  statement  was  followed  by  the  following  (Tr.  8  and  9)  : 

Q.  As  I  understand  you,  you  tried  to  keep  your  cattle  on  that 
Section  31? 

A.    I  tried  to  keep  them  around  or  on  that. 

Q.    The  ones  that  got  off  weren't  because  you  drove  them  off? 

A.    No. 

Q.  When  you  drove  them  to  water,  they  were  on  the  Jones  place? 

A.  And  on  the  School  Section  there. 

4:  <:  H:  ^  ^  «  H: 

Q.  When  there  wasn't  water  on  the  Jones  place,  you  drove  them 
down  a  mile  or  so  east  and  watered  them  there? 

A.  Yes  sir. 

Q.  And  did  you  drive  them  back? 

A.  Yes  sir. 

Q.  The  only  purpose  of  taking  them  down  to  Section  4  and  Sec- 
tion 5  was  to  water  and  not  to  graze  them? 

A.  Not  to  graze,  but  of  course  they  would  graze  along. 

Q.  And  you  would  take  them  across  this  school  Section  32? 
■    A.  Yes. 

Q.  You  didn't  have  any  control  of  that  school  Section  32? 

A.  No  sir,  I  never  have. 

Later  Box  testified,  in  answer  to  an  inquiry  as  to  whether  it  was 
his  intention  to  graze  livestock  on  the  public  domain  in  1933,  that 
it  was  not  and  that  he  would  have  kept  them  on  the  homestead  al- 
together if  other  livestock  had  not  come  in,  and  that  the  only  live- 
stock of  his  which  were  on  the  public  lands  were  a  few  stragglers 
which  were  picked  up  from  time  to  time.     (Tr.  11.) 

As  Box  later  testified  that  during  the  spring  and  summer  of  1934 
he  grazed  his  livestock  entirely  on  his  homestead  and  some  leased 
land  (Tr.  13),  any  priority  which  his  water  might  have  must  be 
derived  from  his  operations  during  1933. 

It  is  apparent  from  the  above  quoted  portions  of  the  record  that 
from  the  time  that  Box  entered  his  homestead  until  the  end  of  the 
priority  period  (June  28,  1934),  his  intentions  were  to  confine  his 
grazing  operations  entirely  to  his  own  lands  and  not  to  use  the 
public  lands  in  the  area.  In  other  words,  such  use  as  he  may  have 
made  of  the  public  lands  were  purely  accidental  and  a  result  of  the 
lack  of  fences  by  which  the  cattle  could  be  prevented  from  straying. 
In  addition,  a  considerable  part  of  the  lands  surrounding  his  home- 
stead were,  during  1933,  embraced  in  homestead  entries  over  which 
he  had  no  control,  and  all  evidence  points  to  the  fact  that  the  cattle 
which  strayed  from  his  homstead  were  most  likely  to  have  been  graz- 
ing on  the  lands  in  these  entries  than  on  the  public  lands.  This 
conclusion  is  based  upon  the  fact  that  the  waters  at  which  Box 
watered  his  livestock  on  the  homestead  entries  would  be  the  one  to 
which  the  livestock  would  probably  travel,  and  in  going  to  and  from 
these  waters  by  any  reasonable  direct  route,  no  public  lands  would 
be  traversed.  The  use  of  privately  owned  or  controlled  lands  dur- 
ing the  priority  period  does  not  serve  to  invest  an  applicant's  waters 
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with  priority.    Vesta  C.  Stafford,  (A.  21866) ,  decided  September  28, 
1940  (unreported) ;  Sam  L.  Smith,  56  I.D.  370. 

In  any  event,  Box  has  failed  to  assume  the  burden  of  overcoming 
the  presumption  in  favor  of  the  soundness  of  the  decisions  of  the 
acting  regional  grazier  and  the  examiner,  in  that  he  has  not  shown 
definitely  that  his  livestock  made  any  use  of  the  public  domain  dur- 
ing the  priority  period.  Thus  he  has  failed  to  show  that  the  well  on 
his  homestead  is  a  prior  water  as  defined  by  sec.  2(1)  of  the  Federal 
Range  Code  of  1938.  Such  use  as  may  have  been  made  would  ap- 
pear to  be  amply  covered  by  the  license  for  2  cows  to  be  grazed 
year-long  on  his  allotment. 

As  for  the  other  well  which  Box  owns,  this  well  was  not  under 
his  control  during  the  priority  period  and  there  has  been  no  effort 
to  show  that  it  was  used  as  a  source  of  water  for  livestock  using 
the  public  domain  during  that  period.  Apparently  it  had  no  such 
use  and,  therefore,  it  is  not  a  prior  water. 

The  range  which  Box  has  asked  to  use  is  within  the  allotment  of  * 
the  intervener  and  is  serviced  by  waters  which  the  intervener  owns 
and  which  are  both  full-time  and  prior  and  thus  in  Class  1.  Box's 
waters  are  full-time  but  not  prior,  and  therefore  are  at  best  in 
Class  2.  Class  2  waters  cannot  compete  with  Class  1  waters,  and 
therefore  Box  is  not  entitled  to  use  the  range  applied  for. 

Box  would  be  in  no  better  position  if  his  application  were  to  be 
considered  under  the  Federal  Range  Code  of  1942,  for  in  that  Code, 
prior  water  is  defined,  in  part,  as  follows : 

Prior  water  is  water  which,  during  all  or  a  substantial  part  of  the  five-year 
period  immediately  preceding  June  28,  1934  (hereinafter  referred  to  as  the 
"priority  period"),  was  used  to  service  certain  public  range  within  the  service 
area  of  the  water  for  a  livestock  operation  that  was  established,  permanent, 
and  continuing,  and  which,  during  the  period  of  such  use,  normally  involved 
the  grazing  of  livestock  on  the  same  areas  of  public  land  for  a  certain  period 
or  periods  of  each  year,  *  *  *   (Sec.  2(1)). 

As  has  been  shown.  Box's  operation  normally  did  not  involve  the 
grazing  of  livestock  on  the  same  area  of  public  land  for  a  certain 
period  or  periods  of  the  year,  but  was  at  best  an  occasional  use 
which  was  not  intended  but  which  was  purely  accidental  and  un- 
intentional. Accordingly,  the  Code  of  1942  is  of  no  aid  to  Box  in 
seeking  to  obtain  favorable  consideration  of  his  application. 

As  it  thus  appears  that  the  decision  of  the  examiner  is  correct,  it 
is  affirmed  and  the  appeal  is  dismissed. 

Abe  Fortas, 
Under  Secretary. 


CHARLES  C.  ANDERSON  AND  JOHN  H.  WATSON  AND  SON,  Appellants 
A-23576  Decided  April  2J^,  1^3  58  I.D.  419 

5.1    Base  Property  (Grenerally) — Ownership  or  Control 

The  Grazing  Service  may  withhold  the  issuance  of  a  license  until  ownership 
or  control  of  a  base  property  has  been  satisfactorily  shown  by  the  applicant. 

7.4    Base  Property  (Water) — Service  Area 

The  discretion  of  the  Grazing  Service  in  determining  whether  land  or  water 
shall  constitute  base  property  will  not  lightly  be  disturbed.     However,  if 
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a  water  was  the  sole  water  servicing  an  area  of  Federal  range  during  the 
priority  period,  and  is  presently  servicing  range  which  cannot  be  utilized 
without  the  use  of  such  water,  and  other  waters  in  the  district  have  been 
qualified  as  base  property,  the  failure  to  recognize  the  water  as  base  prop- 
erty is  arbitrary  and  constitutes  reversible  error. 

14.1     Licenses  and  Permits — Conditions  and  Limitations 

The  Federal  Range  Code  does  not  prohibit  a  licensee  from  grazing  the  live- 
stock of  others  under  his  license. 

DECISION 

Appeals  have  been  taken  by  Charles  C.  Anderson  and  John  H. 
Watson  and  Son,  the  latter  being  a  partnership  consisting  of  John 
H.  Watson  and  son  Odell  Watson,  from  a  decision  of  an  examiner 
of  the  Grazing  Service  which  affirmed  the  decisions  of  the  district 
grazier  on  certain  applications  which  the  appellants  filed  for  1942 
grazing  licenses  in  Utah  Grazing  District  No.  4  (Virgin). 

On  January  29,  1942,  Anderson  filed  an  application  for  a  license 
to  graze  2,000  sheep  from  May  15  to  September  15,  1942,  upon  range 
within  what  is  known  as  the  "Elbow  Unit"  of  district  No.  4.  An- 
derson had  been  granted  such  a  license  for  the  previous  year. 

On  February  17,  1942,  Anderson  and  John  H.  Watson  and  Son 
applied  for  a  joint  license  to  graze  2,000  sheep  from  May  15  to 
August  15,  1942,  upon  range  within  the  "Elbow  Unit." 

By  letters  of  March  5,  1942,  notices  were  sent  to  the  applicants, 
advising  them  that  the  applications  had  been  approved  for  200  sheep 
to  be  grazed  from  May  15  to  August  15,  1942,  on  range  in  the  "El- 
bow Unit,"  and  rejected  as  to  1,800  sheep. 

On  March  25,  1942,  an  application  was  filed  by  John  H.  Watson 
and  Son  for  a  license  to  graze  2,000  sheep  from  July  1  to  Septem- 
ber 30,  1942,  in  the  "Elbow  Unit,"  and  by  a  notice  of  June  26,  1942, 
the  Watsons  were  advised  that  the  application  was  approved  for 
200  sheep  to  be  grazed  from  May  1  to  July  31,  1942,  and  rejected 
as  to  1,800  sheep. 

The  applications  referred  to  are  incomplete  in  that  the  base  prop- 
erty offered  in  support  of  the  applications  does  not  clearly  appear. 
However,  from  the  various  letters  and  other  data  in  the  record  it 
is  apparent  that  the  base  property  in  each  case  consists  of  a  tract 
of  land  known  as  the  "Anderson  tract,"  and  certain  waters  thereon. 
The  tract  embraces  1,240  acres  of  privately  owned  and  leased  State 
lands,  and  is  situate  on  Kanab  Creek.  Apparently  the  Watsons  and 
Anderson  have  certain  livestock  interests  in  common  and  have  at- 
tempted to  vest  control  of  the  base  property  in  both  of  the  parties 
so  that  they  can  be  eligible  to  receive  jointly  the  license  based 
thereon.  On  January  28,  1942,  the  Watsons  executed  what  is  styled 
a  "Transfer  of  Grazing  Privileges,"  wherein  they  provide  that  they 
"transfer  to  Charles  C.  Anderson  of  Glendale,  Utah,  sufficient 
AUM's  of  our  Base  Properties  to  qualify  him  in  the  Elbow  Unit, 
District  #4  Utah,  for  Two  Thousand  head  of  sheep  for  90  days  each 
year."  There  is  also  with  the  record  an  original  copy  of  a  lease  by 
Anderson  to  the  Watsons  of  the  1,240-acre  tract  above  referred  to. 
This  lease  is  for  three  years  and  is  dated  March  13,  1942. 

Just  what  interests  the  parties  retain  in  the  base  property  and  how 
their  livestock  operations  and  business  dealings  are  interconnected 
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are  not  fully  disclosed.  However,  it  appears  that  they  have  some 
sort  of  an  arrangement  whereby,  at  the  time  of  the  year  when  they 
expect  to  graze  on  the  "Elbow  Unit,"  parts  of  their  herds  will  be 
run  together.  (Tr.  98.)  Also,  in  what  is  claimed  to  be  the  interests 
of  economy  and  efficient  operation,  it  is  intended  that  certain  sheep 
(dries)  from  other  herds  will  be  grazed  in  common  with  those  of 
Anderson  and  the  Watsons.     (Tr.  124,  125,  127.) 

Utah  Grazing  District  No.  4  has  been  divided  into  a  number  of 
administrative  units,  and  each  of  these  units  has  been  given  a  local 
name.  The  particular  unit  involved  in  this  case,  i.e.,  the  Elbow 
Unit,  is  part  of  a  larger  area  which,  because  of  certain  difficulties 
of  administration,  is  known  as  the  Kanab  Problem  Area.  Primarily, 
the  question  involved  in  the  present  appeals  has  to  do  with  the  rights 
of  the  appellants  to  receive  licenses  to  graze  in  the  Elbow  Unit  and 
with  the  extent  of  such  licenses. 

Upon  receipt  of  notice  of  the  partial  rejection  of  the  applications 
listed  above,  protests  were  filed  and  duly  considered  by  the  advisory 
board,  but  after  reconsideration  the  original  recommendations  of 
the  board  were  sustained.  The  applicants  then  appealed  and,  on 
June  26,  1942,  the  case  was  heard  at  Cedar  City,  Utah,  before  an 
examiner  who,  on  October  5,  1942,  rendered  his  decision  affirming 
the  action  theretofore  taken. 

The  record  shows  that,  in  the  issuance  of  licenses  in  the  Kanab 
Problem  Area,  only  land  has  been  considered  as  base  property, 
although  in  the  remainder  of  the  grazing  district  water  also  is  con- 
sidered as  base  property.  (Tr.  76.)  Also,  the  season  of  use  of  the 
Federal  range  has  been  set  at  six  months  in  each  year,  thus  auto- 
matically making  it  necessary  for  licenses  to  be  limited  to  the  number 
of  livestock  that  can  be  supported  on  the  base  property  during  the 
six  months  when  it  is  necessary  for  the  livestock  to  be  kept  off  the 
Federal  range.  In  addition,  the  Federal  range  has  insufficient 
carrying  capacity  to  satisfy  all  of  the  qualified  demand  for  grazing 
privileges,  and  thus  certain  horizontal  reductions  have  been  made  in 
the  case  of  all  licenses  in  the  Area.  The  particular  base  property 
here  in  question,  i.e.,  the  1,240-acre  tract  referred  to  above,  was 
found  by  range  examiners  of  the  Grazing  Service  to  have  a  carrying 
capacity  of  160  animal  unit  months.  As  pointed  out  by  the  examiner 
in  his  decision,  there  was  an  obvious  error  in  this  calculation,  for  it 
appears  that  certain  leased  lands  in  the  tract  embrace  920  acres 
instead  of  960  acres  as  assumed  by  the  range  examiners.  The  actual 
carrying  capacity  of  the  entire  1240-acre  tract  is  thus  155  animal 
unit  months  instead  of  160. 

In  the  Kanab  Problem  Area,  it  has  been  found  that  the  Federal 
range  has  a  carrying  capacity  of  30,219  animal  unit  months,  whereas 
the  total  qualified  demand  is  in  excess  of  that  number,  thus  requir- 
ing the  horizontal  reduction  of  all  licenses  in  that  area.  It  should 
be  noted  in  passing,  however,  that  the  record  indicates  that  there 
may  have  been  an  error  in  calculating  the  percentage  of  satisfaction 
of  qualified  demand  in  the  area. 

In  his  testimony  at  the  hearing,  E.  H.  Murdock,  grazier  aide, 
stated  that  the  qualified  demand  in  the  Kanab  Problem  Area  was 
40,765  animal  unit  months  from  all  classes  of  property,  whereas  the 
carrying  capacity  of  the  available  Federal  range  was  only  30,219 
animal  unit  months.    (Tr.  15.)     However,  it  appears  that  in  the 
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issuance  of  licenses  in  the  area,  only  holders  of  Class  1  properties 
were  licensed,  and  the  Class  1  qualified  demand  was  only  35,213 
animal  unit  months.  If,  in  fact,  the  35,213  animal  unit  months 
represent  only  the  Class  1  demand,  and  that  demand  is  all  that  par- 
ticipated in  the  30,219  animal  unit  months  of  Federal  range  use,  it  is 
apparent  that  there  should  be  a  satisfaction  of  that  demand  to  the 
extent  of  85.8  percent,  and  a  complimentary  reduction  of  14.2 
percent.  It  appears,  however,  that  the  reduction  that  has  been  im- 
posed amounts  to  26  percent,  based  on  a  determination  that  there 
can  only  be  a  74  percent  satisfaction  of  the  qualified  demand. 

This  latter  figure  would  be  correct  if  all  demand,  regardless  of  the 
class  of  base  property  from  which  it  stems,  has  been  considered 
for  licenses,  but  if  Mr.  Murdock's  statement  that  only  Class  1  proper- 
ties have  been  recognized  is  correct,  then  the  figures  accepted  by 
the  Grazing  Service  are  wrong  and  all  licenses  in  the  area  should 
be  corrected  accordingly. 

However,  calculating  the  license  based  on  the  land  in  the  1,240- 
acre  tract  mentioned  above  on  the  basis  of  155  animal  unit  months, 
less  the  26  percent  reduction  required  to  meet  the  carrying  capacity 
of  the  range,  it  was  determined  by  the  district  grazier  that  a  license 
should  issue  which  called  for  the  enjoyment  of  115  animal  unit 
months  of  grazing  privileges  on  the  public  domain.  This  is  equiva- 
lent to  575  sheep  for  one  month  or  192  sheep  for  three  months, 
approximately  what  was  recommended  by  the  advisory  board  and 
approved  by  the  district  grazier. 

While  there  are  a  number  of  points  in  issue  in  the  case,  only  a  few 
need  be  discussed  here. 

It  first  appears  advisable  to  discuss  the  failure  of  the  district 
grazier  to  have  recognized  the  water  on  the  1,240-acre  tract  as  base 
property.  This  water  is  referred  to  in  the  record  as  the  "Anderson 
water." 

According  to  uncontro verted  testimony  in  the  record,  the  Anderson 
water  was,  during  the  priority  period,  the  only  water  of  any  import- 
ance whatever  which  was  available  for  use  by  livestock  grazing  on  a 
considerable  area  of  Federal  range  lying  south  of  the  1,240-acre 
tract  and  above  the  White  Cliffs.  It  is  true  that  there  are  other 
waters  in  the  area  but  none  of  these  was  more  than  a  seep  during 
the  priority  period  and  is  little  more  today.  It  is  claimed  by  the 
appellants  that  livestock  using  the  Federal  range  referred  to  cannot 
use  such  range  without  access  to  the  Anderson  water. 

It  is  true  that  the  Department  has  held  that  the  discretion  to  be 
exercised  by  the  Grazing  Service  in  the  determination  of  whether 
land  or  water  shall  constitute  base  property  in  a  given  instance  is 
one  which  will  not  lightly  be  disturbed.  Fremont  S'heej>  Company^ 
A.  23170,  decided  January  20,  1942.  However,  it  was  conversely 
stated  in  the  case  cited  that  the  Department  would  disturb  such  a 
determination  upon  a  showing  that  "it  was  arrived  at  capriciously, 
arbitrarily,  or  without  adequate  knowledge  of  the  existing 
conditions." 

While  the  Department  would  not  attempt  to  state  precisely  under 
what  circumstances  it  would  refuse  to  support  a  determination 
arrived  at  by  the  Grazing  Service  with  respect  to  a  determination 
of  whether  or  not  land  or  water  should  constitute  base  property  ,it 
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would  appear  that  in  any  circumstance  like  the  present,  wherein 
there  is  water  which  was  the  sole  water  serving  an  area  of  Federal 
range  during  the  priority  period,  and  which  range  cannot  now  be 
utilized  to  any  appreciable  extent  without  the  use  of  such  water, 
and  no  licensee  outside  of  the  one  controlling  the  land  on  which 
the  property  is  located  can  legally  enjoy  access  to  the  water,  the 
failure  to  consider  such  water  as  base  property  when  other  waters 
in  the  district  are  so  considered  is  arbitrary  to  the  point  where  it 
constitutes  reversible  error.  Also,  while  there  is  no  indication  that 
there  was  a  lack  of  knowledge  of  existing  conditions,  it  would  appear 
that  such  conditions  have  not  received  adequate  consideration. 

The  evidence  that  the  Anderson  water  is  the  only  water  of  any 
importance  available  for  the  use  of  livestock  grazing  on  the  Federal 
range  south  of  the  1,240-acre  tract  to  the  point  above  the  White 
Cliffs,  shown  on  the  map  submitted  with  the  case  (Government 
Exhibit  A)  as  Burned  Cedar  Point,  is  clear  and  unequivocal.  The 
record  shows  that  this  area  is  serviced  only  by  the  Anderson  water, 
Willow  Spring  and  possible  Trough  Spring.  G.  D.  McDonald,  a 
member  of  the  advisory  board,  testified  that  during  the  priority 
period  the  Anderson  water  was  "practically  the  only  water  in  the 
area."  (Tr.  80.)  He  also  testified  that  since  the  priority  period  there 
have  been  some  additional  waters  developed  in  the  area,  but  that 
such  developments  are  of  little  importance.  He  stated  that  the  live- 
stock operators  in  the  area  have  considered  the  Anderson  water 
as  being  the  controlling  factor  of  the  range  in  question,  that  it  has 
watered  more  livestock  than  any  other  water  north  of  the  White 
Cliffs,  and  that  in  the  entire  area  any  use  of  the  range  by  more  than 
25  or  30  head  of  livestock  would  necessarily  require  access  to  the 
Anderson  water  in  order  to  exist.  (Tr.  74.) 

Linford  Harris,  a  resident  of  Glendale,  Utah,  who  has  herded 
sheep  in  the  area  for  the  past  10  years,  stated  that  during  the  sum- 
mers of  1936  to  1939,  inclusive,  he  herded  sheep  for  Anderson,  that 
these  sheep  were  watered  at  the  Anderson  water,  and  that  there 
was  no  other  water  that  the  sheep  could  use  at  that  time.  (Tr.  90, 
91.)  He  stated  that,  prior  to  1938,  Willow  Spring  would  not  furnish 
w^ter  for  more  than  20  sheep  in  24  hours  (Tr.  91),  that  there  were 
no  troughs  or  facilities  at  Willow  Spring  for  watering  livestock, 
and  that  the  only  water  which  was  available  was  that  which  would 
seep  up  in  the  muddy  cow  tracks.  (Tr.  91.)  He  also  stated  that 
at  the  present  time  not  more  than  35  or  40  cattle  could  water  at 
Willow  Spring.    (Tr.  92.) 

It  appears  that  the  main  supply  of  water  from  Willow  Spring 
is  carried  by  pipe  line  south  to  a  point  below  the  White  Cliffs  and 
only  such  overflow  or  seep  as  is  present  is  available  for  livestock. 

Odell  Anderson  testified  that  Willow  Spring  is  only  a  seep  which 
watered  five  or  six  head  of  livestock  and  that  the  main  body 
of  the  water  is  piped  to  the  area  below  the  '\^niite  Cliffs.    (Tr.  104.) 

The  record  is  lacking  in  definite  information  regarding  the  amount 
of  water  at  Trough  Spring  and  its  present  availability.  However, 
Trough  Spring  is  approximately  five  miles  on  a  straight  line  from 
the  range  in  question  and  probably  seven  miles  by  the  course  live- 
stock would  have  to  travel  going  to  and  from  the  spring.  Thus  the 
water  from  this  spring  can  probably  be  disregarded  as  an  influence 
on  the  use  of  the  range  in  question. 


DEPARTMENT  OF  THE  INTERIOR  GRAZING  DECISIONS,    193  6-1958    345 

Furthermore,  it  appears  that,  irrespective  of  the  value  Trough 
Spring  may  now  have  as  a  source  of  water,  it  was  of  little  or  no 
value  during  the  priority  period.  (Tr.  76.)  In  this  connection  the 
witness  G.  D.  McDonald  testified  that,  during  the  priority  period, 
Trough  Spring  was  merely  a  seep  and  would  water  only  a  few  head 
of  cattle.    (Tr.  73.) 

The  record  indicates  that  Trough  Spring  has  recently  been 
improved  and  developed,  but  the  results  of  such  work  is  not  disclosed. 
However,  this  would  be  of  no  importance,  for  water  developments 
since  the  priority  period  cannot  affect  the  rating  which  a  water 
should  receive;  otherwise  licenses  or  permits  based  on  water  would 
be  extremely  unstable  and  subject  to  defeasance  by  subsequent  water 
developments. 

There  is  no  testimony  or  evidence  whatever  which  casts  any  doubt 
on  the  probity  of  the  testimony  regarding  these  waters,  and  thus 
it  may  safely  be  assumed  that  the  Anderson  water  is  the  only  water 
of  any  importance  which  serves  the  area  of  range  in  question,  or 
which  served  it  during  the  priority  period.  Thus  no  reason  is 
apparent  why  the  water  should  not  be  considered  as  base  property. 

Particularly  is  this  true  when  it  is  recognized  that  waters  have 
been  considered  as  base  property  at  other  points  in  the  district. 

Accordingly,  the  Department  feels  that  it  must  hold  that  the 
failure  of  the  district  grazier  and  the  examiner  to  have  considered 
the  Anderson  water  as  base  property  is  reversible  error. 

This  conclusion  having  been  reached,  there  appears  to  be  no 
necessity  for  treating  a  number  of  assignments  of  error  which  are 
listed  in  the  appeal.  However,  it  is  felt  that  some  attention  should 
be  given  to  the  question  of  whether  or  not  the  party  who  controls 
the  Anderson  water  and  obtains  a  license  based  thereon  should  be 
permitted  to  graze  the  livestock  of  others  under  such  a  license.  It 
is  the  conclusion  of  the  Department  that  there  is  nothing  in  the 
rules  and  regulations  of  which  such  a  procedure  would  constitute 
a  direct  violation. 

It  is  recognized  that  there  are  oftentimes  substantial  fluctuations 
in  the  size  of  the  herds  which  various  operators  own,  and  that  it  is 
not  practical  or  advisable  in  most  areas  for  licenses  to  be  reduced 
or  increased  to  meet  these  constant  fluctuations.  Furthermore,  at 
least  at  the  present  time,  the  Department  would  be  hesitant  to  con- 
demn a  practice  which,  in  the  present  case  at  least,  would  appear 
to  offer  a  medium  of  conservation  of  agricultural  labor.  Accord- 
ingly, unless  other  factors  are  present  which  do  not  appear  from  the 
record,  it  is  felt  that,  if  there  are  excess  grazing  privileges  over  and 
above  those  which  can  be  used  by  the  licensee,  there  should  be 
no  objection  to  the  utilization  of  such  privileges  by  allowing  the 
livestock  of  others  to  be  grazed  with  those  of  the  licensee. 

One  further  point  requires  discussion.  As  may  be  seen  by  a 
reading  of  the  earlier  parts  of  this  decision,  both  of  the  appellants 
have  somewhat  confused  the  record  by  failing  to  present  a  clear 
picture  as  to  which  of  the  two  has  control  of  the  l.MO-acre  tract 
and  the  waters  located  thereon.  The  Federal  Kange  Code  provides 
for  the  issuance  of  licenses  to  "applicants  owning  or  controlling  land 
*  *  *  or  water  *  *  '^,"  and  thus  does  not  permit  the  granting  of 
licenses  to  persons  who  are  unable  to  show  such  ownership  or  con- 
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trol.  In  the  present  case  it  appears  that  Anderson  has  the  primary 
ownership  and  control  of  the  1,240-acre  tract.  However,  control 
of  the  entire  tract  has  purportedly  been  transferred  to  the  Watsons 
by  virtue  of  the  3-year  lease  which  is  with  the  record.  Also,  the 
Watsons  have  executed  the  abovementioned  "Transfer  of  Grazing 
Privileges."  Thus  it  cannot  be  determined  with  certainty  which 
of  the  appellants  actually  has  control  of  the  property. 

The  Grazing  Service  should  not  be  required  to  adjudicate  appli- 
cations wherem  the  showing  of  ownership  or  control  of  the  base 
property  is  so  indefinite.  In  such  instances  it  is  within  the  authority 
of  the  Grazing  Service  to  withhold  the  issuance  of  such  a  license 
until  ownership  or  control  has  been  satisfactorily  shown. 

Accordingly,  nothwithstanding  the  fact  that  the  Anderson  water 
is  to  be  considered  as  base  property,  no  license  should  be  issued 
until  such  ownership  or  control  has  been  clearly  and  unequivocally 
shown.  In  this  connection  attention  is  also  directed  to  the  provisions 
of  the  second  sentence  of  paragraph  (a)  of  section  7  of  the  Federal 
Kange  Code,  of  1942. 

The  decision  of  the  examiner  is  modified  as  above  indicated. 

Oscar  L.  Chapman, 

Assistant  Secretary. 


GEORGE  CARSON  AND  SONS,  Appellants 
A-23584  Decided  April  28,  19Jf3 

14.2    Licenses  and  Permits — Temporary  or  Nonrenewable 

The  word  "license"  both  in  law  and  in  general  usage  connotes  the  temporary 
grant  of  a  privilege  and  as  such  it  is  to  be  understood  when  used  in  con- 
nection with  the  granting  of  grazing  privileges.  This  temporary  allowance 
of  privileges  in  excess  of  those  allowable  under  the  Federal  Range  Code 
does  not  constitute  a  waiver  of  the  requirements  of  the  Code  nor  does  it 
entitle  a  licensee  to  continue  to  receive  privileges  in  excess  of  those  to 
which  he  is  entitled. 

DECISIQN 

George  Carson  and  Sons,  a  partnership,  has  appealed  from  a  deci- 
sion of  an  examiner  of  the  Grazing  iService  which  modified  the 
decision  of  the  district  grazier  on  the  Carsons'  application  for  a 
1942-1943  grazing  license  in  Utah  Grazing  District  No.  1  (Prom- 
ontory) . 

On  March  4,  1942,  the  Carsons  filed  an  application  for  a  license 
to  graze  50  head  of  cattle  and  6,000  sheep  from  May  1  to  October 
31,  1942,  in  the  North  Grouse  Creek  Unit  of  Utah  Grazing  District 
No.  1,  35  percent  on  Federal  range  and  65  percent  on  their  privately 
owned  or  controlled  lands.  By  notices  dated  March  25  and  April 
10,  1942,  the  Carsons  were  notified  that  the  application  had  been 
approved  for  the  grazing  of  50  head  of  cattle  and  750  sheep,  100 
percent  on  Federal  range  in  the  North  Grouse  Creek  Unit,  but 
rejected  as  to  5,250  sheep  "for  lack  of  priority  and  commensurabil- 
ity."  The  notices  also  recommended  that  a  license  for  2,500  sheep  be 
granted  on  the  basis  of  an  exchange  of  use  of  certain  privately  con- 
trolled lands  of  the  Carsons  for  the  use  of  Federal  range. 
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An  appeal  was  taken  and  the  case  was  heard  at  Brigham  City, 
Utah,  on  June  22,  1942,  before  the  examiner  who,  on  November  3, 
1942,  rendered  his  decision.  The  decision  affirms  in  general  the  find- 
ings and  decision  of  the  district  grazier,  but  increases  somewhat 
the  license  to  be  granted  the  Carsons.  The  increase  results  from  the 
submission  of  certain  data  at  the  time  of  the  hearing  and  in  a  depo- 
sition taken  later  which  showed  that  the  previous  estimates  of  the 
carrying  capacities  of  the  Carsons'  base  properties  were  too  low. 

At  the  time  of  the  hearing  it  was  noted  that  the  application  filed 
by  the  Carsons  on  March  4,  1942,  had  not  included  an  application 
for  winter  grazing  privileges,  and  permission  was  granted  then  and 
there  to  file  such  an  application  for  6,000  sheep.  This  supplementary 
application  was  promptly  acted  upon  by  the  district  grazier  and 
approved  for  3,000  sheep.  It  was  stipulated  that  the  extent  of  the 
winter  grazing  privileges  would  also  be  in  issue  and  considered  by 
the  examiner. 

While  the  examiner's  decision  resulted  in  the  granting  of  some 
increase  in  the  Carsons'  license,  it  does  not  provide  for  the  full 
allowance  of  their  application,  and  an  appeal  has  been  taken. 

Before  entering  into  a  discussion  of  the  merits  of  the  appeal,  it 
appears  necessary  to  direct  attention  to  the  fact  that,  in  the  present 
case  and  certain  other  cases  which  have  reached  the  Department 
in  the  past  by  w^ay  of  appeal,  there  is  no  evidence  that  the  appeals 
were  timely  filed. 

As  stated  above,  the  examiner's  decision  was  rendered  on  Novem- 
ber 3,  1942,  and  on  December  11,  1942,  a  transcript  of  the  record  was 
furnished  the  attorney  for  the  appellant.  Section  9,  paragraph  (1), 
of  the  Federal  Kange  Code  of  1942  provides  that  appeals  from 
decisions  of  the  examiner  shall  be  filed  "within  thirty  days  after 
date  of  receipt  of  the  transcript  of  testimony,"  in  the  event  such 
transcript  is  requested.  Obviously,  then,  the  period  for  the  filing 
of  the  appeal  expired  on  January  11,  1942,  not  counting  the  day 
of  receipt  of  the  transcript.  On  the  latter  date,  the  chief  hearings 
officer  advised  the  attorney  for  the  appellant  that  a  request  by  the 
latter  for  an  extension  of  time  to  January  26,  1943,  within  which 
to  file  the  appeal,  was  granted. 

The  appeal  which  was  filed  is  not  dated  and  does  not  show  the 
date  when  it  was  received  in  the  office  of  the  chief  hearings  officer. 
Therefore  it  cannot  be  determined  whether  or  not  the  appeal  was 
filed  within  the  time  allowed.  The  record  was  transmitted  to  the 
Department  by  a  letter  dated  February  22,  1943,  and  this  may  indi- 
cate that  the  filing  of  the  appeal  was  belated. 

In  view  of  the  fact  that  the  data  of  filing  the  appeal  cannot  be 
determined  from  the  present  record,  it  will  be  considered  as  prop- 
erly filed,  but  it  is  suggested  that  in  future  cases  such  steps  be  taken 
as  will  permit  the  Department  to  ascertain  from  the  record  whether 
or  not  a  given  appeal  has  been  filed  within  the  time  allowed. 

The  appeal  is  based  almost  entirely  upon  the  contention  that  the 
application  of  March  4,  1942,  for  a  license  to  graze  50  head  of  cattle 
and  6,000  sheep,  should  have  been  granted  in  full  for  the  reason 
that  a  license  for  that  number  of  livestock  had  been  granted  during 
each  of  several  years  during  which  the  grazing  district  in  question 
has  been  under  administration.    There  is  no  serious  contention  that 
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the  findings  as  to  the  carrying  capacity  and  dependency  by  use  of 
the  appellant's  base  properties,  as  modified  by  the  examiner,  are 
improper.  Neither  is  there  any  complaint  concerning  the  base  prop- 
erty requirements  as  to  the  number  of  months  that  licensed  livestock 
shall  be  cared  for  on  the  base  properties. 

It  is  true  that  the  Carsons  have  been  granted  licenses  for  the  num- 
ber of  livestock  listed  in  their  application  for  several  years  prior 
to  the  year  in  connection  with  which  this  appeal  arises.  However 
this  is  by  no  means  the  first  case  in  which  such  a  condition  has 
existed.  In  many  districts  it  has  been  impossible,  in  the  compara- 
tively few  years  during  which  the  district  has  been  under  administra- 
tion, to  gather  data  necessary  to  a  determination  of  the  dependency 
by  use  and  carrying  capacity  of  the  base  properties  of  the  various 
licensees,  and  of  the  carrying  capacity  of  the  Federal  range  and  thus 
to  arrive  at  an  accurate  determination  of  the  allowable  extent  of  the 
various  licenses  under  the  provisions  of  the  Federal  Range  Code. 
Pending  the  collection  of  such  information,  and  in  order  that  all 
chance  of  limiting  unduly  the  size  of  the  various  operations  could 
be  avoided,  licenses  have  been  granted  generally  to  the  extent  applied 
for.  However,  this  does  not  mean  that  such  a  procedure  can  be 
carried  on  indefinitely  or  that  the  temporally  allowance  of  privileges 
in  excess  of  those  allowable  under  the  Federal  Range  Code  consti- 
tutes a  waiver  of  the  requirements  of  that  code  and  entitles  a  licensee 
to  continue  to  receive  privileges  in  excess  of  those  to  which  he  is 
entitled. 

The  word  "license",  both  in  law  and  in  general  usage,  connotes  the 
temporary  grant  of  a  privilege,  and  as  such  it  is  to  be  understood 
when  used  in  connection  with  the  granting  of  grazing  privileges. 
Alford  Roos^  57  I.D.  1.  It  must  have  been  recognized  by  substan- 
tially all  persons  concerned  with  the  administration  of  the  Taylor 
Grazing  Act  that  in  anjr  grazing  district  it  would  be  necessary  to 
spend  considerable  time  in  collecting  various  data  before  the  extent 
of  the  grazing  privileges  to  be  granted  the  various  livestock  opera- 
tors could  be  determined  with  a  reasonable  degree  of  certainty. 
However,  it  was  considered  that  during  that  time  it  would  be  advis- 
able to  allow  those  operators  to  continue  their  grazing  activities 
under  licenses  until  sufficient  data  to  warrant  the  issuance  of  10-year 
permits  had  been  obtained.  For  this  reason  the  first  rules  governing 
the  granting  of  grazing  privileges  in  grazing  districts  (Circ.  No.  2, 
approved  May  31,  1955),  provided  that:  "*  *  *  until  such  time  as 
land  classification  studies  can  be  made  and  the  commensurate  value 
of  properties  dependent  on  the  public  range  determined,  no  permits 
will  *  *  *  grazing  districts,"  and  that  "During  *  *  *  temporary 
licenses  will  be  issued  for  not  to  exceed  in  the  aggregate  the  number 
of  livestock  grazed  on  the  public  lands  of  the  district  in  the  year 
1934."  [Emphasis  supplied.]  Similar  provisions  were  included  in 
the  "Rules  for  Administration  of  Grazing  Districts",  approved 
March  2,  1936.  The  compilation  of  the  various  rules  for  the  admin- 
istration of  grazing  districts,  approved  June  14,  1937,  and  published 
in  booklet  form,  contained  almost  identical  language.  Substantially 
the  same  language  appeared  in  the  Federal  Range  Code  of  1938, 
and  also  appears  in  the  present  Federal  Range  Code  which  was 
approved  September  23,  1942. 
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Utah  Grazing  District  No.  1  was  created  April  8,  1935,  and  thus 
it  is  apparent  that,  almost  from  the  very  beginning  of  the  adminis- 
tration of  this  district,  the  livestock  operators  therein  have  been  on 
constructive  notice  of  the  fact  that  the  licenses  that  have  issued 
have  been  temporary  in  their  nature  and  subject  to  revision  upon  the 
acquisition  of  adequate  data  upon  which  to  base  the  determination 
of  the  extent  of  the  privileges  to  which  they  are  entitled. 

Also,  since  the  issuance  of  Circular  No.  2,  supra^  the  livestock 
operators  have  been  on  notice  of  the  fact  that  the  privileges  to  which 
they  would  be  entitled  under  a  final  adjudication  of  their  rights 
would  not  be  controlled  by  the  extent  of  their  operations  since  1934. 
Thus  a  livestock  operator  who  continued  to  increase  the  size  of  his 
operations  after  such  rules  went  into  effect,  and  without  acquiring 
suitable  additional  base  property,  had  reason  to  know  that  such 
increase  would  not  affect  the  extent  of  his  license  and  that  eventu- 
ally it  would  be  necessary  for  him  to  reduce  the  size  of  his 
operations. 

It  was  stated  by  the  district  grazier  during  the  course  of  the 
hearing  that  data  sufficient  to  show  the  proper  extent  of  the  Carsons' 
license  has  not  been  available  in  the  past  and  that  the  reduced  license 
which  has  now  been  offered  is  based  upon  information  recently 
acquired.  Also  it  has  been  shown  by  the  record  that  the  Carsons 
were  warned  previously  that  data  then  being  assembled  would 
necessarily  result  in  a  reduction  in  their  1942  license. 

The  present  determination  of  the  extent  of  the  Carsons'  license, 
as  modified  by  the  examiner,  represents  an  accurate  determination 
of  the  grazing  privileges  to  which  the  Carsons  are  entitled.  The 
testimony  in  the  record  indicates  bej^ond  reasonable  doubt  that  the 
license  which  has  been  or  will  be  issued  in  accordance  with  the 
examiner's  decision  results  in  a  granting  of  grazing  privileges  which 
reflect  substantially  the  extent  of  the  privileges  which  the  Carsons 
enjoyed  during  priority  period.  The  Federal  Range  Code  provides, 
in  substance,  that  licenses  shall  be  limited  by  the  extent  of  such 
prior  operations.  Subsequently  to  June  28,  1934,  the  Carsons 
increased  the  size  of  their  livestockt  operations,  but,  as  pointed 
out  above,  such  increase  does  not  enter  into  the  determination  of 
the  extent  of  their  present  license. 

It  is  true,  as  pointed  out  in  the  appeal,  that  the  purpose  of  the 
Taylor  Grazing  Act  is  to  stabilize  the  livestock  industry  but  such 
stabilization  does  not  require  that  increases  in  the  size  of  operations 
since  1934  be  considered  in  the  granting  of  licenses  or  permits.  This 
question  was  considered  at  the  time  the  Federal  Range  Code  was 
first  approved  in  1938  and  even  prior  thereto,  and  the  provisions 
of  that  code  and  of  the  1942  code  limit  the  grazing  privileges  to 
those  ordinarily  enjoyed  during  the  priority  period.  This  limita- 
tion has  been  imposed  on  all  operators  alike,  and  there  is  no  reason 
why  it  should  be  waived  in  the  present  case. 

A  careful  review  of  the  records  reveals  no  error  and  no  reason 
for  disturbing  the  examiner's  decision.  It  is  accordingly  affirmed 
and  the  appeal  is  dismissed. 

Oscar  L.  Chapman, 
Assistant  Secretary. 
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J.  W.  SOIEN,  Appellant 
A-23697  Decided  September  30,  191^3 

3.11     Appeal  Procedure — Burden  of  Proof 

In  the  absence  of  a  charge  of  unfairness  or  discrimination  or  of  an  effort  by 
an  appellant  to  show  wherein  the  determination  of  the  carrying  capacity 
of  a  given  tract  is  incorrect  or  to  show  what  determination  should  have 
been  made,  the  Department  will  accept  the  findings  of  the  Grazing  Service. 

5.4    Base  Property  (Generally) — Qualification,  Extent  of  Public  Domain 
Use 

The  use  during  the  priority  years  of  land  which  was  approximately  50  per- 
cent public  domain  and  50  percent  privately  owned  would  create  a  depend- 
ency by  use  for  one-half  of  the  total  number  of  livestock  grazed. 

14.1    Licenses  and  Permits — Conditions  and  Limitations 

A  temporary  license  should  not  be  issued  if  its  issuance  will  authorize  Fed- 
eral range  use  in  excess  of  the  determined  carrying  capacity. 

DECISION 

J.  W.  Solen  has  appealed  from  a  decision  by  an  examiner  of  the 
Grazing  Service  which  modified  the  decisions  of  the  district  grazier 
on  Solen's  application  for  a  1943  grazing  license  in  Nevada  Grazing 
District  No.  2  (Pyramid). 

On  November  13,  1942,  Solen  made  application  for  a  license  to 
graze  300  head  of  cattle  from  April  1  to  August  31,  1943,  90  percent 
on  Federal  range.  By  a  notice  dated  January  25,  1943,  the  appellant 
was  informed  that  his  application  had  been  approved  for  the  grazing 
of  225  head  of  cattle  on  the  basis  of  his  ownership  of  base  property 
which  is  in  Class  1,  as  defined  in  section  4  of  the  Federal  Eange 
Code,  and  that  he  would  be  granted  a  "temporary"  license  to  graze 
75  head  of  cattle,  90  percent  on  Federal  range,  all  grazing  to  be 
carried  on  during  the  period  from  April  1  to  August  31,  1943.  By 
his  letter  of  February  15,  1943,  the  appellant  protested  this  ruling, 
and  on  February  18,  1943,  filed  an  amended  application  wherein  he 
requested  a  license  to  graze  420  head  of  cattle  during  April  and 
May,  1943,  435  head  during  June  and  July,  235  head  during  August, 
and  35  head  from  September  1  to  September  15.  By  a  notice  dated 
March  6,  1943,  the  appellant  was  advised  that  the  advisory  board, 
after  consideration  of  the  protest,  had  affirmed  its  former  recom- 
mendation, and  that  the  amended  application  was  "rejected  for  120 
cattle  *  *  *  because  of  insufficient  Federal  Range." 

Apparently  the  appellant's  letter  of  February  15,  1943,  was  treated 
as  an  appeal,  for  the  case  was  set  for  hearing  at  Winnemucca, 
Nevada,  on  April  6,  1943,  at  which  time  and  place  the  appellant 
appeared  by  counsel,  and  Malvin  Pedroli  and  C.  V.  Scott,  licensees 
the  extent  of  whose  licenses  would  be  adversely  affected  by  an 
increase  in  the  appellant's  license,  appeared  and  were  permitted 
to  enter  the  hearing  as  interveners.  No  testimony  was  taken,  but 
after  an  informal  discussion  of  the  matters  in  issue,  a  stipulation  of 
facts  was  agreed  upon  and  reduced  to  writing  and  signed  by  the 
parties  and  by  the  assistant  regional  grazier  and  the  district  grazier. 

On  June  4,  1943,  the  examiner  rendered  his  decision,  wherein  he 
modified  the  district  grazier's  decision  by  ruling  that,  while  the 
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appellant  was  entitled  to  a  license  for  only  225  head  of  cattle  on 
the  basis  of  the  dependency  by  use  attributable  to  the  appellant's 
base  property,  less  an  undetermined  reduction  to  meet  the  carrying 
capacity  of  the  range,  the  granting  of  the  "temporary"  license  for 
75  head  of  cattle  was  improper  in  that  it  served  to  authorize  the 
grazing  of  additional  cattle  on  range  which  was  shown  already  to 
be  overstocked.  It  is  from  this  decision  that  the  present  appeal  has 
been  taken. 

While  the  appellant  sets  up  numerous  allegations  of  error  in  the 
examiner's  decision,  and  complains  that  the  examiner  failed  to  con- 
sider certain  facts  and  records  which,  it  is  alleged,  give  support  to 
the  appellant's  contentions,  it  is  the  opinion  of  the  Department  that 
the  examiner  gave  full  consideration  to  all  facts  and  records  which 
were  necessary  to  a  decision  in  the  case,  and  that  the  conclusions 
reached  by  the  examiner  were  fair  and  proper. 

The  record  shows  that  the  base  property  of  the  appellant  consists 
of  the  Keinhart  Kanch.  It  is  not  disputed  that  the  ranch  will  pro- 
vide feed  for  450  or  more  head  of  cattle  during  the  part  of  the  year 
when  livestock  are  not  licensed  to  use  the  Federal  range  in  the  area. 
(See  Stipulation  8.) 

The  Keinhart  Eanch  is  also  dependent  by  use,  as  defined  by  section 
2(g)  of  the  Federal  Range  Code  of  1943,  in  that  it  was  used  as  a 
part  of  an  "established,  permanent,  and  continuing  livestock  opera- 
tion" throughout  the  entire  priority  period  in  connection  with  the 
"same  part  of  the  public  domain,  now  part  of  the  Federal  range." 

However,  the  appellant  questions  the  determination  that  has  been 
made  of  the  extent  of  the  dependency  by  use  of  the  property,  and 
the  outcome  of  the  case  hinges  almost  entirely  upon  the  propriety 
of  such  determination. 

It  is  agreed  (Stipulation  Y)  that,  during  the  priority  period,  from 
400  to  450  head  of  cattle  and  horses  were  grazed  on  a  certain  area 
of  range  lying  south  and  east  of  the  ranch,  and  that  the  ranch  was 
the  headquarters  or  base  for  this  livestock  operation.  However,  the 
range  used  is  within  the  primary  limits  of  the  Southern  Pacific  Rail- 
road grant  and  the  odd-numbered  alternate  sections  of  land  within 
these  limits  are  owned  by  the  Southern  Pacific  Land  Company,  or  its 
transferees.  Thus  the  range  used  was  roughly  half  public  land  and 
half  railroad  or  privately  owned  land.  As  a  result,  the  examiner 
found,  in  substance,  that  the  dependency  by  use  of  the  base  property 
would  be  only  half  of  the  number  of  livestock  grazed  on  that  range. 

The  alternate  sections  of  land  that  were  owned  by  the  railroad 
or  the  land  company  during  the  priority  period  were  not  public 
lands,  but  were  private  lands,  and  grazing  upon  such  lands  did  not 
serve  to  increase  the  dependency  by  use  of  the  base  property.  Thus, 
regardless  of  the  fact  that  such  lands  might  be  considered  as  Federal 
range  today,  either  as  a  result  of  an  exchange  of  use,  or  in  the  light 
of  the  provisions  of  the  cooperative  agreement  with  the  Southern 
Pacific  Land  Company,  approved  by  the  Department  as  of  Novem- 
ber 1,  1941,  their  use  by  livestock  during  the  priority  period  does 
not  meet  the  requirement  of  section  2(g)  of  the  Code,  supra^  that, 
in  order  to  invest  the  base  property  with  the  attribute  of  depend- 
ency by  use,  the  range  used  must  have  been  a  part  of  the  public 
domain. 
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The  even-numbered  sections  are  largely,  if  not  all,  public  lands, 
and  were  such  during  the  priority  period.  Thus  the  use  of  these 
lands  did  create  dependency  by  use. 

Accordingly,  as  the  use  during  the  priority  period  of  the  entire 
area  of  range  consisted  of  the  grazing  of  an  average  of  450  head  of 
cattle  yearly,  and  only  half  of  this  can  be  considered  as  having 
created  dependency  by  use,  the  base  property  is  dependent  for  225 
head  of  cattle.  This  is  the  finding  made  by  the  examiner  and,  as 
it  is  a  proper  conclusion  to  be  reached  from  the  facts  and  the  appli- 
cable regulations,  it  is  affirmed. 

The  ruling  of  the  examiner  that  the  so-called  "temporary"  license 
was  issued  in  error,  and  that  it  should  be  canceled,  also  appears 
proper.  The  examiner  points  out  that  the  range  within  the  unit 
in  question  has  an  annual  carrying  capacity  of  only  1,590  animal- 
unit-months,  whereas  licenses  for  the  1943  grazing  season  have  been 
issued  to  the  extent  of  2,678  animal-unit-months,  and  that  the  grant- 
ing of  a  "temporary"  license  to  the  appellant  for  75  head  of  cattle 
serves  to  add  an  additional  burden  to  an  already  overstocked  range. 
In  this  respect  also  the  examiner  is  clearly  correct.  There  is  no 
dispute  concerning  the  estimated  carrying  capacity  of  the  range,  and 
in  the  absence  of  a  charge  of  unfairness  or  discrimination  or  of  an 
effort  by  an  appellant  to  show  wherein  the  determination  of  the 
carrying  capacity  of  a  given  tract  is  incorrect  or  to  show  what  such 
determination  should  have  been,  the  Department  will  accept  the 
findings  of  the  Grazing  Service.  Spicer  Brothers  (A.  21923),  March 
8,  1939,  unreported.  Accordingly,  it  is  presumed  that  the  carrying 
capacity  of  the  Federal  range  in  the  unit,  as  determined  by  the 
Grazing  Service,  is  proper,  and  as  the  licenses  already  issued  call 
for  a  greater  number  of  livestock  than  can  be  properly  grazed  on 
the  area,  the  grazing  of  additional  cattle  thereon  would  be  improper. 
The  "temporary'  license  should  therefore  be  cancelled. 

In  only  one  respect  do  the  findings  of  the  examiner  fail  to  reflect 
the  views  of  the  Department  on  the  propriety  of  the  action  taken  or 
to  be  taken  with  respect  to  the  licenses  that  have  been  issued  to  use 
the  area  of  range  herein  discussed. 

The  examiner  not  only  has  ruled  that  the  license  that  has  been 
issued  to  the  appellant  must  be  reduced  so  as  to  conform  to  the 
dependency  by  use  of  the  appellant's  base  property,  but  has  also 
ruled  that  this  and  the  licenses  issued  to  the  interveners,  the  Pacific 
State  Savings  and  Loan  Society,  and  Jess  Hoxsey,  to  graze  their 
livestock  on  the  area  must  be  subjected  to  a  horizontal  reduction  to 
meet  the  carrjdng  capacity  of  the  range.  No  doubt  such  a  reduction 
is  in  accordance  with  proper  range  management  and  sound  admin- 
istration, but  it  does  not  appear  that  a  reduction  should  be  imposed 
equally  on  all  licenses  in  the  area  until  certain  of  these  licenses  have 
first  been  reduced  for  another  reason. 

AVhereas  both  the  examiner  and  the  district  grazier  have  considered 
the  appellant's  base  property  and  the  base  property  of  the  Pacific 
State  Savings  and  Loan  Society  as  dependent  by  use  only  to  the 
extent  of  50  percent  of  the  livestock  grazed  on  the  range  in  question 
during  the  priority  period,  it  is  shown  by  the  record  (Stipulation 
13)  that  this  basis  of  computation  has  not  been  a  factor  in  the  deter- 
mination of  the  extent  of  the  licenses  granted  to  the  interveners  and 
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Jess  Hoxsey.  No  reason  appears  why  these  parties  should  not  have 
their  licenses  computed  in  accordance  with  the  provisions  of  the 
Federal  Range  Code,  the  same  as  other  licenses,  and  as  it  appears 
that  the  dependency  by  use  of  their  base  properties  exists  by  reason 
of  the  fact  that  such  properties  were,  during  the  priority  period, 
used  in  connection  with  range  which  was  at  least  50  percent  in  pri- 
vate ownership,  their  licenses  should  be  reduced  by  one-half. 

It  would  therefore  appear  that,  before  making  a  horizontal  reduc- 
tion in  all  licenses  to  meet  the  carrying  capacity  of  the  range,  the 
licenses  of  the  interveners  and  Hoxsey  should  first  be  reduced  as 
indicated.  This  will  result  in  a  lesser  Class  1  demand  on  the  Federal 
range  and  the  horizontal  reduction  imposed  on  all  of  the  licenses 
will  be  correspondingly  less. 

Subject  to  this  latter  modification,  the  decision  of  the  examiner 
is  affirmed  and  the  appeal  is  dismissed. 

Oscar  L.  Chapman, 
Assistant  Secretary. 


ZACK  P.  MATHES,  Appellant 
A-23698  Decided  September  30,  1943 

3.3    Appeal  Procedure — Service  of  Process 

The  mere  unsworn  and  uncorroborated  statements  in  the  appellant's  letter 
that  his  attorney  had  sent  copies  of  the  appeal  to  the  intervenors  by  regis- 
tered mail  is  not  sufficient  to  show  evidence  of  service. 

4.2    Apportionment  of  the  Federal  Range — Use  and  Boundary  Agreements 

An  agreement  which  is  ambiguous  or  fails  to  conform  to  the  requirements 
of  the  Federal  Range  Code  will  be  disregarded. 

DECISION 

Zack  P.  Mathes  has  appealed  from  a  decision  of  an  examiner  of 
the  Grazing  Service  which  affirmed  the  decision  of  the  district 
grazier  on  Mathes'  application  for  the  exclusive  use  of  certain  range 
for  the  grazing  of  his  livestock  during  the  1942-1943  grazing  season 
in  Colorado  Grazing  District  No.  1  (Meeker). 

On  February  5,  1942,  the  appellant  filed  an  application  to  graze 
350  head  of  cattle  from  March  17  to  December  31,  1942,  upon 
Federal  range  in  the  Colorow  Mountain  unit  of  the  district.  This 
application  was  in  the  nature  of  a  notice  of  thenumber  of  livestock 
which  the  appellant  desired  to  graze  during  the  1942-1943  season 
under  a  10-year  grazing  permit  which  had  been  issued  to  him  on 
July  1,  1941.  By  a  notice  of  March  18,  1942,  the  appellant  was 
informed  that  his  application  was  approved  for  264  head  of  cattle, 
to  be  grazed  from  July  1,  1942,  to  June  30,  1943,  59  percent  on 
Federal  range,  on  an  allotment  "as  per  agreement  of  June  1,  1940," 
and  rejected  as  to  86  head  of  cattle,  the  reason  given  for  the  rejec- 
tion being  that  the  approval  as  to  264  head  of  cattle  was  "in  accord 
with  agreement  of  June  1,  1940.-'  The  agreement  referred  to  will 
be  set  out  and  discussed  below. 

Apparently  the  appellant  protested  this  ruling,  for  by  a  letter 
of  April  16,  1942,  the  district  grazier  advised  him  that  the  applica- 
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tion  had  been  reconsidered  by  the  advisory  board;  and  that  the 
board  had  recommended  as  follows: 

Inasmuch  as  the  agreement  of  June  1,  1940  between  Zack  P.  Mathes  and  the 
Grazing  Service  has  ceased  to  be  an  "agreement"  as  witnessed  by  the  fact  of 
misunderstandings  that  now  exist  between  the  Grazing  Service  and  Zack  P. 
Mathes,  this  Board  recommends  that  no  further  attempt  be  made  to  allocate 
on  the  basis  of  mutual  agreements  that  portion  of  the  Colorow  Mountain 
Grazing  Unit  that  is  situated  south  and  east  of  the  Joseph  Livingston  allot- 
ment boundary. 

It  further  recommends  that  a  detailed  dependent  property  study  and  Federal 
range  survey  be  made  which  will  be  used  as  the  basis  of  a  final  adjudication 
and  allocation  of  Federal  range  privileges,  to  those  entitled  to  participate 
therein,  each  in  proportion  to  his  individual  base  property  qualification. 

It  is  anticipated  that  in  carrying  out  this  recommendation  it  will  necessitate 
disre^rarding  previous  lines,  allotments,  and  agreements.  (The  Reese-Oldland 
sheep  adjudication  in  this  area  to  be  recognized  for  sheep  use  for  its  forage 
value,  but  not  necessarily  as  to  its  location.) 

The  accomplishment  of  this  study  will  provide  an  equitable  and  fair  distri- 
bution of  grazing  privileges  and  provide  for  better  range  administration. 

Until  the  above  information  is  available,  it  is  recommended  that  the  allow- 
ance to  the  operators  in  this  area  continue  as  previously  recognized. 

The  district  grazier  stated  that  such  recommendation  had  been 
considered  by  him,  and  that  grazing  privileges  would  be  granted 
in  accordance  therewith  provided  the  appellant  indicated  that  such 
allowance  was  acceptable. 

On  December  1,  1942,  Mathes  filed  an  appeal,  and  as  grounds 
therefor  asserted  (1)  that  he  had  been  refused  exclusive  use  of  the 
range  in  Scenery  and  Tom  Lyttle  Gulches,  although  by  the  agree- 
ment of  June  1,  1940,  he  was  supposed  to  have  such  range;  (2)  that 
Carl  Seely  had  been  permitted  to  run  sheep  in  Scenery  Gulch 
although  the  range  therein  is  "cow"  range,  and  (3)  that  Short  Gulch 
was  "deducted  from  [his]  Tom  Lyttle  allotment  and  given  to 
other  operators." 

Pursuant  to  this  appeal,  a  hearing  was  held  at  Meeker,  Colorado, 
on  March  20,  1943,  at  which  the  appellant  appeared  in  person,  and 
Carl  H.  Seely,  A.  G.  Fritzlan,  Laurence  Pierce,  and  Mrs.  Julia  M. 
Gillis,  licensees  or  permittees  the  extent  of  whose  grazing  privileges 
would  be  adversely  affected  by  an  increase  in  the  privileges  granted 
to  the  appellant,  appeared  as  interveners.  On  May  14,  1943,  the 
examiner  rendered  his  decision,  affirming  the  decision  of  the  district 
grazier,  and  by  his  letter  of  May  29,  1943,  received  by  the  Grazing 
Service  on  June  2,  1943,  the  appellant  gave  notice  of  his  intention 
to  file  an  appeal  and  asked  for  a  copy  of  the  transcript.  By  a 
letter  of  June  21,  1943,  a  copy  of  the  transcript  was  mailed  to 
the  appellant,  and  he  was  notified  that  any  appeal  taken  should 
be  filed  in  the  office  of  the  Chief  Examiner,  Grazing  Service,  within 
30  days  from  receipt  of  such  transcript. 

The  appeal  was  received  by  the  Grazing  Service  on  July  23,  1943, 
and  while  it  will  be  presumed  by  the  Department  that  the  appeal 
was  timely  filed,  there  is  nothing  in  the  record  which  establishes  this 
definitely,  as  there  is  no  evidence  of  the  date  when  it  was  received, 
as  required  by  section  9(j)  of  the  Federal  Range  Code,  which  pro- 
vides that,  in  the  case  of  an  appeal,  "The  examiner  shall  include 
in  the  record  proof  of  delivery  of  the  transcript  showing  the  date 
of  such  delivery."  Also,  attention  is  directed  to  the  decision  of  the 
Department  in  George  Carson  and  Sons  (A.  23584),  decided  April 
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28,  1943,  wherein  instructions  were  given  that  the  records  of  appeals 
should  be  sufficiently  complete  to  permit  the  Department  to  deter- 
mine whether  or  not  the  appeals  have  been  timely  filed. 

Another  procedural  defect  appears  in  the  case.  By  his  letter  of 
July  26,  1943,  the  chief  hearings  officer  advised  the  appellant  that 
the  appeal  had  been  received,  but  that  it  was  necessary  for  the  latter 
to  serve  copies  of  the  appeal  on  the  interveners  of  record  and  to 
furnish  evidence  of  such  service.  In  response,  the  appellant,  by 
his  letter  of  August  9,  1943,  advised  the  chief  hearings  officer  that 
his  attorney  had  sent  copies  of  the  appeal  to  the  interveners  "by 
registered  mail  which  should  be  sufficient."  No  registry  return 
receipts  showing  that  the  interveners  received  copies  of  the  appeal, 
or  any  affidavits  of  personel  service  were  furnished.  On  August 
12,  1943,  identical  letters  were  addressed  to  the  interveners  by  the 
office  of  the  chief  hearings  officer,  wherein  it  was  stated  that  copies 
of  appeal  were  forwarded  therewith. 

First,  the  mere  unsworn  and  uncorroborated  statement  in  the 
appellant's  letter  that  his  attorney  had  sent  copies  of  the  appeal 
to  the  interveners  by  registered  mail  is  not  sufficient  evidence  of 
service,  for  while  the  regulations  do  not  so  provide  specifically,  it  is 
at  least  implicit  that  an  allegation  of  service  either  be  supported 
by  signed  registry  return  receipts  or  that  an  affidavit  of  personal 
service  be  furnished. 

Secondly,  the  Grazing  Service  should  not  take  it  upon  itself  to 
perfect  an  appeal  for  an  appellant.  The  procedural  requirements 
of  the  Code  with  respect  to  appeals  are  important  and  an  appeal 
may  fail  for  neglect  in  fulfilling  such  requirements  just  as  it  may 
for  failure  to  show  substantive  grounds.  Especially  is  this  true 
in  cases  wherein  there  are  interveners,  who  are  entitled  to  insist  on 
at  least  substantial  compliance  with  the  procedural  requirements 
of  the  Code,  and  who  may  relax  their  vigilance  in  their  own  behalf 
by  reason  of  a  proper  assumption  that  they  are  not  obliged  to  defend 
their  interests  against  the  possible  results  of  an  appeal  which  has 
not  been  properly  perfected. 

Were  it  not  for  the  fact  that  three  of  the  four  interveners  have, 
in  letters  addressed  to  the  Grazing  Service,  disclosed  that  copies 
of  the  appeal  have  been  received  by  them,  thus  indicating  a  strong 
probability  that  a  copy  was  also  received  by  the  fourth,  the  appeal 
would  be  dismissed  without  further  consideration.  However,  on 
the  assumption  that  all  interveners  did  receive  copies  of  the  appeal 
and  have  thus  had  the  opportunity  of  placing  their  contentions 
before  the  Department,  the  appeal  will  be  treated  as  though  properly 
perfected,  and  will  be  disposed  of  on  its  merits. 

There  is  no  disagreement  by  the  parties  to  the  case  or  by  the 
Grazing  Service  as  to  the  finding  by  the  Grazing  Service  that  the 
appellant's  base  property  entitles  him  to  graze  264  head  of  cattle 
under  his  permit,  and  it  was  stipulated  that  such  is  the  case  (Tr.  2). 
The  real  difficulty  has  arisen  by  reason  of  the  fact  that  the  appel- 
lant contends  (1)  that  he  has  not  been  allotted  sufficient  range  for 
his  individual  use  to  feed  this  number  of  cattle,  and  (2)  that  he  has 
not  been  given  the  exclusive  use  of  the  range  which,  he  contends, 
he  was  supposed  to  receive  under  the  terms  of  the  agreement  of 
June  1,  1940,  referred  to  above.    This  agreement  reads  as  follows: 
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ARTICLES  OF  AGREEMENT 

We,  the  undersigned,  having  been  duly  selected  to  arbitrate  the  case  of  Zack 
P.  Mathes  versus  Grazing  Service,  U.S.  Department  of  Interior,  in  vrhich  the 
former  formally  protests  public  range  privileges  granted  him  by  the  Advisory 
Board  of  Colorado  Grazing  District  No.  1,  after  considering  all  angles  of  this 
case  have  decided  that  the  Mathes  grazing  license  should  not  be  changed  as 
to  numbers  of  stock,  but  should  have  the  following  changes  regarding  dates 
and  range  description : 

264  cattle,  from  March  17th  to  June  1st,  Entire  drainage  basin  of  Tom  Lyttle 
Draw,  and  Scenery  Gulch,  100%  on  Federal  range. 

264  cattle,  from  June  1st  to  November  30th,  All  Smith  Gulch,  50%  on  Federal 
range. 

264  cattle,  from  November  30th  to  December  31st,  Scenery  Gulch  and  Tom 
Lyttle  Draw,  100%  on  Federal  range. 

In  revising  the  Mathes  range  description  to  include  entire  Tom  Lyttle  Drain- 
age Basin,  it  was  necessary  to  deduct  some  1200  acres  from  the  west  side 
of  sheep  range  of  Fritzlan  and  Jacobs  (namely  that  portion  of  Tom  Lyttle 
Drainage  Basin  lying  east  of  Tom  Lyttle  Draw).  Therefore,  in  consideration 
of  this,  it  is  hereby  agreed  that  said  sheep  allotment  should  extend  East  to 
the  Southwest  corner  of  Mathes  property  in  Section  29,  T.  2  N.,  R.  96  W.,  and 
Northeast  corner  of  Hannon  property  in  Section  29,  T.  2  N.,  R.  96  W. 

(S)  J.  N.  Neal 

June  1,  1940.  (S)  John  F.  Johnston, 

Act.  Regional  Orazier. 

The  above  revisions  being  agreeable  and  satisfactory  to  me,  I  hereby  accept 
same  and  withdraw  all  protests  and  make  no  further  claims  for  additional 
range  privileges  based  on  property  now  owned  or  controlled  by  me. 

(S)   Zack  P.  Mathes 

It  appears  advisable  to  give  a  brief  history  of  this  agreement. 

The  record  indicates  that  the  question  of  the  allotment  of  Federal 
range  to  the  appellant  was  somewhat  of  a  problem  during  the  early 
years  of  the  grazing  district.  In  the  winter  of  1939  and  1940,  the 
appellant's  application  for  a  license  was  under  consideration  and, 
as  a  result  of  his  avowed  intention  to  file  an  appeal  from  what  he 
considered  an  improper  adjudication  of  his  application,  an  "arbitra- 
tion committee"  or  "  board  of  arbitration"  was  appointed  to  make 
a  study  of  the  appellant's  use  of  the  range  and  its  relationship  to  the 
use  others  were  making  in  this  area  (Tr.  11).  Apparently  the  "com- 
mittee" or  "board"  consisted  of  one  J.  N.  Neal,  who  represented  the 
appellant,  and  the  then  district  grazier,  John  F.  Johnston.  Evert 
L.  Brown,  now  district  grazier  for  Colorado  Grazing  District  No.  3 
then  grazier  aide  in  Colorado  Grazing  District  No.  1,  assisted  the 
above  parties  in  their  investigation. 

At  the  conclusion  of  the  investigation,  the  above-quoted  agreement 
of  June  1,  1940,  was  drawn  up  and  signed  as  indicated.  The  appel- 
lant contends  that,  under  the  terms  of  this  agreement,  he  was  to 
be  given  the  exclusive  grazing  use  of  Tom  Lyttle  Draw,  Scenery 
Gulch,  and  Smith  Gulch.  He  has  been  given  the  exclusive  use  of 
the  range  in  the  upper  part  of  Smith  Gulch,  but  his  use  of  Scenery 
Gulch  and  Tom  Lyttle  Draw  is  in  common  with  the  intervener 
Seely,  who  is  permitted  to  graze  2,000  sheep  in  Scenery  Gulch  during 
January  and  February  of  each  year,  and  the  intervener  Fritzlan, 
who  is  permitted  to  graze  75  head  of  cattle  and  horses  for  two 
months  of  each  year  in  Tom  Lyttle  Draw.  The  lower  part  of  Smith 
Gulch  is  used  exclusively  by  Thomas  Brothers,  except  that  during 
such  times  as  water  is  unavailable  in  the  upper  part  of  Smith  Gulch, 
the  appellant  is  permitted  to  cross  the  lower  area  with  his  livestock 
in  order  that  they  may  water  at  White  River. 
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In  substance,  the  appellant's  contentions  are  that  the  range  which 
he  has  been  permitted  to  use  is  inadequate  for  his  permitted  live- 
stock, that  his  grazing  of  such  livestock  on  the  areas  assigned  to 
him,  together  with  the  use  made  of  the  range  by  Seely  and  Fritzlan, 
have  resulted  in  such  detriment  to  the  range  that  it  is  no  longer 
capable  of  supplying  feed  for  his  livestock,  that  under  the  agreement 
of  June  1,  1940,  he  is  entitled  to  an  exclusive  use  of  the  range  in 
Tom  Lyttle  Draw  and  Scenery  Gulch,  that  Short  Gulch  should  be 
considered  a  part  of  Tom  Lyttle  Draw,  and  that  in  the  event  such 
use  is  granted,  he  will  have  adequate  range  for  his  livestock. 

The  agreement  of  June  1,  1940,  in  addition  to  being  subject  to 
the  same  criticism  as  was  given  to  a  similar  agreement  in  the  case 
of  Bolten  and  Bams  et  al,  58  I.D.  193,  decided  Nov.  19,  1942,  in  that 
it  was  apparently  treated  as  an  adjudication  when  in  fact  it  was 
merely  an  expression  of  the  ideas  of  parties  not  charged  with  the 
duty  of  making  such  adjudication  as  to  what  would  end  a  contro- 
versy and  leave  all  parties  satisfied,  is  also  lacking  in  definiteness  to 
a  point  where  it  defies  clear  interpretation  and  construction.  For 
example,  the  provision  which  reads  "264  cattle,  from  March  17th 
to  June  1st,  entire  drainage  basin  of  Tom  Lyttle  Draw,  and  Scenery 
Gulch,  100%  on  Federal  range"  may  be  construed  in  several  ways. 
It  may  mean  that  the  appellant  is  to  be  permitted  to  graze  264  head 
of  cattle  during  the  time  and  on  the  range  specified,  but  that  such 
grazing  is  not  necessarily  to  be  an  exclusive  use  of  such  range  at 
that  time.  On  the  other  hand,  it  would  be  possible  to  construe  the 
agreement  to  mean  that  such  use  would  be  exclusive  during  the  time 
specified,  with  other  licensees  to  use  the  range  during  the  remainder 
of  the  grazing  season.  A  third  possible  construction  would  be  to 
hold  that  the  appellant's  use  is  to  be  exclusive  at  all  times.  C.  E. 
Seymour,  the  district  grazier  for  this  district  from  February  1936, 
to  October  1940,  and  who  therefore  had  considerable  knowledge  of 
the  circumstances  and  events  leading  up  to  the  agreement,  indicated 
in  his  testimony  (Tr.  13,  14)  that  he  did  not  consider  the  agreement 
as  having  the  purpose  of  vesting  any  right  in  the  appellant  to  the 
exclusive  use  of  Scenery  Gulch  or  Tom  Lyttle  Draw.  On  the  other 
hand,  J.  N.  Neal,  who  signed  the  agreement  as  a  representative  of 
the  appellant,  gave  testimony  (Tr.  22)  showing  that  his  understand- 
ing of  the  agreement  was  that  the  appellant  was  to  have  the 
exclusive  use  of  Tom  Lyttle  Gulch,  the  lower  part  of  Scenery  Gulch, 
and  Smith  Gulch  (Tr.  23).  John  F.  Johnston,  who,  with  Neal, 
signed  the  agreement  on  behalf  of  the  Grazing  Service,  did  not 
testify  at  the  hearing,  hence  his  recollection  of  the  intention  of  the 
parties  was  not  disclosed. 

The  examiner  found  that  the  agreement  did  not  serve  to  invest 
the  appellant  with  a  right  to  the  exclusive  use  of  the  areas  men- 
tioned therein,  but  that  it  merely  served  to  delimit  the  periods  of 
time  in  which  the  appellant  would  be  permitted  to  graze  his  livestock 
on  those  areas. 

In  view  of  the  ambiguous  wording  of  the  agreement  and  the  total 
lack  of  unanimity  among  those  who  were  familiar  with  the  circum- 
stances at  the  time  it  was  drawn,  it  would  be  impossible  to  attempt 
to  settle  the  present  controversy  by  recourse  thereto,  even  though 
it  were  to  be  considered  as  binding  the  appellant  and  the  Grazing 
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Service.  In  this  connection,  it  is  significant  that  the  advisory  board 
in  its  recommendation  quoted  by  the  district  grazier  in  his  letter  of 
April  16,  1942,  to  the  appellant  (see  above),  appears  to  have  con- 
sidered the  agreement  as  no  longer  effective. 

This  agreement,  as  did  the  agreement  in  the  Bolten  case,  swpra^ 
illustrates  the  inadvisability  of  attempting  to  accomplish,  by  an 
extracurricular  method,  what  should  have  been  accomplished  by  the 
direct  ruling  of  the  district  grazier  under  the  rules  and  sanction  of 
the  Federal  Range  Code.  That  is  to  say,  there  would  appear  to 
have  been  no  reason  why  the  range  to  be  used  by  the  appellant  could 
not  have  been  ruled  on  by  the  district  grazier  in  accordance  with 
the  applicable  regulations  and  the  information  at  hand  without 
recourse  to  an  agreement.  At  no  time  since  the  district  was  created 
has  there  been  any  question  of  the  dependency  by  use  and  "com- 
mensurability"  of  the  appellant's  base  properties,  and  his  right  to 
a  license  or  permit  for  264  head  of  cattle  has  never  been  questioned. 
Accordingly,  all  that  has  remained  for  determination  was  the  ques- 
tion of  what  range  the  appellant  was  to  use,  and  as  the  areas  of 
available  range  and  the  carrying  capacity  thereof  were  known,  at 
least  in  a  general  way,  the  district  grazier  might  better  have  reached 
his  own  conclusion  as  to  the  range  the  appellant  was  to  use,  as  the 
duties  of  his  position  require,  without  recourse  to  boards,  committees, 
or  agreements. 

It  is  significant  to  note  that,  nearly  two  years  before  the  agree- 
ment was  executed,  the  Department  had  ruled,  in  National  Livestock 
Co.  and  Zach  Cox  (A.  21222),  decided  July  7,  1938,  that  there  is 
nothing  in  the  Taylor  Grazing  Act  or  the  regulations  thereunder 
which  requires  that  a  licensee  or  permittee  be  permitted  to  use  the 
range  which  he  was  accustomed  to  using  in  the  past,  but  that  the 
determination  of  the  range  to  be  used  is  solely  within  the  discretion 
of  the  Grazing  Service.  This  doctrine  has  since  been  affirmed  in 
several  instances.  See,  e.g.,  R.  B,  Hachler  (A.  23168),  decided 
February  10,  1942;  Alice  and  L,  A,  Matter  {K,  23264),  decided 
March  27,  1942.  Accordingly,  the  district  grazier  was  fully  empow- 
ered to  determine  the  range  which  the  appellant  should  use,  without 
the  necessity  for  recourse  to  any  "board"  or  "committee,"  and  with- 
out the  necessity  of  having  an  agreement  reached  by  the  appellant 
or  any  other  party. 

This  is  not  to  be  construed  as  an  indication  that  the  Department 
looks  with  disfavor  upon  amicable  settlements  of  disputes,  or  con- 
demns the  practice  of  obtaining  the  views  of  outside  parties  in  con- 
troversial situations,  but  it  should  be  borne  in  mind  that  at  all  times 
the  primary  responsibility  for  the  adjudication  of  grazing  applica- 
tions is  vested  in  the  district  graziers,  and  that  such  responsibility 
should  be  assumed,  and  not  avoided  through  the  medium  of  agree- 
ments of  ambiguous  phrasing  and  doubtful  effect. 

There  is  nothing  to  indicate  that  the  appellant's  application  could 
not  have  been  properly  adjudicated  at  the  time  of  the  agreement 
by  an  application  of  the  provisions  of  the  Federal  Range  Code  to 
the  facts  at  hand.  Accordingly,  the  "agreement"  must  be  disre- 
garded by  the  Department,  and  the  case  will  be  disposed  of  on  the 
basis  of  the  record  and  the  provisions  of  the  Federal  Range  Code. 
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It  would  appear  that  some  adjustment  should  be  made  in  the 
allotment  of  range  to  the  appellant  and  the  interveners,  for  while 
the  present  district  grazier,  Warren  J.  Gray,  testified  at  the  hearing 
(Tr.  4)  that  the  areas  of  range  involved  in  the  appeal  "are  properly- 
stocked  under  the  present  system  of  licensing,"  other  testimony, 
including  his  own,  indicates  either  that  parts  of  the  range  allotted 
to  the  appellant  are  of  poor  character  and  ajfford  insufficient  forage 
for  the  appellant's  livestock,  or  that  they  are  overstocked.  Roy 
Templeton,  the  chairman  of  the  advisory  board  for  the  district, 
testified  that  he  inspected  the  range  in  Scenery  Gulch  and  Tom 
Lyttle  Draw  on  March  11,  1943,  in  company  with  Gray,  the  district 
grazier,  Gerald  Oldland,  an  advisory  board  member,  Herbert  Griz- 
zard,  who  assisted  the  appellant  in  presenting  his  case  at  the  hearing, 
and  the  intervener  Carl  Seely.  Templeton  stated  that  the  range 
in  lower  Scenery  Gulch  was  very  poor,  with  little  edible  forage, 
but  that  the  range  in  Tom  Lyttle  Draw  was  in  good  condition,  with 
considerable  grass  and  browse  (Tr.  5).  Similar  testimony  was  given 
by  Oldland  (Tr.  7),  Bert  L.  Rosenlund  (Tr.  19),  and  Grizzard 
(Tr.  21),  The  substance  of  the  testimony  of  these  witnesses  indicates 
that  the  range  in  lower  Scenery  Gulch  which  is  used  by  the  appellant 
is  very  poor  and  affords  little  feed.  This  is  not  a  result  of  over- 
grazing but  stems  from  the  fact  that  the  land  is  inherently  poor 
and  suports  little  growth  except  brush  and  cheat  grass. 

In  his  testimony  (Tr.  15  to  18,  inch)  district  grazier  Gray  has 
given  detailed  figures  on  the  carrying  capacity  of  the  range  areas 
in  question,  and  has  compared  these  to  the  appellant's  operational 
range  demand.  The  testimony  shows  that  the  appellant's  operations 
involve  spring,  summer  and  fall  grazing.  His  smnmer  operation 
involves  the  grazing  of  264  head  of  cattle  from  June  1  to  December 
1,  a  period  of  six  months,  thus  requiring  1,584  animal-unit  months 
of  grazing  privileges.  In  the  spring,  his  livestock  are  normally 
turned  out  on  March  16  and  graze  until  June  1,  and  in  the  fall  his 
livestock  are  grazed  from  December  1  to  January  1.  Thus  his  spring 
and  fall  use  totals  three  and  a  half  months  for  264  head  of  cattle, 
totalling  924  animal-unit— months.  His  entire  yearly  operations 
thus  involve  2,508  animal-unit  months  of  range  use. 

As  against  this  figure,  the  total  carrying  capacity  of  the  Federal 
range  used  by  the  appellant  in  Tom  Lyttle  Draw,  Scenery  Gulch, 
and  Smith  Gulch  is  3,757  animal— unit— months,  which  figure  includes 
391  animal-unit-months  supplied  by  range  land  owned  by  the  appel- 
lant in  the  Scenery  Gulch  and  Smith  Gulch  areas,  which  land  is 
grazed  at  the  same  time  as  the  surrounding  Federal  range. 

These  figures  show  that,  were  the  appellant  to  be  given  the 
exclusive  use  of  the  areas  in  question,  he  would  have  a  considerable 
excess  over  his  actual  needs,  such  excess  being  approximately  1,249 
animal— unit— months.  At  the  present  time,  such  excess  is  being 
partly  utilized  as  follows: 

A.  G.  Pritzlan  and 

John  Jacobs 150  animal-unit-months  in  Tom  Lyttle  Draw. 

Carl   Seely 50  animal-unit-months  in  Tom  Lyttle  Draw. 

Carl  Seely 800  animal-unit-months  in  lower  Scenery  Gulch. 

Total 1,000  animal-unit-months. 
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Deducting  this  total  use  from  the  excess  of  1,249  animal-unit- 
months  of  feed  mentioned  above,  there  is  still  an  excess  of  249 
animal-unit-months  on  the  range  used  by  the  appellant  which  is 
not  utilized  and  which  is  available  for  the  appellant's  use.  This 
demonstrates,  therefore,  so  far  as  it  is  possible  to  reduce  such  matters 
to  a  mathematical  demonstration,  that  the  appellant  has  been  granted 
all  and  more  rai\<xe  privileges  than  are  necessary  for  his  operations. 

However,  while  this  over-all  excess  exists,  there  appears  to  be 
some  difficulty  in  the  utilization  of  the  grazing  facilities  by  the  appel- 
lant due  to  the  fact  that  he  uses  each  of  the  three  different  areas  at 
different  times  of  the  year,  and  that  while  there  is  adequate  range 
for  his  livestock  on  two  of  the  area,  his  use  of  lower  Scenery  Gulch 
exceeds  the  carrying  capacity  of  the  range  therein. 

The  district  grazier  has  recognized  the  need  for  some  adjustment 
whereby  greater  use  can  be  made  by  the  appellant  of  the  range 
in  Smith  Gulch  for  a  shorter  period  of  time  in  the  fall,  such  use 
to  be  supplemented  by  a  fall  use  of  the  range  in  Scenery  Gulch 
and  Tom  Lyttle  Draw  (Tr.  17).  Also,  the  district  grazier  suggests 
that  the  appellant  be  prevented  from  turning  his  stock  on  the  range 
on  March  17,  and  that  the  turning-out  date  be  moved  up  to  April 
15,  it  being  the  district  grazier's  intention  thereby  to  conserve  the 
range  during  the  spring  growing  season.  The  district  grazier  has 
stated  that  in  this  district  the  normal  time  for  turning  out  livestock 
in  the  spring  is  between  April  16  and  May  1,  and  that  such  a 
practice  would  not  work  an  undue  hardship  on  the  appellant.  The 
district  grazier  also  points  out  that  gi-azing  privileges  in  this  district 
are  calculated  on  a  basis  of  five  months  base-property  use  and  seven 
months  Federal  range  use,  and  that  the  appellant's  qualified  demand 
is  thus  only  1,848  animal-unit-months  (264  head  of  cattle  for  seven 
months)  as  against  the  2,508  animal— unitr-months  he  now  enjoys. 
(As  the  appellant's  privately  owned  range  land  furnishes  391  animal- 
unit-months,  his  total  Federal  range  use  is  only  2,117  animal- 
unit— months.)  The  adjustments  suggested  by  the  district  grazier 
will  result  in  a  reduction  of  only  seven  animal-unit-months  of  graz- 
ing privileges,  below  his  qualified  demand,  an  insignificant  amount 
when  compared  to  the  total.  Also,  it  does  not  appear  that  such 
reduction  will  work  any  undue  hardship  on  the  appellant. 

The  examiner  has  given  his  approval  to  the  adjustments  suggested 
by  the  district  grazier,  and  they  also  meet  with  the  approval  of  the 
Department.  It  is  clear  that  the  appellant  has  received  all  and 
more  in  the  way  of  grazing  privileges  than  he  is  entitled  to  under 
a  strict  interpretation  of  the  Federal  Range  Code,  and  that  the  ran^e 
upon  which  he  grazes  his  livestock  will,  upon  adjustment  of  his 
operations  in  accordance  with  the  district  grazier's  suggestions,  pro- 
vide him  with  adequate  feed  for  such  livestock. 

It  is  recognized  that  such  an  allowance  does  not  meet  with  the 
appellant's  interpretation  of  the  agreement  of  June  1,  1940,  but  in 
view  of  the  ambiguous  wording  of  that  agreement  and  the  lack  of 
unanimity  in  the  interpretation  of  its  meaning,  plus  the  fact  that 
the  Department  will  in  no  instance  give  support  to  such  an  agree- 
ment where  it  purports  to  confer  grazing  privileges  greatly  in  excess 
of  those  to  which  a  party  may  be  entitled  or  in  excess  of  his  actual 
needs,  it  must  be  disregarded. 
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Accordingly,  the  decision  of  the  examiner  is  affirmed  and  the 
appeal  is  dismissed.  The  district  grazier  will  proceed  promptly 
in  making  the  adjustments  in  the  appellant's  permit  and  in  his  use 
of  the  range,  as  set  out  above. 

Oscar  L.  Chapman, 

Assistant  Secmtary. 


FINE  SHEEP  COMPANY,  Appellant 
A-23680  Decided  May  10,  19U  58 1.D.  686 

3.11  Appeal  Procedure — Burden  of  Proof 

Carrying  capacities  of  lands  can  be  determined  only  by  an  examination  of 
the  lands  and  the  Department  necessarily  will  accept  the  findings  of  the 
Grazing  Service  in  cases  wherein  unfairness  or  discrimination  is  not 
charged,  and  no  effort  is  made  by  the  appellants  to  state  in  what  instances 
the  determinations  are  incorrect,  or  what,  in  their  estimation,  such  deter- 
minations should  have  been. 

3.12  Appeal  Procedure — Sufficiency  and  Weight  of  Evidence 

The  discretion  exercised  by  the  Grazing  Service  in  determining  whether  land 
or  water  shall  constitute  base  property  in  a  given  district  is  one  which 
will  be  disturbed  only  upon  a  showing  that  it  was  arrived  at  capriciously, 
arbitrarily,  or  without  adequate  knowledge  of  the  existing  conditions. 

6.1    Base  Property  (Land)  — Dependency  by  Use 

"Parallel  lands"  are  lands  that  are  generally  of  the  same  character  and  type 
as  the  surrounding  Federal  range.  That  is,  they  are  uncultivated  and 
produce  the  same  general  types  of  forage  and  are  physically  similar  to  the 
surrounding  Federal  range.  Such  lands  are  not  base  property  in  districts 
where  the  Federal  range  can  be  used  only  during  a  part  or  certain  parts 
of  the  year,  as  they  would  not  meet  the  requirement  of  "possession  of 
sufficient  land  *  *  *  to  insure  a  year-round  operation." 

9.  Construction  and  Improvement  Permits 

The  issuance  of  a  permit  to  fence  the  Federal  range  does  not  in  itself  con- 
stitute the  grant  of  a  right  to  use  the  Federal  range  that  is  within  the 
fence. 

12.  Exchange  of  Use 

A  "war  emergency"  license  and  an  exchange  of  use  license  do  not  consti- 
tute licenses  received  as  a  matter  of  privilege  prescribed  by  the  provisions 
of  the  Federal  Range  Code  and  the  applicant  cannot  complain  of  their 
extent. 

DECISION 

The  Fine  Sheep  Company  has  appealed  from  a  decision  of  an 
examiner  of  the  Grazing  Service  which  modified  the  decision  of  the 
district  grazier  on  its  application  for  a  1943  grazing  license  in 
Oregon  Grazing  District  No.  6  (Baker). 

On  December  14,  1942,  the  company,  through  its  president,  John 
Stringer,  filed  an  application  for  a  license  to  graze  400  head  of  cattle 
from  April  1  to  May  31,  1943,  upon  an  individual  allotment  which 
has  been  fenced  by  the  company  under  a  permit  issued  pursuant  to 
section  4  of  the  Taylor  Grazing  Act  of  June  28,  1934  (48  Stat.  1269; 
43  U.S.C.  sec.  315c),  and  to  graze  200  head  of  cattle  in  common  with 
other  licensees  upon  Federal  range  located  "south  of  Durbin  Creek." 
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It  appears  that  the  fenced  allotment  includes  a  considerable  area 
of  privately  owned  lands  that  are  owned  or  controlled  by  the  appel- 
lant or  its  president,  Stringer,  and  approximately  691  acres  of  Fed- 
eral range.  The  appellant  or  its  president  also  owns  or  controls 
other  lands  totaling  686.56  acres  that  are  outside  of  the  fenced  allot- 
ment, and  in  the  notice  sent  to  the  appellant  regarding  the  action 
taken  on  its  application,  it  was  stated,  in  substance,  that  a  license 
to  graze  on  Federal  range,  as  requested  in  the  application,  would 
not  be  granted  but  that  the  591  acres  of  Federal  range  within  the 
fenced  allotment  would  be  exchanged  for  the  use  of  the  686.56  acres 
of  range  land,  wihch,  the  record  shows,  is  unfenced  and  therefore 
cannot  be  conveniently  closed  to  the  livestock  of  other  licensees  so 
as  to  be  subject  to  use  only  by  the  appellant's  livestock.  Subject 
to  the  appellant's  agreement  to  this  exchange  of  use,  the  district 
grazier  ruled  that  a  license  would  be  granted  for  the  grazing  of  400 
head  of  cattle  on  the  fenced  allotment  during  April  and  May  1943. 
In  addition,  the  district  grazier  has  offered  an  exchange-of-use 
license  for  59  head  of  cattle  to  be  grazed  during  April  and  May 
1943,  such  license  being  offered  in  exchange  for  the  grazing  rights 
on  the  "Hickson  tract,"  owned  hj  the  appellant  but  not  suitable  for 
use  by  it  for  the  reason  that  it  lies  within  an  allotment  granted  to 
one  Kivett  or  her  lessee.  Also,  the  district  grazier  has  offered  the 
appellant  what  has  been  termed  a  "war  emergency"  license  to  graze 
41  head  of  cattle  during  the  same  two  months.  The  appellant  thus 
was  offered  a  license  for  500  head  of  cattle,  400  to  be  grazed  on 
the  fenced  allotment,  and  the  remaining  100  to  be  grazed  on  Federal 
rang^e  "south  of  Durbin  Creek." 

The  appellant  appealed  from  the  district  grazier's  decision,  and 
the  case  was  heard  at  Vale,  Oregon,  on  February  25,  1943,  before 
an  examiner  of  the  Grazing  Service.  On  March  22,  1943,  the  exam- 
iner rendered  his  decision,  modifying  the  decision  of  the  district 
grazier  by  ruling  that  the  exchange-of-use  license  for  59  head  of 
cattle  and  the  "war  emergency"  license  for  41  head  of  cattle  should 
stand,  but  that  the  license  to  graze  on  the  fenced  allotment  should  be 
increased  to  500  head.  In  this  connection,  the  examiner's  decision 
reads  in  part  as  follows: 

The  carrying  capacity  rating  of  all  lands  within  the  fenced  pasture  of  the 
appellant,  north  of  Durbin  creek  and  west  of  Burnt  river  has  been  estimated 
by  the  range  examiner  to  be  1026  animal-unit  months,  or  sufficient  forage  for 
the  grazing  of  513  cattle  during  the  months  of  April  and  May.  The  appellant 
has  stated  no  reason  why  he  should  not  graze  500  or  513  head  of  cattle  within 
this  fenced  pasture  during  the  months  of  April  and  May  1943,  rather  than  the 
400  head  of  cattle  referred  to  in  the  application  filed  December  14,  1942.  The 
carrying  capacity  of  the  Federal  range  within  the  fenced  pasture  is  138  animal- 
unit-months,  according  to  the  range  examiner's  report,  and  this  amount  of 
forage  upon  the  Federal  range  is  available  to  the  appellant  irrespective  of  the 
numbers  of  cattle  grazed  within  this  enclosure.  It  appears,  therefore,  that  a 
license  or  licenses  to  the  appellant  for  April  and  May  1943  on  the  basis  of 
500  head  of  cattle  within  the  private  allotment  and  100  head  of  cattle  outside 
the  fenced  pasture,  fully  provides  for  the  numbers  of  livestock  and  period  of 
time  requested  in  the  application,  and  the  appellant  is  not  justified  in  his 
request,  made  at  the  time  of  the  hearing,  to  graze  cattle  south  of  Durbin  creek. 

It  is  from  these  ruling  that  the  present  appeal  has  been  taken. 
The  following  are  substantially  the  assignments  of  error: 
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(1)  That  the  examiner  erred  in  not  directing  the  award  of  a  license  based 
on  the  appellant's  privately  owned  or  controlled  lands  in  Baker  County,  Ore- 
gon, and  elsewhere. 

(2)  That  the  appellant's  watering  facilities  should  be  considered  as  base 
property. 

(3)  That  the  determination  of  the  carrying  capacity  of  the  range  which  the 
appellant  seeks  to  use  was  arbitrary  and  made  without  reference  to  the  amount 
of  livestock  that  could  be  grazed  without  damage  to  the  forage. 

(4)  This  assignment  is  not  altogether  clear  but,  as  interpreted  by  the  Depart- 
ment, the  appellant  appears  to  be  questioning  the  proprietary  of  considering 
the  591  acres  of  Federal  range  within  the  fenced  allotment  as  being  subject 
to  use  by  the  appellant  in  exchange  for  the  use  of  the  appellant's  lands  out- 
side the  enclosure.  Apparently  the  appellant  contends  that,  upon  receiving  a 
section  4  permit  to  fence  the  enclosure,  it  became  vested  with  a  right  to  use 
the  Federal  range  within  the  enclosure,  regardless  of  whether  or  not  it  owned 
or  controlled  base  property  for  the  support  of  a  license. 

In  order  to  treat  fully  the  first  assignment  of  error,  it  is  necessary 
to  set  out  certain  facts  concerning  the  action  taken  generally  on  the 
appellant's  and  other  applications  in  the  district.  According  to  the 
testimony  of  the  district  grazier  (Tr.  4)  only  lands  that  are 
"improved,  cultivated,  cropped  lands  supporting  the  growth  of  hay 
and  grain,  [and]  irrigated  pastures  or  native  range  lands  which  are 
used  by  the  licensees  or  permittees  at  a  period  of  the  year  when 
not  using  the  Federal  range"  are  considered  as  base  properties  for 
licenses  within  the  district,  which  is  taken  to  mean  that  lands  which 
are  similar  in  character  to  the  Federal  range  are  not  acceptable  as 
base  property.  The  lands  of  the  appellant  are  of  the  latter  type, 
i.e.,  range  lands  which,  although  producing  forage  for  livestock,  do 
not  differ  substanially  from  the  surrounding  Federal  range,  and 
thus  are  subject  to  use  at  the  same  time  as  the  Federal  range.  In 
other  words,  the  appellant's  lands  are  what  have  come  to  be  referred 
to  in  the  parlance  of  the  Grazing  Service  as  "parallel  lands." 

While  the  term  "parallel  lands"  has  acquired  extended  usage  the 
necessity  for  its  definition  has  not  heretofore  been  presented  to 
the  Department.  The  district  grazier  stated  at  the  hearing  (Tr.  4) 
that  "purely  range  land,  which  is  used  only  at  the  time  of  year  when 
Federal  range  is  used,  is  not  classified  as  base  property  but  is  con- 
sidered as  parallel  use  land."  This  statement,  while  indicative  of 
the  type  of  land  involved,  is  not  sufficiently  comprehensive  to  afford 
guidance  as  a  general  definition.  It  is  true  that  "parallel"  lands 
are  of  the  same  type  as  the  surrounding  Federal  range,  and  that 
they  thus  are  "range  lands"  in  character.  However,  the  fact  that 
the  lands  actually  are  used  only  at  the  same  time  as  the  Federal 
range  is  not  controlling,  since  it  is  conceivable  that  any  land  which 
produces  forage  can  be  used  at  the  same  time  as  the  surrounding 
Federal  range,  although  in  practice  it  may  not  be  customary  to  do  so. 

Neither  is  the  fact  that,  during  the  priority  period,  the  lands 
were  used  at  the  same  time  as  the  Federal  range  entirely  determina- 
tive of  the  question  whether  such  lands  are  "parallel."  The  district 
grazier  indicated  in  his  testimony  (Tr.  7)  that,  in  some  instance 
wherein  lands  of  the  same  type  as  the  surrounding  Federal  range 
have  been  used  during  the  part  or  parts  of  the  year  when  livestock 
are  not  permitted  on  the  Federal  range  (that  is,  the  "off"  period), 
they  could  be  considered  as  base  property.  This  factor  cannot  be 
accepted  as  a  controlling  standard,  since  there  may  be  instances 
wherein  cultivated  lands  of  a  type  which,  other  things  being  equal, 
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would  be  considered  as  base  property,  have  been  used  to  some  extent 
at  the  same  time  as  the  surrounding  Federal  range. 

In  the  opinion  of  the  Department,  the  term  "parallel  lands"  must 
be  considered  as  embracing  those  lands  that  are  generally  of  the 
same  character  and  type  as  the  surrounding  Federal  range.  That 
is,  they  are  uncultivated  and  produce  the  same  general  types  of 
forage  and  are  physically  similar  to  the  surrounding  Federal  range. 
This  is  the  only  connotation  of  the  term  that  will  permit  its  applica- 
tion in  all  circumstances.  There  is  no  doubt  that  the  appellant's 
lands  are  "parallel  lands"  within  this  meaning,  since  they  are  shown 
to  be  identical  with,  or  similar  to,  the  surrounding  Federal  range. 
They  are  untilled  and  uncultivated,  and  produce  only  native  forage 
which  is  the  same  as  that  on  the  Federal  range.  It  is  true  that  the 
record  indicates  that  the  forage  is  somewhat  heavier  on  the  appel- 
lant's lands,  but  that  is  a  condition  which  may  be  attributed  to  the 
more  limited  use  made  of  the  appellant's  lands,  and  not  necessarily 
to  an  inherent  difference. 

In  his  decision,  the  examiner  upheld  the  refusal  of  the  district 
grazier  to  recognize  the  lands  involved  as  base  property,  and  after 
careful  consideration  of  .the  question  the  Department  is  of  the  opin- 
ion that  the  examiner  was  correct.  Section  1,  paragraph  (a),  of  the 
Federal  Range  Code  of  1942  (7  F.R.  7685),  provides  in  part 
as  follows : 

To  promote  the  highest  use  of  the  public  lands  within  grazing  districts  which 
have  been  or  hereafter  are  established,  possession  of  sufficient  land  or  water 
to  insure  a  year-round  operation  for  a  certain  number  of  livestock  in  connec- 
tion with  the  use  of  the  public  domain  will  be  required  of  all  users. 

In  those  districts  wherein  it  has  been  determined  that  the  Federal 
range  can  be  used  only  during  a  part  or  certain  parts  of  the  year 
there  is  a  presumption  that  any  use  during  other  parts  of  the  year 
is  improper,  either  for  the  reason  that  it  may  result  in  damage  to 
the  range,  or  because  such  use  would  be  impossible  by  reason  of 
snow  or  other  physical  factors.  Therefore,  if  a  license  were  to 
be  issued  on  the  basis  of  ownership  of  parallel  land,  it  would  mean 
that  the  licensed  livestock  would  have  no  feed  during  the  "off"  season. 
Thus  there  would  not  be  "possession  of  sufficient  land  *  *  *  to  insure 
a  year-round  operation."  In  addition,  if  the  impropriety  of  using 
the  parallel  land  during  the  "off"  season  were  to  be  ignored,  and  a 
license  were  to  be  issued  with  knowledge  of  the  fact  that  it  would 
result  in  such  use,  the  purpose  of  the  Code,  also  expressed  in  section 
1,  paragraph  (a),  of  promoting  "the  proper  use  of  the  privately 
controlled  lands  *  *  *  dependent  upon  [the]  public  grazing  lands" 
would  be  defeated.  Furthermore,  the  express  requirement,  in  section 
1,  paragraph  (a),  that  there  be  "possession  of  sufficient  land  or 
water  to  insure  a  year-round  operation  *  *  *"  is  clearly  complimented 
by  the  definition  of  "land  dependent  by  use,"  which  is  defined  in 
Section  2,  paragraph  2(g)  of  the  Code  in  part  as  "forage  land  wliich 
is  of  such  character  that  the  conduct  of  an  economic  livestock  opera- 
tion requires  the  use  of  the  Federal  range  in  connection  with  it  *  *  *" 
In  the  first  assignment  of  error,  the  appellant  complains  also  of 
the  refusal  of  the  examiner  to  direct  the  award  of  a  license  based 
on  the  appellant's  privately  owned  or  controlled  lands  in  Baker 
County,  Oregon,  "and  elsewhere."     As  for  the  lands  situated  "else- 
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where"  little  can  be  said  here  for  the  reason  that  such  lands 
apparently  have  not  been  offered  as  base  property  in  the  Baker 
District,  and  they  therefore  do  not  require  consideration. 

The  appellant's  contention  that  waters  should  be  considered  as 
base  property  in  the  district  involves  a  question  which  already  has 
been  decided  by  the  Department  in  several  cases.  In  Fremont  Sheep 
Company  (A.  23170),  decided  January  20,  1942  (unreported), 
wherein  this  question  was  fully  discussed,  the  Department  held  that 
the  discretion  to  be  exercised  by  the  Grazing  Service  in  the  deter- 
mination of  whether  land  or  water  shall  constitute  base  property 
in  a  given  distract  is  one  which  will  be  disturbed  only  upon  a 
showing  that  it  was  arrived  at  capriciously,  arbitrarily,  or  without 
adequate  knowledge  of  the  existing  conditions.  In  the  present  case 
there  is  nothing  to  indicate  that  the  waters  or  the  lands  of  the  appel- 
lant are  of  such  significance  as  would  require  their  consideration  as 
base  property.  The  area  is  one  in  which  the  Federal  range  can  be 
used  property  only  during  a  part  of  the  year,  thus  requiring  privately 
owned  or  controlled  feeding  facilities  during  the  remainder  of  the 
year  for  the  support  of  licensed  livestock.  The  area  is  subject  to 
heavy  snowfall  which  at  times  makes  the  range  unusable,  regardless 
of  water  conditions.  Land,  rather  than  water,  therefore  is  the  sig- 
nificant factor  in  a  livestock  operation  using  the  Federal  range  in 
this  area.  In  these  circumstances  there  is  nothing  capricious  or 
arbitrary  in  the  refusal  of  the  Grazing  Service  to  treat  water  as  base 
property  in  the  district,  or  anything  to  indicate  that  such  refusal 
stems  from  a  lack  of  knowledge  of  existing  conditions.  Accordingly, 
the  decision  of  the  examiner  on  this  point  is  affinned. 

The  question  of  the  correctness  of  the  carrying  capacitj^  ratings 
of  the  range  has  been  adequately  treated  by  the  examiner.  It  is 
understood  that  the  appellant  challenges  only  the  ratings  given 
the  Federal  range  adjacent  to  the  fenced  allotment  and  "south  of 
Durbin  Creek."  In  the  case  of  Spicer  Brothers  (A.  21923),  de- 
cided March  8,  1939  (unreported),  it  was  stated  that,  as  the  carrying 
capacities  of  lands  can  be  determined  only  by  an  examination  of 
the  lands,  the  Department  necessarily  will  accept  the  findings  of 
the  Grazing  Service  in  cases  wherein  unfairness  or  discrimination 
is  not  charged,  and  no  effort  is  made  by  the  appellants  to  state  in 
what  instances  the  determinations  are  incorrect,  or  what,  in  their 
estimation,  such  determinations  should  have  been. 

The  appellant's  complaint  arises  from  its  failure  to  have  obtained 
a  license  to  graze  200  head  of  cattle  on  the  Federal  range  adjacent 
to  the  fenced  allotment.  As  stated  above,  it  has  been  licensed  to 
graze  100  head  of  cattle  on  that  range,  41  of  which  are  to  be  grazed 
under  a  "war  emergency"  license,  and  the  remaining  59  to  be  grazed 
under  an  exchange-of-use  license.  The  first  of  these  licenses  ap- 
pears to  have  been  issued  by  the  Grazing  Service  solely  to  aid  in 
increasing  livestock  production  for  war  purposes,  and  since  it  does 
not  constitute  a  license  received  as  a  matter  of  privilege  prescribed 
by  the  provisions  of  the  Federal  Range  Code,  the  appellant  cannot 
complain  of  its  extent.  Neither  should  the  second  portion  of  this 
license  be  so  regarded,  since  it  has  been  issued  by  the  Grazing  Serv- 
ice only  in  an  effort  to  allow  the  appellant  to  receive  some  benefit 
from  its  unprotected  private  lands.    Accordingly,  as  neither  of  the 
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licenses  referred  to  has  been  issued  as  a  matter  of  right,  the  car- 
lying  capacity  of  the  range  is  of  no  consequence,  for  even  though 
it  were  greater  than  has  been  calculated,  it  would  not  necessarily 
benefit  the  appellant. 

However,  even  assuming  that  the  appellant  had  suffered  a  reduc- 
tion in  a  regular  grazing  license  because  of  the  determination  of 
the  carrying  capacity  of  the  range  in  question,  there  has  been  no 
showing  that  would  cast  any  serious  doubt  on  the  adequacy  of  the 
ratings  as  given.  The  appellant  depends  upon  a  statement  by  the 
district  grazier  that  the  range  would  temporarily  carry  more  live- 
stock, and  the  fact  that  the  range  has  on  several  occasions  caught 
fire  and  burned,  as  support  for  increasing  the  rating  of  the  carrying 
capacity  of  the  range  and  an  increase  in  its  licenses.  Neither  fact 
is  sufficient  to  justify  such  increase.  The  district  grazier  did  not 
categorically  state  that  the  range  would  carry  more  livestock,  but 
qualified  his  statement  by  the  observation  that  such  increased  use 
would  be  only  temporarjr  and  would  probably  result  in  detriment 
to  the  range  by  preventing  new  perennial  plants  from  becoming 
established.  In  other  words,  the  district  grazier,  while  recognizing 
that  the  range  could  be  used  for  a  limited  time  by  a  greater  num- 
ber of  livestock,  felt  that  such  use  would  prevent  the  improvement 
of  the  range.  This  in  itself  is  sufficient  to  justify  the  refusal  to 
permit  more  livestock  to  use  the  range.  As  for  the  fires  on  the 
range,  it  is  by  no  means  certain  that  they  have  resulted  from  an 
excess  of  forage  growth,  or  that  such  fires  could  have  been  pre- 
vented by  closer  cropping  by  grazing  livestock.  As  there  has  been 
no  showing  sufficient  to  indicate  that  the  rating  given  the  range 
in  question  is  erroneous,  and  in  view  of  the  fact  that  the  licenses 
given  the  appellant  to  use  this  range  were  not  granted  in  such  cir- 
cumstances as  would  entitle  the  appellant  to  complain  of  their  ex- 
tent or  duration,  the  appeal  is  to  this  extent  denied. 

The  contention  of  the  appellant  that  a  right  to  graze  on  the  591 
acres  of  Federal  range  within  its  fenced  allotment  was  given  the 
appellant  as  an  incident  to  the  section  4  permit,  and  that  it  should 
therefore  not  be  considered  in  the  determination  of  the  exchange- 
of-use  license,  is  without  merit.  The  issuance  of  a  section  4  permit 
does  not  in  itself  constitute  the  grant  of  a  right  to  use  the  Federal 
range  that  is  within  the  fence  constructed  under  such  permit.  The 
appellant  contends  that  such  right  was  granted  in  exchange  for  its 
promise  to  construct  the  fence.  There  is  nothing  in  the  record  that 
supports  this  contention  and  such  an  agreement  in  any  event  would 
be  of  doubtful  validity  in  the  absence  of  some  provision  of  law  or 
regulation  for  the  granting  of  grazing  privileges  in  exchange  for 
benefit  or  services.  Also,  it  would  appear  that  the  construction  of 
the  fence  was  for  the  benefit  of  the  appellant  and  not  the  Govern- 
ment, and  thus  it  would  be  difficult  to  see  why  any  assurance  of  this 
type  should  have  been  given  in  order  to  insure  the  building  of  the 
fence.  Licenses  or  permits  to  use  the  Federal  range  are  granted 
only  upon  the  offer  of  base  property  having  the  attributes  neces- 
sary to  support  such  licenses  or  permits,  or  upon  an  exchange-of- 
use  basis.  Federal  range  as  such  cannot  be  base  property,  and  up 
to  the  present  the  appellant  has  had  no  property  which  was  recog- 
nized as  base.    Accordingly  the  appellant's  use  o'f  the  Federal  range 
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within  the  fenced  allotment  represented  a  gratuity  on  the  part  of 
the  Grazing  Service.  If,  then,  the  Grazing  Service  now  requires 
the  use  of  other  lands  which  are  owned  or  controlled  by  tlie  appel- 
lant in  exchange  for  the  use  of  the  Federal  range  in  question,  the 
appellant  cannot  complain.  Accordingly,  the  appeal  in  this  respect 
also  is  without  merit,  and  is  denied. 

The  examiner  ruled  that,  as  the  carrying  capacity  of  the  lands 
within  the  fenced  allotment  is  sufficient  to  permit  the  grazing  of  513 
head  of  cattle  during  the  months  of  April  and  May,  a  license  for 
500  head  of  cattle  should  be  granted  in  place  of  the  license  for  only 
400  head.    This  ruling  also  is  affirmed. 

Before  concluding  it  appears  advisable  to  make  some  mention  of 
a  procedural  question  which  is  presented  by  this  case.  At  the  hear- 
ing, no  interveners  appeared,  and  thus  only  the  Fine  Sheep  Com- 
pany is  a  party  to  the  case.  In  these  cases  the  Grazing  Service  is 
not  an  adversary  party  but  merely  stands  in  the  position  of  a  fact 
finding  agency  which  is  interested  only  in  determining  whether  or 
not  it  has  reached  a  proper  decision  on  an  appellant's  case.  It  is 
noted  that  the  attorneys  for  the  appellant  have  filed  an  affidavit 
with  the  appeal  wherein  it  is  stated  that  a  copy  of  the  appeal  was 
served  upon  the  regional  grazier  for  Oregon  and  upon  the  chairman 
of  the  advisory  board  of  the  Baker  Grazing  District.  Such  service 
was  unnecessaiy.  Section  9(1)  of  the  Federal  Range  Code  provides 
that  a  copy  of  an  appeal  and  any  brief  in  support  thereof  must  be 
served  on  each  party  of  record,  and  that  any  such  party  opposing 
the  appeal  will  be  allowed  twenty  days  within  which  to  file  a  reply 
brief  if  he  so  desires.  This  requirement  applies  only  to  parties  who 
are  adversaries  such  as  appellants  and  interveners,  and  neither  re- 
quires the  service  of  appeals  on  the  Grazing  Service  or  officials 
thereof,  nor  contemplates  the  filing  of  a  reply  brief  by  the  latter. 

In  accordance  with  the  above  rulings,  the  decision  of  the  exam- 
iner is  affirmed  and  the  appeal  is  dismissed. 

Oscar  L.  Chapman, 

Assistant  Secretary. 


WILLIAM  DICTING,  Appellant 
A-23763  Decided  May  11,  19U 

17.2     Transfer  and  Division — Base  Property  Qualification 

A  transfer  of  grazing  privileges  from  one  base  property  to  another  was 
properly  made  without  the  consent  of  the  owner  of  the  base  property  from 
which  the  privileges  were  transferred  where  "the  applicant  for  such  trans- 
fer is  a  lessee  without  whose  established  livestock  operations  such  property 
would  not  have  dependency  by  use  or  priority"  and  the  applicant  held  the 
base  under  lease  at  the  time  of  the  transfer. 

DECISION 

William  Dieting  has  appealed  from  a  decision  of  an  examiner  of 
the  Grazing  Service  which  affirmed  a  decision  of  the  district  grazier 
denying  Dicting's  application  for  a  grazing  permit  in  California 
Grazing  District  No.  2,  (Honey  Lake). 
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The  appellant  is  the  owner  of  approximately  648  acres  of  land 
which  he  acquired  in  1939  under  a  homestead  patent.  He  entered 
the  homestead  late  in  1930,  and  each  year  since  has  leased  the  land 
to  the  J.  J.  Fleming  Company,  which  has  used  the  land  for  grazing 
purposes.  Upon  the  establishment  of  the  grazing  district  in  1935, 
the  appellant  filed  an  application  for  a  grazing  license,  but  the 
application  was  denied,  and  successive  applications  filed  annually 
since  that  time  have  also  been  denied.  As  the  J.  J.  Fleming  Com- 
pany was  in  possession  of  the  appellant's  land  from  the  time  of 
homestead  entry  throughout  the  remainder  of  the  priority  period, 
any  dependency  by  use  which  the  land  may  have  acquired  was  cre- 
ated by  the  company's  livestock  operations,  and  the  company  regu- 
larly applied  for  and  received  licenses  based  upon  the  control  of 
the  land.  Also,  it  may  be  noted  that,  notwithstanding  the  fact  that 
the  appellant's  lands  were  at  all  times  since  the  date  of  the  patent 
under  lease  to  the  Fleming  Company,  the  appellant  continued  to 
apply  for  licenses  on  the  basis  of  ownership  of  the  land. 

Late  in  1942,  while  in  possession  of  the  land  under  a  lease  for 
that  year,  the  company  applied  for  permission  to  transfer  the  li- 
cense to  other  land  which  it  owned  and,  the  advisory  board  having 
recommended  favorably  on  the  application,  it  was  approved.  As  a 
result  of  this  transfer,  the  appellant's  land  lost  its  dependency  by 
use. 

On  November  13,  1942,  the  appellant  filed  his  application  for  a 
grazing  permit.  On  the  face  of  the  application  the  appellant  wrote 
"again  I  announce  that  I  have  leased  my  homestead  with  combined 
grazing  unit  for  the  calendar  year  1943  with  the  J.  J.  Fleming 
Company  of  Wendel,  California,"  etc.  Upon  the  rejection  of  the 
application  by  the  district  grazier  for  the  reason  that  the  land  was 
no  longer  dependent  by  use.  Dieting  appealed,  and  the  case  was 
heard  on  August  19,  1943,  before  an  examiner  of  the  Grazing  Serv- 
ice. At  the  hearing,  the  J.  J.  Fleming  Company  appeared  as  an 
intervener.  On  September  23,  1943,  the  examiner  rendered  his  de- 
cision affirming  the  decision  of  the  district  grazier  and  the  present 
appeal  followed. 

In  his  appeal  Dieting  raises  several  points,  some  of  which  are  not 
altogether  clear.  He  first  alleges  that  the  record  of  the  hearing  is 
incomplete  and  that  some  of  the  testimony  was  not  transcribed.  He 
also  alleges  that  certain  records  of  the  Grazing  Service  concerning 
his  recurrent  applications  have  been  lost.  However,  it  does  not 
appear  that  such  testimony  and  records  as  may  be  missing  would 
have  any  bearing  on  the  case,  for  the  primary  issue  is  well  defined 
and  all  facts  germane  to  that  issue  are  available.  The  transfer  of 
a  license  from  the  appellant's  land  to  other  land  which  the  Fleming 
Company  owns  was  effected  under  the  provisions  of  section  7,  para- 
graph (b)  of  the  Federal  Range  Code  of  1942  which  reads  as  fol- 
lows: 

Transfer  of  a  License  or  Permit;  Limitations;  Effects:  Consent  of  Owner 
or  Encumhrancer.  Upon  application  by  a  licensee  oi-  permittee,  and  after  refer- 
ence to  the  advisory  board  for  recommendation,  the  district  grazier  may  allow 
a  license  or  permit  based  on  ownership  or  control  of  land  to  be  transferred 
to  other  land  or  a  license  or  permit  based  on  ownership  or  control  of  water 
to  be  transferred  to  other  water  within  the  same  service  area,  Provided,  That 
such  transfer  will  not  interfere  with  the  stability  of  livestock  operations  or 
with  proper  range  management  and  will  not  affect  adversely  the  established 
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local  economy,  Provided  further,  That  no  such  transfer  will  be  allowed  with- 
out the  written  consent  of  the  owner  or  owners  and  any  encumbrancers  of  the 
base  property  from  which  the  transfer  is  to  be  made,  except  that  when  the 
applicant  for  such  transfer  is  a  lessee  without  whose  established  livestock 
operations  such  property  would  not  have  dependency  by  use  or  priority,  such 
consent  will  not  be  required.  Upon  the  allowance  of  a  transfer  under  this 
paragraph,  the  base  property  from  which  the  transfer  is  made  shall  lose  its 
dependency  by  use  or  priority  to  the  extent  of  the  license  or  permit  transferred. 
[Italics  supplied.] 

The  fact  that  the  appellant's  land  would  not  have  the  attribute  of 
dependency  by  use  were  it  not  for  the  livestock  operations  carried 
on  by  the  intervener  company  during  the  priority  period  cannot  be 
questioned,  for  during  that  part  of  the  period  after  the  land  was 
entered  as  a  homestead,  to  the  close  of  the  period  on  June  28,  1934 
(see  section  2(g)  of  the  Code),  the  intervener  held  and  used  the 
land  for  livestock  purposes  under  successive  yearly  leases  and  the 
appellant  had  no  livestock.  Therefore,  as  the  intervener  was  the 
lessee  of  the  land  at  the  time  of  the  transfer  of  the  license,  its  right 
to  make  such  transfer  under  the  above  quoted  provisions  of  the 
Code  appears  to  be  clearly  established.  However,  the  appellant 
questions  this  right  on  two  grounds,  first,  that  the  land  and  the 
grazing  privileges  have  always  been  considered  as  a  unit,  and  that 
there  was  an  understanding  between  him  and  the  Fleming  Company 
that  such  unit  would  be  preserved,  and,  second,  that  had  the  Graz- 
ing Service  granted  his  applications  for  licenses  the  land  would  not 
have  been  leased  to  the  Fleming  Company,  and  thus  the  latter  would 
have  been  in  no  position  to  apply  for  the  transfer. 

As  for  the  appellant's  first  contention,  it  may  be  pointed  out  that 
the  Grazing  Service  cannot  be  held  to  notice  of  any  understandings 
which  may  have  existed  between  the  appellant  and  his  lessee.  Fur- 
thermore, the  record  contains  no  proof  of  such  an  understanding. 
If  there  was  such  an  understanding,  and  the  transfer  constitutes  a 
violation  thereof,  the  appellant's  recourse  is  to  the  courts  and  not  to 
the  Department,  for  so  far  as  the  Grazing  Service  was  concerned 
the  information  available  at  the  time  of  transfer  indicated  clearly 
that  the  intervener  was  fully  entitled  to  have  the  transfer  approved, 
and  such  approval  was  given  in  accordance  with  the  applicable  Code 
provisions. 

While  the  rejections  of  the  appellant's  applications  may  have  pre- 
vented his  entering  the  livestock  business  and  thus  prompted  his 
leasing  of  the  land,  it  may  be  pointed  out  that  at  no  time  did  he 
avail  himself  of  his  right  to  appeal  to  the  Department  from  such 
rejections.  This  is  not  to  be  taken  as  an  indication  that  the  Depart- 
ment feels  that  an  appeal  would  have  been  successful,  for  it  is  clear 
that  so  long  as  he  leased  his  base  property  he  did  not  have  such 
control  thereof  as  would  entitle  him  to  a  license  based  thereon.  But 
in  any  event,  the  appellant  cannot  now  complain  when  he  has  slept 
on  his  rights  and  failed  to  prosecute  an  appeal  in  the  matters. 

Accordingly,  it  appears  beyond  question  that  the  transfer  of  the 
license  was  properly  allowable  in  all  respects,  and  that  it  has  resulted 
in  no  violation  of  the  rights  of  the  appellant.  The  Grazing  Service 
is  directed  to  determine  whether  the  appellant,  Dieting,  is  entitled  to 
free-use  grazing  privileges  for  any  stock  owned  by  him  and  kept  for 
domestic  purposes.     Also,  to  provide  for  exchange  of  use  of  forage 
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to  the  extent  of  the  carrying  capacity  in  animal-unit  months  of  feed 
that  may  be  available  on  the  lands  owned  by  Dieting.  The  decision 
complained  of  is  therefore  affirmed  and  the  appeal  is  dismissed. 

Oscar  L.  Chapman, 

Assistant  Beei'etary, 


ED  0.  BROWN,  Appellant 

A-23835  Decided  July  26,  19U 

5.4    Base  Property  (Generally) — Qualification,  Extent  of  Public  Domain 
Use 

Where  the  evidence  as  a  whole  clearly  shows  that  there  was  no  substantial 
use  of  the  base  property  in  connection  with  the  public  range  during  the 
priority  years,  the  land  will  not  qualify  as  Class  1  base  property. 

DECISION 

Ed  O.  Brown  has  appealed  from  a  decision  of  an  examiner  of  the 
Grazing  Service  affirming  a  decision  by  the  regional  grazier  which 
held  for  cancelation  in  part  a  grazing  license  issued  to  him  in  Mon- 
tana Grazing  District  No.  5. 

The  action  taken  by  the  regional  grazier  was  based  upon  informa- 
tion received  by  the  Grazing  Service  to  the  effect  that  one  of  the 
base  properties  known  as  the  Ross  place,  described  as  the  N1/2NE14, 
SEi4NEi^  and  the  NEl4SEl^  Sec.  21,  T.  5  N.,  R.  2  E.,  listed  hy 
the  appellant  in  the  application  for  grazing  privileges  upon  which 
the  license  was  granted,  was  not  qualified  as  land  dependent  by  use 
as  defined  in  section  2,  paragraph  (g)  of  the  Federal  Range  Code. 

Section  9,  paragraph  (d)  of  the  said  Code  provides  that  licenses 
or  permits  will  be  subject  to  cancelation  to  the. extent  that  they  have 
been  improperly  issued  and  prescribes  the  procedure  for  action  by 
the  Grazing  Service  in  such  cases.  . 

Brown  was  advised  by  the  regional  grazier  as  follows:  "Informa- 
tion divulged  by  the  former  operator  who  controlled  that  part  of 
your  base  property  known  as  the  Ross  Place  from  1928  to  May  18, 
1933,  indicates  that  the  Ross  place  was  not  used  with  Federal  range 
during  that  period.  That  would  only  permit  the  Ross  place  one 
year's  use  of  Federal  range  during  the  5 -year  period  preceding  June 
28,  1934.  Consequently,  it  is  necessary  for  this  office  to  cancel  the 
grazing  privileges  based  on  the  Ross  place." 

Brown  appealed  and  the  case  was  set  for  hearing  before  an  ex- 
aminer of  the  Grazing  Service.  Appellant  appeared  at  the  time  and 
place  set  and  was  represented  by  counsel.  Frank  O'Connell  ap- 
peared as  an  intervener  because  of  his  interest,  as  transferee,  in  a 
pending  application  for  the  transfer,  in  accordance  with  the  provi- 
sions of  section  7,  paragraph  (b)  of  the  Federal  Range  Code,  of 
the  grazing  privileges  of  the  appellant,  wliich  are  based  on  the  Ross 
place  and  several  other  properties. 

Certain  of  the  facts  relevant  to  the  case  were  stipulated  and  con- 
siderable testimony  was  offered  by  the  appellant  and  intervener  and 
their  witnesses.  It  was  stipulated  that  the  issue  in  the  case  is 
whether  the  property  of  the  appellant  known  as  the  "Ross  place" 
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is  qualified  within  the  provisions  of  section  2,  paragraph  (g)  of  the 
Federal  Range  Code  or  other  applicable  provisions  of  said  Code  as 
a  class  1  base  property  and  if  so,  what  is  the  extent  of  its  qualifi- 
cations. 

The  examiner  found  that  the  evidence  shows  conclusively  that  the 
Ross  place  was  not  used  in  livestock  operations  in  connection  with 
the  public  domain  for  two  consecutive  years  or  for  any  three  years 
in  the  5-year  period  immediately  preceding  June  28,  1934.  He  there- 
fore held  that  this  property  is  not  dependent  by  use  as  required 
by  the  Code  and  that  its  classification  as  class  1  property  was  in- 
correct. He  accordingly  affirmed  the  -action  of  the  regional  grazier 
in  holding  the  appellant's  license  for  cancelation  as  to  the  part  which 
was  based  on  the  Ross  property,  on  the  ground  that  it  was  improp- 
erly issued  to  that  extent. 

it  is  contended  in  the  appeal  that  the  findings  of  fact  and  deci- 
sion of  the  examiner  are  contrary  to  the  law  and  the  evidence,  and 
further,  that  the  examiner  erred  in  denying  the  appellant's  motion 
that  all  proceedings  relating  to  the  grazing  area  in  District  No.  5 
in  which  the  Ross  property  is  situated,  be  consolidated  and  heard 
by  the  examiner  as  one  proceeding. 

The  application  papers  of  the  appellant  include  an  affidavit,  dated 
January  6,  1939,  concerning  his  private  land  ownership  and  public 
land  use,  in  which  are  listed  his  several  base  properties  and  the 
public  range  used  in  connection  therewith.  The  following  statement 
is  made  regarding  the  Ross  place :  "Took  over  contract  on  the  place 
in  fall  of  1932  from  Stayner.  Leased  to  Jarosh  May  25, 1933.  Brown 
sheep  fed  from  here  fall  of  1932  first  time  when  hay  was  hauled  to 
Crow  Creek  by  Brown  using  Jarosh's  hay  nearer  Crow  Creek 
Doughty  place  in  exchange  for  hay  raised  on  Ross  place." 

The  public  range  used  for  the  years  1932  and  1933,  as  stated  in 
the  affidavit,  was  as  follows :  Section  25,  T  6  N.,  R.  1  W.,  Sections  1 
to  4,  9  to  12,  T.  6  N.,  R.  1  E.,  N1/2  Sections  13  to  15,  T.  6  N.,  R.  1 
E.,  Sections  25,  26,  27,  32  to  35,  T.  7  N.,  R.  1  E.,  Sections  7  and  18, 
T.  6  N.,  R.  2  E.,  spring,  fall,  and  winter. 

The  record  shows  that  licenses  were  issued  to  appellant  each  year 
from  1937  to  1943,  inclusive.  During  the  last  three  years  he  received 
nonuse  licenses  for  1,250  sheep  33  percent  on  Federal  range  amount- 
ing to  247  animal  unit  months,  the  period  of  use  being  from  Decem- 
ber 1  to  the  following  February  28.  March  24,  1943,  appellant  filed 
an  application  for  transfer  of  license  or  dependency  by  use  which 
it  appears  involved  his  entire  license  based  on  the  Ross  place  and 
two  other  properties,  known  as  the  Wisemiller  and  Krona  places, 
situated  in  T.  6  N.,  Rs.  1  and  2  E.,  to  the  Round  Grove  Ranch  prop- 
erties owned  by  Frank  O'Connell,  who  is  also  a  licensee  or  permit- 
tee in  the  area.  The  advisory  board  of  the  district  recommended 
favorable  consideration  of  the  application  to  transfer,  conditioned 
upon  a  determination  by  the  district  grazier  of  the  grazing  privi- 
leges and  licenses  which  may  properly  be  transferred. 

In  the  brief  in  support  of  the  appeal,  appellant  maintains  that  the 
Ross  property  was  used  for  at  least  two  consecutive  years  during 
the  priority  period  and  in  support  thereof  states  in  substance  that 
the  evidence  shows  that  Brown  bought  the  place  in  1932  with  the 
hay  crop  thereon  from  the  then  owner,  Stayner,  that  he  agreed  to 
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sell  the  1932  crop  of  hay  to  Stayner  and  to  use  the  money  received 
to  replace  the  hay  close  to  where  appellant's  stock  was  being  win- 
tered upon  another  property.  Briefly,  the  testimony  shows  that  the 
appellant,  who  has  been  in  the  livestock  business  since  1925,  made  a 
deal  with  William  Stayner  in  the  latter  part  of  July  or  early 
August  1932,  looking  to  the  purchase  of  the  Ross  place,  as  Stayner 
was  then  negotiating  for  the  purchase  of  another  place  and  was 
expecting  to  remove  thereto  shortly.  It  appears  that  Stayner  was 
unable  to  secure  possession  of  the  other  property  at  any  time  during 
the  year  1932,  and  that  he  also  was  unable  to  make  a  conveyance 
of  the  Ross  property  because  of  tax  difficulties.  Stayner  had  some 
of  his  own  stock  on  hand  and  the  appellant  agreed  that  he  might 
remain  on  the  place,  put  up  the  hay  and  run  his  stock  there  until 
he  got  possession  of  his  other  property.  The  appellant's  stock  was 
held  on  the  Crow  Creek  place  and  he  bought  hay  near  that  place, 
allowing  Stayner  to  use  the  hay  on  the  Ross  place.  Stayner  re- 
mained on  the  Ross  place  for  the  winter,  using  up  all  of  the  1932 
hay  for  his  own  stock  except  one  stack  and  part  of  another,  moving 
to  the  new  place  in  the  spring  of  1933.  He  deeded  the  Ross  place 
to  Brown  and  Gabisch  in  May  1933,  the  grantee  Brown  being  the 
father  of  appellant.  Some  mention  of  these  arrangements  was  made 
in  the  affidavit  filed  by  the  appellant  in  1939,  and  since  licenses  were 
issued  subsequent  to  1940,  recognizing  the  Ross  place  as  base  prop- 
erty, he  apparently  assumed  that  the  arrangement  afforded  a  satis- 
factory basis  for  the  license.  The  Ross  place  was  leased  to  John 
Jarosh  from  the  time  it  was  acquired  by  Brown  and  Gabisch  in 
1933,  to  1938,  on  a  share-crop  basis. 

During  the  years  that  Stayner  had  the  place,  according  to  his 
testimony,  he  did  not  run  his  stock  upon  the  public  range  and  the 
extent  that  Jarosh  used  the  public  range  during  his  tenancy  of  the 
Ross  place  is  not  clear  from  any  information  developed  at  the  hear- 
ing. The  evidence  presented  as  a  whole  clearly  shows  that  there 
was  no  substantial  use  of  the  Ross  property  in  connection  with  the 
public  ran^e  during  the  priority  years,  as  required  by  the  Federal 
Range  Code,  to  establish  dependency  by  use  and  hence  the  land  was 
not  qualified  as  class  1  base  property  entitled  to  a  preferential  right 
to  license.  Auguste  Nicolas^  57  I.D.  90,  Mrs.  Myrtle  Colvin^  A. 
£3063,  decided  September  26,  1941,  unreported. 

With  respect  to  appellant's  motion  to  consolidate  all  proceedings 
relating  to  this  grazing  area,  it  appears  that  the  examiner's  action 
in  denying  the  motion  was  correct.  The  issue  raised  on  this  appeal 
was  whether  or  not  the  Ross  lands  which  were  offered  as  base  prop- 
erty had  sufficient  use  during  the  priority  period  (June  28,  1929  to 
June  27,  1934,  inclusive)  to  invest  the  land  with  the  attribute  of 
dependency  by  use.  Questions  which  may  be  raised  concerning  other 
properties  did  not  concern  the  matter  in  issue.  It  is  true  that  a 
reduction  in  the  grazing  privileges  of  the  appellant  to  the  extent 
that  they  are  based  on  the  Ross  property  would  leave  available  for 
use  by  others  the  number  of  animal  unit  months  of  use  effected  by 
the  reduction.  However,  the  most  any  licensee  in  the  area  would 
be  entitled  to  receive  would  depend  upon  the  qualifications  of  his 
particular  property  as  determined  by  the  standards  prescribed  by 
the  Federal  Range  Code.     The  procedure  for  action  upon  applica- 
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tions,  the  filing  of  protests  and  appeals,  and  the  holding  of  hearings 
is  clearly  set  out  in  section  9  of  the  Code.  Appellant's  motion  can- 
not be  entertained  under  the  rules  prescribed,  which  are  believed  to 
be  liberal  in  their  scope  and  adequate  to  safeguard  all  interests  of 
tlie  interested  range  users. 

In  connection  with  appellant's  reference  to  a  fence  line  agreement 
between  parties  in  this  area,  it  is  sufficient  to  note  that  such  agree- 
ments have  been  sanctioned  when  practicable  and  have  been  encour- 
aged by  the  Grazing  Service  when  not  inconsistent  with  the  provi- 
sions of  the  Federal  Eange  Code,  but  such  agreements  cannot  pre- 
clude the  necessity  for  determining  the  respective  rights  of  the  allot- 
tees so  far  as  numbers  of  livestock,  time  of  grazing,  and  other  re- 
lated matters  are  concerned. 

It  is  noted  that  the  examiner  called  attention  to  certain  defects 
in  the  appellant's  application  for  transfer  of  the  license  which 
should  be  remedied  by  appellant  before  final  action  is  taken  thereon, 
in  the  event  he  desires  to  proceed  with  the  transfer  of  rights  based 
upon  other  properties  whose  dependency  by  use  has  not  been  ques- 
tioned. 

In  view  of  the  foregoing,  the  decision  of  the  examiner  is  affirmed 
and  the  appeal  is  dismissed. 

Oscar  L.  Chapman, 

Assistant  Secretary. 


PETE  SAVAGE,  Appellant 
A-23874  Decided  July  26,  19U 

5.1    Base  Property  (Generally) — Ownership  or  Control 

A  well  situated  upon  a  canceled  homestead  entry  does  not  constitute  base 
property  which  will  support  an  application  for  grazing  privileges. 

DECISION 

Pete  Savage  has  appealed  from  a  decision  of  an  examiner  of  the 
Grazing  Service  which  affirmed  a  decision  of  the  district  grazier 
denying  Savage's  application  for  a  1943-1944  grazing  license  in 
New  Mexico  Grazing  District  No.  6. 

The  record  shows  that  on  May  1,  1943,  the  appellant  filed  an 
application  for  a  license  to  graze  20  cattle  and  35  horses  upon  an 
allotment  consisting  of  certain  privately  controlled  land  and  Fed- 
eral range  in  T.  7  S.,  K.  25  E.,  N.M.M.,  but  that  the  application 
was  denied  on  the  ground  that  he  did  not  own  or  control  base 
property  used  in  livestock  operations  as  defined  in  section  2,  para- 
graph (d)  of  the  Federal  Range  Code. 

At  the  hearing  before  the  examiner  upon  the  appeal  from  the 
action  of  the  district  grazier,  M.  M.  Potter,  of  Potter  &  Company, 
to  whom  a  license  had  been  issued  for  the  Federal  range  applied 
for  by  Savage,  was  recognized  as  an  intervener.  No  formal  testi- 
mony was  offered.  The  case  was  submitted  upon  stipulations  of  fact 
and  a  brief  statement  by  each  party  of  the  basis  of  his  claim  of  own- 
ership or  control  of  the  well  offered  as  base  property,  which  both 
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parties  are  claiming  and  are  relying  upon  in  support  of  their  re- 
spective applications  for  grazing  privileges. 

The  examiner  in  his  decision  held  that  the  appellant  had  failed  to 
show  that  he  owns  or  controls  the  said  property  and  affirmed  the 
action  of  the  district  grazier. 

In  this  grazing  district,  the  Grazing  Service  has  determined  that 
water  shall  constitute  base  property  for  the  purpose  of  computing 
the  extent  of  a  license  or  permit  for  grazing  privileges  on  the  pub- 
lic range.  The  base  property  offered  in  this  case  consists  of  a  well 
and  water  therein  situated  upon  the  SEi/^SWi/i  Sec.  11,  T.  7  S.,  E. 
25  E.,  N.M.M.,  which  has  been  recognized  as  "full-time  water"  and 
"prior  water"  within  the  definitions  of  the  terms  contained  in  the 
Federal  Range  Code  and  hence  qualified  as  class  1  water  in  accord- 
ance with  the  classification  provided  for  in  section  4  of  the  Code. 
Grazing  licenses  based  on  this  property  have  been  issued  to  the  in- 
tervener for  an  allotted  area  from  year  to  year  including  the  license 
for  the  1943-1944  grazing  season. 

The  records  show  that  for  a  number  of  years  prior  to  September 
16,  1942,  the  intervener  had  a  homestead  entry  covering  the  WI/2EV2 
Sec.  11,  and  Ni^Ni^  Sec.  14,  said  township,  which  included  the  land 
upon  which  the  well  is  located  and  which  was  canceled  by  the  Gen- 
eral Land  Office  on  the  above  date  on  the  ground  that  the  entryman 
had  not  fulfilled  the  requirements  of  the  homestead  laws.  In  Janu- 
ary 1938,  he  leased  the  land  to  the  appellant  who  has  occupied  the 
premises  since  that  time.  Upon  cancelation  of  the  entry,  intervener 
was  allowed  an  opportunity  to  remove  his  improvements,  which 
privilege  he  failed  to  exercise,  but  he  subsequently^  applied  to  the 
Grazing  Service  for  a  permit  under  section  4  of  the  Taylor  Grazing 
Act  approved  June  28,  1934  (48  Stat.  1269),  as  amended,  to  main- 
tain the  well  and  other  improvements  on  the  land.  A  permit  was 
granted  April  22,  1943,  as  the  improvements  were  considered  suit- 
able for  use  in  livestock  operations  in  the  area  and  their  retention 
upon  the  public  domain  was  approved  by  the  said  service. 

It  appears  that  appellant  is  still  maintaining  possession  of  the 
land  and  the  improvements  notwithstanding  the  cancelation  of  the 
homestead  entry,  and  the  issuance  of  a  permit  to  the  intervener  to 
maintain  the  improvements  upon  the  public  range.  It  further  ap- 
pears that  prior  to  the  cancelation  of  the  homestead  entry  an  action 
was  brought  in  1942  against  appellant  by  W.  L.  Missimore,  who 
claimed  rights  under  a  subsequent  agreement  or  lease  with  the  in- 
tervener, to  secure  possession  of  the  premises.  This  action  was  dis- 
missed by  the  local  court  mainly  on  the  ground  that  there  was  no 
relationship  of  landlord  and  tenant  existing  between  the  parties  to 
the  suit  and  that  the  tenancy  of  the  appellant  had  not  been  duly 
terminated. 

The  facts  disclosed  by  the  record  show  conclusively  that  the  in- 
tervener has  no  right  or  title  in  any  of  the  lands  covered  by  the 
former  homestead  entry  since  such  lands  reverted  to  the  public 
domain  without  encumbrance  upon  the  cancelation  of  the  entry. 
Furthermore,  there  is  no  outstanding  interest  in  the  lands  upon 
which  appellant  can  maintain  any  right  of  possession  to  the  premises 
as  against  the  United  States.  The  improvements  may  remain  on 
the  land  only  so  long  as  permission  to  maintain  them  is  granted  by 
the  proper  authorities  and  subject  to  such  conditions  as  may  be 
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imposed  under  the  rules  and  regulations  governing  the  issuance  of 
appropriate  permits.  The  appellant  has  no  rights  in  the  land  or  in 
the  improvements  which  are  subject  to  recognition  in  connection 
with  the  granting  of  grazing  privileges. 

It  is  noted  that  the  allotment  to  which  grazing  privileges  have 
been  granted  to  intervener  contains,  in  addition  to  the  public  range, 
400  acres  of  alnd  owned  by  the  appellant  and  160  acres  of  other 
private  lands  leased  bj^  him,  which  should  be  eliminated  therefrom 
and  proper  reduction  made  in  the  number  of  livestock  to  conform 
with  the  carrying  capacity  of  the  reduced  area. 

The  record  shows  that  licenses  granted  from  year  to  year  since 
1935,  in  connection  with  the  well  offered  as  base  property  have 
been  issued  to  the  intervener.  According  to  the  stipulated  facts  he 
has  not  used  the  base  property  or  the  public  range  included  in  this 
allotment  in  connection  with  his  own  livestock  operations  since 
prior  to  the  issuance  of  his  first  license.  The  appellant  apparently 
has  used  the  property  for  his  livestock  for  several  years  since  he 
first  occupied  the  homestead  lands  under  the  lease  made  in  1938.  It 
also  appears  that  a  later  lease  of  the  property  by  the  intervener  to 
W.  L,  Missimore,  which  was  canceled  because  of  nonpayment  of 
rentals,  contemplated  such  use  by  lessee. 

In  this  connection  attention  is  directed  to  the  terms  and  condi- 
tions requisite  to  the  continued  effectiveness  of  licenses  or  permits, 
contained  in  section  6,  paragraph  (c)  of  the  Federal  Range  Code 
approved  September  23,  1942,  and  particularly  subparagraphs  6  and 
7  of  said  paragraph  (c)  which  read  as  follows: 

(6)  If  at  any  time  during  the  life  of  a  license  or  permit  the  holder  thereof 
ceases  to  make  substantial  use  of  his  base  property  in  connection  with  his  year- 
round  livestock  operation,  the  license  or  permit  will  be  subject  to  a  propor- 
tionate reduction. 

(7)  If  at  any  time  during  the  life  of  a  license  or  permit  the  holder  thereof 
loses  ownership  or  control  either  of  all  or  a  part  of  his  base  property  or  of 
all  or  a  part  of  such  other  lands  or  grazing  privileges  as  are  necessary  to  his 
year-round  livestock  operation,  and  fails  within  a  reasonable  time,  as  directed 
by  the  district  grazier  after  submission  of  the  matter  to  the  advisory  board 
for  recommendation,  to  obtain  ownership  or  control  of  other  base  property, 
lands  or  grazing  privileges  sufficient  to  insure  such  a  year-round  operation, 
the  license  or  permit  will  be  subject  to  a  proportionate  reduction. 

It  is  also  apparent  that  any  lease,  agreement,  or  other  transaction 
which  is  effective  to  transfer  the  control  of  the  base  property  from 
the  owner  to  another  would,  under  section  7,  paragraph  (a)  of  the 
Code,  entitle  the  transferee  to  the  grazing  privileges,  if  he  is  other- 
wise properly  qualified. 

The  license  issued  to  intervener  expired  on  June  30,  1944,  and 
in  connection  with  future  applications  he  should  be  required  to 
show  his  qualifications  and  should  also  advise  the  district  grazier 
of  any  changes  or  proposed  changes  which  will  affect  the  control  of 
the  base  property  offered  and  the  action  taken  thereon  by  the  local 
grazing  officers  should  conform  with  the  requirement  of  the  Code 
as  above  stated. 

Since  the  appellant  has  failed  to  show  ownership  or  control  of 
the  base  property  offered  in  support  of  his  application  for  grazing 
privileges,  the  decision  of  the  examiner  is  affirmed  and  the  appeal 
is  dismissed. 

Oscar  L.  Chapman, 
Assistant  Secretary. 
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BENJAMIN  p.  CASEY,  Appellant 
A-23877  Decided  July  26,  19U 

5.11  Appeal  Procedure — Burden  of  Proof 

Findings  of  the  Grazing  Service  with  respect  to  carrying  capacity  of  the 
range  will  be  accepted  by  the  Department  where  unfairness  or  discrimina- 
tion is  not  shown,  and  the  appellant  fails  to  show  in  what  instances  the 
determinations  are  incorrect  or  what  they  should  be.  The  discretion  to 
be  exercised  by  the  Grazing  Service  in  the  determination  of  whether  land 
or  water  shall  constitute  base  property  in  a  given  district  is  one  which 
will  be  disturbed  only  upon  a  showing  that  it  was  arrived  at  capriciously, 
arbitrarily  or  without  adequate  knovrledge  of  existing  conditions. 

3.12  Appeal  Procedure — Sufficiency  and  Weight  of  Evidence 

Findings  of  the  Grazing  Service  with  respect  to  carrying  capacity  of  the 
range  will  be  accepted  by  the  Department  where  unfairness  or  discrimina- 
tion is  not  shown,  and  the  appellant  fails  to  show  in  what  instances  the 
determinations  are  incorrect  or  what  they  should  be.  The  discretion  to 
be  exercised  by  the  Grazing  Service  in  the  determination  of  whether  land 
or  water  shall  constitute  base  property  in  a  given  district  is  one  which 
will  be  disturbed  only  upon  a  showing  that  it  was  arrived  at  capriciously, 
arbitrarily  or  without  adequate  knowledge  of  existing  conditions. 

DECISION 

An  appeal  has  been  filed  by  Benjamin  F.  Casey  from  a  decision 
by  an  examiner  of  the  Grazing  Service  which  affirmed  the  action 
of  the  district  grazier  in  denying  in  part  Casey's  application  for 
year-long  grazing  privileges  from  275  horses  in  Nevada  Grazing 
District  No.  3  for  the  period  beginning  April  1,  1943,  and  ending 
March  31,  1944. 

The  application  v^as  approved  by  the  district  grazier  for  the  graz- 
ing of  170  horses  from  May  1,  1943,  to  March  31,  1944,  50  percent 
use  of  the  Federal  range,  but  was  rejected  for  "all  grazing  privileges 
during  the  month  of  April  1943  because  one  m.onth  base  property 
use  is  the  minimum  required"  in  the  area  involved  and  to  the  ex- 
tent of  105  horses  on  the  ground  that  there  is  no  available  range 
in  the  area  for  more  livestock  than  the  number  allowed.  The  hear- 
ing was  had  before  the  examiner  at  Keno,  Nevada,  on  August  20, 
1943.  E.  L.  Harriman,  Frank  Trosi,  George  Parker  and  Gus  Wil- 
liams, licensees  in  this  area,  appeared  as  interveners.  The  issue  was 
stipulated  to  be  whether  the  appellant  upon  the  basis  of  the  prop- 
erty relied  upon  is  entitled  to  graze  105  horses  on  the  Federal  range 
in  addition  to  the  170  horses  for  which  his  application  was  ap- 
proved and  graze  his  horses  therein  throughout  the  entire  year  in- 
cluding the  month  of  April.  The  appellant,  interveners,  and  sev- 
eral witnesses  testified.  The  district  grazier  stated  as  the  reason 
for  his  action  that  there  is  insufficient  feed  on  the  range  to  take 
care  of  more  than  the  number  of  horses  for  which  the  license  was 
approved  over  an  11-month  period  each  year  and  that  it  is  neces- 
sary to  require  the  appellant  to  keep  his  horses  off  the  range  for 
at  least  one  month  for  its  protection. 

The  appellant  heretofore  was  before  the  Department  on  appeal 
from  the  action  of  the  local  grazing  officei*s,  taken  upon  a  previous 
application  for  license  in  which  he  requested  grazing  privileges  for 
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200  horses  for  the  year  beginning  April  1,  1941,  and  ending  March 
31,  1942.  A  hearing  was  had  before  an  examiner  in  that  case  and 
a  decision  was  rendered  by  him  approving  the  action  of  the  local 
officers.  In  its  decision  dated  December  6,  1941  (A.  23134),  on 
appeal  from  the  examiner,  the  Department  found  upon  the  facts 
then  before  it,  that  the  appellant  had  failed  to  show  legal  justifi- 
cation for  a  claim  to  a  grazing  license,  but  since  it  appeared  that 
the  area  which  appellant  desired  to  use  is  not  allotted  to  any  other 
livestock  operator  and  is  not  needed  by  any  licensee  in  satisfaction 
of  his  qualified  demand,  there  would  be  no  objection  to  his  contin- 
ued use  of  the  range  as  long  as  it  is  not  needed  to  satisfy  such 
qualified  demands.  It  was  pointed  out  in  the  decision,  and  the 
Department  so  ruled,  that  appellant  could  not  be  permitted  to  avoid 
the  restrictions  of  the  regulations  which  require  that  his  license  shall 
be  limited  to  the  number  of  livestock  that  he  could  support  on  his 
land  for  the  number  of  months  for  which  the  range  is  classified  as 
unsuitable  for  use. 

The  examiner  in  the  decision  from  which  the  present  appeal  is 
taken,  found  from  the  evidence  adduced  that  no  changes  have  oc- 
curred affecting  the  basic  facts  that  would  warrant  a  modification 
of  the  decision  of  the  Department  on  the  previous  appeal. 

The  appellant  contends  in  substances  that  much  of  the  testimony 
of  the  witnesses  at  the  hearing  with  respect  to  the  condition  of  the 
range  and  the  amount  of  grass  and  brush  available  for  grazing  was 
false  and  misleading  and  that  his  stock  were  not  entirely  responsible, 
if  at  all,  for  any  depletion  which  may  be  charged  to  overgrazing. 
Furthermore,  he  claims  that  there  is  sufficient  forage  to  take  care 
of  the  number  of  stock  applied  for  by  him  year-long  in  excess  of 
that  required  for  other  licensees.  He  also  maintains  that  he  has  a 
right  to  certain  water  with  respect  to  which  he  is  entitled  to  a 
rating  as  base  property  under  the  provisions  of  the  Federal  Range 
Code. 

The  base  property  offered  by  appellant  consists  of  a  well  desig- 
nated as  the  Hooten  well  located  in  the  SE14  oi  Sec.  3,  T.  16  N., 
R.  26  E.,  M.D.M.  The  status  of  the  land  upon  which  the  well  is 
located,  which  land  was  included  in  a  first  form  reclamation  with- 
drawal, and  his  rights  regarding  the  land  and  the  well  were  con- 
sidered in  the  previous  departmental  decision,  which  held  that  his 
occupancy  of  the  land  did  not  constitute  the  type  of  control  con- 
templated by  the  Federal  Range  Code.  The  decision  also  pointed 
out  that  in  the  adjudication  of  range  privileges  in  this  district,  land 
alone  is  considered  as  base  property.  The  records  of  the  Department 
show  that  since  the  former  decision  the  reclamation  withdrawal 
was  revoked  by  the  Secretary's  order  of  June  1,  1942,  affecting  the 
said  tract  with  other  lands. 

The  testimony  offered  at  the  hearing  does  not  show  that  the  ap- 
pellant has  acquired  any  additional  properties  since  the  previous 
decision  was  rendered  or  that  there  have  been  any  material  changes 
in  other  respects  regarding  the  appellant's  property  set-up.  The 
immediate  question  involved,  therefore,  is  whether  the  grazing  privi- 
leges asked  for  by  him  could  be  allowed  in  full  without  regard  to 
the  rule  applicable  in  this  area  that  all  licensees  shall  remove  their 
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livestock  from  the  Federal  range  for  at  least  one  month  each  year 
and  maintain  them  on  their  base  properties,  in  ordi^r  to  conserve 
the  range  and  promote  the  growth  of  the  natural  forage.  In  the 
opinion  of  the  Department  there  is  sufficient  testimony  to  indicate 
that  there  are  more  livestock  on  the  range  at  this  time  than  it  will 
safely  support  without  injury  on  a  year-long  basis  and  that  there  is 
very  strong  evidence  of  range  depletion  resulting  from  overgrazing, 
among  other  causes.  The  evidence  clearly  justifies  the  requirement 
for  fixing  of  seasons  which  will  promote  a  proper  use  of  the  range 
in  the  interests  of  conservation. 

The  authority  of  the  Grazing  Service  to  determine  the  carrying 
capacity  and  the  seasons  and  maximum  annual  periods  of  use  is 
beyod  question.  Section  5,  paragraph  (a)  of  the  Federal  Range 
Code  provides  as  follows: 

(a)  Carrying  Capacity;  Seasons  and  Maximum  Annual  Period  of  Use,  For 
the  purpose  of  stabilizing  the  livestock  industry,  determining  the  proper  use 
of  the  Federal  range,  and  other  purposes,  the  carrying  capacity  of  each  admin- 
istra'tfve  unit  or  area  in  a  grazing  district  will  be  rated,  and  each  will  be 
classified  for  the  proper  season,  or  seasons,  if  necessary,  of  its  use  and  for 
the  maximum  period  of  time  for  which  any  licensee  or  permittee  will  be 
allowed  to  use  the  Federal  range  lying  therein  during  any  one  year. 

The  Department  necessarily  will  accept  the  finding  of  the  Graz- 
ing Service  with  respect  to  carrying  capacity  of  the  range  in  cases 
where  unfairness  or  discrimination  is  not  shown  and  no  effort  is 
made  by  the  appellants  to  state  in  what  instances  the  determinations 
are  incorrect  or  what  in  their  estimation  such  determinations  should 
be.     Fine  Sheep  Company  (A.  23680),  decided  May  10,  1944. 

Furthermore,  the  discretion  to  be  exercised  by  the  Grazing  Serv- 
ice in  the  determination  of  whether  land  or  water  shall  constitute 
base  property  in  a  given  district  is  one  which  will  be  disturbed 
only  upon  a  showing  that  it  was  arrived  at  capriciously,  arbitrarily 
or  without  adequate  knowledge  of  the  existing  conditions. 

In  neither  instance  does  the  testimony  reveal  that  the  local  graz- 
ing officers  have  acted  arbitrarily  or  that  they  have  exercised  dis- 
crimination in  considering  the  applications  of  the  appellant  and 
others  for  grazing  privileges  in  this  district,  but  on  the  contrary, 
it  appears  that  the  appellant  has  no  grounds  for  complaining  since 
he  has  been  allowed  more  grazing  privileges  than  under  ordinary 
circumstances  would  be  allowable  under  the  Code.  The  decision  of 
the  examiner  accordingly  is  affirmed  and  the  appeal  is  dismissed. 

The  appeal  might  also  have  been  dismissed  on  the  ground  that 
since  the  grazing  season  involved  has  expired  the  case  is  moot.  It 
should  also  be  noted  that  in  the  former  decision  it  was  directed  that 
licenses  may  be  granted  appellant  so  long  as  there  is  range  avail- 
able over  and  above  that  necessary  to  satisfy  the  qualified  demand 
of  classified  applicants  and  further  that  he  will  also  be  required  to 
comply  with  the  requirements  that  he  must  support  his  livestock  off 
the  land  for  at  least  one  month.  No  evidence  has  been  forthcoming 
in  this  case  which  would  warrant  any  modification  of  the  above 
requirement. 

Oscar  L.  Chapman, 

Assistant  Secretary, 
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B.  W.  McMAHON,  Appellant 
A~23729  Decided  August  12^  19U 

1.2    General — Authority  of  Subordinate  Officials 

Licenses  issued  in  error  cannot  be  construed  as  an  obligation  on  the  Depart- 
ment to  continue  such  error.  The  action  of  minor  officials  upon  questions 
of  fact  or  law  is  not  conclusive  and  does  not  deprive  their  superior  officers 
of  their  supervisory  power  and  authority. 

5.2    Base  Property  (Generally) — Failure  to  Offer 

Failure  to  offer  base  lands  in  an  application  for  a  grazing  license  prior  to 
June  28,  1938,  will  result  in  a  loss  of  the  property's  dependency  by  use. 

8.2    Cancellation  and  Reduction — To  Conform  With  Base  Property  Quali- 
fication 

Licenses  issued  in  error  cannot  be  construed  as  an  obligation  on  the  Depart- 
ment to  continue  such  error.  The  action  of  minor  officials  upon  questions 
of  fact  or  law  is  not  conclusive  and  does  not  deprive  their  superior  officers 
of  their  supervisory  power  and  authority. 

DECISION 

B.  W.  McMahon  has  appealed  from  a  decision  of  an  examiner 
of  the  Grazing  Service  which  affirmed  the  decision  of  the  district 
grazier  denying  McMahon's  application  for  a  1942-1943  grazing 
license  in  Utah  Grazing  District  No.  7  (San  Rafael). 

On  July  21,  1942,  the  appellant  filed  an  application  for  a  license 
to  graze  1,000  sheep  from  October  15,  1942,  to  June  1,  1943,  on 
Federal  range  in  the  district.  By  notices  dated  August  24,  1942, 
and  January  11,  1943,  the  applicant  was  informed  by  the  district 
grazier  that  the  application  was  rejected  for  the  reason  that  the 
appellant's  base  property  had  not  been  offered  in  support  of  an 
application  for  a  license  prior  to  June  28,  1938,  as  required  by  sec- 
tion 2(g)  of  the  Federal  Range  Code.  An  appeal  was  taken,  and 
the  case  came  to  hearing  on  July  26,  1943,  at  Price,  Utah,  at  which 
hearing  the  appellant  appeared  in  person  and  was  represented  by 
counsel.  On  August  2,  1943,  the  examiner  rendered  his  decision, 
affirming  tlie  decision  of  the  district  grazier.  The  present  appeal 
followed. 

The  record  shows  that  the  appellant  acquired  the  ranch  lands 
which  he  offered  as  base  property  in  September  1936,  at  which  time 
the  land  produced  no  cultivated  crops.  Soon  thereafter  the  appel- 
lant left  the  State  to  seek  employment  in  California,  where  he  was 
employed  for  some  time,  finally  returning  to  the  ranch  in  March 
1937.  Since  that  time  the  appellant  appears  to  have  devoted  his 
entire  time  and  attention  to  the  task  of  placing  the  lands  under 
cultivation,  so  that  at  the  time  of  the  hearing  the  lands  were  pro- 
ducing in  the  neighborhood  of  130  tons  of  forage  crops  annually. 

His  first  application  for  grazing  privileges  was  filed  by  the  ap- 
pellant on  October  12,  1938,  and  in  this  application  his  ranch  lands 
were  first  offered  as  base  property.  The  application  requested  a 
license  to  graze  100  head  of  cattle  "from  May  1  to  May  1,  except 
for  two  or  three  months  during  the  winter."    This  application  was 
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granted  for  50  head  of  cattle  to  be  grazed  from  October  15,  1939,  to 
May  1,  1940.  Subsequently  this  allowance  was  converted  into  a 
nonuse  license,  as  the  appellant  had  no  livestock  to  graze. 

On  January  11,  1941,  a  license  for  the  grazing  of  10  head  of  cat- 
tle from  October  15,  1940,  to  April  30,  1941,  and  a  nonuse  license 
for  20  head  of  cattle,  were  issued  to  the  appellant.  Apparently  10 
head  of  cattle  were  all  that  the  appellant  owned  at  that  time. 

On  May  28,  1942,  a  license  was  again  issued  to  the  appellant,  call- 
ing for  the  grazing  of  200  head  of  cattle  from  June  1  to  October  15, 
1942,  although  no  application  for  such  license  appears  to  have  been 
filed.  At  that  time  the  appellant  owned  only  35  head  of  cattle  and 
this  was  the  total  number  of  livestock  grazed  under  the  license. 

At  the  time  of  the  hearing,  the  appellant  stipulated  that  he  owned 
only  3  horses,  11  head  of  dairy  cows,  and  3  calves,  although,  as 
stated  above,  he  had  applied  for  a  license  to  graze  1,000  sheep. 

The  Federal  Range  Code  provides,  in  substance,  that  grazing 
licenses  or  permits  shall  be  granted  in  accordance  with  an  order  of 
preference  depending  on  the  class  or  classes  of  base  property  owned 
or  controlled  by  an  applicant.  (See  section  6  of  the  Code.)  Three 
classes  of  base  property  are  defined  by  the  Code,  and  licenses  or  per- 
mits are  issued  first  to  applicants  owning  or  controlling  base  prop- 
erties in  Class  1.  After  the  qualified  demand  of  the  Class  1  base 
properties  is  satisfied,  if  any  grazing  privileges  are  still  available 
on  the  Federal  range,  they  are  distributed  to  applicants  having 
Class  2  base  properties  and,  if  any  surplus  remains  after  the  de- 
mands arising  from  Class  2  base  properties  are  satisfied,  privileges 
can  then  be  granted  to  applicants  having  Class  3  properties. 

In  the  area  involved  in  this  case,  it  would  appear  that  the  de- 
mands of  Class  1  properties  exhaust  the  available  range  facilities, 
and  that  no  privileges  could  be  obtained  on  the  basis  of  Class  prop- 
erties, at  least  in  the  area  in  which  the  appellant's  base  property  is 
located.  This  conclusion  is  based  on  the  assumption  that,  had  any 
range  been  available  for  the  satisfaction  of  a  demand  arising  from 
Class  2  base  properties,  a  license  which  would  allow  the  grazing 
of  some  livestock  would  have  been  granted  to  the  appellant,  whereas 
his  application  was  totally  rejected. 

Class  1  base  properties  are  defined  by  section  4  of  the  1942  Code 
as  lands  which  are  dependent  by  use  or  waters  which  are  full  time 
and  prior.  The  appellant's  base  property  consists  of  land  which, 
it  is  conceded,  would  be  dependent  by  use  had  it  been  offered  in  an 
application  filed  before  June  28,  1938. 

Section  2(g)  of  the  1942  Federal  Range  Code,  wherein  "Land 
dependent  by  use"  is  defined,  provides,  in  part,  as  follows: 

*  *  *  That  in  no  event  shall  any  land  be  considered  as  dependent  by  use 
unless  offered  as  base  property  in  an  application  for  a  grazing  license  or  permit 
within  one  year  from  the  date  when  the  public  land  used  in  creating  the 
dependency  by  use  first  became  a  part  of  a  grazing  district,  except  that  in 
cases  in  which  the  lands  used  in  creating  dependency  by  use  of  a  base  prop- 
erty became  a  part  of  a  grazing  district  prior  to  June  28,  1938,  such  base 
property  shall  not  be  considered  as  dependent  by  use  unless  offered  in  an 
application  for  a  grazing  license  or  permit  filed  prior  to  said  date. 

This  provision,  so  far  as  it  affects  the  present  case,  is  essentially 
the  same  as  that  contained  in  the  Code  of  1938. 
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As  stated  above,  the  appellant's  base  property  was  not  offered  in 
an  application  until  October  12,  1938,  nearly  four  months  after  the 
deadline  date  set  out  in  the  Code.  Accordingly,  the  base  property 
is  not  dependent  by  use  and,  upon  recognition  of  this  fact  when  the 
application  of  July  21,  1942,  was  under  consideration,  the  applica- 
tion was  rejected. 

In  the  appeal,  the  propriety  of  denying  the  application  because 
of  the  belated  offer  of  the  base  property  is  questioned.  Counsel  for 
the  appellant  specifically  refers  to  that  part  of  the  Department's 
decision  in  the  Walter  K.  Ellis  case  (57  I.D.  93),  which  read  as 
follows : 

Furthermore,  it  does  not  appear  that  the  failure  to  obtain  grazing  privilege 
on  the  basis  of  the  ownership  of  the  land  will  work  an  unwarranted  hardship 
on  the  appellant.  If  he  had  purchased  the  land  before  June  28,  1938,  for  the 
purpose  of  obtaining  such  grazing  privileges  and  had  then  failed,  for  reasons 
over  which  he  had  no  control,  to  offer  the  land  before  the  dead-line  date,  there 
would  be  reason  to  question  the  propriety  of  a  strict  application  of  the  rule. 

It  is  argued  that,  in  the  present  case,  great  hardship  will  be 
suffered  by  the  appellant  if  the  rejection  of  his  application  is  sus- 
tained, and,  by  implication,  that  the  failure  to  make  timely  offer  of 
the  base  property  was  not  due  to  circumstances  over  which  the  ap- 
pellant had  control. 

It  does  not  appear  that  the  denial  of  grazing  privileges  to  the 
appellant  will  visit  any  greater  hardship  on  him  than  is  present  in 
any  case  wherein  an  owner  of  forage-producing  property  fails  to 
obtain  such  privileges.  The  appellant  has  no  doubt  shown  com- 
mendable industriousness  and  self-denial  in  his  efforts  to  return  his 
ranch  property  to  a  state  of  cultivation  and  productivity,  and  has 
done  so  in  the  hope  that  he  would  be  able  to  establish  himself  in 
the  livestock  business,  but  this  is  not  the  test  for  determining  the 
recipients  of  grazing  privileges  on  the  Federal  range.  The  unwork- 
ableness  of  such  a  yard-stick  is  apparent  without  elaboration.  No 
doubt  there  are  others  in  like  circumstances  who  desire  grazing 
privileges,  but  a  more  definite  standard  is  necessary  for  determining 
who  shall  use  the  Federal  range  and  to  what  extent.  Possibily  the 
ranch  is  so  located  and  of  such  character  as  to  constitute  a  desirable 
base  for  a  livestock  operation,  and  there  are  no  doubt  many  other 
like  properties,  but  the  Federal  range  is  inadequate  to  permit  the 
issuance  of  licenses  or  permits  for  all  such  properties.  At  the  pres- 
ent time  the  Federal  range  in  the  district  is  fullj^  utilized  by  li- 
censees or  permittees  having  base  properties  which  meet  all  re- 
quirements of  the  Code.,  It  has  been  recognized  ever  since  the  Taylor 
Grazing  Act  was  enacted  that  there  were  insufficient  areas  of  Fed- 
eral range  to  satisfy  the  desires  of  all  land  owners  to  use  such 
range,  and  that  grazing  privileges  on  the  Federal  range  could  not 
be  granted  in  connection  with  all  such  lands,  and  in  the  administra- 
tioii  of  tlie  act,  many  land  owners  liave  been  denied  licenses  and 
permits.  No  reason  appears  why  the  present  appellant  should  be 
placed  in  any  more  favorable  position. 

It  should  be  pointed  out  that  the  appellant  does  not  own  a  large 
number  of  livestock  which  he  is  unable  to  feed  because  of  the  denial 
of  his  application,  for,  as  stated  above,  at  the  time  of  the  hearing 
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he  owned  only  a  few  head  of  stock,  and  he  may  probably  obtain  a 
free-use  license  for  the  grazing  of  them.  In  fact,  it  appears  that 
the  appellant  is  merely  desirous  of  entering  the  livestock  business 
on  a  substantial  scale,  but  that  his  plans  for  doing  so  have  been 
more  or  less  held  in  abeyance  pending  the  outcome  of  his  applica- 
tion for  a  license.  He  has  made  an  application  for  a  loan  to  pur- 
chase more  livestock,  but  the  loan  cannot  be  obtained  until  and 
unless  he  obtains  a  license  or  permit  under  which  such  livestock  can 
be  grazed.  Accordingly,  it  may  be  said  that  the  denial  of  the  license 
involves  no  hardship  but  rather  a  severe  disappointment  in  not 
being  able  to  enter  the  livestock  business.  In  view  of  the  limited 
areas  of  Federal  range,  which  are  sufficient  only  to  provide  grazing 
facilities  for  the  established  livestock  operations  which  the  rules  and 
regulations  in  the  Code  were  designed  to  stabilize,  it  is  impossible 
to  avoid  such  disappointments. 

Counsel  also  points  to  the  fact  that,  notwithstanding  the  failure 
of  the  appellant  to  have  made  timely  offered  of  his  base  property, 
he  was  previously  granted  three  licenses,  and  also  directs  attention 
to  the  contents  of  a  letter  which  the  then  district  grazier  addressed 
to  the  appellant  on  August  5,  1941,  wherein  it  was  stated  that  "after 
a  thorough  investigation  of  the  qualifications  of  the  property  sub- 
mitted by  you  for  a  grazing  license,  it  appears  that  the  property  is 
qualified  for  the  number  of  livestock  requested." 

So  far  as  the  earlier  licenses  are  concerned,  they  were  clearly 
issued  in  error,  and  cannot  be  construed  as  an  obligation  on  the 
Department  to  continue  such  error.  Obviously,  the  district  grazier 
overlooked  the  fact  that  the  land  had  not  been  timely  offered  and, 
all  else  appearing  regular,  issued  the  licenses.  Manifestly  the  state- 
ment in  the  letter  of  August  5,  1941,  was  also  erroneous.  These 
errors,  while  regrettable,  cannot  bind  the  Department,  for  the  action 
of  minor  officials  upon  questions  of  fact  or  law  is  not  conclusive  and 
does  not  deprive  their  superior  officers  of  their  supervisory  power 
and  authority.  Kern  Oil  Co.  v.  Clarke.,  31  L.D.  288.  Accordingly, 
the  action  taken  does  not  preclude  a  denial  of  the  appellant's  pres- 
ent application. 

If,  on  the  strength  of  the  licenses  that  were  issued  and  the  state- 
ment in  the  letter,  the  appellant  had  built  up  a  substantial  livestock 
operation  that  would  require  the  use  of  Federal  range  for  its  con- 
tinuance, there  would  be  reason  for  considering  seriously  a  relaxa- 
tion of  the  rule  in  question  to  permit  him  to  continue  to  receive 
licenses  or  permits,  but  such  has  not  been  the  case.  He  at  one  time 
since  the  first  license  was  issued  owned  approximately  35  head  of 
cattle,  but  at  the  time  of  hearing  had  only  a  few  head  of  livestock, 
the  majority  of  which  can  probably  be  grazed  under  a  free-use 
license. 

In  view  of  these  considerations,  no  reason  appears  for  disturbing 
the  examiner's  decision.  It  is  accordingly  affirmed  and  the  appeal 
is  dismissed. 

Oscar  L.  Chapman, 
Assistant  Secretary. 
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WILLIAM  DICTING,  Appellant 
A-23763  Decided  August  12,  19U 

15.3    Review  Proceedings — Rehearing 

Where  the  appellant  presents  no  facts  which,  if  proved,  would  warrant  a 
change  in  a  decision,  a  motion  for  rehearing  will  be  denied. 

17.2    Transfer  and  Division — Base  Property  Qualification 

Although  approval  of  an  application  to  transfer  a  license  under  section 
161.7(b)  of  the  Code  is  not  mandatory,  such  approval  is  to  be  withheld 
only  for  the  reasons  stated  in  that  section  of  the  Code. 

DECISION 

On  May  11  the  Department  affirmed  a  decision  of  an  examiner 
of  the  Grazing  Service,  which  had  affirmed  the  action  of  the  district 
grazier  in  denying  William  Dicting's  application  for  a  grazing 
permit  in  California  Grazing  District  No.  2. 

The  decsion  from  which  the  appeal  was  taken  was  based  on  the 
fact  that  the  dependency  by  use  of  the  appellant's  base  property  had 
been  transferred  to  other  property  by  the  intervener,  to  whom  it  had 
been  leased  during  the  priority  period,  under  section  7,  paragraph 
(b)  of  the  Federal  Eange  Code  of  1942.^  This  motion  for  rehearing 
was  received  June  20. 

Rule  83  of  the  Rules  of  Practice  of  the  Department,^  which  ap- 
plies to  appeals  from  examiners  of  the  Grazing  Service  to  the  Secre- 
tary,^ provides  that  "if  proper  grounds  are  not  shown  the  rehearing 
will  be  denied."  The  appellant  moves  for  a  rehearing  on  the  formal 
grounds  that  the  decision  is  "against  the  evidence,"  and  "against  the 
law,"  and  that  it  unconstitutionally  deprives  him  "of  his  property 
without  compensation."  More  specifically,  he  either  advances  or 
renews  the  following  points: 

(1)  That  local  records  of  the  Grazing  Service  had  been  lost,  and 
that  the  transfer  "had  not  been  made  at  the  time  of  the  hearing" 
before  the  examiner; 

(2)  That  the  appellant's  lease  to  the  intervener  was  one  "of  the 
homestead  and  grazing  rights  as  a  unit" ; 

(3)  That  the  approval  of  a  transfer  of  dependency  by  use  under 
section  7,  paragraph  (b)  is  not  mandatory. 

As  for  the  first  point,  the  examiner's  decision  recited,  and  it  has 
not  been  protested,  that 

*  *  *  it  was  stipulated  that  the  issue  in  this  case  is  whether  the  J.  J. 
Fleming  Company  is  entitled  to  transfer  the  dependency  by  use  or  license  from 
the  property  owned  by  the  appellant  to  other  lands  owned  by  the  J.  J.  Fleming 
Company,  under  the  authority  of  section  7(b)  of  the  Federal  Range  Code  ap- 
proved September  23,  1942. 

According  to  the  record,  the  intervener's  application  to  transfer  the 
dependency  by  use  was  recommended  for  approval  by  the  advisory 
board  December  10,  1942.  It  bears  an  undated  approval  by  Dis- 
trict Grazier  Logan  Morton,  whose  successor  in  office  testified  at  the 

143  CFR,  sec.  501.7. 

2  76id.,  sec.  221.80;  51  L.D.  561. 

3  Section  9(1)   of  the  Federal  Range  Code;  43  CFR,  sec.  501.9(1). 


384    DEPARTMENT  OF  THE  INTERIOR  GRAZING  DECISIONS,   193  6-1958 

hearing.  In  addition,  the  record  shows  that  on  December  15,  1942, 
the  acting  regional  grazier  reported  that  the  application  for  transfer 
had  been  "approved  by  the  Board  and  concurred  in  by  the  Dis- 
trict Grazier."  The  record  thus  controverts  the  appellant's  conten- 
tion that  the  transfer  "had  not  been  made  at  the  time  of  the  hear- 
ing." In  any  event,  and  particularly  in  view  of  the  stipulation,  it 
would  not  be  important  whether  the  transfer  had  been  formally  con- 
summated, since  the  issue  was  one  of  the  intervener's  eligibility  to 
effect  such  a  transfer. 

The  appellant's  argument  concerning  his  lease  "of  the  homestead 
and  grazing  rights  as  a  unit"  is  without  meaning.  His  lessee  was 
entitled  to,  and  received,  the  grazing  privileges  appurtenant  to  the 
lease  property,  under  the  Taylor  Grazing  Act  and  the  Federal  Range 
Code. 

The  appellant's  third  point  is  that  the  approval  of  a  transfer  of 
dependency  by  use  under  section  7,  paragraph  (b),  of  the  Federal 
Bange  Code  is  not  mandatory.  This  is  true.  Approval  is  to  be 
withheld,  however,  only  when  the  transfer  would  "interfere  with 
the  stability  of  livestock  operations,"  or  with  "proper  range  man- 
agement," or  if  it  would  "affect  adversely  the  established  local  econ- 
omy." Xo  suggestion  that  the  appellant's  case  is  within  any  of 
these  categories  has  been  advanced,  and  since  the  record  shows  that 
he  never  has  used  his  land  in  the  livestock  business,  it  is  difficult  to 
conceive  of  circumstances  in  which  the  approval  should  be  overruled. 

Since  the  appellant  has  submitted  nothing  which  would  justify  a 
rehearing  of  his  case  the  motion  must  be  denied. 

Oscar  L.  Chapman, 

Assistant  Secretary. 


WILLIAM  KYNE,  Appellant 
A-23746  Decided  Augicst  19,  19U 

3.6    Appeal  Procedure — Expiration  of  License  Period 

Where  the  grazing  period  for  which  a  license  was  sought  has  passed,  the 
appeal  will  be  dismissed,  as  a  decision  then  rendered  would  be  nothing 
more  than  an  advisory  opinion  based  on  a  factual  situation  which  may 
change  at  any  time. 

DECISION 

William  K^^ne  has  appealed  from  a  decision  of  an  examiner  of 
the  Grazing  Service  which  affirmed  a  decision  of  the  district  grazier 
denjdng  Kyne's  application  for  a  1942-1943  grazing  license  in  Wyo- 
ming Grazing  District  Xo.  2  (Windriver). 

On  September  30,  1912,  the  appellant  filed  an  application  to  graze 
1,400  sheep  from  December  1,  1942,  to  March  31,  1943,  and  from 
September  1  to  Xovember  30,  1943,  on  Federal  range  in  the  "Poison 
Creek  area,"  and  by  a  notice  dated  January  26,  1943,  he  was  advised 
that  the  application  was  rejected  for  the  reason  that  he  had  failed 
to  offer  his  base  properties  in  an  application  for  a  license  or  permit 
for  over  two  years,  and  that  the  properties  had  lost  their  dependency 
by  use. 
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Kyne  appealed  and  the  case  was  heard  at  Lander,  Wyoming,  on 
March  9,  1943.  At  the  hearing  the  Merriam  Company,  a  livestock 
operating  concern  whose  grazing  privileges  would  be  adversely 
affected  were  Kyne's  appeal  successful,  was  permitted  to  intervene. 
On  July  5,  1943,  the  examiner  rendered  his  decision,  affirming  the 
decision  of  the  district  grazier. 

The  a^ppellant  was  originally  the  owner  of,  or  controlled  by  lease, 
considerable  areas  of  lands  lying  in  Wyoming  Grazing  District 
No.  2  (Windriver),  and  Wyoming  Grazing  District  No,  1  (Ten- 
sleep).  Also  he  owns  or  controls  certain  lands  in  an  area  approxi- 
mately 12  miles  wide  which  lies  between  the  two  grazing  districts. 
In  an  application  for  a  grazing  license  which  Kyne  filed  on  January 
17,  1937,  he  offered  all  of  these  lands  as  base  property,  and  request- 
ing a  license  for  10,219  sheep  and  35  horses,  to  be  grazed  year-long 
on  the  Federal  range  in  the  vicinity  of  the  base  properties.  The 
application  contained  an  allegation  that  an  average  of  35  horses 
and  more  than  10,000  sheep  had  been  grazed  from  the  base  proper- 
ties during  each  year  of  the  priority  period. 

Action  on  this  application  was  delayed  by  reason  of  the  fact  that 
the  base  properties  and  the  Federal  range  sought  to  be  used  lay  in 
the  two  grazing  districts,  thus  requiring  collaboration  by  the  dis- 
trict graziers  of  the  two  districts  in  the  determination  of  the  extent 
of  the  license  to  be  granted  in  each  district.  However,  on  October 
29,  1937,  a  license  to  graze  3,500  sheep  from  May  1  to  November  1, 
1937,  in  District  No.  2,  was  granted.  At  the  same  time,  Kyne  was 
notified  that  the  advisory  board  had  recommended  the  issuance  of 
a  license  for  3,000  sheep  to  be  grazed  from  November  1,  1937,  to 
May  1,  1938,  in  the  same  district,  and  that  such  recommendation 
would  be  followed.  Apparently,  it  was  the  intention  of  the  district 
grazier  to  establish  or  recognize  a  summer  and  winter  grazing  sea- 
son in  the  district,  and  the  license  for  3,000  sheep  was  intended  to 
cover  the  winter  season. 

However,  at  about  the  time  of  the  receipt  of  this  notice,  Kyne 
apparently  decided  to  abandon  his  use  of  the  range  in  District  No. 
2,  and  to  sell  his  base  property  in  that  district.  Accordingly,  he 
moved  his  sheep  into  District  No.  1  and  made  attempts  to  sell  his 
base  properties  in  District  No.  2.  These  attempts  resulted  in  a  sale, 
during  April  .1939,  of  certain  of  the  base  property  located  in  the 
"Poison  CreiBk  area"  to  the  intervener  Merriam.  Company.  How- 
ever, a  part  of  his  base  properties  in  District  No.  2,'  and  lying  along 
the  extreme  northern  boundary  of  that  district,  were  retained  by 
Kyne. 

Probably  as  a  result  of  the  efforts  he  was  then  making  to  sell  his 
properties,  and  of  his  expectations  of  consumming  such  sale,  Kyne 
did  not  accept  the  proffered  license  for  the  1937-1938  winter  graz- 
ing season. 

On  August  15,  1938,  Kyne  applied  for  a  nonuse  license,  stating  in 
substance  that  he  was  trying  to  sell  his  base  properties  and  that  he 
would  like  the  privilege  of  applying  for  a  regular  license  at  a  later 
date.     In  response  to  this  application,  the  district  grazier,  by  his 
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letter  of  November  23,  1937,  refused  to  issue  a  nonuse  license.  While 
it  is  of  no  particular  significance,  it  may  be  stated  in  passing  that 
the  reasons  given  for  the  refusal  of  a  nonuse  license  were  unsound, 
and  that  there  was  no  reason  why  such  license  should  not  have  been 
issued. 

As  a  result  of  its  acquisition  of  ownership  or  control  of  a  part  of 
Kyne's  base  properties  in  District  No.  2,  the  Merriam  Company 
applied  for  and  received  licenses  for  the  years  1939  to  1943,  inclu- 
sive. The  record  does  not  disclose  the  extent  of  those  licenses,  either 
as  to  numbers  of  livestock  or  periods  of  time  during  which  such 
livestock  were  to  be  grazed.  However,  it  appears  that  the  company 
has  been,  and  is  presently,  licensed  to  use  all  of  the  range  formerly 
used  by  Kyne  in  connection  with  the  base  properties  in  the  "Poison 
Creek  area." 

On  March  27,  1942,  Kyne  applied  for  a  license  to  graze  1,200 
sheep  from  June  1  to  October  14,  1942,  with  only  5  percent  use  of 
the  Federal  range  in  District  No.  2.  A  license  was  granted  pursuant 
to  this  application,  calling  for  use  of  a  small  amount  of  Federal 
range  in  the  vicinity  of  the  base  properties  which  Kyne  retained. 
According  to  the  examiner's  statements,  this  Federal  range,  because 
of  its  adjacency  to  Kyne's  base  properties,  would  no  doubt  be  used 
by  livestock  grazing  on  Kyne's  unfenced  lands  whether  or  not  a 
license  was  granted.  Presumably,  also,  the  Federal  range  is  not  so 
situated  as  to  be  used  by  others. 

On  September  30,  1942,  Kyne  filed  the  application  the  rejection 
of  which  gave  rise  to  the  present  appeal.  In  that  application  he 
requested  a  license  for  1,400  sheep,  to  be  grazed  from  December  1, 
1942,  to  Murch  1,  1943,  and  from  September  1  to  November  30,  1943, 
on  the  range  in  the  "Poison  Creek  area"  which  he  had  formerly 
used  in  connection  with  his  livestock  operations  and  which,  since  the 
sale  of  the  base  properties  in  that  area  to  the  Merriam  Company, 
have  been  used  by  that  company  under  licenses.  After  twice  being 
considered  by  the  advisory  board,  the  second  time  in  collaboration 
with  the  assistant  regional  grazier  for  Wyoming,  the  application 
was  rejected  by  the  district  grazier  on  the  ground  that  the  base 
property  or  properties  retained  by  Kyne  had  lost  any  dependency 
by  use  formerly  attributable  thereto. 

In  his  decision,  the  examiner  affirmed  the  rejection  of  the  appli- 
cation, on  different  grounds,  however,  from  those  relied  upon  by 
the  district  grazier. 

While  the  appeal  raises  certain  questions  which  are  novel  and 
important,  it  is  the  opinion  of  the  Department  that,  in  view  of  the 
circumstances  involved  in  the  case,  no  good  purpose  would  be  served 
by  a  decision  thereon  at  this  time.  The  grazing  period  for  which  a 
license  was  sought  ended  on  December  1,  1943,  and  thus  the  case  is 
moot,  and  a  decision  at  this  time  would  be  nothing  more  than  an 
advisory  opinion  based  on  a  factual  situation  which  may  change  at 
any  time. 

The  appeal  accordingly  is  dismissed. 

Oscar  L.  Chapman, 

Assistant  Secretary. 
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W.  L.  riTE  AND  FAMILY,  Appellant 
A-23917  Decided  September  5,  19U 

7.1     Base  Property  (Water) — Priority 

When  no  substantial  use  of  water  in  connection  with  an  established  and 
stable  livestock  business  was  made  during  the  priority  period  but  the  water 
was  used  by  local  residents  for  transitory  stock  watering  purposes  the 
"base  property"  was  not  impressed  with  priority  to  qualify  as  a  Class  1 
property. 

DECISION 

June  1,  1943,  a  license  was  issued  to  B.  H.  Kinney  to  graze  11 
cattle  from  July  1,  1943,  to  June  30,  1944,  64  percent  on  Federal 
range  in  New  Mexico  Grazing  District  No.  4.  The  Federal  range 
involved  consists  of  NW14  Sec.  21,  SWl^  Sec.  28,  all  of  See.  29  and 
all  of  Sees.  19,  20  and  30  outside  the  Bosque  del  Apache  grant  in 
T.  5  S.,  R.  2  E.,  N.M.M.,  and  has  an  estimated  carrying  capacity  of 
16  cattle  year  long.  The  same  area  was  included  in  a  license  issued 
to  him  for  the  1942-1943  grazing  season. 

W.  L.  Fite  and  family,  whose  allotment  previously  had  included 
these  tracts  with  other  lands  were  notified  on  April  15,  1942,  that 
their  allotment  had  been  amended  to  exclude  the  described  area  and 
that  the  lands  had  been  allotted  to  B.  H.  Kinney.  Appeal  was  taken 
in  due  time  but  no  bearing  was  had  in  1942  because  of  continuance 
granted  at  their  request.  Similar  action  was  taken  by  the  local 
officers  in  1943  and  an  appeal  again  was  filed.  The  case  was  set  for 
hearing  before  an  examiner  of  the  Grazing  Service  and  both  parties 
appeared  and  were  represented  by  counsel.  Certain  of  the  material 
facts  were  stipulated  and  oral  testimony  was  offered  by  the  parties 
und  their  several  witnesses. 

The  examiner  in  his  decision,  rendered  April  8,  1944,  found  that 
the  waters  offered  by  Kinney  as  base  property  are  "full-time  waters" 
but  that  they  wei-e  not  "prior  waters"  within  the  meaning  of  section 
2,  paragraph  (1)  of  the  Federal  Range  Code  and  accordingly  re- 
versed the  action  of  the  Acting  Regional  Grazier.  He  directed  that 
the  license  issued  to  Kinney  should  not  be  renewed  upon  expiration 
of  the  present  season  and  that  the  area  in  controversy  should  be 
allotted  to  the  Fite  family  upon  their  filing  of  a  proper  application 
therefor,  for  the  reason  that  the  waters  offered  by  them  as  base 
property  are  "full-time  prior  waters"  within  Class  1  in  accordance 
with  the  classification  prescribed  by  section  4  of  the  <3ode. 

Kinney  has  appealed  to  the  Department  from  the  decision  of  the 
examiner.  In  substance  it  is  asserted  on  appeal  that  his  base  prop- 
erties consisting  of  his  two  wells  situated  in  See.  16,  T.  5  S.,  R.  2  E., 
are  "full-time  prior  waters,"  hence  within  Class  1  as  defined  in  said 
section  4. 

The  lands  in  controversy  clearly  are  within  the  service  area  of 
appellant's  wells  and  also  of  the  well  in  Sec.  22,  owned  by  the  appel- 
lees and  the  allowance  of  grazing  privileges  for  this  range  is  gov- 
erned primarily  by  the  proper  classification  of  the  respective  prop- 
erties. Where  the  Federal  range  applied  for  is  within  the  service 
areas  of  two  or  more  waters  of  the  same  class  such  division  is  made 
as  is  consistent  with  proper  livestock  practices  and  practical  range 
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management.  The  primary  question  here  presented  is  whether 
either  or  both  of  the  properties  offered  are  within  preferential  Class 
1  and  competitive  for  this  range. 

Section  1,  paragraph  (b)  of  the  Federal  Range  Code  defines  pref- 
erence applicants  as  follows: 

Preference  applicants.  Preference  in  the  granting  of  grazing  privileges  will 
be  given  to  those  applicants  within  or  near  a  district  who  are  land  owners 
engaged  in  the  livestock  business,  bona  fide  occupants  or  settlers,  or  owners 
of  water  or  water  rights,  as  may  be  necessary  to  permit  the  proper  use  of 
lands,  water,  or  water  rights  owned,  occupied,  or  leased  by  them.  When  the 
demands  of  all  such  preference  applicants  cannot  be  satisfied,  prior  considera- 
tion will  be  given  applicants  in  the  manner  hereinafter  provided.  Provision 
will  be  made  for  other  applicants  so  far  as  Federal  range  remains  available. 

In  the  grazing  district  in  which  the  grazing  privileges  herein  in- 
volved are  sought,  privately  owned  or  controlled  water  has  been 
recognized  as  base  property  for  the  purpose  of  determining  the 
extent  of  licenses  or  permits  to  be  issued  for  use  of  the  public  range 
and  "full-time  prior  water"  is  requisite  to  the  qualification  of  a 
property  as  within  Class  1,  of  the  preference  classes,  designated  by 
section  4  of  the  Code. 

The  definition  of  the  term  "prior  water"  as  given  in  section  2(1) 
of  the  Federal  Eange  Code,  revised  August  31,  1938,  is  as  follows: 

Prior  water.  Water  which  was  used  to  service  certain  range  for  a  given 
number  of  livestock  during  the  5-year  period  immediately  preceding  June  28, 
1934.  It  will  be  considered  prior  water  only  to  the  extent  of  the  gi^eatest 
number  of  livestock  that  was  properly  grazed  from  it  during  said  period. 

The  same  section  as  it  appears  in  the  Code  approved  September 
23,  1942,  which  superseded  the  previous  Code,  reads  in  part  as 
follows : 

Prior  water  is  water  which,  during  all  or  a  substantial  part  of  the  five-year 
period  immediately  preceding  June  28,  1934  (hereinafter  referred  to  as  the 
"priority  period"),  was  used  to  service  certain  public  range  within  the  service 
area  of  the  water  for  a  livestock  operation  that  was  established,  permanent, 
and  continuing,  and  which  during  the  period  of  such  use,  normally  involved 
the  grazing  of  livestock  on  the  same  areas  of  public  land  for  a  certain  period 
or  periods  of  each  year,  *  ♦  ♦ 

The  appellant  and  several  others  offered  testimony  at  the  hearing 
concerning  the  use  of  his  waters  during  the  priority  period.  The 
testimony  discloses  that  he  was  not  in  the  livestock  business  during 
that  period  and  that  his  two  wells  were  used  primarily  as  a  source 
of  water  supply  in  connection  with  his  coal  mining  operations  and 
for  domestic  purposes  by  the  local  residents.  None  of  the  facilities 
customarily  used  for  watering  range  livestock  were  provided. 

The  water,  however,  was  used  by  his  permission  for  watering  some 
livestock  during  that  period  which  belonged  to  employees  of  the 
mine  and  other  parties.  Seferino  Saaverda  who  owned  adjoining 
property  and  maintained  as  many  as  15  cows,  112  sheep,  150  goats 
and  4  horses,  testified  that  frequently,  during  the  years  1929  to  1934, 
he  hauled  water  for  his  livestock  from  appellant's  wells.  This  stock 
ranged  over  a  large  area  and  were  watered  at  various  places  includ- 
ing the  Rio  Grande  River,  which  was  six  miles  distant  from  this 
property.  Rivera,  a  mining  employee,  had  4  cows,  2  horses  and 
several  calves  which  grazed  on  the  land  applied  for  in  1931  and 
1932,  and  watered  at  the  wells.     Muriel,  another  mining  employee. 
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during  the  years  1931  through  1934,  had  in  all  18  head  including 
some  range  cattle  and  2  horses,  which  grazed  the  area  and  watered 
at  the  wells.    Some  stock  was  sold  to  a  butcher. 

Appellant  testified  that  J.  E.  Gilmore,  who  came  to  the  locality 
in  1931,  to  run  the  mine  under  a  rental  agreement,  was  interested 
in  the  establishment  of  a  livestock  business,  and  in  1932  discussed 
with  appellant  the  matter  of  making  a  ranch  of  the  place  and  said 
that  he  was  getting  a  bunch  of  stock  together,  one  or  two  at  a  time. 
Late  in  1933  or  early  in  1934,  he  started  building  corrals  and  barns 
near  one  of  the  water  wells.  Appellant  stated  that  he  furnished  the 
lumber.  After  the  Taylor  Act  was  passed  Gilmore  made  application 
for  a  license,  which  was  granted.  He  continued  to  develop  the  cat- 
tle business,  brought  in  a  bunch  of  Hereford  cattle,  put  a  fence 
around  certain  private  property  and  separated  his  allotted  area 
from  that  of  Olguin,  an  adjoining  allottee,  by  a  common  division 
fence  under  agreement  with  Olguin  and  one  of  the  Fites,  and  from 
that  of  Harriet  on  the  south,  under  another  agreement. 

Appellant  took  over  the  property  in  1938  or  1939  and  bought 
some  Hereford  range  stock  and  a  registered  bull.  In  1942  he  was 
granted  license  for  12  cattle  and  in  1943  for  11  cattle,  64  percent, 
on  the  Federal  range  in  controversy.  It  appears  from  his  testi- 
mony that  notwithstanding  these  licenses  the  stock  of  the  Fite  family 
grazed  this  land.  This  clearly  was  an  unauthorized  use  of  the  land 
by  them  and  rendered  them  subject  to  proceedings  in  trespass. 

The  water  relied  upon  as  base  property  by  the  Fites  is  a  well  situ- 
ated in  Section  22,  known  as  the  Fernandez  or  Olguin  well.  That 
this  well  is  a  "full-time  prior  water"  within  the  meaning  of  the  Code 
as  found  by  the  examiner,  is  supported  by  the  evidence  adduced  at 
the  hearing.  This  well,  which  was  equipped  with  stock- watering 
facilities,  was  owned  by  Fernandez  and  Olguin,  predecessors  in  in- 
terest of  the  Fite  family,  was  used  as  base  property  for  an  estab- 
lished livestock  business  prior  to  the  enactment  of  the  Taylor  Act, 
and  has  been  in  continuous  use  for  such  purposes  ever  since.  Fer- 
nandez sold  the  property  to  Olguin  in  1929,  but  continued  to  use  it 
with  his  other  waters  until  1938.  Olguin  ran  livestock  of  his  own 
which  watered  at  the  well  during  the  same  period.  The  Fite  family 
acquired  the  property  from  Olguin  in  1939  and  have  watered  their 
stock  there  ever  since  its  acquisition. 

The  testimony  relevant  to  the  question  of  "prior  use"  of  the  Kin- 
ney wells  discloses  that  no  substantial  use  of  the  wells  in  connection 
with  an  established  and  stable  livestock  business  was  made  during 
the  priority  period  by  the  appellant  himself  who  was  the  owner  of 
the  property  or  by  any  person  claiming  through  or  under  him  by 
agreement,  operation  of  law,  or  testamentary  disposition,  which 
vested  in  them  control  over  the  property  as  an  essential  part  of  a 
stock-raising  operation.  Such  uses  as  were  made  by  local  residents, 
whether  with  or  without  his  consent,  did  not  impress  the  property 
with  the  requisites  of  "base  property,"  nor  entitle  either  the  user  or 
the  owner  under  the  circumstances  disclosed  to  a  preference  right 
to  grazing  privileges  on  the  public  range  within  the  clear  meaning 
and  intention  of  the  applicable  provisions  of  the  Code. 

505O71 — 50 26 
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Appellant's  property  no  doubt  has  potential  value  for  use  in  live- 
stock operations  but  the  facts  regarding  its  use  as  disclosed  by  the 
record  are  not  sufficient  to  warrant  a  higher  rating  than  Class  2 
under  the  Code.  As  such  it  is  not  qualified  to  compete  with  Class  1 
waters  for  grazing  privileges  on  Federal  range  properly  serviced  by 
such  waters. 

After  careful  consideration  of  the  record  presented  in  this  case 
and  the  briefs  and  arguments  submitted  by  counsel,  the  Department 
is  of  the  opinion  that  the  decision  of  the  examiner  from  which  ap- 
peal is  taken  was  correct  and  is  affirmed.  The  appeal  accordingly 
is  dismissed. 

Oscar  L.  Chapman, 

Assistant  /Secretary, 


MARY  B.  AND  WAYNE  WHITEHILL,  Appellants 
A-23945  Decided  September  18^  19U 

3.12    Appeal  Procedure — Sufficiency  and  Weight  of  Evidence 

Where  the  record  does  not  contain  good  reasons  for  disturbing  the  action 
taken  by  local  officers  which  was  based  presumably  on  their  best  judgment 
and  there  is  no  evidence  of  unfairness  or  discrimination  their  actions  will 
be  affirmed. 

7.4    Base  Property  (Water) — Service  Area 

Where  there  are  competing  waters  in  a  range  area  it  is  frequently  necessary 
.=      in  the  issuance  of  licenses  to  limit  the  amount  of  land  as  well  as  the 
,,     number  of  livestock  in  order  to  effect  a  fair  distribution  of  the  available 
range  and  provide  for  its  proper  use. 

DECISION 

Mary  B.  Whitehill  and  Wayne  Whitehill,  joint  applicants,  and 
Mrs.  Adam  Wilson  and  Son,  conflicting  claimants  for  grazing  li- 
censes for  the  1943-1944  grazing  season  upon  Federal  range  in  New 
Mexico  Grazing  District  No.  3,  have  filed  appeals  from  the  decision 
of  an  examiner  of  the  Grazing  Service,  dated  April  4,  1944,  which 
affirmed  the  action  of  the  acting  regional  grazier  relating  to  the  lo- 
cation of  the  range  division  line  between  the  grazing  allotments  of 
the  parties,  and  modified  the  decision  as  to  the  numbers  of  livestock 
to  be  licensed  to  the  Whitehills. 

The  Wliitehills  on  April  19,  1943,  made  application  for  license  to 
graze  103  cattle  and  4  horses  from  July  1  to  December  31,  1943,  and 
105  cattle  and  4  horses  from  January  1,  to  June  30,  1944.  The  act- 
ing regional  grazier  allowed  the  application  to  the  extent  of  53  cat- 
tle and  4  horses  for  the  periods  applied  for,  82  percent  on  Federal 
Range,  or  for  a  total  of  562  animal  unit  months. 

The  Wilsons  on  April  14,  1943,  applied  for  license  to  graze  285 
cattle  and  10  horses  from  July  1,  1943,  to  December  31,  1943,  and 
300  cattle  and  10  horses  from  January  1  to  June  30,  1944.  A  license 
was  issued  for  265  cattle  and  10  horses  from  July  1,  1943,  to  June 
30,  1944,  and  an  emergency  license  was  issued  for  20  cattle  from 
July  1,  1943,  to  December  31,  1943,  83  percent  on  Federal  range,  a 
total  of  2,840  animal  unit  months. 
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The  records  in  the  several  cases  disclose  that  the  boundary  line 
between  the  allotments  of  the  parties  as  determined  by  the  Grazing 
Service  in  1938  remained  in  effect  until  1943,  when,  upon  the  basis 
of  certain  additional  information,  obtained  through  field  examina- 
tions of  the  lands  and  water  facilities  and  other  sources,  the  allot- 
ment of  the  Whitehills  was  enlarged  to  include  parts  of  Sees.  13,  14, 
15,  and  25,  T.  21  S.,  K.  9  W.,  approximately  somewhat  less  than  II/2 
sections,  and  that  of  the  Wilsons  reduced  to  that  extent.  The  "White- 
hills  were  not  satisfied  with  the  action  taken  and  ask  that  all  of 
said  Sees.  13  and  14  and  of  adjoining  Sees.  11  and  12  of  said  town- 
ship, and  Sees.  7,  18,  and  19,  T.  21  S.,  E.  8  W.,  now  included  in  the 
Wilson  allotment  be  allotted  to  them.  The  Wilsons  are  appealing 
from  any  action  which  proposes  to  reduce  the  area  in  their  allot- 
ment and  contend  that  they  have  never  been  allotted  sufficient  range 
to  satisfy  their  proven  priority. 

The  record  shows  that  both  parties  appealed  to  the  Department 
from  the  action  of  the  Grazing  Service  upon  their  applications  for 
the  1938-1939  grazing  season  in  this  area,  but  the  appeals  were  dis- 
missed without  decision  principally  on  the  ground  that  the  informa- 
tion in  the  record  then  before  it  was  inadequate  as  a  basis  for  a 
proper  decision  under  the  Federal  Range  Code  as  revised  and  ap- 
proved August  31,  1938.  Appeals  filed  by  the  parties  from  actions 
taken  on  other  applications  prior  to  1943  were  set  for  hearing  be- 
fore an  examiner,  but  the  hearings  were  not  had  for  the  reason  that 
the  information  and  data  regarded  as  requisite  to  a  decision  had  not 
been  obtained  by  the  local  grazing  officials. 

The  appeals  by  both  parties  from  the  action  taken  upon  their 
applications  as  filed  in  1943,  were  set  for  hearing  and  a  hearing  was 
had  before  an  examiner.  The  parties  were  present  and  oral  and 
documentary  evidence  was  offered  in  support  of  their  respective 
claims. 

The  examiner  considered  the  information  appearing  in  the  records 
of  the  several  applications  filed  by  the  parties  for  grazing  privileges 
in  this  district,  together  with  the  evidence  adduced  at  the  hearings 
held  in  1938  and  1943,  and  found  that  the  areas  included  within  the 
boundaries  of  the  allotments  as  determined  by  the  Grazing  Service 
in  1943,  are  adequate  for  the  care  of  the  number  of  livestock  for 
which  they  are  entitled  to  grazing  privileges  under  the  provisions 
of  the  Federal  Range  Code.  He  therefore  approved  the  action  of 
the  local  grazing  officers  so  far  as  the  modification  of  the  boundary 
line  and  the  number  of  livestock  (275  cattle  and  horses)  licensed  to 
the  Wilsons  are  concerned,  but  allowed  the  Whitehills  a  license  for 
a  total  number  of  104  cattle  and  horses,  subject  to  an  appropriate 
percentage  of  use  of  the  Federal  range  to  be  determined  by  the 
local  grazing  officials.  This  represents  an  increase  of  47  head  of 
stock  above  the  number  allowed  by  the  license  issued  to  them  by 
the  acting  regional  grazier. 

The  principal  contention  of  the  parties  with  respect  to  the  loca- 
tion of  the  boundary  line  between  their  allotments  are  substantially 
as  follows: 

The  Whitehills  contend  that  they  own  or  control  Class  1  waters 
which  can  service  all  of  the  range  asked  for  and  supply  the  number 
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of  cattle  (200)  which  they  desire  to  graze  and  that  this  number  can 
be  ranged  on  the  land  without  overgrazing. 

The  Wilsons  contend  that  they  have  been  grazing  cattle  in  this 
area  for  41  years  and  have  an  established  priority  for  400  cattle,  and 
that  they  therefore  are  entitled  to  and  require  more  land  to  satisfy 
their  legitimate  demand  than  has  been  allotted  to  them.  They  fur- 
ther state  that  the  division  of  the  range  as  determined  does  not  per- 
mit the  proper  operation  of  their  stock  and  hence  is  not  consistent 
with  good  range  management. 

The  testimony  concerning  the  capacity  and  use  of  waters  of  the 
respective  parties  is  conflicting,  as  is  that  relating  to  the  carrying 
capacities  of  the  land  within  the  respective  allotments.  Each  party 
contends  that  the  waters  of  the  other,  with  the  exception  of  their 
headquarters  wells,  are  not  Class  1  waters.  A  detailed  analysis  of 
the  testimony  offered  in  both  the  1938  and  1943  hearings  would  not 
aid  materially  in  reconciling  the  contradictory  testimony  appearing 
in  the  record  concerning  the  capacity  and  use  of  the  waters  in 
question  or  in  determining  the  preponderance  of  the  evidence  per- 
taining to  the  issues  raised  by  the  appeals. 

The  boundary  line  between  the  two  allotments  as  determined  by 
the  Grazing  Service,  after  the  1938  hearings,  though  it  was  not 
regarded  as  satisfactory  by  either  party,  remained  unchanged  for 
several  years,  during  which  time  efforts  have  been  made  to  secure  a 
settlement  of  the  existing  differences,  through  agreement  between 
the  parties.  This  was  found  to  be  impracticable  and  as  a  result  of 
information  obtained  through  local  investigations,  the  advisory 
board  and  grazing  officers  in  1943  undertook  to  make  such  adjust- 
ments of  the  boundary  line  as  they  believed  warranted  by  the  facts, 
resulting  in  certain  changes  in  the  area  of  the  allotments  as  above 
stated.  Upon  consideration  of  the  evidence  before  him,  the  exam- 
iner in  his  decision  approved  the  action  taken. 

After  due  consideration  of  the  record  presented,  the  Department 
finds  no  good  reasons  for  disturbing  the  action  of  the  local  officers, 
which  presumably  was  taken  by  them  in  accordance  with  their  best 
judgment  based  upon  the  facts  disclosed  by  their  investigations. 
There  is  no  evidence  of  unfairness  or  discrimination. 

It  is  evident  from  the  record  that  the  range  available  for  use  of 
the  licensees  is  limited  and  is  insufficient  to  satisfy  the  present  de- 
mands of  both.  Such  situations  are  not  uncommon  in  most  grazing 
districts  and  their  existence  has  been  taken  into  consideration  in 
formulating  the  regulations  incorporated  in  the  Federal  Range  Code. 
Preferences  have  been  established  which  are  believed  to  provide  a 
fair  means  for  the  apportionment  of  range  privileges  in  such  cases. 
The  necessity  for  the  limitation  of  grazing  privileges  imposed  by 
the  regulations  is  readily  apparent.  Where  there  are  competing 
waters  in  a  range  area,  as  here,  it  is  frequently  necessary  in  the 
issuance  of  licenses  to  individuals  to  limit  the  amount  of  land  as 
well  as  the  number  of  livestock  in  order  to  effect  a  fair  distribution 
of  the  available  range  between  several  claimants  and  provide  for 
its  proper  use. 

In  this  case  neither  party  is  entitled  under  the  provisions  of  the 
Code  to  a  preference  right  to  the  entire  area  which  their  respective 
waters  may  properly  service.     The  contention  of  the  Whitehills  in 
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this  regard  is  untenable.  On  the  other  hand,  there  is  not  sufficient 
land  available  within  the  service  area  of  the  Wilson  waters  which 
is  free  from  conflict  with  the  service  area  of  other  competing  waters 
to  provide  adequate  forage  for  the  number  of  livestock  for  which 
they  claim  priority. 

The  Department  is  aware  of  the  fact  that  due  to  numerous  local 
factors  it  is  impracticable  to  make  the  apportionments  of  range  with 
mathematical  precision.  The  allotments  as  they  now  exist  are  such 
that  the  Federal  range  involved  may  be  properly  grazed  and  ade- 
quately serviced  by  the  waters  of  the  respective  allottees  and  with 
the  privately  owned  or  controlled  lands  under  normal  conditions 
will  support  the  number  of  livestock  as  determined  by  the  examiners. 

The  evidence  regarding  the  carrying  capacity  of  the  lands  as 
herein  noted  is  conflicting  and  in  the  absence  of  substantial  evidence 
to  the  contrary  the  Department  will  accept  the  findings  of  the  ex- 
aminer in  this  respect.  Should  subsequent  information  indicate  that 
the  carrying  capacities  so  determined  are  inaccurate,  an  adjustment 
of  the  number  of  livestock  licensed  to  graze  upon  the  Federal  range 
within  the  allotments  of  the  parties  are  designated  by  the  Grazing 
Service  may  then  be  made. 

The  decision  of  the  examiner  accordingly  is  affirmed  and  the  ap- 
peals are  dismissed. 

Oscar  L.  Chapman, 

Assistant  Secretary. 


PETE  SAVAGE,  Appellant 
A-23874  Decided  October  5, 19U 

13.  Free  Use 

In  the  absence  of  a  right  to  settle,  reside  upon,  or  maintain  possession  of  a 
part  of  the  Federal  range,  an  occupant  of  the  range  would  not  be  entitled 
to  free-use  privileges. 

DECISION 

Pete  Savage  has  filed  a  motion  for  rehearing  in  the  matter  of  his 
appeal  from  the  decision  of  an  examiner  of  the  Grazing  Service, 
which  was  affirmed  by  Departmental  decision  dated  July  26,  1944. 
The  application  of  Savage  for  a  grazing  license  for  the  1943-1944 
grazing  season  in  New  Mexico  Grazing  District  No.  6  was  rejected 
for  the  reason  that  he  had  not  shown  ownership  or  control  of  the 
base  property  offered  in  support  thereof. 

The  property  offered  by  him  consists  of  a  water  well  and  other 
improvements,  suitable  for  the  care  of  livestock,  which  are  being 
maintained  by  the  intervener  upon  the  Federal  range,  under  permits 
issued  by  the  Grazing  Service  in  accordance  with  the  provisions  of 
section  4  of  the  Taylor  Grazing  Act.  A  grazing  license  was  issued 
to  the  intervener  upon  the  range  and  for  the  season  applied  for  by 
Savage. 

The  records  of  the  Grazing  Service  and  the  stipulations  of  fact 
appearing  in  the  record  of  the  hearing  before  the  examiner  disclose 
that  licenses  have  been  issued  to  the  intervener  from  year  to  year. 
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beginning  in  1935,  based  upon  a  showing  of  ownership  or  control 
of  the  well  in  controversy,  which  appears  to  be  a  full-time  water 
which  was  used  in  connection  with  livestock  operations  during  the 
priority  period. 

It  is  contended  by  the  motion  that  the  intervener  has  failed  to 
comply  with  the  requirements  of  the  Federal  Range  Code  and  that 
he  is  not  entitled  to  a  license  for  this  range.  The  licenses  heretofore 
issued,  including  the  one  for  the  season  involved  in  these  proceed- 
ings, have  expired,  but  it  is  clear  that  intervener's  right  to  the  con- 
tinuance of  its  grazing  privileges  on  this  range  depends  upon  its 
maintenance  of  its  qualifications  and  its  compliance  with  the  terms 
and  conditions  prescribed  in  section  6,  paragraph  (c),  and  other 
applicable  provisions  of  the  Federal  Range  Code.  Failure  to  satisfy 
these  requirements  will  render  it  subject  to  adverse  action  by  the 
Grazing  Service,  but  any  such  action  would  not  inure  to  the  benefit 
of  Savage  or  vest  in  him  any  right  in,  on  control  over,  the  property 
concerned. 

It  is  also  contended  that  Savage  is  entitled  to  a  free-use  license 
for  the  number  of  livestock  kept  for  domestic  purposes,  as  pro- 
vided by  section  6,  paragraph  (a)  of  the  Code,  which  permits  the 
grazing  of  such  livestock  on  Federal  range  in  the  immediate  neigh- 
borhood of  the  residence  of  the  licensee.  This  privilege,  however, 
does  not  include  a  right  to  settle,  reside  upon,  or  maintain  posses- 
sion of  any  part  of  the  Federal  range.  In  the  absence  of  such  a 
right,  an  occupant  of  the  range  would  not  be  entitled  to  free-use 
privileges. 

The  motion,  together  with  the  brief  and  argument  in  support 
thereof,  has  received  careful  consideration  in  the  light  of  the  rec- 
ord, and  there  being  nothing  which  indicates  that  a  rehearing  would 
supply  any  additional  evidence  that  would  add  support  to  his  claim 
of  ownership  or  control  of  the  base  property  offered,  the  Department 
finds  no  reason  for  departure  from  the  decision  rendered,  and,  ac- 
cordingly, the  motion  is  denied. 

Oscar  L.  Chapman, 
Assistant  Secretary. 


GROVER  C.  BARTON,  Appellant 
A-23946  Decided  October  5,  WJ^li, 

3.12    Appeal  Procedure — Sufficiency  and  Weight  of  Evidence 

In  determining  the  carrying  capacity  of  the  base  lands,  the  range  survey 
figures  will  be  used  where  the  evidence  shows  no  errors  in  the  ratings, 
and  the  same  standards  were  applied  to  all  other  properties  without  dis- 
crimination. 

6.2    Base  Property  (Land) — Commensurability 

Where  the  numbers  grazed  during  the  priority  years  exceed  the  numbers 
which  can  now  be  supported  properly  upon  the  base  lands  in  their  present 
condition,  an  adjustment  will  be  required  in  order  to  insure  proper  use 
of  the  lands. 
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DECISION 

An  appeal  has  been  filed  by  Grover  C.  Barton  from  the  decision 
of  an  examiner  of  the  Grazing  Service  dated  May  22,  1944,  which 
modified  the  decision  of  the  acting  regional  grazier  denying  in  part 
his  application  for  grazing  license  within  the  Lost  Creek  unit  of 
Idaho  Grazing  District  No.  2. 

In  1943  Barton  applied  for  a  license  to  graze  1,400  sheep  from 
April  1  to  October  1,  which  was  allowed  to  the  extent  of  435  sheep 
and  rejected  as  to  965  sheep.  In  support  of  the  application,  he 
offered  8  separate  properties  owned  or  controlled  by  him  as  base 
properties,  4  of  which  were  considered  as  Class  1  properties,  depend- 
ent by  use  on  Federal  range  within  the  meaning  of  the  Federal 
Eange  Code,^  having  a  total  carrying  capacity  sufficient  for  the 
support  of  the  number  of  livestock  allowed  by  the  license,  for  a 
period  of  four  months  each  year,  which  is  the  standard  requirement 
applicable  to  base  properties  in  this  district.  The  numbers  allowed 
by  the  acting  regional  grazier  in  connection  with  the  properties 
found  by  him  to  be  qualified  as  Class  1  properties  are  as  follows: 
Shangle  place  20  sheep,  Knauss  and  Atwood  places  313  sheep,  Staley 
place  100  sheep.  The  Noel  property,  the  Montgomery  property,  the 
Jones  property  and  a  school  section  described  as  Sec.  16,  T.  16  S., 
R.  17  E.,  also  owned  or  controlled  by  appellant,  were  not  consid- 
ered as  dependent  by  use  upon  the  public  range  and  the  application 
was  rejected  to  the  extent  that  it  was  based  on  these  properties.  A 
similar  application  was  filed  in  1944,  which  likewise  was  rejected  in 
part.  Barton  appealed  from  the  action  taken  upon  his  applications 
and  the  appeal  was  set  for  hearing  before  an  examiner  of  the  Graz- 
ing Service.  At  the  time  and  place  designated  the  appellant  ap- 
peared and  was  represented  by  counsel.  Three  interested  parties 
were  recognized  as  interveners.  Testimony  was  offered  by  the  appel- 
lant and  several  witnesses  in  his  behalf  and  by  representatives  of 
the  Grazing  Service.  No  oral  testimony  or  other  evidence  was 
offered  by  the  interveners. 

Upon  the  basis  of  the  evidence  offered,  the  examiner  made  cer- 
tain findings  of  fact  and  rendered  a  decision  on  May  22,  1944,  in 
which  he  sustained  the  action  of  the  acting  regional  grazier  in  rec- 
ognizing the  Staley,  Shangle,  Knauss,  and  Atwood  properties  as 
qualified  base  properties  within  Class  1  of  the  preference  class  as 
defined  by  the  Federal  Range  Code,  and  in  holding  that  the  Mont- 
gomery property  and  School  Section  16,  T.  16  S.,  R.  IT  E.,  were 
not  so  qualified,  but  modified  the  action  so  far  as  the  Noel  property 
and  320  acres  of  the  Jones  property  are  concerned,  which  he  also 
held  to  be  qualified  as  Class  1  properties.  The  examiner  ruled  that 
the  six  qualified  properties  were  adequate  base  for  grazing  privi- 
leges to  the  extent  of  their  carrying  capacities  as  determined  by 
the  range  surveys,  or  for  a  total  of  640  animal-unit  months  suffi- 
cient for  the  support  of  800  sheep  for  the  period  of  four  months 
each  year  when  the  Federal  range  is  not  available  for  use. 

Appellant  in  substances  specifies  that  the  examiner  erred  in  the 
following  particulars:  (1)  In  holding  that  the  appellant  was  enti- 
titled  to  only  800  sheep  upon  the  base  properties  offered;   (2)   In 

1  43  CFR  sec.  501.1,  et  8eq. 
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holding  that  the  Montgomery  property  and  said  School  Section  16 
were  not  dependent  by  use;  and  (3)  In  holding  that  ratings  based 
on  the  range  surveys  are  conclusive  of  the  number  of  animal-unit 
months  to  be  allotted  to  the  several  properties  offered  as  base.  He 
further  contends  that  the  testimony  of  appellant  and  his  witnesses 
clearly  shows  that  the  carrying  capacity  of  the  several  properties 
is  greatly  in  excess  of  the  estimates  based  on  the  range  surveys,  and 
that  the  actual  carrying  capacity  of  the  six  properties  accepted  as 
Class  1  by  the  examiner  is  more  than  three  times  the  number  of 
livestock  indicated  by  the  range  surveys  and  allowed  by  the  exam- 
iner. 

Upon  review  of  the  evidence  submitted,  the  Department  finds  no 
error  in  the  findings  of  fact  and  the  decision  rendered  by  the  ex- 
aminer. The  evidence  submitted  is  sufficient  to  support  the  finding 
that  the  Noel  property  and  Jones  property  are  entitled  to  recogni- 
tion as  Class  1  properties  to  the  extent  of  their  dependency  by  use, 
in  addition  to  the  four  other  properties  which  were  so  rated  by  the 
acting  regional  grazier.  However,  there  was  no  substantial  evidence 
offered  to  show  that  the  Montgomery  property  and  School  Section 
16  were  used  in  connection  with  the  public  range  to  an  extent  which 
would  entitle  them  to  recognition  as  Class  1  base  properties  pursu- 
ant to  the  requirements  of  the  Code. 

With  respect  to  the  wide  difference  between  the  estimated  car- 
rying capacity  of  the  properties  for  a  4-months'  period,  aggregating 
2,785  sheep,  as  made  by  appellant,  and  that  of  800  sheep,  as  deter- 
mined in  accordance  with  the  data  furnished  by  the  range  surveys, 
it  is  noted  that  appellant's  estimates  are  based  on  statements  made 
by  witnesses  concerning  occasional  uses  of  the  properties  during  the 
priority  period  by  much  larger  numbers  of  livestock  than  the  num- 
bers estimated  by  the  Grazing  Service.  The  evidence  does  not  show 
that  the  numbers  stated  were  actually  supported  on  the  base  prop- 
erties for  the  equivalent  of  a  4-months'  period  each  year  during  the 
priority  years,  nor  would  such  showing  be  controlling  in  the  face 
of  information  secured  through  recent  range  surveys  which  indicates 
that  lesser  numbers  than  those  claimed  could  be  supported  properly 
thereon  for  the  required  period. 

x\s  defined  by  the  Federal  Eange  Code,  section  2,  paragraph  (j)  '? 

Carrying  capacity  means  the  total  animal-unit  months  of  forage  available 
from  a  given  tract  or  tracts  of  forage  land  during  a  given  period. 

The  figures  stated  in  the  report  of  the  range  examination  reflect  the 
normal  carrying  capacity  of  the  lands  as  determined  from  the  in- 
formation made  available  by  the  recent  range  surveys.  If  the  num- 
bers grazed  during  the  priority  years  exceeded  the  numbers  which 
can  now  be  supported  properly  upon  the  lands  in  their  present  con- 
dition, an  adjustment  in  numbers  would  be  required  in  order  to 
insure  proper  use  of  the  lands. 

Section  5,  paragraph  (a),  of  the  Code,^  provides  as  follows: 

For  the  purpose  of  stabilizing  the  livestock  industry,  determining  the  proper 
use  of  the  Federal  range,  and  other  purposes,  the  carrying  capacity  of  each 
administrative  unit  or  area  in  a  grazing  district  will  be  rated,  and  each  will 
be  classified  for  the  proper  season  or  seasons  if  necessary,  of  its  use  and  for 
the  maximum  period  of  time  for  which  a  licensee  or  permittee  will  be  allowed 
to  use  the  Federal  range  lying  therein  during  any  one  year. 


2  43  CFR  sec.  501.2. 
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The  range  surveys  made  in  this  unit  appear  to  have  been  made  in 
accordance  with  established  procedure,  and  covered  all  the  properties 
in  the  area.  Their  purpose  was  to  secure  the  information  regarding 
the  carrying  capacities  of  the  lands  which  is  essential  to  a  proper 
administration  of  the  public  range  in  the  area.  There  is  no  evidence 
that  the  properties  now  controlled  by  the  appellant  were  not  ex- 
amined and  rated  according  to  the  same  standards  as  were  applied 
to  all  other  properties  and  without  discrimination.  There  is  no 
substantial  evidence  that  the  examiners  of  the  range  or  other  local 
grazing  officials  have  erred  in  the  ratings  given  these  properties  and 
the  examiner  was  correct  in  basing  his  determination  of  the  number 
of  livestock  w^hich  properly  may  be  grazed  upon  the  Federal  range 
in  connection  with  these  base  properties,  upon  the  figures  shown  in 
the  report  in  connection  with  these  base  properties,  upon  the  figures 
shown  in  the  report  of  the  range  surveys.  The  departmental  deci- 
sions in  the  cases  of  Spicer  Brothers  (A.  21923),  decided  March  8, 
1939,  and  Howard  Lathrop  (A.  23242),  decided  March  21,  1942,  and 
cited  by  the  examiner,  are  in  point. 

The  decision  of  the  examiner  is  affirmed. 

Oscar  L.  Chapman, 

Assistant  Secretary. 


N.  J.  MEAGHEE  COMPANY,  Appellant 
A-23920  Decided  Octoler  13,  19U 

3.11    Appeal  Procedure — Burden  of  Proof 

Where  the  evidence  as  to  use  of  the  public  domain  during  the  priority  period 
is  indefinite,  and  it  appears  there  was  no  definite  plan  of  operation  from 
year  to  year  which  involved  a  regular  and  consistent  use  of  such  public 
domain  lands  in  connection  with  the  base  property,  the  appellant  has  failed 
to  meet  the  burden  of  proof  to  establish  that  the  lands  are  dependent  by 
use. 

5.4    Base  Property  (Generally) — Qualification,  Extent  of  Public  Domain 
Use 

Where  the  evidence  as  to  use  of  the  public  domain  during  the  priority  period 
is  indefinite,  and  it  appears  that  there  was  no  definite  plan  of  operation 
from  year  to  year  which  involved  a  regular  and  consistent  use  of  such 
public  domain  lands  in  connection  with  the  base  property,  the  appellant 
has  failed  to  meet  the  burden  of  proof  to  establish  that  the  lands  are 
dependent  by  use. 

DECISION 

An  appeal  has  been  filed  by  the  N.  J.  Meagher  Company  from  a 
decision  of  an  examiner  of  the  Grazing  Service,  dated  April  15, 1944, 
which  affirmed  the  action  of  the  acting  regional  grazier  in  rejecting 
its  application  for  a  license  to  graze  700  sheep  for  the  period  begin- 
ning November  1,  1943,  and  ending  April  30,  1944,  in  Utah  Grazing 
District  No.  8. 

The  applicant  offered  as  base  property  in  connection  with  its  ap- 
plication a  property  designated  as  the  Upalco  ranch,  described  as 
the  21/9NW1/4,  SW1/4NE1/4  Sec.  34,  Ei^SW^  Sec.  28;  NE1/4NW14, 
Wi/sNEii  and  NWi4SEi^  Sec.  33,  T.  2  S.,  R.  3  W.,  U.S.M.,  con- 
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taining  approximately  360  acres.  This  property  was  part  of  the 
base  property  offered  with  an  application  for  the  1940-1941  season. 
Adverse  action  was  taken  by  the  regional  grazier  upon  the  applica- 
tion and  an  appeal  and  application  for  a  hearing  before  an  examiner 
was  filed.  Hearing  was  had  and  on  January  16,  1941,  the  examiner 
rendered  a  decision  affirming  the  action  of  the  regional  grazier  to 
the  extent  that  the  application  was  based  upon  this  property,  on 
the  ground  that  it  was  not  qualified  as  "dependent  by  use"  on  Fed- 
eral range.  There  was  no  appeal  taken  to  the  Department  from  the 
1941  decision  of  the  examiner. 

The  acting  regional  grazier  rejected  the  1943  application  "for  the 
reason  that  the  lands  submitted  as  base  property  were  determined 
not  to  be  qualified  under  decision  of  the  hearing  examiner  on  Janu- 
ary 16,  1941." 

At  the  hearing  held  October  13,  1943,  J.  T.  Murdock  and  Paul  S. 
Hanson,  grazing  licensees  in  the  area,  were  recognized  as  interveners. 
N.  J.  Meagher  of  the  appellant  company  appeared  in  its  behalf. 
The  issue  was  stipulated  to  be  whether  or  not  the  Upalco  property 
is  qualified  as  "dependent  by  use"  under  the  provisions  of  section  2, 
paragraph  (g),  of  the  Federal  Range  Code.  Appellants  offered 
oral  testimony  by  Joseph  P.,  Warren  P.,  and  Wilmer  Mecham, 
former  occupants  of  the  property,  and  Gardner  Goodrich,  a  local 
range  user.    The  interveners  also  testified. 

Upon  consideration  of  the  testimony  offered  by  the  several  wit- 
nesses, the  examiner  held  that  the  appellant  had  failed  to  prove  that 
the  Upalco  ranch  property  is  qualified  as  "dependent  by  use"  within 
the  said  provision  of  the  Federal  Range  Code^  and  affirmed  the  action 
of  the  local  grazing  officer.  Appeal  to  this  Department  was  taken  in 
due  time. 

The  appellant  contends  that  the  evidence  submitted  with  respect  to 
the  use  of  the  Upalco  ranch  property  during  the  "priority"  period 
is  uncontradicted  and  clear,  that  it  meets  the  requirements  of  the 
Code  in  that  it  shows  two  consecutive  years'  use  of  the  winter  range 
in  Unit  H  of  said  Grazing  District,  that  the  sheep  of  the  Mechams, 
who  then  were  in  possession  of  the  propertj^,  were  grazed  in  this 
unit  for  the  entire  winter  range  season  during  the  years  1930-1931 
and  1931-1932  and  were  also  within  the  district  during  the  winter 
season  of  1932-1933. 

The  examiner  in  the  decision  rendered  June  16,  1941,  on  the  previ- 
ous appeal  made  the  following  finding  of  fact  regarding  this 
property : 

The  evidence  as  to  the  use  made  of  the  Upalco  (or  Marshall)  ranch  by 
W.  P.  Mecham  and  sons  during  the  priority  years  indicates  that  the  livestock 
operated  therefrom,  an  average  of  350  sheep  and  66  cattle,  did  not  graze  upon 
public  domain  which  is  now  Federal  range,  but  that  these  livestock  were  grazed 
upon  lands  that  were  never  included  within  the  boundaries  of  Utah  Grazing 
District  No.  8,  nor  any  grazing  district.  This  ranch  is  situated  in  Duchesne 
County,  not  within  a  grazing  district,  and  was  not  one  of  the  properties  used 
by  J.  H.  Reader  and  Sons  in  livestock  operations.  From  the  available  informa- 
tion it  must  be  concluded  that  this  ranch  is  not  dependent  by  use  on  Federal 
range  lands  within  the  meaning  of  section  2(g)   of  the  E'ederal  Range  Code. 
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The  basis  of  the  information  upon  which  the  above  finding  was 
made  was  the  affidavit  of  Wilmer  Mecham  offered  upon  interroga- 
tions by  the  examiner.  The  statements  were  corroborated  by  his 
father  W.  P.  Mecham.  This  affidavit  was  made  before  the  examiner 
after  the  oral  hearing  in  1941  and  with  the  consent  of  the  parties. 

From  the  additional  testimony  offered  at  the  1943  hearing  it  ap- 
pears that  the  sheep  and  cattle  belonging  to  the  Mechams  during 
the  period  they  were  in  possession  of  the  Upalco  ranch  were  ranged 
from  this  place,  over  an  extensive  area  in  Duchesne  and  Uintah 
Counties,  which  included  public  domain  lands,  Indian  lands,  private 
lands  and  some  areas  which  had  been  withdrawn  or  reserved  from 
disposition  under  the  public  land  laws  for  reclamation  or  power-site 
purposes. 

The  use  of  lands  during  the  priority  period,  other  than  public 
domain  lands  afterwards  included  in  the  district,  obviously  did  not 
establish  any  "dependency  by  use"  of  the  base  property  offered,  upon 
the  Federal  range  now  within  the  district. 

The  information  before  the  examiner  in  1941  concerning  the  opera- 
tion of  the  livestock  during  that  part  of  the  x)riority  period  be- 
ginning in  1929  and  ending  in  June  1933,  when  the  sheep  were 
disposed  of,  was  indefinite  as  to  the  areas  of  public  domain  used  and 
failed  to  show  substantial  use  during  that  period,  of  the  public  lands 
afterwards  included  in  Unit  H  of  Grazing  District  No.  8. 

The  additional  information  furnished  at  the  1943  hearing  by 
appellant's  witnesses  which  indicates  that  the  livestock  were  at  times 
in  the  vicinity  of,  or  upon  public  domain  lands  which  now  are  part 
of  the  Federal  range  witliin  the  district,  also  was  indefinite  as  to  the 
lands  customarily  used  by  the  Mechams  in  their  operations  during 
that  period.  It  appears  therefrom  that  there  was  no  definite  plan 
of  operation  from  year  to  year  which  involved  a  regular  and  con- 
sistent use  of  such  public  domain  lands  in  connection  with  the  Upalco 
ranch  property. 

Joseph  and  Wilmer  Mecham,  sons  of  Warren  P.  Mecham,  were  the 
principal  witnesses  for  the  appellant.  It  appears  from  their  testi- 
mony that  the  Mecham  sheep  were  run  in  some  part  of  the  area  now 
included  in  Unit  H  of  the  district  during  the  winter  season  of 
1931-1932,  as  part  of  a  cooperative  herd.  According  to  Joseph  the 
sheep  were  lambed  somewhere  south  of  Castle  Peak  and  east  of 
Snyder  Springs  in  the  spring  of  1932.  Wilmer  stated  that  he  knew 
that  his  father  was  out  in  the  South  Myton  desert  with  the  sheep 
during  that  year.  The  area  referred  to  as  the  South  Myton  desert 
is  not  indicated  definitely,  but  it  may  include  a  part  of  the  area  now 
in  the  grazing  unit.  Their  testimony  further  indicates  that  the  sheep 
grazed  in  a  different  locality  during  the  following  winter  season 
of  1932-1933.  From  this  it  appears  that  the  sheep  crossed  the  Uinta 
Kiver  at  or  near  Fort  Duchesne  in  the  fall  of  1932,  and  went  east  or 
southeast  in  the  direction  of  the  Green  River.  Wilmer  stated  that 
they  crossed  the  Green  Eiver  sometime  during  the  winter.  In  his 
1940  affidavit  Wilmer  stated  that  during  the  fall  and  winter  season 
of  1932-1933  the  sheep  went  east  of  Roosevelt  and  south  of  Vernal 
on  public  land  on  Green  River.     While  the  testimony  is  indefinite 
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regarding  the  particular  areas  grazed  during  that  season,  it  is  prob- 
able that  they  were  on  lands  now  in  the  district  other  than  in  Unit  H 
during  some  part  of  the  1932-1933  season. 

The  testimony  regarding  their  operations  in  other  years  is  in- 
defiinite  as  to  the  particular  areas  grazed  by  the  sheep,  but  on  the 
whole  indicates  that  the  operations  were  in  areas  which  have  not 
been  included  within  the  grazing  district. 

The  examiner  has  pointed  out  that  all  or  part  of  five  townships 
adjoining  or  near  the  Green  Kiver,  comprising  approximately  more 
than  the  easterly  quarter  part  of  the  area  now  in  Unit  H  of  the 
district,  were  withdrawn  for  reclamation  purposes  during  the  entire 
priority  period,  and  that  all  or  portions  of  four  townships  in  the 
area  were  withdrawn  for  similar  purposes  until  April  29,  1931,  and 
that  the  lands  within  approximately  one-half  mile  of  the  river  were 
included  in  a  power-side  reserve  during  the  entire  period. 

Regardless,  however,  of  the  status  during  the  priority  period  of 
the  lands  affected  by  the  withdrawals,  and  assuming  from  the  testi- 
mony of  the  Mechams  that  their  operations  also  included  other 
public  lands  now  in  the  grazing  district,  the  showing  offered  is  not 
sufficient  to  qualify  the  Upalco  ranch  property  as  "dependent  by  use'^ 
within  the  meaning  of  the  term  as  defined  in  the  Federal  Range  Code. 

Section  2,  paragraph  (g)  of  the  Code,  43  CFR  501.2(g),  reads 
as  follows: 

Land  dependent  hy  use.  Forage  land  which  was  used  in  livestock  operations 
in  connection  with  the  same  part  of  the  public  domain,  which  part  is  now 
Federal  range,  for  any  3  years  or  for  any  2  consecutive  years  in  the  5-year 
period  immediately  preceding  June  28,  1934,  and  which  is  offered  as  base  prop- 
erty in  an  application  for  a  grazing  license  or  a  permit  filed  before  June  28, 
1938.  Land  will  be  considered  dependent  by  use  only  to  the  extent  of  that 
part  of  it  necessary  to  maintain  the  average  number  of  livestock  grazed  on  the 
public  domain  in  connection  with  it  for  any  three  years  or  for  any  two  con- 
secutive years,  whichever  is  the  more  favorable  to  the  applicant,  during  the 
5-year  period  immediately  preceding  June  28,  1934. 

As  amended  September  23, 1942,  this  paragraph  reads : 

Land  dependent  hy  use  means  forage  land  which  is  of  such  character  that 
the  conduct  of  an  economic  livestock  operation  requires  the  use  of  the  Federal 
range  in  connection  witli  it  and  which,  in  the  5-year  period  immediately  pre- 
ceding June  28,  1934  (hereinafter  referred  to  as  the  "priority  period"),  was 
used  as  a  part  of  an  established,  permanent,  and  continuing  livestock  operation 
for  any  two  consecutive  years  or  for  any  three  years  in  connection  with  sub- 
stantially the  same  part  of  the  public  domain,  now  part  of  the  Federal  range, 
*  *  * 

The  acting  regional  grazier  properly  rejected  the  application  be- 
cause of  the  examiner's  findings  in  1941.  Since  the  hearing  in  1943 
was  allowed  upon  the  basis  of  representations  that  there  was  addi- 
tional evident  available  concerning  the  use  of  the  property  during  the 
priority  years  in  connection  with  the  Federal  range  involved,  the 
burden  of  establishing  "dependency  by  use"  was  upon  the  appellant. 
The  evidence  submitted  is  inadequate  to  show  that  the  property  is 
so  qualified  under  the  applicable  provisions  of  the  Code. 

The  decision  of  the  examiner  accordingly  is  affirmed. 

Oscar  L.  Chapman, 

Assistant  Secretary/. 
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M.  S.  MAJOE,  Appellant 
A-23834  Decided  October  28,  19U 

4.4    Apportionment  of  the  Federal  Range — Lands  Additionally  Available 

The  award  by  the  local  grazing  officials  of  Federal  range  hecoming  addition- 
ally available  will  not  be  disturbed  merely  upon  a  siiowing  that  it  has 
been  previously  used  by  another  and  is  so  located  as  to  be  more  easily 
usable  by  him. 

10.  Crossing  and  Trailing  Licenses  and  Permits 

A  crossing  permit  will  be  issued  when  necessary  to  facilitate  the  use  of  the 
applicant's  privately  owned  land. 

DECISION 

On  December  18,  1942,  M.  S.  Major  filed  an  application  to  graze 
200  cattle  and  6  horses  from  July  1,  1943,  to  June  30,  1944,  upon  an 
individual  allotment  on  Federal  range  in  New  Mexico  Grazing  Dis- 
trict No.  2.  The  application  was  approved  by  the  district  grazier  for 
the  grazing  of  the  number  of  livestock  applied  for  upon  an  allot- 
ment consisting  of  Federal  range  and  private  lands  in  T.  6  N.,  Ks.  1 
and  2  W.,  N.M.M.,  but  was  denied  as  to  the  use  of  the  SV2  of  Sec.  4, 
T.  6  N.,  R.  2  W.,  which  had  been  included  in  the  allotment  to  Carlos 
P.  Sanchez,  and  as  to  the  NE14  of  Sec.  18,  T.  6  N.,  R  1  W.,  which 
was  allotted  to  the  F.  D.  Hmiing  Company. 

Major  appealed  and  separate  hearings  were  held  before  an  ex- 
aminer of  the  Grazing  Service  with  respect  to  each  of  the  conflicts. 
This  case  relates  solely  to  the  action  affecting  the  Si/^  of  said  Sec- 
tion 4.  Sanchez  appeared  at  the  hearing  as  an  intervener.  Certain 
of  the  facts  were  stipulated  and  some  testimony  was  offered  by  each 
of  the  parties  and  by  a  range  examiner  of  the  Grazing  Service. 
Upon  the  basis  of  the  record  presented,  the  examiner  made  certain 
Findings  of  Fact  and  rendered  a  decision  on  January  8,  1944, 
reversing  the  action  of  the  acting  regional  grazier  and  allotting  the 
said  tract  to  Major.  Sanchez  has  appealed  to  the  Department  from 
the  examiner's  decision. 

The  records  of  the  Department  show  that  on  October  11,  1934,  the 
tract  in  controversy,  with  other  vacant  public  lands  in  this  town- 
ship, was  withdrawn  from  all  forms  of  settlement,  entry  or  disposi- 
tion pending  completion  of  the  Navajo  land  consolidation  program. 
The  withdrawal  was  revoked  by  departmental  order  of  February  3, 
1943,  to  be  effective  60  days  thereafter.  The  lands  thereupon  became 
Federal  range  subject  to  administration  by  the  Grazing  Service  as 
a  part  of  New  Mexico  Grazing  District  No.  2.  Thereafter,  both 
parties  filed  applications  for  grazing  licenses  including  the  tract 
in  question. 

On  June  5, 1943,  Major  was  advised  by  the  district  grazier  that  his 
application  was  rejected  as  to  the  land  in  question  under  the  provisions 
of  section  6,  paragraph  (e)  of  the  Federal  Eange  Code  approved 
September  23,  1942,  which  section  reads  as  follows : 

(e)  Administration  of  Lands  Additionally  Available.  Any  land  added  to  a 
grazing  district,  or  otherwise  made  available  for  administration  by  the  Grazing 
Service,  by  a  lease  under  the  Pierce  Act  of  June  23,  1938  (52  Stat.  1033  ;  43  U.S.C. 
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315m-l — 315m-4),  the  revocation  of  a  withdrawal,  or  the  cancelation  of  relin- 
quishment of  a  homestead  entry  or  claim,  after  the  grazing  privileges  in  the 
area  embracing  the  land  have  been  adjudicated,  will  be  administered  in  accord- 
ance with  customary  use  so  far  as  such  administration  may  be  practicable  and 
consistent  with  good  range  management. 

The  notice  further  stated  that  the  tract  is  serviced  by  the  full-time  . 
water  located  in  the  NWi/i  of  Sec.  34-,  T.  7  N.,  R.  2  W.,  owned  and 
controlled  by  Carlos  P.  Sanchez.    The  action  taken  was  in  accordance 
with  the  recommendation  of  the  Advisory  Board  of  the  district. 

The  examiner  in  his  decision  held  that  the  "customary  use"  of 
this  land  clearly  was  a  matter  that  should  have  been  decided  in 
favor  of  Major;  that  the  practicability  of  the  use  of  the  S^/^  of 
Sec.  4  in  connection  with  Major's  use  of  his  private  lands  adjoining 
this  tract  of  Federal  range  on  three  sides  cannot  be  questioned  and 
that  it  is  clearly  indicated  that  the  Sy2  of  Sec.  4  can  be  used  to 
better  advantage  from  the  waters  of  Major  than  from  the  waters  of 
Sanchez.  The  opinion  also  was  expressed  that  the  allocation  of  a 
tract  of  Federal  range  to  one  party  who  can  by  fencing  it  prevent 
another  from  the  use  of  a  section  of  his  private  lands,  is  the  reverse 
of  "good  range  management." 

Examinations  made  in  the  field  by  members  of  the  Advisory  Board 
and  by  the  Grazing  Service  disclose  the  following  facts  concerning 
the  waters  of  the  parties :  that  Sanchez  owns  or  controls  a  well  and 
an  earthen  reservoir  adjacent  thereto,  situate  in  the  NW1/4NW1/4  of 
Sec.  34,  T.  7  N.,  R.  2  W.,  on  his  privately  controlled  lands,  within 
a  distance  of  one  and  one-half  to  two  miles  from  the  land  in  question. 
There  is  no  information  as  to  the  time  the  well  and  tank  were  com- 
pleted. He  stated  that  he  also  owns  another  well  located  in  the 
Ni/^  of  Sec.  4  nearer  to  the  land  applied  for  which  would  produce 
water  if  cleaned,  but  that  he  does  not  need  it  because  he  has  water 
available  in  his  well  in  Section  34  which  is  adequate  to  service  the 
tract. 

Major  controls  waters  as  follows:  a  reservoir  or  tank  situate  in  the 
SE14SE1/4  of  Sec.  5,  with  an  estimated  capacity  of  21/2  acre-feet, 
and  another  one  in  the  NW1/4NE14  of  Sec.  9,  both  of  which  are 
located  on  tracts  owned  or  controlled  by  him  which  adjoin  the  tract 
in  question.  The  tank  in  Section  5  was  installed  in  1936,  and  that  in 
Section  9  during  the  following  year. 

The  range  examiner  for  the  Grazing  Service  testified  that  both  of 
the  parties  coud  service  the  tract  from  their  respective  waters.  He 
pointed  out,  however,  that  in  the  far  southwest  corner  of  Section  4 
there  is  a  deep  gully  which  prevents  access  from  Section  9  to  Sec- 
tion 6,  which  are  privately  controlled  lands  of  Major,  and  that  since 
the  patented  lands  in  Section  8  controlled  by  a  third  party  are 
fenced.  Major  could  not  use  his  lands  in  Section  5  unless  given  some 
means  of  access  across  the  81/2  of  Section  4. 

The  record  further  shows  that  Sanchez  was  in  the  livestock  business 
since  long  prior  to  the  enactment  of  the  Taylor  Grazing  Act  and 
grazed  livestock  in  Sections  31,  32,  33,  34,  and  35  of  T.  7  N.,  R.  2  W., 
which  lands  are  owned  or  controlled  by  him.  With  respect  to  the 
tract  applied  for,  he  stated  that  he  had  used  the  land  in  1937  and 
before,  because  it  was  on  open  range,  but  that  he  had  not  used  it 
since  the  year  1937.    According  to  his  testimony,  his  livestock  while 
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grazing  on  private  lands  and  public  lands  in  T.  6  N.,  K.  2  W., 
watered  at  the  well  in  Section  34  and  at  a  tank  in  Section  31,  T.  7  N., 
R.  2  W.  Prior  to  1942,  it  appears  that  there  was  no  fence  between 
the  Ny2  of  Section  4,  which  is  owned  by  him  and  the  S%  of  said 
section,  which  is  the  tract  in  controversy,  but  that  he  fenced  it  off 
completely  during  that  year  to  protect  his  private  lands  in  the  N14 
of  Section  4. 

The  examiner  found  that  the  land  had  been  used  customarily  for 
a  continuous  period  of  6  years  by  Major  for  grazing  purposes  in 
connection  with  his  privately  owned  lands,  and  more  particularly, 
as  a  part  of  a  separate  pasture  that  comprised  in  addition  to  the  said 
land,  all  of  Sections  3  and  5  and  the  north  portion  of  Section  9. 
During  this  6-year  period  of  use,  the  livestock  that  were  grazed  upon 
the  lands  in  Sections  3,  4,  5,  and  9  were  watered  either  at  the  tank 
in  Section  4  or  the  tank  in  Section  9,  each  of  which  is  within  a 
quarter  of  a  mile  from  the  nearest  part  of  the  land  in  question. 

The  provisions  of  Section  6,  paragraph  (e),  of  the  Code,  afford 
reasonable  latitude  to  the  administrative  officers  in  allowing  grazing 
privileges  on  additional  lands  which  were  made  available  for  grazing 
purposes  through  the  revocation  of  a  withdrawal  or  other  specified 
means,  after  grazing  privileges  on  the  public  range  in  a  particular 
area  of  a  grazing  district  have  been  adjudicated.  The  primary  con- 
sideration in  the  application  of  the  rule  is  that  the  use  permitted 
shall  be  in  accordance  with  customary  use  so  far  as  practicable  and 
consistent  with  good  range  management. 

The  evidence  presented  in  this  case  discloses  that  the  tract  may  be 
used  and  serviced  properly  in  connection  with  the  waters  of  either 
party.  Major's  use  of  the  tract  since  1937,  in  connection  with  his 
private  holdings  is  not  contradicted  by  any  evidence  in  the  record, 
but  such  use  of  the  withdrawn  area,  though  apparently  without 
objection,  is  not  to  be  regarded  as  a  basis  for  a  preference  right  to 
a  grazing  license  upon  the  revocation  of  the  withdrawal.  Further- 
more, the  fact  that  Sanchez  sometime  in  1942  fenced  his  private  land 
in  the  Ni/^  of  said  Section  4  against  unregulated  livestock  which 
were  ranging  upon  the  contiguous  withdrawn  area,  is  not  significant 
of  his  intention  to  disclaim  any  interest  in  the  disposition  of  the 
grazing  privileges  on  the  tract  in  question,  particularly  in  view  of 
the  fact  that  he  exercised  due  diligence  in  filing  his  application 
when  the  withdrawal  was  revoked.  Neither  is  the  proximity  of 
Major's  waters  to  the  tract  in  question  of  primary  importance  since 
the  land  is  clearly  within  the  service  area  of  Sanchez'  full  time 
waters.  Under  the  facts  appearing  in  the  record  neither  party  has 
established  a  preference  right  to  the  tract  under  the  provisions  of 
the  Code  and  the  question  presented  essentially  is  one  which  concerns 
the  proper  use  of  this  range  and  the  best  interests  of  livestock  opera- 
tions in  this  area. 

The  complex  land  pattern  which  is  frequently  encountered  in  graz- 
ing districts  due  to  the  diversity  of  ownership,  withdrawal  of  land, 
and  other  conditions  affecting  the  status  of  particular  tracts,  often 
results  in  problems  which  can  be  adjusted  most  satisfactorily  through 
agreements  between  the  private  property  owners  whose  properties 
are  qualified  as  base  properties  for  grazing  privileges  on  the  Federal 
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range.  In  some  instances,  an  exchange  of  use  of  tracts  controlled 
by  the  parties,  acceptable  by  the  Grazing  Service,  permits  a  better 
and  more  equitable  use  of  the  range  and  avoids  isolation  of  areas 
controlled  by  one  or  the  other  of  the  parties.  The  application  records 
of  the  parties  indicate  that  efforts  heretofore  have  been  made  to 
effect  an  adjustment  of  their  differences  through  agreement,  thus  far 
without  result. 

In  view  of  the  action  of  the  local  grazing  officers  in  this  case  in 
granting  a  license  for  the  tract  to  Sanchez,  the  Department  is  not 
disposed  to  disturb  the  action  taken  by  them  upon  the  basis  of  the 
facts  disclosed  by  the  record  of  the  hearing.  In  order  to  avoid  the 
isolation  or  separation  of  tracts  controlled  by  Major  and  used  in  his  live- 
stock operations,  the  license  granted  to  Sanchez  should  be  subject  to  the 
right  of  Major  to  cross  the  tract  in  controversy  with  his  livestock  in 
order  to  permit  the  use  of  his  privately  owned  lands  in  Sections  5 
and  9,  and  under  appropriate  conditions  as  may  be  necessary  to 
safeguard  the  grazing  rights  of  Sanchez  upon  the  land  licensed  to 
him. 

The  decision  of  the  examiner  is  modified  in  accordance  herewith. 

Oscar  L.  Chapman, 

Assistant  Secretary. 


MES.  LURLEY  HOLCOMB,  ET  AL.,  Appellants 
A-23962  Decided  November  ^,  19U 

4.1    Apportionment  of  the  Federal  Range — Area  of  Use 

The  designation  of  the  areas  within  grazing  districts  to  be  used  by  permit- 
tees or  licensees  involves  the  exercise  of  an  administrative  function  clearly 
within  the  scope  of  the  authority  of  the  Grazing  Service  under  the  Taylor 
Grazing  Act.  However,  in  making  allotments  of  range,  it  has  been  the 
purpose  of  the  Department  to  cooperate  with  the  range  users  in  conform- 
ing the  grazing  privileges  granted  to  their  customary  operations,  so  far 
as  practicable  and  consistent  with  proper  range  management  and  the  inter- 
ests of  the  qualified  range  users  as  a  whole  in  the  area  affected. 

DECISION 

Mrs.  Lurley  Holcomb,  and  10  other  grazing  permittees,  have  filed 
a  joint  appeal,  from  a  decision  of  an  examiner  of  the  Grazing  Service, 
dated  April  21,  1944,  which  affirmed  the  action  taken  by  the  local 
grazing  officers  in  the  allocations  of  grazing  privileges  within  com- 
munity allotments  known  as  the  Emigrant  Gulch  and  Koad  Gulch 
allotments,  in  Oregon  Grazing  District  No.  6. 

It  appears  from  the  record  that  prior  to  the  year  1943,  the  ap- 
pellants and  other  qualified  applicants  within  the  areas  involved, 
were  granted  privileges  to  graze  in  common  upon  an  area  comprising 
some  12,520  acres,  then  included  in  the  Emigrant  Gulch  allotment, 
but  that  in  1943  a  drift  fence  about  —  miles  long  was  constructed 
along  a  natural  divide  or  ridge  under  a  cooperative  arrangement  be- 
tAveen  the  Grazing  Service  and  the  Pine  Valley  Cattle  and  Horse 
Raisers  Association,  which  segregated  an  area  of  2,244  acres  in  the 
northeast  part,  designated  as  the  Road  Gulch  allotment,  and  reduced 
the  area  in  the  original  Emigrant  Gulch  allotment  to  10,276  acres. 
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Adjustments  of  grazing  privileges  were  made,  and  the  term  permits 
issued  in  1943  restricted  the  use  of  one  group  of  permittees,  including 
the  appellants,  who  are  referred  to  as  the  Eagle  Valley  users,  to  the 
reduced  Emigrant  Gulch  allotment,  and  of  the  other,  including  the 
interveners,  referred  to  as  the  Pine  Valley  users,  to  the  newly 
established  Road  Gulch  allotment.  The  Grazing  Service  has  esti- 
mated the  carrying  capacities  of  the  allotments  as  2,602  and  561 
animal-unit  months  respectively. 

A  hearing  was  held  before  the  examiner  on  March  28,  1944,  at 
which  the  appellants  appeared  and  were  represented  by  counsel. 
N.  R.  Rondthaler,  Lewis  Laird  and  Percy  Laird  were  recognized  as 
interveners.  The  Grazing  Service  was  represented  by  the  regional 
and  district  graziers.  Oral  testimony  and  documentary  evidence 
were  offered  in  behalf  of  the  several  parties. 

The  examiner  held  that  the  permits  of  the  range  users  in  the  two 
allotments  have  been  properly  adjudicated;  that  the  appellants  have 
not  been  denied  any  grazing  privileges  upon  the  Federal  range  to 
which  they  are  rightfully  entitled  under  the  provisions  of  the  Fed- 
eral Range  Code  and  that  the  livestock  operations  of  the  appellants 
have  not  been  interfered  with  unduly,  or  curtailed  beyond  the  re- 
quired reduction  necessary  to  conform  them  with  the  estimated  car- 
rying capacity  of  the  Federal  range. 

The  appellants  contend  that  the  segregation  of  the  Road  Gulch 
allotment  serves  no  useful  purpose  from  the  standpoint  of  the  ma- 
jority of  either  the  Pine  Valley  or  Eagle  Valley  users,  that  it  is 
desired  by  a  small  group  of  Pine  Valley  users  because  it  makes  a 
portion  of  the  public  domain  into  a  private  pasture  for  their  par- 
ticular benefit,  that  it  is  not  desired  by  and  causes  serious  incon- 
venience to  all  of  the  Eagle  Valley  stockmen  and  deprives  them 
of  the  use  of  a  part  of  the  range  needed  by  them,  that  it  interferes 
with  the  established  operations  of  and  causes  grave  loss  and  damage 
to  appellant  Holcomb  in  particular.  Appellants  ask  that  the  fence 
be  removed  and  the  segregated  area  restored  as  part  of  the  Emigrant 
Gulch  allotment  for  use  in  common  by  all  the  permittees  as  formerly. 

The  interveners  contend  that  the  division  of  the  original  allotment 
is  proper,  that  the  fence  is  a  necessary  range  improvement,  that  it 
relieves  the  Pine  Valley  users  from  difficulties  heretofore  experienced 
in  the  handling  of  their  stock  and  prevents  serious  losses  to  them 
without  imposing  any  appreciable  hardship  or  loss  on  the  Eagle 
Valley  users. 

Neither  the  appellants  nor  the  interveners  are  raising  an  issue 
concerning  the  number  of  livestock  or  periods  of  use  of  the  Federal 
range  allowed  to  them.  The  record  shows  that  the  interested  per- 
mittees in  both  allotments  operate  cattle,  with  the  exception  of  ap- 
pellants Holcomb  and  Densley,  who  operate  sheep  and  Saunders  who 
runs  some  sheep  in  addition  to  his  cattle. 

The  evidence  indicates  that  the  operations  of  appellant  Holcomb 
are  most  extensively  affected  by  the  division  of  the  original  allot- 
ment. According  to  the  statement  of  George  Holcomb,  who  repre- 
sents his  mother,  and  has  been  running  the  sheep  since  his  father's 
death,  the  Holcombs  have  used  the  area  now  denied  to  them,  as  an 
essential  part  of  their  established  operations  for  many  years.     He 
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stated  in  substance  that  they  run  about  1,200  sheep  and  that  it  has 
been  their  custom  to  use  the  range  in  the  lower  end  of  the  Emigrant 
Gulch  allotment,  which  is  principally  grass  land,  for  their  earliest 
feed,  beginning  about  April  1,  and  when  the  grass  dries  up  they  go 
north  to  higher  ground,  where  the  feed  is  a  little  later.  He  stated 
that  on  the  north  slope  in  Road  Canyon  there  is  an  abundance  of 
certain  annuals  which  provide  especially  fine  feed  for  the  lambs. 
Ordinarily,  they  put  about  900  ewes  and  850  lambs  in  Road  Canyon 
retaining  the  rest  of  their  band  on  their  private  land,  and  use  that 
range  for  from  two  to  three  weeks  depending  on  the  year  and  leave 
for  the  summer  range  in  the  national  forest  sometime  during  the 
latter  part  of  May  or  early  in  June.  He  stated  that  there  was  no 
other  available  range  to  replace  this  and  that  the  denial  of  its  use 
causes  serious  loss  to  them.  It  is  also  asserted  that  the  area  is 
suitable  for  use  in  taking  care  of  all  of  their  sheep  for  a  few  days 
immediately  after  shearing  because  of  an  abundance  of  shade  and 
water  and  it  has  been  so  used  in  their  operations.  John  Densley, 
another  sheep  operator,  and  a  member  of  the  district  advisory  board, 
who  runs  one  of  his  bands  in  the  Emigrant  Gulch  allotment,  stated 
that  the  fence  does  not  serve  any  useful  purpose  at  all  for  him  and 
that  in  particular  it  deprives  the  Holcombs  of  the  right  to  the  use 
of  greatly  needed  range  and  that  generally,  it  does  more  harm  than 
good.  He  has  used  Road  Gulch  some  in  the  past  but  does  not  do  so 
at  present  since  he  takes  the  band  which  he  runs  in  this  area  to  some 
other  range  which  he  has  somewhere  along  Snake  River. 

The  substance  of  the  testimony  of  the  cattle  operators  who  joined 
in  the  appeal,  is  to  the  effect  that  the  range  in  the  Road  Gulch 
allotment  is  located  on  higher  ground  than  that  in  the  present  Emi- 
grant Gulch,  that  considerable  of  the  area  is  on  a  northerly  slope  and 
can  be  used  after  the  lower  range  dries  up.  In  the  spring  there  is  a 
natural  drift  of  the  cattle  in  this  direction  due  to  their  following  the 
feed,  and  in  dry  years  especially,  many  Eagle  Valley  cattle  would 
go  into  the  Road  Gulch  area.  These  operators  take  the  position  that 
as  a  result  of  the  fencing  they  have  lost  considerable  good  range. 
It  has  also  been  used  by  them  to  hold  the  cattle  for  a  short  time  be- 
fore taking  them  upon  the  forest  for  the  summer  since  this  range  is 
suitable  for  this  purpose  because  of  the  later  feed  which  is  available. 

The  interveners,  who  are  some  of  the  permittees  in  the  Road  Gulch 
allotment,  state  that  the  fence  prevents  the  drift  of  Eagle  Valley 
cattle  into  that  area,  where  large  numbers  often  congregate  in  the 
neighborhood  of  some  of  their  ranch  properties  and  often  break  into 
the  ranches  when  the  outside  feed  gets  dry.  They  further  state  that 
in  the  fall  the  fence  prevents  the  straying  of  their  cattle  into  Eagle 
Valley,  thus  eliminating  the  need  for  them  to  do  a  lot  of  unnecessary 
riding  to  recover  the  stray  stock  and  preventing  the  unreasonable 
losses  of  cattle  which  have  frequently  occurred  in  the  fall.  It  was 
also  stated  that  the  fence  would  aid  them  in  controlling  their  stock 
and  prevent  their  straying  upon  the  national  forests,  which  has  been 
the  source  of  considerable  trouble  with  officials  of  the  Forest  Service 
in  the  past. 
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The  district  grazier  stated  the  fence  is  essentially  a  drift  fence 
which  is  a  benefit  to  the  Pine  Valley  users  who  will  no  longer  need 
to  ride  the  whole  country  for  small  bunches  of  cattle  and  that  it  also 
prevents  the  drift  from  Eagle  Valley  into  Pine  Valley,  and  it  will 
not  be  necessary  for  the  Eagle  Valley  people  to  ride  Pine  Valley  to 
recover  stock  which  may  have  drifted  in  there.  He  stated  that  it 
does  affect  the  sheep  ranges  and  possibly  does  some  injury  to  the 
sheep  operators.  As  an  aid  to  administration,  he  thought  that  there 
was  some  advantage  in  the  administration  of  the  Federal  range  in- 
volved due  to  the  fence,  but  he  did  not  consider  it  a  very  great 
advantage  in  that  respect. 

The  primary  issue  in  these  proceedings  concerns  the  propriety  of 
the  action  by  the  local  grazing  officials  in  dividing  the  former  Emi- 
grant Gulch  allotment,  which  was  used  in  common  by  the  cattlemen 
of  both  Eagle  and  Pine  Valleys  and  by  the  sheepmen  of  the  former. 
The  fence  in  dispute  which  follows  the  boundary  line  between  the 
two,  which  is  designated  as  a  drift  fence,  serves  also  the  purposes  of 
a  boundary  fence.  If  the  facts  warrant  the  separation  of  the  Road 
Gulch  area  from  the  remainder  of  the  former  area,  the  practical 
utility  of  a  fence  to  prevent  drift  of  livestock  from  one  to  the  other 
is  apparent. 

From  a  consideration  of  the  views  expressed  by  the  witnesses  for 
the  respective  parties,  it  clearly  appears  that  the  division  of  the 
original  allotment  and  the  maintenance  of  the  fence  would  be  of  some 
benefit  in  the  livestock  operations  of  most  of  the  range  users  in  the 
area,  and  of  especial  benefit  to  the  Pine  Valley  users.  There  has 
been  a  loss  of  use  of  some  late  spring  range  which  a  number  of  Eagle 
Valley  operators  have  used  in  the  past,  which  most  seriously  affects 
the  established  operations  of  the  Holcombs. 

That  there  never  has  been  a  unanimity  of  opinion  among  the  range 
users  in  this  area  as  to  the  desirability  or  necessity  of  the  division 
of  the  original  allotment,  is  evident  from  the  facts  appearing  of 
record  which  disclose  that  there  has  been  considerable  controversy 
over  the  matter  since  it  was  proposed  in  1937.  Apparently  the  dis- 
trict advisory  board  did  not  agree  as  to  the  merits  and  submitted 
the  matter  to  the  former  regional  grazier  for  determination,  whose 
conclusion  in  favor  of  the  division  was  reached  after  consideration  of 
the  information  secured  by  the  district  grazier  and  consultation  with 
a  representative  of  the  Director's  office.  The  necessary  actions  to 
adjust  the  grazing  rights  were  then  taken. 

The  carrying  capacities  of  the  area  included  in  the  tract  set  aside 
as  the  Road  Gulch  allotment  were  determined  to  be  561  animal-unit 
months  and  that  remaining  in  the  Emigrant  Gulch  allotment  as  2,602 
animal-unit  months.  The  former  was  proportioned  among  8  per- 
mittees including  the  interveners  on  the  basis  of  the  dependency  by 
use  of  their  base  properties,  and  the  remainder  among  15  permittees 
including  the  appellants.  The  carrying  capacities  as  determined 
being  less  than  the  Federal  range  demand  of  the  base  properties,  the 
grazing  privileges  were  apportioned  among  the  several  permittees 
and  proportional  reductions  to  meet  the  carrying  capacities  were 
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made,  with  the  understanding  that  increases  would  be  made  when 
the  condition  of  the  range  would  warrant.  Term  permits  were 
issued  conforming  with  the  carrying  capacities. 

The  number  of  livestock  and  the  seasons  and  periods  of  use  of  the 
Federal  range  allowed  to  the  permittees  in  both  allotments,  are  not 
in  issue  in  these  proceedings.  The  issues  presented  concern  essen- 
tially the  designation  of  range  to  be  used. 

The  designation  of  the  areas  within  grazing  districts  to  be  used  by 
permittees  or  licensees  involves  the  exercise  of  an  administrative 
function  clearly  within  the  scope  of  the  authority  of  the  Grazing 
Service  under  the  Taylor  Grazing  Act  (act  of  June  28,  1934,  48  Stat. 
1269,  as  amended),  and  the  Federal  Eange  Code  (43  CFK  601.1 
et  seq.).  The  Department  has  consistently  so  held  {National  Lwe- 
stock  Company  and  Zach  Cox  (A.  21222),  decided  July  7,  1938; 
Zach  P.  Mathes  (A.  23698),  decided  September  30,  1943,  and  cases 
cited).  It  has  been  the  purpose  of  the  Department,  however,  in 
making  allotments  of  range  to  cooperate  with  the  range  users  in 
conforming  the  grazing  privileges  granted  to  their  customary  opera- 
tions, so  far  as  practicable  and  consistent  with  proper  range  manage- 
ment and  the  interests  of  the  qualified  range  users  as  a  whole  in  the 
area  affected. 

From  the  evidence  offered  at  the  hearing,  it  appears  that  the  denial 
of  the  right  of  the  Eagle  Valley  users  to  use  the  Koad  Gulch  area 
entails  no  serious  hardship  or  loss  upon  the  Eagle  Valley  cattle 
operators  and  that  their  operations  may  be  adjusted  to  conform  with 
the  changes  resulting  from  the  division  of  the  range,  without  any 
serious  interference  with  their  business.  Of  the  sheep  operators, 
appellant  Holcomb  is  the  only  one  to  show  any  substantial  injury 
which  is  a  resulting  consequence  of  the  deprivation  of  the  use  of  an 
essential  part  of  their  customary  range,  which  apparently  cannot 
be  replaced.  According  to  the  testimony  the  action  taken  threatens 
to  disrupt  their  entire  livestock  operations  which  have  long  been 
established  and  to  cause  them  serious  losses.  The  importance  to 
them  of  the  right  to  use  the  range  in  the  Road  Gulch  area  for  sev- 
eral weeks  during  the  month  of  May  in  their  care  of  a  large  part  of 
their  lambs,  and  for  the  protection  of  their  whole  band  of  sheep 
for  a  few  days  after  shearing,  appears  to  have  been  recognized  by 
the  local  grazing  officials  and  by  a  number  of  the  range  users  who 
are  well  acquainted  with  their  operations,  ever  since  the  proposed 
division  has  been  under  consideration. 

That  the  division  of  the  allotment  and  the  erection  of  the  fence  is 
of  benefit  to  most  of  the  range  users  has  been  determined  by  the  local 
officials  after  careful  consideration.  The  testimony  at  the  hearing 
discloses  no  substantial  grounds  for  disturbing  their  action  in  re- 
allotting  the  range  and  authorizing  the  erection  of  the  fence.  It 
further  appears,  however,  that  the  injury  to  the  Holcombs  would 
be  to  a  large  extent  relieved  b}^  permitting  them  to  enter  the  Road 
Gulch  area  for  a  short  period  in  the  spring  according  to  their  custom 
before  going  on  the  national  forest  for  the  summer.  This  apparently 
would  cause  no  serious  interference  with  the  operations  of,  or  loss 
of  forage  to  the  allottees  now  permitted  in  that  area.    Such  adjust- 
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merits  as  may  be  necessary  to  permit  this  use  should  accordingly  be 
made  in  due  time. 

A  question  of  procedure  has  been  raised  by  the  appellant  concern- 
ing the  filing  of  briefs  and  arguments  by  the  interested  parties,  in 
connection  with  appeals  to  the  Department,  under  the  rules  pre- 
scribed by  the  Federal  Kange  Code. 

In  the  instant  case,  the  appellant's  brief  on  appeal  was  filed  with 
the  Chief  Examiner  on  August  11,  1944,  and  the  interveners  filed 
their  brief  in  response  thereto  on  August  17.  The  appeal,  argu- 
ments and  record  Avere  transmitted  to  the  Department  on  August  28. 
On  September  1,  the  appellant  filed  a  reply  brief  and  on  September  2, 
the  interveners  filed  a  brief  in  response.  All  of  the  briefs  were 
forwarded  to  and  received  by  the  Department  before  the  case  was 
reached  for  consideration. 

Section  9,  paragraph  (1)  of  the  Code  (43  CFE  601.9(l)i  provides 
for  the  service  and  filing  of  the  appeal  and  supporting  brief  and  for 
the  service  and  filing  of  a  reply  brief  by  the  adverse  party  and 
further,  that  "the  appeal  in  other  respects  shall  be  made  in  accordance 
with  the  Rules  of  Practice  of  the  Department  in  effect  at  the  time 
the  appeal  is  taken." 

Rule  80  of  the  Rules  of  Practice  (43  CFR  221.79)  relating  to  the 
filing  of  briefs,  provides  for  the  filing  of  a  brief  by  the  appellant 
with  his  specifications  of  error,  for  a  reply  brief  by  the  adverse 
party  and  for  a  brief  in  response  thereto  by  the  appellant,  and 
further  that  no  other  arguments  "shall  be  made  or  filed  without  per- 
mission of  the  Secretary  or  Commissioner  granted  upon  notice  to 
the  adverse  party." 

It  was  the  purpose  of  the  Department  in  prescribing  rules  govern- 
ing appeals  from  the  Grazing  Service,  which  are  incorporated  in  the 
Federal  Range  Code,  to  simplify  and  expedite  the  filing  of,  and 
action  upon,  such  appeals  so  far  as  practicable,  without  unduly 
limiting  the  opportunity  of  the  parties  in  interest  to  make  a  complete 
and  proper  presentation  of  their  cases  concerning  the  matters  in 
issue.  It  was  the  belief  that  the  provision  for  the  filing  of  a  brief 
by  the  appellant  and  a  reply  brief  by  the  opposing  party  would 
be  adequate  in  most  cases  and  since  the  practice  of  allowing  hearings 
before  examiners  was  adopted,  many  cases  have  thus  been  presented 
and  decisions  rendered  without  additional  briefs  or  arguments.  How- 
ever, in  cases  where  it  may  be  shown  that  further  briefs  or  argu- 
ments would  be  of  material  assistance  to  a  proper  decision  of  the 
issues,  the  Department  would  not  arbitrarily  deny  the  parties  the 
opportunity  to  offer  further  argument. 

In  this  case,  there  has  been  a  multiplicity  of  briefs  and  arguments 
which  has  not  contributed  materially  to  a  clarification  of  the  facts  or 
the  issues,  but  these  matters  in  any  event,  must  be  determined  in 
accordance  with  the  testimony  and  other  evidence  appearing  in  the 
record  of  the  case  properly  before  the  Department. 

The  decision  of  the  examiner  is  modified  in  accordance  with  the 
views  above  expressed. 

Oscar  L.  Chapman, 

Assistant  Secretary, 

1  As  amended  September  23,  1942. 
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MARY  B.  AND  WAYNE  WHITEHILL,  Appellants 
A-23945  Decided  January  6,  194S 

15.3    Review  Proceedings — Rehearing 

A  motion  for  rehearing  will  be  denied  where  there  is  nothing  to  indicate 
that  a  rehearing  would  supply  any  additional  evidence. 

DECISION 

Mary  B.  and  Wayne  Whitehill  have  filed  a  motion  for  rehearing 
in  the  matter  of  their  appeal  from  the  decision  of  an  examiner  of 
the  Grazing  Service,  which  was  affirmed  by  Departmental  decision 
dated  September  18,  1944.  The  examiner's  decision  from  which  the 
appeal  was  taken  affirmed  the  action  of  the  acting  regional  grazier 
relating  to  the  location  of  the  range  division  line  between  the  graz- 
ing allotment  of  the  Whitehills  and  that  of  Mrs.  Adam  Wilson  and 
Son,  and  modified  the  action  as  to  the  numbers  of  livestock  to  be 
licensed  to  the  Whitehills  by  increasing  the  numbers  allowed  to 
graze  within  their  allotment  as  established  by  the  Grazing  Service. 
It  is  contended  in  the  motion  that  the  only  permanent  waters  that 
service  the  tracts  of  land  in  controversy  are  the  wells  of  the  White- 
hills, that  the  two  springs  which  were  recognized  as  part  of  the 
base  property  upon  which  grazing  privileges  were  allowed  to  the 
Wilsons  do  not  have  the  capacity  to  water  the  number  of  livestock 
allowed  them,  that  the  springs  are  located  on  mining  claims  of  the 
Wilsons  that  are  invalid,  and  that  there  are  no  stockwater  improve- 
ments on  the  claims. 

The  issue  concerning  the  adequacy  of  the  waters  for  the  number 
of  livestock  for  which  they  are  rated  was  considered  by  the  exam- 
iner, and  upon  the  evidence  presented  they  were  found  to  be  ade- 
quate for  the  number  allowed.  The  information  in  the  record  was 
regarded  by  the  Department  in  its  decision  as  sufficient  to  sustain 
the  findings.  Whether  the  claim  by  the  Wilsons  of  the  right  to  use 
these  waters  in  their  livestock  operations  is  for  any  reason  invalid 
under  the  State  law  is  a  matter  which  the  Department  will  not 
attempt  to  adjudicate.  Lee  J.  Esplin,  56  I.D.  325,  decided  May  31, 
1938.  Nor  is  the  validity  of  any  mining  locations  upon  which  these 
waters  may  be  located  in  issue  in  these  proceedings. 

The  motion  has  been  considered  with  the  record  before  the  De- 
partment, and  there  is  nothing  to  indicate  that  a  rehearing  would 
supply  any  additional  evidence  that  would  add  support  to  the  ap- 
pellants' claim  for  grazing  privileges  in  addition  to  those  allowed 
by  the  Grazing  Service  and  the  examiner,  which  appear  to  be  suffi- 
cient to  take  care  of  the  number  of  stock  for  which  they  are  shown 
to  be  qualified,  and  the  Department  finds  no  reason  for  departure 
from  the  decision  rendered. 

Accordingly,  the  motion  is  denied. 

Oscar  L.  Chapman, 

Assistant  Secretary, 
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WAYNE  C.  GARDNER,  Appellant 
A-23836  Decided  January  31^  lOIfB 

3.7    Appeal  Procedure — Agreement  by  Parties 

An  appeal  will  be  dismissed  upon  execution  of  an  agreement  apportioning 
the  Federal  Range  which  is  in  substantial  compliance  with  the  Federal 
Range  Code. 

4.2    Apportionment  of  the  Federal  Range — Use  and  Boundary  Agreements 

An  appeal  will  be  dismissed  upon  execution  of  an  agreement  apportioning 
the  Federal  range  which  is  in  substantial  compliance  with  the  Federal 
Range  Code. 

DECISION 

This  proceeding  involves  appeals  from  an  examiner  of  the  Graz- 
ing Service  to  the  Secretary  of  the  Interior,  under  section  9(1)  of 
the  Federal  Range  Code,^  by  Wayne  C.  Gardner  and  Clarence 
Lamoreaux,  conflicting  applicants  for  grazing  privileges  in  Arizona 
Grazing  District  No.  1.  George  Seegmiller  and  B.  F.  Childers  in- 
tervened in  the  hearing  before  the  examiner,  pursuant  to  section 
9(c)  of  the  Code,  but  did  not  appeal  from  the  examiner's  decision, 
dated  September  21,  1943. 

The  Department  is  now  in  receipt  of  a  detailed  map  and  agree- 
ment, dated  December  2,  1944,  which  have  been  transmitted  by  the 
Acting  Director  of  Grazing  by  a  memorandum  dated  December  15, 
1944,  from  which  the  following  is  quoted : 

Enclosed  is  a  map  and  an  agreement  entered  into  on  December  2,  1944,  by 
all  the  parties  located  in  the  immediate  vicinity  of  the  Old  Nutter  Pond  allot- 
ment. In  the  agreement  it  is  requested  that,  "this  agreement  be  accepted  in 
lieu  of  and  as  cancelling  our  present  pending  appeal  before  the  Secretary." 
Mr.  Lamoreaux  did  not  sign  the  agreement. 

It  is  reported  that  Mr.  Lamoreaux,  intervener  in  the  case,  has  disposed  of 
his  entire  Nutter  Pond  interests  and  is  no  longer  involved.  The  purchaser, 
the  Spilsbury  Land  and  Livestock  Company,  has  forwarded  the  papers  con- 
cerned in  this  transaction  to  the  proper  authorities  for  recording.  *  *  * 

Also  enclosed  are  letters  from  the  district  grazier  to  the  regional  grazier, 
dated  December  6,  and  from  the  regional  grazier  to  the  Director,  dated  Decem- 
ber 8,  recommending  approval  of  the  agreement. 

The  agreement  provides: 

We  the  undersigned  accept  the  allotment  lines  as  shown  on  the  attached 
map  as  a  fair  and  equitable  apportionment  of  grazing  privileges  with  respect 
to  our  various  base  properties  in  the  vicinity  of  the  Nutter  Ponds.  We  fur- 
ther request  that  this  agreement  be  accepted  in  lieu  of  and  as  canceling  our 
present  pending  appeal  before  the  Secretary. 

The  agreement  has  been  executed  by  Wayne  C.  Gardner,  the  Spils- 
bury Land  and  Livestock  Co.,  George  H.  Seegmiller,  and  Clarence 
Force.  According  to  District  Grazier  Myron  H.  Allen's  memoran- 
dum to  the  Regional  Grazier,  dated  December  6,  1944,  Force  is  now 
associated  with  Seegmiller,  and  Gardner  has  succeeded  to  Childers' 
interests.  The  interests  of  all  of  the  original  parties  to  the  contro- 
versy thus  appear  to  be  represented  in  the  agreement.  Both  Dis- 
trict Grazier  Allen,  in  his  memorandum  of  December  6,  1944,  and 
Regional  Grazier  Dierking,  in  his  memorandum  of   December  8, 

1  7  F.  R.  7685. 
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1944,  to  the  Director  of  Grazing,  state  that  the  agreement  appears 
to  be  "in  substantial  compliance  with  the  Federal  Kange  Code,"  and 
recommended  its  approval.  Section  1(c)  of  the  Federal  Range  Code 
broadly  describes  the  circumstances  in  which  grazing  permits  will  be 
issued,  including  "or  after  agreements  as  to  the  extent  of  their  in- 
dividual grazing  privileges  have  been  reached  by  the  interested  ap- 
plicants and  such  agreements  have  been  reduced  to  writing  *  *  *'' 
Section  1  (c)  further  provides  that  "no  such  agreement  will  be  ap- 
proved *  *  *  unless  it  appears  that  it  is  fair  and  that  it  represents 
a  substantial  compliance  with  the  provisions  of  the  Federal  Range 
Code  *  *  *"  Section  9(1)  provides  that  "no  adjudication  of  graz- 
ing privileges  will  be  set  aside  on  appeal  if  it  appears  that  it  is 
reasonable  and  that  it  represents  a  substantial  compliance  with  the 
provisions  of  the  Federal  Range  Code." 

Examination  of  the  map  and  the  record  in  the  case  supports  the 
recommendations  of  the  district  grazier  and  the  regional  grazier,  and 
no  reason  for  the  further  consideration  of  these  particular  appeals 
is  apparent. 

The  appeals  therefore  are  dismissed. 

Oscar  L,  Chapman, 

Assistant  Secretary. 


N.  J.  MEAGHEE  COMPANY,  Appellant 
A-23920  Decided  January  31,  1945 

15.3  Review  Proceedings — Rehearing 

Where  appellant  had  ample  opportunity  to  offer  whatever  proofs  it  desired, 
a  motion  for  rehearing  based  upon  newly  discovered  evidence  will  be  denied. 

DECISION 

N.  J.  Meagher  Company  has  filed  a  motion  for  rehearing  in  the 
matter  of  its  appeal  from  the  decision  of  an  examiner  of  the  Graz- 
ing Service,  which  was  affirmed  by  departmental  decision  dated 
October  13,  1944.  The  application  of  the  company  for  a  grazing 
license  for  the  period  beginning  November  1,  1943,  and  ending 
April  30,  1944,  was  rejected  by  the  Grazing  Service  for  the  reason 
that  the  base  property  offered  was  not  shown  to  be  qualified  as 
"dependent  by  use"  upon  the  Federal  range  for  which  grazing 
privileges  were  requested,  within  the  provisions  of  section  2,  para- 
graph (g)  of  the  Federal  Kange  Code  (43  CFR  501.2(g)),  as 
amended.  The  same  base  property  was  offered  with  otlier  proper- 
ties in  a  previous  application  and  was  considered  adversely  in  a 
decision  rendered  by  an  examiner,  dated  April  16,  1941,  from  which 
no  appeal  was  taken  to  the  Department. 

The  decision  of  the  examiner  in  the  instant  case,  from  which 
appeal  was  taken,  was  rendered  after  a  hearing  which  was  granted 
the  appellant  on  the  ground  of  newly  discovered  evidence  as  to  the 
use  of  the  property  by  former  tenants  in  connection  with  the  public 
domain  now  in  Unit  H  of  Utah  Grazing  District  No.  8,  during  the 
priority  period. 
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It  is  contended  in  substance,  by  the  motion  that  the  testimony  of 
the  Mechams  concernin<i^  their  use  of  the  property  in  their  sheep 
operations  during  the  period  beginning  with  the  year  1929  and 
ending  in  June  1933,  wlien  the  sheep  were  sold,  is  sufficient  to  meet 
the  requirements  of  the  Federal  Kange  Code  concerning  dependency 
by  use,  above  cited,  and  that  the  findings  made  in  the  decisions  ren- 
dered are  unfair  and  contrary  to  the  evidence.  It  is  further  con- 
tended that  appellant  can  furnish  all  proofs  that  are  required  should 
a  fair  hearing  be  granted. 

The  record  has  been  reviewed,  together  with  the  motion  and  the 
brief  and  argument  in  support  thereof,  and  the  Department  finds 
no  reason  for  departure  from  the  decision  rendered  upon  the  record 
before  it.  It  appears  that  the  appellant  had  ample  opportunity  to 
offer  whatever  proofs  it  desired,  or  to  note  an  exception  to  any 
adverse  ruling  excluding  any  proofs  offered,  and  to  submit  a  tender 
of  such  proofs  as  provided  in  section  9,  paragraph  (g)  of  the  Code. 
Furthermore,  the  grazing  season  for  which  license  was  requested  has 
expired  and  the  offering  of  additional  proofs  in  connection  with  the 
application  involved  would  now  serve  no  useful  purpose. 

The  motion  for  rehearing  accordingly  is  denied. 

Oscar  L.  Chapman, 

Assistant  Secretary. 


M.  S.  MAJOU,  Appellant 
A-23834  Decided  February  2If,  1945 

15.3  Review  Proceedings — Eehearing 

Motion  for  rehearing  will  be  granted  where  the  parties  to  a  controversy  can- 
not agree  as  to  a  trail  use  by  one  applicant  over  certain  land  allotted  to 
the  other  as  suggested  in  the  Department's  prior  decision. 

DECISION 

M.  S.  Major  has  filed  a  motion  for  rehearing  in  the  matter  of  the 
departmental  decision,  dated  October  28,  1944,  which  concerned  the 
conflicting  applications  of  himself  and  Carlos  P.  Sanchez,  for  graz- 
ing privileges  upon  the  Si/s  Sec.  4,  T.  6  N.,  R.  2  W.,  N.M.M.,  for 
the  1943-1944  grazing  season.  The  Examiner  of  the  Grazing  Serv- 
ice decided  that  the  tract  should  be  allotted  to  Major.  This  action 
was  not  affirmed  by  the  Department,  which  in  its  decision  approved 
that  of  the  district  grazier  in  allotting  the  tract  to  Sanchez,  sub- 
ject, however,  to  the  right  of  Major  to  cross  the  land  in  his  grazing 
operations,  under  suitable  restrictions,  in  order  to  permit  him  to 
utilize  certain  of  his  private  lands  which  are  adjacent  to  this  tract. 

It  is  contended  by  the  motion  that  a  division  of  the  tract  in  con- 
troversy and  the  allotting  of  the  N^oSi/^  of  said  section  to  Sanchez, 
and  the  remainder  to  Major,  would  avoid  any  possible  conflict  of 
interests  in  the  use  of  the  land  which,  although  it  has  but  a  low 
carrying  capacity,  is  of  considerable  importance  to  both  parties  in 
their  livestock  operations  because  of  its  location  with  respect  to 
their  privately  controlled  lands.     Its  value  to  either  party  also  is 
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enhanced  by  the  fact  that  most  of  the  lands  in  the  immediate  area 
are  in  private  ownership  or  control  and  the  available  Federal  range 
subject  to  administration  by  the  Grazing  Service  is  limited. 

From  the  information  since  furnished  by  the  Grazing  Service  and 
as  indicated  in  the  motion  and  correspondence  of  the  parties,  it 
appears  that  because  of  the  inability  of  the  parties  to  agree,  the 
use  of  the  tract  in  the  manner  contemplated  by  the  Department  in 
its  decision  of  October  28  would  be  difficult  of  accomplishment,  if 
not  impractical.  The  circumstances  disclosed  are  considered  suffi- 
cient grounds  for  a  further  consideration  of  the  case,  and  the  motion 
for  rehearing  accordingly  is  granted. 

The  moving  party  will  be  notified  that  he  will  be  allowed  15  days 
from  receipt  of  notice  within  which  to  serve  a  copy  of  his  motion, 
together  with  all  argument  in  support  thereof,  on  the  opposite  party, 
who  will  be  allowed  30  days  thereafter  in  which  to  file  and  serve 
answer,  brief,  and  argument,  as  provided  by  Kule  83,  Rules  of 
Practice  (51  L.D.  561)  (43  CFR  221.81).  Further  action  will  be 
taken  as  provided  in  said  Rules. 

Oscar  L.  Chapman, 

Assistant  Secretary. 


ROBEET  E.  BOYD,  Appellant 
A-23855  Decided  March  30, 1946 

3.7  Appeal  Procedure — Agreement  by  Parties 

An  appeal  will  be  dismissed  when  the  interested  parties  submit  a  range  line 
agreement  that  is  acceptable  to  the  Grazing  Service  and  is  in  substantial 
compliance  with  section  1(c)  of  the  Federal  Range  Code. 

4.2  Apportionment  of  the  Federal  Range — Use  and  Boundary  Agreements 

An  appeal  will  be  dismissed  when  the  interested  parties  submit  a  range  line 
agreement  that  is  acceptable  to  the  Grazing  Service  and  is  in  substantial 
compliance  with  section  1(c)  of  the  Federal  Range  Code. 

DECISION 

An  appeal  was  filed  under  section  9(1)  of  the  Federal  Eange 
Code,^  by  Robert  E.  Boyd,  from  a  decision  of  an  examiner  of  the 
Grazing  Service  which  denied  his  application  for  grazing  privileges 
for  approximately  120  acres  of  Federal  range,  described  as  lots  1,  2, 
7  and  8,  Sec.  14,  T.  23  S.,  R.  3  E.,  in  New  Mexico  Grazing  District 
No.  4.  E.  J.  Isaacks,  a  conflicting  applicant,  was  recognized  as  an 
intervener. 

The  Department  is  in  receipt  of  an  "Agreement  For  Range  Divi- 
sion," signed  by  the  appellant  and  the  intervener,  dated  July  15, 

1944,  with  a  map  showing  the  boundaries  of  the  allotments  to  the 
respective  parties  as  agreed  upon,  which  was  transmitted  by  the 
Acting  Director  of  Grazing,  with  a  memorandum  dated  March  19, 

1945,  and  which,  among  other  things,  contains  the  following  state- 
ment : 


143  CFR,  Cum.  Supp.,  501.1  et  teq. 
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The  range  line  agreement  and  a  map  exhibiting  the  allotment  boundary  lines 
described  in  the  agreement  are  enclosed.  The  agreement  and  the  map  are  sub- 
mitted for  your  consideration  in  connection  with  the  appeal  pending  in  your 
office.  The  agreement  is  deemed  a  practical  and  suitable  solution  of  the  alter- 
cations between  the  parties  to  the  appeal  and  it  is  recommended  that  by  reason 
thereof  the  appeal  be  dismissed. 

The  boundaries  agreed  upon  appear  to  offer  a  fair  basis  for  a 
determination  of  the  grazing  privileges  of  the  interested  parties, 
and  to  be  in  substantial  compliance  with  section  1(c)  of  the  Fed- 
eral Kange  Code,  and  are  acceptable  to  the  Grazing  Service. 

In  vicAv  of  the  facts  stated  and  the  favorable  recommendation  of 
the  Grazing  Service,  there  appears  to  be  no  reason  for  the  further 
consideration  of  the  appeal. 

The  appeal,  therefore,  is  dismissed. 

Michael  W.  Straus, 

Assistant  Secretary. 


M.  S.  MAJOR,  Appellant 
A-23834  Decided  April  W,  1H5 

4.1  Apportionment  of  the  Federal  Eange — Area  of  TJse 

Where  topography  and  roadways  are  to  be  considered  in  establishing  a  cross- 
ing area  over  Federal  range  between  two  tracts  of  privately  owned  land, 
the  local  grazing  officers  shall  designate  such  area  and  issue  permits  for 
fencing  the  area  of  use. 

9.  Construction  and  Improvement  Permits 

Where  topography  and  roadways  are  to  be  considered  in  establishing  a  cross- 
ing area  over  Federal  range  between  two  tracts  of  privately  owned  land, 
the  local  grazing  officers  shall  designate  such  area  and  issue  permits  for 
fencing  the  area  of  use. 

10.  Crossing  and  Trailing  Licenses  and  Permits 

Where  topography  and  roadways  are  to  be  considered  in  establishing  a  cross- 
ing area  over  Federal  range  between  two  tracts  of  privately  owned  land, 
the  local  grazing  officers  shall  designate  such  area  and  issue  permits  for 
fencing  the  area  of  use. 

DECISION 

On  February  24,  1945,  the  Department  granted  the  motion  for 
rehearing  filed  by  M.  S.  Major  in  the  matter  of  departmental  deci- 
sion dated  October  28,  1944,  concerning  the  conflicting  claims  of 
himself  and  the  intervener,  Carlos  P.  Sanchez,  for  grazing  privi- 
leges upon  the  S1/2  Sec.  4,  T.  6  N.,  K.  2  W.,  N.M.M.,  in  New  Mexico 
Grazing  District  No.  2.  The  motion  was  duly  served  upon  the 
opposing  party  and  answer  has  been  filed. 

In  its  former  decision  the  Department  sustained  the  action  of  the 
District  Grazier  in  allotting  the  described  land  to  the  intervener, 
subject  to  the  right  of  Major  to  cross  the  land  in  his  grazing  opera- 
tions, under  appropriate  conditions,  in  connection  with  the  use  of 
certain  tracts  of  his  privately  owned  or  controlled  lands  which  are 
adjacent  to  this  tract. 

In  his  motion,  Major  has  suggested  a  division  of  the  tract  in  con- 
troversy, and  the  allotment  of  the  north  half  of  the  tract  to  the 
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intervener,  and  the  remainder  to  Major,  in  order  to  avoid  any  pos- 
sible conflict  of  interests  in  their  operations.  The  intervener  in  his 
answer  submits  that  the  Department  should  fix  and  determine  the 
right-of-way  to  be  used  by  Major,  but  contends  that  the  division  of 
the  tract  in  the  manner  suggested  in  the  motion  would  not  be  jus- 
tified or  required. 

It  appears  that  the  parties  are  agreed  that  the  area  within  the 
tract  in  question  which  Major  will  be  permitted  to  use  in  order  to 
afford  passage  for  his  livestock  between  his  private  holdings,  should 
be  designated  by  the  Department  and  suitable  fences  erected  to  avoid 
any  conflict  between  the  parties  and  in  the  use  of  the  land  in  ques- 
tion which  otherwise  may  arise. 

The  information  available  from  the  record  before  the  Department 
discloses  that  there  are  certain  local  conditions  due  to  the  topog- 
raphy of  the  land  in  this  area,  the  existence  of  certain  roadways 
which  cross  the  southerly  part  of  the  tract,  and  other  practical  con- 
siderations which  need  to  be  considered  in  connection  with  the  des- 
ignation of  the  land  over  which  Major  should  be  allowed  free  pas- 
sage for  his  livestock.  The  facts  concerning  these  local  conditions 
are  knoAvn  to  the  local  grazing  officers,  or  may  be  determined  by 
further  investigation,  as  may  be  required. 

Because  of  these  conditions,  it  appears  that  the  designation  of  the 
area  should  be  made  by  the  local  grazing  officers  after  such  further 
investigations  and  consultations  with  the  parties  as  may  be  deemed 
necessary,  and  that  permits  for  the  erection  of  fences  should  be 
issued  as  may  be  appropriate  to  segregate  the  designated  area  from 
the  remainder  of  the  tract  in  question. 

The  departmental  decision  of  October  28,  1944,  is  modified  to  con- 
form with  views  herein  expressed  and  the  records  are  returned  to 
the  Grazing  Service  for  appropriate  action. 

Oscar  L.  Chapman, 

Assistant  Secretary, 


C.  KENNETH  LEE,  Appellant 
A-24014  Decided  June  W,  19^5 

4.4  Apportionment  of  the  Eederal  Range — Lands  Additionally  Available 

Where  an  area  was  added  to  a  district  in  1940,  it  was  proper  to  consider 
the  priority  period  as  the  five  years  immediately  preceding  that  date, 
rather  than  the  five  years  immediately  preceding  the  passage  of  the  Taylor 
Grazing  Act;  the  application  in  question  having  been  filed  December  16, 
1943,  subsequent  to  the  date  of  the  amendment  of  the  rules  on  March  6, 
1941  (6  F.R.  1304). 

5.4  Base  Property  (Generally) — Qualification,  Extent  of  Public  Domain  Use 

Where  an  area  was  added  to  a  district  in  1940,  it  was  proper  to  consider 
the  priority  period  as  the  five  years  immediately  preceding  that  date, 
rather  than  the  five  years  immediately  preceding  the  passage  of  the  Taylor 
Grazing  Act;  the  application  in  question  having  been  filed  December  16, 
1943,  subsequent  to  the  date  of  the  amendment  of  the  rules  on  March  6, 
1941  (6  F.R.  1304). 

DECISION 

C.  Kenneth  Lee  has  appealed  from  a  decision  of  an  examiner  of 
the  Grazing  Service,  dated  September  14,  1944,  which  affirmed  the 
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action  of  the  district  grazier  in  denying  in  part  his  application  for 
a  grazing  license  upon  P'ederal  range  in  the  Panaca  Unit  of  Ne- 
vada Grazing  District  No.  5. 

The  record  shows  that  the  Federal  range  in  the  Panaca  unit  was 
added  to  Nevada  Grazing  District  No.  4  by  departmental  order  of 
November  23,  1940,  and  later  was  transferred  to  Nevada  Grazing 
District  No.  5  by  departmental  order  of  September  23,  1041. 

The  appellant  on  December  16,  1943,  made  application  to  graze 
100  cattle  and  15  horses  from  May  1,  1944,  to  April  30,  1945,  and 
for  a  nonuse  privilege  for  200  cattle  during  the  same  period.  His 
application  was  allowed  by  the  district  grazier  on  April  5,  1944,  to 
the  extent  of  30  cattle,  90  percent  Federal  range,  for  the  period 
applied  for  and  rejected  as  to  70  cattle.  The  nonuse  privilege  re- 
quested by  him  for  200  cattle  also  was  denied. 

The  base  properties  offered  in  support  of  his  application  were 
determined  by  the  district  grazier  to  be  qualified  as  dependent  by 
use  under  section  2,  paragraph  (g),  of  the  Federal  Kange  Code, 
approved  September  23,  1942  (7  F.  R.  7685,  43  Code  Federal  Regu- 
lations, Cum.  Supp.  501.2(g)),  for  not  to  exceed  the  number  of 
livestock  allowed.  However,  on  May  18,  1944,  a  temporary  license 
was  issued  for  the  grazing  of  100  cattle  and  15  horses  from  May  1, 
1944,  to  April  30,  1945,  90  percent  use  of  the  Federal  range  in  the 
unit  applied  for,  pending  the  decision  upon  the  appeal. 

The  appellant  appeared  at  the  hearing  before  the  examiner  and 
was  represented  by  counsel.  F.  E.  Wadsworth,  representing  F,  E. 
Wadsworth  and  Sons,  James  A.  Wadsworth  of  James  A.  Wads- 
worth  and  Sons,  J.  L.  Wadsworth  and  M.  L.  Wadsworth,  all  of 
Panaca,  Nevada,  were  recognized  as  interveners. 

It  was  stipulated  that  the  sole  issue  in  this  case  is  the  extent  of 
the  dependencjr  by  use  of  the  properties  of  the  appellant  upon  the 
Federal  range  in  this  unit.  Certain  matters  of  fact  material  to  the 
issue  also  were  stipulated  and  oral  and  documentary  evidence  was 
offered  by  the  Grazing  Service  and  the  parties  in  interest.  Among 
these  it  was  stipulated  that,  according  to  the  estimate  of  the  Grazing 
Service,  the  base  properties  offered  by  the  appellant  have  a  carrying 
capacity  rating  of  219  animal  unit  months,  and  that  this  rating 
under  the  36-day  base  property  rule  applicable  in  the  Panaca  unit, 
would  be  a  sufficient  basis  for  the  allowance  of  grazing  privileges  on 
Federal  range  for  203  cattle. 

In  substance,  it  is  contended  by  the  appeal  that  the  examiner's 
decision  is  in  error  in  the  following  particulars : 

1.  In  considering  the  5-year  period  immediately  preceding  the 
order  dated  November  23,  1940,  adding  the  area  in  the  Panaca  unit 
to  the  grazing  district  in  determining  the  dependency  by  use  of 
appellant's  base  properties,  instead  of  the  5-year  period  immediately 
preceding  June  28,  1934,  the  date  upon  which  the  Taylor  Grazing 
Act  became  effective. 

2.  In  limiting  the  appellant's  testimony  to  the  facts  concerning 
the  use  during  the  5-year  period  immediately  preceding  November 
23,  1940,  and  refusing  to  admit  proferred  testimony  of  use  during 
the  5-year  period  immediately  preceding  June  28,  1934. 

3.  In  holding  that  the  provisions  of  section  2,  paragraph  (g),  of 
the  Federal  Range  Code,  as  amended,  March  6,  1941,  are  applicable 
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in  the  determination  of  grazing  privileges  within  this  area,  which 
was  added  to  the  district  by  the  prior  order  of  November  23,  1940, 
instead  of  the  provisions  in  said  section  as  contained  in  the  Code 
prior  to  the  amendment  and  which  were  in  effect  at  the  date  of  the 
inclusion  of  the  land  in  the  grazing  district. 

Section  2,  paragraph  (g),  of  the  Federal  Range  Code,  approved 
by  the  Secretary  of  the  Interior  March  16,  1938  (43  CFR  501.2(g)), 
and  included  in  the  Federal  Range  Code,  revised  to  August  31,  1938, 
reads  as  follows: 

Land  dependent  hy  use.  Forage  land  which  was  used  in  livestock  operations 
in  connection  with  the  same  part  of  the  public  domain,  which  part  is  now 
Federal  range,  for  any  8  years  or  for  any  2  consecutive  years  in  the  5-year 
period  immediately  preceding  June  28,  1934,  and  which  is  offered  as  base  prop- 
erty in  an  application  for  a  grazing  license  or  a  permit  filed  before  June  28, 
1988.  Land  will  be  considered  dependent  by  use  only  to  the  extent  of  that 
part  of  it  necessary  to  maintain  the  average  number  of  livesetock  grazed  on 
the  public  domain  in  connection  with  it  for  any  three  years  or  for  any  two 
consecutive  years,  whichever  is  the  more  favorable  to  the  applicant,  during 
the  5-year  period  immediately  preceding  June  28,  1934. 

This  paragraph  was  amended  March  6,  1941  (6  F.R.  1304).  The 
amended  paragraph  was  included  in  the  Federal  Range  Code  as 
revised  and  approved  September  23,  1942,  and  reads  in  part  as 
follows : 

Land  dependent  hy  use  means  forage  land  which  is  of  such  character  that 
the  conduct  of  an  economic  livestock  operation  requires  the  use  of  the  Federal 
range  in  connection  with  it  and  which,  in  the  5-year  period  immediately  pre- 
ceding June  28,  1934  (hereinafter  referred  to  as  the  "priority  period"),  was 
used  as  a  part  of  an  established,  permanent,  and  continuing  livestock  operation 
for  any  two  consecutive  years  or  for  any  three  years  in  connection  with  sub- 
stantially the  same  part  of  the  public  domain,  now  part  of  the  Federal  range, 
except  that  in  any  area  placed  tvithin  a  grazing  district  after  June  2S,  1938,  or 
in  any  area  added  to  an  existing  grazing  district  after  that  date,  the  priority 
period  shall  he  the  five  years  immediately  preceding  the  date  of  the  order 
estahlishing  such  district  or  effecting  such  addition,  as  the  case  may  he,  *  *  * 
[Emphasis  supplied.] 

The  pertinent  difference,  so  far  as  it  concerns  the  principal  issue 
in  this  case,  is  the  change  of  the  designated  priority  period  with 
respect  to  areas  which  are  included  in  or  added  to  a  grazing  district 
after  June  28,  1938,  from  the  5-year  period  immediately  preceding 
the  enactment  of  the  Taylor  Grazing  Act  of  June  28,  1934  (48  Stat. 
1269),  to  the  5-year  period  immediately  preceding  the  date  of  the 
order  establishing  the  district  or  effecting  the  addition. 

At  the  hearing,  the  appellant,  as  permitted  by  section  9(g)  of 
the  Code,  filed  a  summary  of  the  testimony,  which  he  proposed  to 
submit,  but  which  was  excluded  by  the  examiner,  purporting  to 
show  that  during  the  period  beginning  sometime  in  the  year  1929 
and  ending  in  the  fall  of  1932,  he  was  operating  not  less  than  150 
cattle,  and  his  father,  Harry  H.  Lee,  not  less  than  150  cattle  during 
the  same  period,  upon  the  public  domain  now  included  in  the 
Panaca  unit,  in  connection  with  the  base  properties  offered  by  him 
in  support  of  this  application,  and  that  he  now  is  the  owner  of  all 
of  such  base  properties  so  used  by  himself  and  his  father  during 
that  period. 

The  examiner  determined  the  dependency  by  use,  in  accordance 
with  the  provisions  of  section  2(g)  as  amended,  and  found  that 
there  was  no  evidence  to  show  that  the  base  properties  offered  were 
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qualified  as  within  Class  1  of  the  preference  classes  designated  in 
section  4  of  the  Code,  for  more  than  30  cattle  by  prior  use  in  con- 
nection with  the  public  domain  during  the  5-year  period  imme- 
diately preceding  the  date  of  the  addition  of  the  land  involved  to 
the  grazing  district. 

The  appeal  gives  little  consideration  to  the  findings  so  far  as 
they  concern  the  extent  of  the  appellant's  use  during  the  1935-1940 
period,  the  main  contention  being  that  he  should  be  permitted  to 
submit  a  showing  as  indicated  by  his  summary  regarding  his  opera- 
tions during  the  1929-1934  period  and  that  the  "dependency  by  use" 
of  the  base  properties  should  be  determined  solely  upon  the  facts 
which  may  be  shown  concerning  his  use  during  that  period. 

The  Grazing  Service  submitted  at  the  hearing  a  work  sheet  pre- 
pared under  the  direction  of  the  regional  range  examiner  after  a 
meeting  called  by  the  local  grazing  officers  and  held  March  29,  1944, 
which  was  attended  by  the  applicants  for  grazing  privileges  in  this 
unit.  The  work  sheet  represents  an  analysis  and  summary  of  the 
qualifications  of  the  base  properties  of  all  the  applicants,  from  the 
information  presented  at  the  meeting,  and,  although  no  detailed 
range  survey  of  the  area  had  been  made  by  the  Grazing  Service,  it 
was  estimated  that  there  are  approximately  41,800  animal  unit 
months  of  available  forage  upon  the  Federal  range  in  the  unit,  and 
that  a  reduction  of  approximately  20  percent  of  the  demand  of  the 
applicants,  based  upon  their  indicated  qualifications  for  range  privi- 
leges, would  be  necessary  in  order  to  insure  proper  use  and  avoid 
over-grazing  of  the  public  range  in  the  unit.  It  was,  however, 
agreed  tentatively  that  a  reduction  of  10  percent,  rather  than  the 
20  percent  indicated,  would  be  made  in  each  case,  which  would 
require  an  aggregate  carrying  capacity  of  approximately  48,000 
animal  unit  months  to  satisfy  the  indicated  demand,  and  this  figure 
was  accepted  tentatively  as  a  basis  for  apportionment  of  the  graz- 
ing privileges  among  the  qualified  applicants.  This  work  sheet 
shows  appellant's  property  to  have  an  estimated  carrying  capacity 
rating  of  219  animal-unit  months. 

Appellant  testified  that  during  the  year  beginning  with  Novem- 
ber 1935,  his  own  and  his  father's  operations  involved  approxi- 
mately 55  head  of  cattle  and  10  horses;  during  the  year  beginning 
November  1936  he  had  about  15  cattle,  his  father  40  cattle,  and 
between  them  about  10  horses;  during  the  year  beginning  Novem- 
ber 1937  he  had  25  cattle,  and  his  fathers  were  cut  down  to  prob- 
ably 15  cattle,  and  between  them  10  horses;  during  the  year  begin- 
ning November  1938,  he  increased  his  numbers  to  about  55  cattle, 
and  his  father  had  none ;  during  the  year  beginning  November  1939 
he  was  running  about  90  cattle  and  about  10  horses,  his  father 
none;  and  when  the  area  came  into  the  grazing  district  and  he 
made  application  he  had  increased  the  number  of  cattle  from  90 
to  100,  and  he  was  also  running  about  15  horses. 

He  also  stated  that  for  two  years,  in  1935  and  1936,  Lyman  L. 
Woods,  who  was  operating  sheep  at  that  time,  used  part  of  the  base 
property,  a  40-acre  tract  at  Acoma,  under  an  optional  lease  and  was 
running  an  average  of  1,500  sheep,  and  that  "they  used  our  water 
and  grazed  our  range." 
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Aside  from  the  use  made  by  Woods  of  the  40-acre  tract  in  his 
sheep  operations,  which  the  examiner  held  to  be  insufficient  to  qual- 
ify this  tract  as  dependent  by  use  because  of  the  insufficiency  of 
the  evidence  to  establish  control  of  the  property  by  Woods  during 
the  period  mentioned,  and  the  apparent  inadequacy  of  this  prop- 
erty to  qualify  as  a  land  base  for  the  number  of  sheep  ranged  by 
Woods,  the  number  of  livestock  run  by  appellant  and  his  father 
during  the  1935-1940  priority  period,  according  to  his  testimony, 
was  approximately  40  cattle  and  10  horses  during  one  year,  55  cattle 
and  10  horses  during  three  years,  and  during  one  year  preceding 
the  application,  the  testimony  indicates  that  he  ran  from  90  to  100 
cattle  and  15  horses.  If  as  a  fact,  substantial  use  of  the  public 
range  was  made  by  this  livestock  during  that  period  in  connection 
with  the  base  properties  offered,  the  indicated  priority  would  be  in 
excess  of  the  numbers  allowed  by  the  district  grazier  and  the 
examiner. 

The  testimony  of  the  interveners  was  to  the  effect  that  appellant 
had  not  run  more  than  30  cattle  on  the  public  domain  during  the 
1935—1940  priority  period  and  that  any  cattle  he  may  have  had  in 
excess  of  that  number  were  run  on  lands  other  than  the  public  range. 

The  examiner  found  that  appellant's  statement  was  not  supple- 
mented or  corroborated  by  the  testimony  of  other  witnesses,  nor  by 
any  documentary  evidence,  and  that  it  is  only  from  the  testimony  of 
interveners  that  support  can  be  found  for  the  approval  of  appel- 
lant's qualifications  for  the  grazing  on  the  Federal  range  for  the 
numbers  allowed. 

Since  it  is  claimed  by  appellant  that  he  himself  ran  no  less  than 
150  cattle  in  connection  with  his  own  base  properties,  and  his  father 
a  like  number  from  his  properties,  during  the  period  beginning  with 
the  year  1929  and  ending  in  the  fall  of  1932,  the  advantage  to  him 
of  granting  grazing  privileges  upon  the  basis  of  use  during  the 
priority  period  1929  to  1934  as  prescribed  by  the  Code,  before  the 
amendment  of  March  6,  1941,  is  apparent. 

The  primary  question  raised  by  the  appeal,  therefore,  is  whether 
the  action  taken  by  the  district  grazier  and  the  examiner  upon  this 
application  was  correct  under  the  provisions  of  the  Taylor  Grazing 
Act  and  the  Federal  Range  Code. 

Section  1  of  the  act  of  June  28,  1934  (48  Stat.  1269),  as  amended, 
commonly  known  as  the  Taylor  Grazing  Act,  authorizes  the  Secre- 
tary of  the  Interior,  in  his  discretion,  to  establish  grazing  districts 
or  additions  thereto  and/or  to  modify  the  boundaries  thereof.  Sec- 
tion 2  authorizes  him  to  make  rules  and  regulations  and  do  any  and 
all  things  necessary  to  accomplish  the  purposes  of  the  act.  Section  3 
authorizes  him  to  issue  or  cause  to  be  issued,  permits  to  graze  live- 
stock on  such  grazing  districts  to  bona  fide  settlers,  residents,  and 
other  stock  owners  as  under  his  rules  and  regulations  are  entitled 
to  participate  in  the  use  of  the  range  and  provides  that  preference 
should  be  given  in  the  issuance  of  grazing  premits  to  those  within 
or  near  a  district  who  are  landoAvners  engaged  in  the  livestock  busi- 
ness; bona  fide  occupants  or  settlers,  or  owners  of  water  or  water 
rights  as  may  be  necessary  to  permit  the  proper  use  of  lands,  water, 
or  water  rights,  owned,  occupied,  or  leased  by  them. 
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The  preference  classes  prescribed  by  the  Federal  Kange  Code 
were  established  to  provide  a  fair  and  uniform  basis  for  the  appor- 
tionment of  range  privileges  among  those  entitled  to  preference  un- 
der the  statute,  for  the  reason  that  the  available  Federal  range  was 
found  to  be  inadequate  to  satisfy  in  full  the  demands  of  all  such 
stock  owners  who  might  desire  to  use  the  range.  In  furtherance  of 
this  purpose  the  properties  of  the  applicants  used  for  the  support 
of  their  livestock,  designated  as  base  properties,  have  been  classified 
by  section  4  of  the  Code  in  the  order  of  preference.  I^ands  depend- 
ent by  use  as  defined  in  section  2,  paragraph  (g)  were  placed  in 
Class  1.  The  reasons  for  the  adoption  of  the  rule  and  its  subsequent 
amendment  are  briefly  outlined  below. 

The  question  as  to  whether  prior  use  of  the  public  land,  which 
becomes  Federal  range  by  establishment  of  a  grazing  district, 
for  grazing  purposes  in  connection  w^ith  an  applicant's  owned 
or  controlled  lands  or  water;  is  a  proper  test  for  preferential 
consideration  and,  if  so,  wdiether  the  use  during  the  5-year  period 
immediately  preceding  the  passage  of  the  act  or  its  amendment 
(under  whichever  the  district  was  created)  w^as  a  proper  criterion 
and  free  from  legal  objective,  was  answered  in  the  affirmative 
in  an  opinion  by  the  Solicitor  dated  January  21,  1937  (56  I.D. 
62).  Following  this  a  definite  date  before  which  applicants  claim- 
ing preferential  consideration  under  this  priority  rule  were  required 
to  submit  their  application  was  fixed  at  June  28,  1938. 

In  the  decision  of  the  case  of  Walter  K.  Ellis  (57  I.D.  93),  the 
reasons  for  fixing  a  definite  date  w^ithin  which  applications  should 
be  filed  was  discussed.    The  following  is  quoted  from  the  opinion: 

*  *  *  It  is  readily  apparent  that,  if  the  livestock  industry  is  to  be  stabilized 
and  the  orderly  use  of  the  range  is  to  be  accomplished,  there  must  be  some 
determination  of  the  extent  of  the  grazing  privileges  that  the  livestock  oper- 
ators are  to  enjoy  on  the  Federal  range.  Since  the  inception  of  the  adminis- 
tration of  the  Taylor  Grazing  Act,  the  efforts  of  the  Grazing  Service  have 
been  bent  on  the  determination  of  the  extent  of  such  privileges.  Manifestly 
there  is  insufficient  Federal  range  to  allow  all  persons  to  partake  of  its  use 
to  whatever  extent  they  may  desire.  Consequently  it  has  been  necessary  to 
apportion  the  range  and  its  forage  products  and,  as  this  apportionment  has 
proceeded,  the  use  of  the  range  has  become  more  orderly  and  the  element  of 
stability  has  more  and  more  injected  itself  into  the  various  livestock  opera- 
tions. This  stability  results  largely  from  the  fact  that  the  various  livestock 
operators  now  know,  within  certain  limits,  the  amount  of  range  that  will  be 
available  to  them  in  the  future  and  thus  will  be  able  to  plan  their  operations 
accordingly. 

It  is  apparent  that  such  orderly  use  of  the  range  and  the  stabilization  of 
the  livestock  industry  cannot  proceed  if  there  are  constantly  to  be  injected  into 
the  picture  new  livestock  operations  for  which  allowance  was  not  and  could 
not  have  been  made  during  the  period  of  adjustment.  Therefore,  it  has  been 
necessary  to  set  some  limit  to  the  time  when  additional  lands  would  be  recog- 
nized as  a  basis  for  the  granting  of  grazing  privileges.  Accordingly,  June  28, 
1938,  a  date  which  is  4  years  subsequent  to  the  passage  of  the  Taylor  Grazing 
Act,  has  been  set. 

It  is  evident  that  this  requirement  could  not  be  applied  so  far  as 
applications  involving  lands  included  in  grazing  districts  after  that 
date  are  concerned,  either  as  a  new  district,  or  as  an  addion  to  pre- 
existing district. 
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The  amendment  of  section  2(g)  of  the  Code  was  proposed  by  the 
Acting  Director  of  Grazing  in  his  letter  of  February  25,  1941,  and 
received  departmental  approval  on  February  26,  1941.  In  support 
of  the  amendment,  the  Acting  Director  stated: 

The  amendment  to  this  section  is  one  of  the  proposed  amendments  endorsed 
by  the  advisory  board  committee  at  the  conference  on  code  changes  held  by 
the  Grazing  Service  in  Denver,  last  July.  *  *  *  there  is  very  urgent  need  for 
the  amendment  of  section  2(g).  *  *  * 

A  new  district  was  recently  established  in  the  Colorado  region  and  large 
additions  have  been  made  to  one  district  in  Colorado  and  to  two  districts  in 
the  Nevada  region.  These  areas  are  now  being  brought  under  administration 
and  it  is  quite  obvious  that  to  follow  the  provisions  of  the  existing  section 
2(g)  would  work  an  injustice  on  those  using  the  range,  since  it  would  be  im- 
possible for  them  to  comply  with  that  part  of  the  rule  which  says  "no  lands 
shall  be  considered  as  dependent  by  use  unless  submitted  in  a  grazing  applica- 
tion before  June  28,  1938."  Furthermore,  in  the  five  years  preceding  the  crea- 
tion of  the  new  district  and  the  additions  to  the  existing  districts  range  rights 
in  the  areas  affected  may  have  been  established  in  good  faith,  and  to  adhere 
to  the  five-year  period  immediately  preceding  the  passage  of  the  Taylor  Graz- 
ing Act  might  work  a  hardship  on  such  individuals. 

The  need  for  an  amendment  of  the  rule  to  apply  to  applications 
affecting  Federal  range  lands  included  in  grazing  districts  after 
June  28,  1938,  was  apparent.  It  is  the  view  of  the  Department  that 
the  amendment  adopted  is  reasonable  and  consistent  with  the  statute, 
and  provides  a  fair  and  equitable  standard  for  apportioning  grazing 
privileges  upon  Federal  range  which  becomes  subject  to  adminis- 
tration under  the  Code  after  that  date,  among  those  who  are  ac- 
tively engaged  in  the  livestock  business  at  the  time  a  new  district 
is  created,  or  an  addition  made  to  an  existing  district.  The  amended 
rule  has  been  applied  uniformly  throughout  the  area  in  question 
and  without  complaint  or  objection  on  the  part  of  the  range  users 
generally. 

The  application  for  grazing  privileges  involved  in  this  proceeding 
was  filed  December  16,  1943,  subsequent  to  the  date  of  the  amend- 
ment of  the  rules  and  was  subject  to  consideration  under  the  rules 
then  in  effect.  It  is  sufficient  that  the  rule  applied  was  in  effect 
when  the  application  was  filed  and  the  action  of  the  district  grazier 
and  the  examiner  in  this  case  was  correct  in  considering  the  appli- 
cation in  the  light  of  the  rules  then  in  force. 

The  examiner  correctly  found  that  the  issuance  to  appellant  of  a 
temporary  license  for  the  number  of  livestock  applied  for  pending  a 
decision  upon  his  appeal,  was  improper,  and  future  licenses  should 
be  issued  only  in  conformity  with  the  applicant's  qualifications  as 
determined  in  accordance  with  the  applicable  provisions  of  the 
Federal  Range  Code. 

It  was  noted  above  that  the  difference  between  the  numbers  of 
livestock  which  the  appellant  claims  to  have  run  in  connection  with 
his  base  properties  during  the  1935-1940  priority  period  and  the 
numbers  for  which  the  properties  were  determined  to  be  qualified, 
through  prior  use,  by  the  district  grazier  and  the  examiner,  is  con- 
siderable. So  far  as  the  record  shows,  the  basis  upon  which  the 
determination  was  made  was  indefinite  as  to  essential  matters  of 
fact.  In  connection  with  future  applications,  the  appellant  should 
be  afforded  the  opportunity  to  submit  further  evidence  material  to 
a  determination  of  the  numbers  of  livestock  operated  upon  the  pub- 
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lie  domain  in  connection  with  his  qualified  base  properties,  during 
the  applicable  priority  period,  and  grazing  privileges  allowed  in 
accordance  with  the  established  facts. 

As  herein  modified,  the  decision  of  the  examiner  is  affirmed  and 
the  appeal  is  dismissed. 

Oscar  L.  Chapman, 

Assistant  Secretary. 


ELMER  NIEISON,  Appellant 

A-24107  Decided  July  5,  19Ii5 

4.5  Apportionment  of  the  Eederal  Eange — ^Designation  for  Classes  of  Live- 
stock 

The  function  of  determining  the  propriety  of  segregating  certain  areas  of 
the  Federal  range  for  the  use  of  particular  kinds  of  stock,  is  an  adminis- 
trative function  committed  primarily  to  the  local  grazing  officials.  Such 
a  determination  will  not  be  disturbed  unless  it  is  shown  that  the  action 
was  arbitrary  or  capricious  or  based  upon  insufficient  or  unreliable  infor- 
mation. 

4.7  Apportionment  of  the  Federal  Range — Season  of  Use 

The  classification  of  ranges  with  respect  to  seasonal  use  is  a  matter  for  con- 
sideration by  the  local  officers  and  their  action  will  not  be  disturbed  unless 
irregularities  are  shown  warranting  disapproval. 

5.3  Base  Property  (G-enerally) — Qualification,  Area  of  Public  Domain  Use 

No  preference  right  to  grazing  privileges  is  acquired  through  use  during  the 
priority  years  of  public  land  included  in  a  stock  driveway. 

DECISION 

Elmer  Nielson  filed  an  application  for  a  permit  or  license  to 
graze  360  cattle  from  April  1  to  September  1,  1944,  in  Idaho  Graz- 
ing District  No.  5,  upon  a  proposed  cattle  allotment  in  Camas  and 
Gooding  Counties,  as  described  therein,  under  the  provisions  of  the 
Taylor  Grazing  Act  of  June  28,  1934  (48  Stat.  1269,  43  U.S.C.  sec. 
315,  et  seq.)  and  the  Federal  Range  Code  (43  CFK  Cum.  Supp. 
501.1  et  seq.) .  The  proposed  allotment  includes  approximately  25,440 
acres  of  Federal  range  within  certain  boundaries  as  shown  upon  a 
map  of  part  of  this  district  prepared  by  the  Grazing  Service. 

The  applicant  was  advised  by  the  district  grazier  by  notice  dated 
February  29,  1944,  that  his  application  was  allowed  for  360  cattle 
from  April  1  to  September  1  "in  common  with  other  users  in  your 
customary  use  area."    He  was  further  advised  as  follows: 

The  Advisory  Board,  with  full  understanding  of  that  part  of  your  applica- 
tion concerning  a  cattle  allotment  in  Camas  and  Gooding  Counties,  which  allot- 
ment would  be  used  exclusively  with  cattle  and  horses,  recommended  that 
that  part  of  your  application  be  rejected  for  the  reason  that  three  or  more 
sheep  operators  are  regularly  qualified  to  use  the  area  described  in  your 
application. 

An  appeal  was  filed  from  the  action  taken  so  far  as  it  denied 
his  request  for  the  segregation  of  an  area  of  range  for  the  exclusive 
use  of  particular  kinds  of  livestock  and  the  case  was  set  for  hearing 
before  an  examiner  of  the  Grazing  Service.  The  appellant  ap- 
peared at  the  hearing  and  was  represented  by  counsel.    The  Grazing 
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Service  was  represented  by  the  district  and  regional  graziers.  John 
W.  Jones,  Eusebio  Astorquia  and  the  Sliman  Sheep  Company,  sheep 
operators  in  this  area,  were  recognized  as  interveners,  and  also  were 
represented  by  counsel.  Dean  Perkins  and  11  other  persons  inter- 
ested with  appellant  in  the  segregation  of  range  for  cattle  and 
horses,  also  were  recognized  as  interveners. 

Certain  stipulations  concerning  certain  material  matters  of  fact 
and  the  issues  i involved  were  agreed  upon,  and  oral  and  documen- 
tary evidence  was  submitted  on  behalf  of  the  several  parties. 

Upon  consideration  of  the  record  presented,  the  examiner,  under 
date  of  January  10,  1945,  rendered  a  decision  affirming  the  action  of 
the  district  grazier  and  Nielson  has  appealed  to  the  Department. 

The  appellant  contends  in  substance  that  under  the  facts  and  the 
law  the  examiner  erred  in  not  allowing  the  appellant's  application 
for  the  segregation  of  the  proposed  area  for  use  in  common  with 
other  licensed  cattle  operators.  He  further  contends  that  the  range 
in  the  area  is  being  unseasonably  used  in  that  grazing  is  being  per- 
mitted too  early  in  the  spring  by  certain  sheep  operators. 

At  the  hearing  the  matters  in  issue  were  stipulated  to  be: 

1.  The  primaiy  issue  in  this  case  is  whether  the  area  of  Federal 
range  described  in  the  appellant's  application  should  be  established 
as  a  cattle  allotment  exclusively. 

2.  That  there  is  also  the  issue  of  whether  the  Federal  range  within 
the  boundaries  of  the  proposed  cattle  allotment  is  being  used  un- 
seasonably by  certain  permittees  or  licensees. 

The  examiner  in  connection  with  the  primary  issue  considered  the 
provisions  of  section  5(c)  of  the  Federal  Kange  Code  relating  to 
the  segregation  of  ranges  for  particular  kinds  of  livestock  and  also 
section  12(i)(4),  concerning  the  duties  of  district  advisory  boards 
to  advise  and  recommend  respecting  the  allotments  of  range  by 
classes  of  livestock  or  for  community  or  individual  use.  He  held 
that  the  segregation  of  ranges  for  particular  kinds  of  livestock  is 
permissive  rather  than  mandatory  and  that  requests  or  petitions 
for  such  segregations  are  essentially  matters  for  consideration  by 
the  advisory  board  and  the  district  grazier. 

The  record  of  the  case  discloses  that  the  advisory  board  and  the 
district  grazier  denied  the  request  of  appellant  on  the  ground  that 
interveners  Jones,  Astorquia,  and  the  Sliman  Sheep  Company  are 
qualified  as  preferred  applicants  for  licenses  or  permits  in  the  area 
applied  for,  as  well  as  the  appellant  and  that  the  Federal  range  is 
stocked  to  its  full  carrying  capacity  or  more  in  this  unit  and  through- 
out the  entire  grazing  district,  and  there  is  no  other  range  elsewhere 
which  is  available  to  satisfy  the  qualified  demand  of  the  interveners. 
The  examiner  therefore  found  that  the  action  in  denying  appellant's 
request  was  correct. 

The  examiner  also  pointed  out  that  the  appellant's  application  for 
a  license  was  approved  in  full  for  the  numbers  of  livestock  and 
range  use  applied  for  in  this  unit  and  held  that  he  had  no  grounds 
for  complaint  or  appeal  since  his  qualified  demand  had  been  satis- 
fied, citing  the  decisions  of  this  Department  in  the  cases  of  E,  F. 
Hm'rington  (A.  21814),  decided  March  7,  1941;  G.  A.  Jarrell  (A. 
22079),  of  the  same  date,  and  W.  L,  Fite  (A.  22834),  dated  August 
26,  1941. 
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It  is  clear  from  an  examination  of  the  provisions  of  the  Federal 
Range  Code  referred  to  by  the  examiner,  issued  under  authority  of 
section  2  of  the  Taylor  Grazing  Act,  that  the  function  of  determin- 
ing the  propriety  of  segregating  certain  areas  of  the  Federal  range 
for  the  use  of  particular  kinds  of  stock,  to  insure  their  proper  use 
or  to  promote  the  orderly  administration  of  the  range,  is  an  admin- 
istrative function  committed  primarily  to  the  local  grazing  officials. 
Unless  it  is  shown  that  the  action  taken  is  arbitrary  or  capricious 
or  is  based  on  insufficient  or  unreliable  information,  the  Department 
will  not  disturb  a  determination  made  by  the  administrative  offi- 
cers after  investigation  of  the  local  conditions  and  consideration  of 
tlie  administrative  needs  consistent  with  good  range  management. 
So  far  as  the  record  now  before  the  Department  is  concerned,  the 
action  taken  in  this  case  was  regular  and  there  is  nothing  in  the 
testimony  or  other  evidence  offered  which  affords  any  substantial 
grounds  for  disapproving  the  action  taken. 

It  is  also  noteworthy  that  approximately  one-half  of  the  Federal 
range  area  included  Avithin  the  boundaries  of  the  proposed  allot- 
ment was,  since  the  year  1918,  and  until  the  land  was  restored  in 
1939,  included  in  withdrawals  for  stock  driveways,  and  conse- 
quently no  preference  right  to  grazing  privileges  was  acquired  by 
either  appellant  or  the  interveners  through  prior  use  of  the  with- 
drawn lands.  Clyde  Smith  (A.  21681) ,  May  8,  1941 ;  Estate  of  J.  N. 
Wells  (A.  22508),  November  20,  1940  (57  I.D.  141). 

What  has  been  stated  respecting  the  functions  of  the  local  graz- 
ing officials  is  applicable  also  to  the  appellant's  contention  that  the 
lands  in  this  area  are  being  used  unseasonably  under  licenses  or 
permits  issued  by  the  Grazing  Service.  (See  sees.  5(a)  and  12(i)  (5) 
of  the  Federal  Range  Code.)  It  was  so  stipulated  and  the  record 
shows  that  the  classified  season  of  use  for  the  range  within  the  pro- 
posed cattle  allotment  is  from  April  1  in  Gooding  County  and  from 
April  14  in  Camas  County,  to  December  15  each  year  for  cattle  use 
and  further  that  the  opening  dates  for  grazing  sheep  is  the  same 
but  the  range  is  closed  to  sheep  grazing  between  July  and  Septem- 
ber 30.  It  appears  further  from  the  testimony  that  the  interveners 
do  not  graze  sheep  in  this  area  until  approximately  three  weeks 
after  the  opening  date  fixed  by  the  local  grazing  officers.  The  de- 
termination and  classification  of  ranges  with  respect  to  seasonal  use 
is  also  clearly  a  matter  for  consideration  by  the  local  officers  and 
their  action  will  not  be  disturbed  unless  irregularities  are  shown 
warranting  disapproval. 

As  pointed  out  by  the  examiner,  the  local  officers  may  take  neces- 
sary steps  to  promote  the  orderly  administration  of  the  range  and 
adopt  such  corrective  measures  as  may  be  necessary  to  conserve  the 
forage  and  protect  the  range  from  improper  use. 

The  evidence  adduced  at  the  hearing  has  been  considered  with  the 
appeal  and  briefs  and  arguments  submitted  by  counsel  for  the  re- 
spective parties  and  the  Department  finds  no  error  in  the  decision 
of  the  examiner  from  which  appeal  has  been  taken. 

The  examiner's  decision  accordingly  is  affirmed  and  the  appeal  is 
dismissed. 

Oscar  L.  Chapman, 

Assistant  Secretary. 
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RAYMOND  PARUS,  Appellant 
A-24039  Decided  July  12,  lOJiS 

5.3  Base  Property  (G-enerally) — Qualification,  Area  of  Public  Domain  Use 

A  dependency  by  use  is  not  established  through  the  grazing  of  livestock  on 
an  area  withdrawn  as  a  stock  driveway  during  the  priority  period. 

14.1  Licenses  and  Permits — Conditions  and  Limitations 

Use  of  the  Federal  range  should  not  be  authorized  in  excess  of  its  carrying 
capacity. 

DECISION 

Raymond  Parus  has  appealed  from  a  decision  of  an  examiner  of 
the  Grazing  Service,  dated  August  4,  1944,  which  denied  in  part  his 
application  for  grazing  license  for  the  1943-1944  grazing  season, 
upon  the  Federal  range  in  the  Indian  Creek  and  the  YP  Desert 
units,  and  the  Wilson  Mountain  area  south  of  Bull  Run  Creek, 
within  the  boundaries  of  Nevada  Grazing  District  No.  1. 

The  appellant  made  application  for  grazing  privileges  as  follows : 

2,500  sheep  or  500  cattle  or  horses  from  April  1  to  June  30,  1940 ;  1,250  sheep 
or  250  cattle  or  horses  from  October  1  to  December  31,  1943;  1,250  sheep  or 
250  cattle  or  horses  from  October  15  to  December  31,  1943 ;  100  cattle  or  horses 
from  April  1  to  November  30,  1943;  230  cattle  or  horses  from  April  1,  1943  to 
March  31,  1944.  The  privileges  applied  for  amount  to  a  total  of  6,435  animal- 
unit  months  of  forage. 

The  district  grazier  approved  the  application  in  part  as  follows: 

240  cattle  from  April  1  to  November  30,  1943;  230  horses  from  April  1  to 
June  30,  1943,  and  from  November  1,  1943,  to  March  31,  1944,  to  be  grazed  in 
common  on  the  Federal  range  in  the  Indian  Creek  and  the  YP  Desert  units, 
for  a  total  of  3,760  animal-unit  months  of  forage.  The  application  so  far  as 
it  involved  the  use  of  any  of  the  Federal  range  in  the  Wilson  Mountain  area 
south  of  Bull  Run  Creek  was  denied. 

A  hearing  upon  the  appeal  was  held  before  an  examiner,  at  which 
the  appellant  appeared  and  was  represented  by  counsel.  The  Petan 
Land  and  Cattle  Company  and  Charles  H.  Jackson,  Jr.,  licensees  in 
the  same  area,  also  appeared  with  counsel  and  were  recognized  as 
interveners. 

Certain  material  matters  of  fact  were  stipulated,  and  oral  testi- 
mony was  submitted  by  the  district  grazier,  and  the  interested  par- 
ties, together  with  maps  and  other  exhibits.  It  was  stipulated  fur- 
ther that  the  issue  involved  was  the  extent  of  the  qualifications  of 
the  base  properties  of  the  appellant  for  a  license  or  permit  for 
grazing  privileges  upon  the  Federal  range  under  the  provisions  of 
the  Taylor  Grazing  Act  of  June  28,  1934  (48  Stat.  1269,  43  U.S.C. 
sec.  315  et  seq.)  as  amended,  and  the  Federal  Range  Code  (43  CFR 
Cum.  Supp.,  501.1  et  seq.). 

The  examiner  considered  the  evidence  presented  and  determined 
that  the  base  properties  of  the  appellant  are  qualified  as  depend- 
ent by  use  and  within  Class  1  of  the  preference  classes  specified  in 
section  4  of  the  Code,  as  follows : 

1.  For  1,931  animal-unit  months  of  forage  in  the  Indian  Creek 
unit,  or  for  241  cattle  or  horses  for  a  period  of  8  months  in  each 
year,  or  the  equivalent  number  of  sheep,  and  that  the  appellant  may 
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be  granted  an  individual  allotment  of  range  within  this  unit  with  a 
carrying  capacity  sufficient  to  maintain  such  numbers  of  livestock 
each  year  for  the  period  stated. 

2.  For  1,012  animal-unit  months  of  forage  in  the  YP  Desert  unit, 
or  for  approximately  126  cattle  or  horses  for  a  period  of  8  months 
each  year,  to  be  grazed  in  common  with  the  livestock  of  the  inter- 
veners. The  use  in  this  unit  to  the  extent  stated  is  to  be  restricted 
to  cattle  or  horses,  unless  the  appellant  shall  develop  watering  facili- 
ties which  will  render  it  practicable  to  grant  him  an  individual 
allotment  of  a  certain  area  within  the  unit  sufficient  to  maintain  the 
number  of  livestock  for  which  his  base  properties  are  rated. 

3.  That  the  appellant's  properties  are  qualified  for  a  total  of  2,943 
animal-unit  months  of  forage,  of  which  1,931  are  in  the  Indian  Creek 
unit  and  1,012  are  in  the  YP  Desert  unit. 

4.  The  examiner  found  further  that  the  appellant  gained  no  pref- 
erence right  to  grazing  privileges  in  the  Wilson  Mountain  area, 
through  prior  use  of  the  lands  therein,  for  the  reason  that  95  percent 
of  the  area  in  T.  43  N.,  R.  51  E.,  M.D.M.,  was  withdrawn  prior  to 
the  year  1929  for  stock  driveways  under  section  10  of  the  act  of 
December  29,  1916  (39  Stat.  865,  43  U.S.C.  sec.  300).  He  accord- 
ingly disapproved  the  action  of  the  district  grazier  to  the  extent  of 
1,056  animal-unit  months  for  which  the  propetries  had  been  rated 
upon  the  basis  of  prior  use  in  this  area.  The  examiner  further 
noted  that  the  lands  in  this  area  can  not  be  grazed  by  the  appellant 
unless  the  appellant  is  allowed  a  right  to  cross  the  private  lands 
owned  or  controlled  by  the  intervener  company. 

It  appears  that  the  stock  driveways  in  this  area  are  in  the  process 
of  being  vacated.  When  restored,  the  lands  included  therein  will 
become  subject  to  administration  and  allowance  of  grazing  privi- 
leges in  accordance  with  the  provisions  of  section  6(e)  of  the  Code. 

The  record  shows  that  range  surveys  and  dependent  property 
surveys  concerning  the  several  grazing  units  involved  were  made  by 
a  range  examiner  of  the  Grazing  Service.  The  report,  maps,  and 
work  sheet  compiled  from  the  information  obtained  were  submitted 
at  a  former  hearing  held  in  1940  respecting  the  same  area  and 
properties.  These  were  made  part  of  the  record  of  the  1944  hear- 
ing. The  carrying  capacity  of  the  Federal  range  in  the  Indian 
Creek  unit  according  to  this  information  is  5,150  animal-unit  months, 
and  of  the  part  of  the  YP  Desert  unit  in  Nevada,  18,106  animal-unit 
months.  The  YP  Desert  area  extends  into  Idaho,  and  the  carrying 
capacity  of  the  part  in  that  State  is  shown  as  42,790  animal-unit 
months.  According  to  the  compilation,  there  appears  to  be  ap- 
proximately 21,000  animal-unit  months  excess  feed  out  of  a  total  of 
60,896  in  the  YP  unit,  for  which  licenses  have  not  been  issued, 
considering  the  areas  in  the  two  States. 

Upon  the  basis  of  the  information  disclosed,  it  was  determined 
that  the  appellant  is  entitled  to  1,931  animal-unit  months,  or  37.5 
percent  of  the  total  carrying  capacity  of  5,150  animal-unit  months 
in  the  Indian  Creek  unit,  the  intervener  company  to  2,781  animal- 
unit  months,  or  54  percent,  and  the  intervener  Jackson  to  438  animal- 
unit  months,  or  8.5  percent. 
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The  specified  grounds  of  appeal  are  substantially  as  follows: 

1.  That  the  appellant's  properties  are  qualified  as  Class  1  prop- 
erties for  a  minimum  of  6,287  animal-unit  months  on  Federal  range 
within  the  several  areas  included  in  his  application,  instead  of  2,943 
animal-unit  months  as  determined  by  the  examiner. 

2.  That  the  allotm.ent  of  grazing  privileges  to  the  appellant,  as 
made  by  the  examiner,  is  inadequate  and  discriminatory. 

3.  That  the  appellant  should  be  allowed  at  least  59.8  percent  of 
the  5,150  animal-unit  months  available  on  Federal  range  in  the 
Indian  Creek  unit,  and  additional  privileges  in  the  YP  Desert  unit 
sufficient  to  satisfy  his  remaining  priority  rights. 

4.  That  the  interveners  have  been  allowed  grazing  privileges  in 
excess  of  the  amount  to  which  they  are  entitled,  at  the  expense  of 
the  appellant. 

5.  That  the  appellant  should  be  permitted  to  graze  sheep  upon 
the  Federal  range  in  either  unit  without  restriction. 

6.  That  the  range  in  the  YP  unit  is  properly  winter  range,  since 
during  the  priority  years  it  was  used  during  the  late  fall,  winter 
and  early  spring,  but  that  the  Grazing  Service  is  unwarrantably 
changing  its  use  to  spring,  summer,  and  fall. 

Since  the  appellant  and  interveners  own  or  control  base  proper- 
ties which  are  qualified  Class  1  properties,  the  principal  question 
presented  is  whether  the  grazing  privileges  allowed  to  each  are  pro- 
portionate to  the  dependency  by  use  of  the  respective  properties 
upon  the  public  domain  now  comprised  within  the  Federal  range. 

The  action  of  the  examiner  in  disregarding  any  claim  of  prefer- 
ence right  based  on  prior  use  of  the  lands  in  the  Wilson  Mountain 
area  which  were  withdrawn  as  stock  driveways  during  the  priority 
period  was  clearly  correct.  This  action  is  in  accord  with  the  de- 
partmental decision  in  the  case  of  Clyde  BiyvUh^  A.  21681,  decided 
May  8,  1941,  and  other  decisions  cited  by  the  examiner.  None  of 
the  properties  are  qualified  as  dependent  by  use  so  far  as  these 
lands  are  concerned  and  when  the  withdrawals  are  revoked  and  the 
lands  are  restored  they  will  become  subject  to  administration  as 
provided  by  section  6(e)  of  the  Code.  The  remaining  area  of  Fed- 
eral range  in  this  area  is  small  and  the  tracts  are  not  accessible  to 
the  appellant  unless  he  can  secure  a  right  to  cross  certain  private 
lands  controlled  by  the  intervener  company. 

It  appears  from  the  reports  of  the  range  examiner  and  other  evi- 
dence presented  that  the  appellant  is  qualified  for  range  privileges 
in  the  Indian  Creek  and  YP  units,  that  the  intervener  company  also 
is  qualified  in  said  units  and  also  in  the  areas  known  as  the  VN 
Pocket  and  the  area  w^est  of  the  Owyhee  River,  and  that  the  inter- 
vener Jackson  is  qualified  in  Indian  Creek  and  the  VN  Pocket. 

The  principal  issue  concerns  the  apportionment  of  the  available 
range  in  the  Indian  Creek  unit.  The  indicated  priority  of  the  prop- 
erties of  the  three  parties  in  this  unit  is  equivalent  to  approximately 
twice  the  amount  of  the  available  forage.  The  carrying  capacity 
as  determined  from  the  range  examinations  made  by  the  Grazing 
Service,  amounts  to  a  total  of  approximately  5,150  animal-unit 
months,  while  the  indicated  demand  based  on  prior  use  as  disclosed 
by  the  reports,  exceeds  10,000  animal-unit  months:   that  of  the  ap- 
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pellant  being  3,825  animal-unit  months,  of  the  intervener  company 
5,495,  and  of  intervener  Jackson,  875  animal-unit  months. 

These  ratings,  however,  are  in  excess  of  those  to  which  the  prop- 
erties are  actually  entitled,  due  to  the  fact  that  part  of  the  area  in 
this  unit  was  included  in  a  stock-driveway  withdrawal  or  in  home- 
stead entries  during  the  priority  period,  but  since  all  of  the  parties 
are  equally  aifected  and  since  the  withdrawals  are  in  process  of  res- 
toration the  figures  stated  were  used  by  both  the  district  grazier 
and  the  examiner  as  a  basis  for  the  apportionment  of  the  available 
forage  among  the  three  claimants. 

It  appears  that  percentages  allowed  by  the  examiner  in  each  case 
represent  a  fair  apportionment  based  upon  the  figures  above  stated. 
Upon  this  basis  the  appellant  was  allowed  37.5  percent  or  1,931 
animal-unit  months.  He  contends  however  on  appeal  that  he  is 
entitled  to  at  least  59.8  percent  of  3,079.7  animal-unit  months  of  the 
available  forage  in  this  unit. 

It  appears  that  the  range  examiner  determined  the  dependency  by 
use  of  appellant's  properties  as  3,825  animal-unit  months  in  Indian 
Creek  unit,  1,012  in  YP  unit  and  1,056  in  the  Wilson  Mountain 
area,  or  a  total  of  5,893,  which,  after  reductions  to  meet  the  carrying 
capacities  of  the  range  netted  the  appellant  2,965  animal-unit  months, 
of  which  1,931  were  allowed  him  in  Indian  Creek  unit,  506  in  YP 
and  528  in  the  Wilson  Mountain  area.  The  examiner  allowed  1,931 
in  Indian  Creek  after  a  reduction  and  1,012  in  the  YP  Desert  unit. 
There  appears  to  be  sufficient  forage  available  in  the  YP  unit  to 
satisfy  all  qualified  demands  without  reduction. 

The  examiner  has  indicated  certain  adjustments  to  enable  the  ap- 
pellant to  graze  sheep  in  both  units  in  satisfaction  of  his  qualified 
demand,  and  has  outlined  an  individual  allotment  for  his  use  in  the 
Indian  Creek  unit  suitable  for  the  grazing  of  sheep  and  having  a 
sufficient  carrying  capacity  to  satisfy  his  qualified  demand  in  that 
unit.  He  also  suggested  the  practicability  of  an  individual  allotment 
suitable  for  the  grazing  of  sheep  by  appellant  in  the  YP  unit,  should 
proper  watering  facilities  be  provided.  Otherwise,  he  concluded 
that  the  appellant  may  properly  be  required  to  restrict  his  running 
of  livestock  in  that  unit  to  cattle  or  horses  if  grazed  in  common 
with  the  livestock  of  the  intervener  company.  This  restriction  is 
imposed  because  of  the  lack  of  adequate  watering  facilities  in  this 
area  other  than  those  developed  by  the  intervener  company,  whose 
cattle  are  grazed  in  this  area  during  the  season  of  used  prescribed 
by  the  Grazing  Service. 

Extensive  briefs  and  arguments  have  been  filed  by  counsel  for  the 
respective  parties  and  the  matters  in  issue  have  been  discussed  in 
detail.  Appellant's  counsel  filed  a  brief  on  appeal,  intervener's 
counsel  filed  a  brief  in  answer  and  appellant's  counsel  filed  a  reply 
brief,  all  of  which  have  been  considered  by  the  Department. 

Appellant's  counsel  questions  the  correctness  of  the  figures  sub- 
mitted by  the  range  examiner,  regarding  the  dependency  by  use  of 
the  properties  involved,  which  were  used  by  the  district  grazier  as 
a  basis  for  his  action  in  allowing  the  licenses  to  the  respective  par- 
ties, and  which,  with  certain  modifications  herein  noted  were  ac- 
cepted by  the  examiner.    In  support  of  his  contention,  counsel  pre- 
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sents  detailed  statements  consisting  of  figures  gathered  from  the 
testimony  at  the  hearing  and  from  the  records  of  the  Grazing  Serv- 
ice regarding  the  priorities  of  the  respective  parties  and  the  allow- 
ances made  to  them  in  the  years  preceding  the  season  here  involved, 
including  the  years  prior  to  the  year  1940  when  the  range  surveys 
were  completed. 

It  is  suggested  by  counsel  that  the  appelant  be  given  an  exclusive 
allotment  of  the  Indian  Creek  unit  and  the  Federal  range  in  T.  44 
N.,  E.  52  E.  and  that  while  this  will  not  satisfy  in  full  his  claim  of 
preference  right  to  6,287  animal-unit  months  of  forage  it  would, 
however,  be  acceptable  to  him. 

Because  of  the  priority  rights  of  the  interveners  in  this  unit,  the 
examiner  has  proposed  a  division  of  the  unit  which  would  be  sub- 
ject to  certain  minor  adjustments  between  the  parties,  affecting  small 
areas  of  the  private  holdings  therein,  which  would  allow  the  appel- 
lant the  portion  of  the  unit  lying  east  of  a  line  extending  southward 
from  the  north  quarter  of  Sec.  4,  T.  45  N.,  R  51  E.,  which  would 
include  the  easterly  portion  of  the  unit  lying  in  T.  45  N.,  R.  51  E., 
and  nearly  all  the  Federal  range  in  T.  44  N.,  R.  52  E.  This  to- 
gether with  the  allowance  made  to  the  appellant  in  the  YP  unit  by 
the  examiner,  will  satisfy  the  number  of  animal-unit  months  for 
which  his  properties  have  been  found  qualified  as  dependent  by  use. 

Although  the  records  of  allowances  and  the  testimony  indicate 
that  numbers  in  excess  of  the  proper  carrying  capacity  of  the  range 
have  been  grazed  in  the  Indian  Creek  unit,  neither  the  appellant 
nor  the  interveners  are  entitled  to  licenses  for  excessive  numbers 
which  would  result  in  the  overstocking  of  the  range  and  the  deple- 
tion of  the  grazing  resources.  Until  it  is  shown  that  the  carrying 
capacity  as  determined  by  the  Grazing  Service  is  incorrect  the  de- 
termination will  be  accepted  by  the  Department  and  grazing  privi- 
leges will  not  be  allowed  for  numbers  of  livestock  in  excess  of  those 
which  the  data  at  hand  indicates  the  range  will  properly  support. 

The  suggestions  for  adjustments  to  meet  the  grazing  requirements 
of  the  several  parties  based  on  the  findings  made  by  the  examiner 
appear  to  be  reasonable.  The  Department  believes  that  the  decision 
offers  a  basis  for  the  adjustment  of  the  differences  between  the  par- 
ties in  a  manner  which  will  permit  all  of  them  to  make  proper  use 
of  the  range  in  their  operations  and  which  may  be  made  effective 
through  the  cooperation  of  the  parties  with  the  Grazing  Service. 

These  adjustments,  however,  are  aside  from  the  main  issue  in- 
volved, that  is,  the  extent  of  the  qualifications  of  the  base  proper- 
ties of  the  appellant  for  grazing  privileges  on  the  Federal  range. 
In  this  connection,  a  review  of  the  figures  reflected  by  the  range 
surveys,  with  the  evidence  adduced  at  the  hearing  discloses  no  mate- 
rial error  in  the  determination  of  the  dependency  by  use  of  the 
properties  by  the  examiner  or  the  proportions  allowed  to  the  respec- 
tive parties  in  the  Indian  creek  unit.  The  privileges  allowed  appel- 
lant in  this  unit,  together  with  those  allowable  in  the  YP  unit, 
appear  adequate  to  satisfy  all  qualified  demands  to  which  appellant 
may  be  entitled,  based  on  the  dependency  by  use  of  his  base  proper- 
ties as  disclosed  by  the  record  presented. 

The  decision  of  the  examiner  is  therefore  affirmed. 
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The  record  shows  that  appellant  has  not  applied  for  or  used  the 
Federal  range  for  several  years  to  the  extent  for  which  his  proper- 
ties appear  to  be  qualified,  in  accordance  with  the  conditions  stated 
in  section  6(c)  of  the  Code  regarding  the  issuance  and  continued 
effectiveness  of  regular  licenses  and  permits,  compliance  with  which 
is  necessary  in  order  to  maintain  the  dependency  by  use  of  the 
base  properties  to  the  full  extent  of  their  qualifications  under  the 
Federal  Range  Code. 

Oscar  L.  Chapman, 

Assistant  Secretary. 


B.  T.  GREEN,  Appellant 
A-24078  Decided  July  23,  lOJtB 

4.6  Apportionment  of  the  Federal  Range — Priority  of  Distribution 

When  the  demands  of  all  applicants  claiming  a  preference  right  under  thie 
Taylor  Grazing  Act  cannot  be  satisfied  because  of  the  limited  range  avail- 
able, consideration  will  be  given  to  applicants  in  the  order  prescribed  in 
the  Code,  based  upon  the  classification  of  their  base  properties. 

6.1  Base  Property  (Land) — Dependency  by  Use 

Where  an  applicant's  lands  are  similar  in  character  to  the  adjacent  Federal 
range  and  are  used  during  the  same  grazing  season,  they  are  not  base 
properties  constituting  an  essential  part  of  a  year-long  operation  as  re- 
quired by  the  Code. 

11.1  Enforcement  and  Show  Cause  Proceedings — Procedure 

Where  an  applicant  has  been  charged  with  trespass  and  applies  for  a  license 
without  having  made  amicable  settlement  for  past  trespasses,  he  should 
be  cited  to  show  cause  why  his  application  should  not  be  denied  as  pro- 
vided in  the  Code. 

DECISIOIT 

B.  T.  Green  has  appealed  from  a  decision  of  an  examiner  of  the 
Grazing  Service,  dated  October  31,  1944,  which  affirmed  the  action 
of  the  district  grazier  in  denying  his  application  for  certain  graz- 
ing privileges  upon  the  Federal  range  in  Montana  Grazing  District 
No.  5,  under  the  provisions  of  the  Taylor  Grazing  Act  of  June  28, 
1934  (48  Stat.  1269,  43  U.S.C.  sec.  315  et  seq.). 

The  record  shows  that  during  the  years  1941,  1942  and  1943, 
grazing  privileges  had  been  allowed  the  appellant  for  200  cattle, 
20  percent  on  certain  described  range  in  T.  13  S.,  R.  2  W.,  during 
the  season  beginning  in  May  and  ending  in  November,  for  the  equiv- 
alent of  240  animal-unit  months  of  forage.  On  October  10,  1942,  he 
filed  an  application  to  graze  250  cattle  for  the  season  May  to  No- 
vember, and  100  horses  from  May  to  December  1943,  upon  the  same 
range  and  certain  additional  range  in  T.  13  S.,  R.  1  W.,  T.  13  S., 
R.  2  W.,  and  T.  13  S.,  R.  3  W.,  which  was  rejected  to  the  extent 
of  the  additional  grazing  privileges  requested.  A  subsequent  appli- 
cation filed  November  15,  1943,  for  300  cattle  and  80  horses,  for  the 
season  beginning  in  May  and  ending  in  November  1944,  was  rejected 
by  notice  dated  January  18,  1944,  which  stated  that  no  grazing 
privileges  would  be  granted  to  him  for  the  1944  season,  pending 
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settlement  for  trespass  upon  Federal  range  during  the  preceding 
grazing  season. 

A  hearing  was  held  before  the  examiner  on  August  22,  1944.  The 
appellant  and  his  wife  appeared  at  the  hearing.  The  Grazing  Serv- 
ice was  represented  by  the  regional  and  district  graziers.  Otto 
Schulz,  John  H.  Anderson  and  L.  G.  Staudenmeyer  were  recog- 
nized as  interveners. 

It  was  stipulated  that  the  appellant  owns  and  leases  private  and 
State  lands,  situated  in  T.  13  S.,  Rs.  1,  2  and  3  W.,  M.P.M.,  as 
shown  on  a  map  prepared  by  the  Grazing  Service  and  additional 
land  which  he  acquired  in  1941  or  1942,  which  later  were  shown  to 
comprise  the  N1/2,  Ni/gSW^,  W1/2SE14  Sec.  11,  and  SWi^SWi^ 
Sec.  1,  T.  5  S.,  E.  5  W. 

The  issue  was  stipulated  to  be  whether  any  of  the  properties 
owned  or  controlled  by  the  appellant  are  qualified  in  the  first  pref- 
erence class  of  base  properties  within  the  provisions  of  the  Federal 
Range  Code  (43  CFR  Cum.  Supp.  501.1  et  seq.)  and  if  any  of  such 
properties  are  qualified,  the  extent  of  the  qualifications. 

The  examiner  found  from  the  evidence  adduced  at  the  hearing  or 
disclosed  by  the  records  of  the  several  applications,  that  the  appel- 
lant does  not  own  or  control  any  base  properties  that  are  qualified 
as  within  Class  1  of  the  preference  classes  specified  in  section  4  of 
the  Code,  as  none  of  the  properties  were  shown  to  be  ^'dependent  by 
use"  upon  the  Federal  range,  within  the  meaning  of  the  term  as 
defined  in  section  2(g)  of  the  Code. 

He  further  found  that  although  grazing  privileges  upon  certain 
tracts  in  T.  13  S.,  R.  2  W.,  had  been  allowed  the  appellant  in  pre- 
vious j^ears,  which  tracts  were  interspersed  with  appellant's  pri- 
vately controlled  lands,  that  such  allowance  was  not  predicated  upon 
base  property  qualifications  under  the  Code. 

The  appellant  contends  in  substance  that  the  examiner  erred  in 
holding  that  none  of  the  properties  offered  by  him  are  Class  1  base 
properties,  and  that  there  is  no  Federal  range  surplus  to  the  require- 
ments of  the  qualified  Class  1  base  properties  of  other  applicants. 

An  examination  of  the  facts  appearing  in  the  record  concerning 
the  prior  use  of  the  properties  owned  or  controlled  by  appellant  dis- 
closes no  substantial  evidence  which  questions  the  conclusions  reached 
by  the  examiner,  upon  the  grounds  stated  by  him,  that  the  properties 
are  not  qualified  as  Class  1  properties  under  the  provisions  of  the 
Federal  Range  Code. 

The  appellant,  however,  asserts  that  the  properties  are  entitled  to 
preferential  rating  under  the  broad  provisions  of  section  3  of  the 
Taylor  Grazing  Act,  which  reads  as  follows: 

*  *  *  Preference  shall  be  given  in  the  issuance  of  grazing  permits  to  those 
within  or  near  a  district  who  are  landowners  engaged  in  the  livesetock  busi- 
ness, bona  fide  occupants  or  settlers,  or  owners  of  water  or  water  rights,  as 
may  be  necessary  to  permit  the  proper  use  of  lands,  water,  or  water  rights 
owned,  occupied,  or  leased  by  them,  *  *  * 

The  Federal  Range  Code  which  was  issued  under  authority  of  the 
act  for  the  administration  of  grazing  districts,  provides  that  when 
the  demands  of  all  applicants  claiming  a  preference  right  cannot  be 
satisfied  because  of  the  limited  range  available,  consideration  will 
be  given  to  applicants  in  the  order  prescribed  in  section  4  of  the 
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Code,  based  upon  the  classification  of  their  base  properties  as  pro- 
vided by  the  Code.  The  validity  of  this  basis  of  classification  was 
considered  in  a  Solicitor's  opinion  dated  January  21,  1937  (56  I.D. 
62). 

In  grazing  districts  where  landholdings  are  the  basis  of  the  classi- 
fication, as  in  this  district,  the  properties  qualified  as  "dependent  by 
use"  are  placed  in  Class  1,  and  those  qualified  as  "dependent  by 
location"  only,  in  Class  2.  Where  the  available  range  is  limited, 
grazing  privileges  are  allowed  first  to  Class  1  applicants  to  the  ex- 
tent of  their  qualifications  if  sufficient  range  is  available,  and  when 
such  allowances  exhaust  the  available  carrying  capacity,  the  issu- 
ance of  further  licenses  or  permits  would  result  in  overstocking  the 
range  and  the  consequent  depletion  or  loss  of  the  forage  resources. 

The  decision  of  the  examiner  that  the  properties  offered  by  appel- 
lant are  not  qualified  as  Class  1  properties  or  lands  "dependent  by 
use"  within  the  meaning  of  the  term  as  defined  in  the  Federal  Range 
Code,  is  sustained  by  the  record  now  before  the  Department. 

It  appears  therefrom  that  the  recently  acquired  property  in  the 
vicinity  of  Sheridan  was  not  used  in  connection  with  the  public 
domain  lands  during  the  priority  period  1929  to  1934  and  was  not 
offered  as  base  in  an  application  by  appellant's  predecessors  prior 
to  June  28,  1938,  and  therefore  does  not  qualify  as  a  Class  1  prop- 
erty under  the  Code. 

Furthermore,  the  lands  in  Centennial  Valley  now  owned  or  con- 
trolled by  the  appellant  are  similar  in  character  to  the  adjacent 
Federal  range  and  are  used  in  livestock  operations  during  the  same 
grazing  season  and  therefore  are  not  base  properties  constituting  an 
essential  part  of  a  year-long  operation  as  required  by  the  Code, 
which  contemplates  that  such  base  properties  shall  be  adequate  to 
furnish  subsistence  for  the  livestock  during  the  period  of  the  year 
the  Federal  range  is  not  available  for  use,  or  during  the  "off"  sea- 
son. This  principle  has  been  applied  consistently  by  the  Grazing 
Service  in  areas  where  a  land  base  is  prescribed,  for  reasons  stated 
in  the  case  of  Fine  Sheep  Company  A.  23680,  dated  May  10,  1944, 
cited  by  the  examiner,  and  other  cases. 

It  appears,  however,  that  although  none  of  the  appellant's  prop- 
erties is  qualified  as  Clase  1  base  properties,  grazing  privileges  have 
during  several  years  been  granted  to  him  for  certain  tracts  inter- 
spersed with  his  privately  controlled  lands,  which  because  of  the  land 
pattern  are  not  susceptible  of  use  by  the  preference-right  applicants. 
A  license,  however,  was  denied  to  him  for  any  grazing  privileges 
for  the  1944  season  because  of  trespasses  with  which  he  was  charged 
during  the  preceding  year  and  for  which  no  satisfactory  settlement 
had  been  made.  The  examiner  rendered  no  decision  concerning  this 
action  by  the  district  grazier  on  the  ground  that  the  trespass  matter 
was  not  in  issue  before  him. 

The  action  taken  by  the  district  grazier  appears  to  have  been  based 
upon  a  construction  of  section  11(c)  of  the  Federal  Range  Code, 
which  applies  to  actions  involving  amicable  settlements  for  damages 
to  Government  property  in  civil  cases.    The  section  reads  as  follows : 

(c)  Amicable  Settlement  of  Civil  Cases  Involving  Damage  to  Government 
Property.  All  offers  of  settlement  for  damage  to  Federal  range  or  to  other 
property  of  the  United  States  resulting  from  an  alleged  violation  of  any  provi- 
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si  on  of  the  act  or  of  the  Federal  range  Code  will  be  transmitted  by  the  re- 
gional grazier,  with  his  recommendation,  to  the  Director  of  Grazing  for  con- 
sideration. An  offer  of  settlement  will  not  constitute  satisfaction  of  civil 
liability  for  the  damage  involved  until  finally  accepted  by  him,  and  in  no 
event  will  it  relieve  the  violator  of  criminal  liability.  No  license  or  permit 
will  be  issued  or  renewed  until  payment  of  any  amount  found  to  be  due  the 
United  States  under  this  section  has  been  offered  and  until  payment  of  any 
amount  due  as  grazing  fees  has  been  made. 

So  far  as  the  record  shows,  no  offer  of  settlement  was  made  by  the 
apellant  prior  to  the  hearing  and  no  settlement  has  since  been  made. 
However,  the  records  of  the  Department  disclose  that  because  of  the 
trespasses  reported  during  the  1943  season,  proceedings  were  insti- 
tuted in  the  United  States  District  Court  charging  the  appellant  with 
the  violation  of  an  injunction  or  restraining  order  issued  by  the 
court  on  December  21,  1939.  The  case  was  tried,  but  no  judgment 
was  rendered  owing  to  the  death  of  the  judge  who  presided  at  the 
trial. 

The  grazing  seasons  for  which  the  applications  involved  in  these 
proceedings  were  filed  have  expired  and  the  case  is  now  moot.  It  is 
clear,  however,  from  the  facts  appearing  in  the  record  that  none  of 
the  appellant's  properties  is  qualified  as  within  Class  1  of  the  prefer- 
ence classes  designated  in  section  4  of  the  Code  and  the  examiner's 
holding  to  that  effect  is  affirmed.  It  follows  that  no  grazing  priv- 
ileges may  be  granted  to  the  appellant  under  the  provisions  of  the 
Code  for  the  use  of  Federal  range  in  this  area  which  may  be  available 
for  the  use  of  preferred  applicants  whose  properties  are  qualified 
as  within  Class  1. 

In  the  event  the  appellant  again  applies  for  license  to  graze  upon 
any  of  the  interspersed  tracts  of  Federal  range  heretofore  licensed 
to  him,  and  no  amicable  settlement  for  past  trespasses  has  been 
effected,  he  should  be  cited  to  show  cause  why  his  application  should 
not  be  denied  and  action  should  be  taken  as  prescribed  by  section 
11(d)  of  the  Federal  range  Code. 

The  appeal  is  dismissed. 

Oscar  L.  Chapman, 

Assistant  Secretary, 


L.  EDWARD  EDOINGTON,  Appellant 
A-24108  Decided  August  8^  19^5 

3.1  Appeal  Procedure — Right  of  Appeal 

An  applicant  whose  demand  for  Federal  range  privileges  has  been  satisfied, 
has  no  direct  interest  in  the  allotment  of  another  who  may  have  per- 
mitted his  base  waters  to  deteriorate,  and  is  a  mere  protestant  so  far  as 
any  administrative  action  affecting  such  allotment. 

4.2  Apportionment  of  the  Federal  Range — Use  and  Boundary  Agreements 

Where  agreements  are  entered  into  as  to  the  allotment  boundaries  between 
competing  applicants  which  conform  substantially  with  the  Federal  Range 
Code,  and  the  allotments  are  adequate  to  satisfy  the  qualified  demand  of 
the  several  applicants,  there  is  no  basis  for  readjudication  or  reallotment 
of  the  Federal  range. 
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DECISION 

L.  Edward  Edgington  has  appealed  from  a  decision  of  an  examiner 
of  the  Grazing  Service,  dated  February  6,  1945,  which  affirmed  the 
action  of  the  district  grazier  in  denying  in  part  his  application  for 
grazing  privileges  upon  Federal  range  in  New  Mexico  Grazing  Dis- 
trict No.  4,  for  the  grazing  season  beginning  July  1, 1944,  and  ending 
June  30,  1945. 

The  appellant  on  September  23, 1943,  was  granted  a  10-year  permit 
for  the  grazing  of  118  cattle,  72  percent  upon  Federal  range,  within 
the  boundaries  of  an  allotment,  which  included  certain  private  lands 
and  Federal  range,  the  percentage  on  Federal  range  being  subject  to 
change  by  reason  of  increase  or  decrease  in  the  privately  controlled 
lands  within  the  allotment. 

On  January  28,  1944,  he  filed  an  application  to  graze  88  cattle 
and  30  horses  within  the  said  allotment  for  the  season  July  1,  1944, 
to  June  30,  1945.  By  letter  of  April  3,  1944,  he  amended  his  ap- 
plication to  include  additional  Federal  range  outside  of  the  allotment, 
which  was  then  included  within  the  allotments  of  other  permittees. 
This  additional  area  lies  west  of  the  allotment  boundary  line  de- 
scribed in  a  written  agreement  between  the  appellant  and  Osie 
Danley  and  James  McNatt,  dated  May  21,  1941,  which  he  asserts 
was  signed  under  duress,  and  further,  that  his  attorney  who  also 
signed  the  agreement,  was  not  authorized  by  him  to  enter  into  a 
compromise  with  the  parties  concerning  their  conflicting  claims  to 
grazing  privileges. 

On  April  11,  1944,  he  filed  another  application  to  graze  20  cattle 
from  July  1,  1944,  to  June  30,  1945,  upon  the  area  embraced  in  the 
former  Bernal  allotment  for  which  a  10-year  permit  was  issued 
January  1,  1943,  to  the  Francis  Bernal  estate,  for  the  grazing  of 
20  cattle,  80  percent  use  of  Federal  range.  This  application  was 
based  upon  a  5 -year  lease  of  the  Bernal  properties  to  the  appellant 
for  the  term,  February  1,  1944,  to  February  1,  1949.  The  applicant 
also  requested  grazing  privileges  upon  additional  range  north  of 
the  area  in  this  allotment. 

The  district  grazier  allowed  grazing  privileges  within  the  allot- 
ment covered  by  his  10-year  permit  for  88  cattle  and  30  horses  from 
July  1,  1944,  to  June  30,  1945,  and  denied  the  application  to  enlarge 
the  allotment  to  include  additional  range.  He  further  allowed  the 
appellant,  as  lessee  of  the  Bernal  base  property,  grazing  privileges 
for  20  cattle  within  the  former  Bernal  allotment  for  the  same  season 
80  percent  on  Federal  range  and  denied  the  application  for  the 
adjacent  additional  range  for  the  reason  that  the  boundaries  of  that 
allotment  had  been  defined  in  accordance  with  an  agreement  entered 
into  by  Bernal  prior  to  the  appellant's  lease  of  the  Bernal  base 
property.  The  appellant  paid  the  fees  in  accordance  with  the  notices 
of  allowance,  validating  the  permits  to  graze  upon  the  areas  within 
the  allotments  as  allowed,  for  the  numbers  and  season  stated. 

Appeal  was  filed  from  the  action  taken  affecting  both  applications 
and  the  case  was  set  for  hearing  before  the  examiner.  The  appel- 
lant appeared  in  his  own  behalf  and  G.  V.  Clayton,  Osie  Danley 
and  Kie  Danley  also  appeared  and  were  recognized  as  interveners. 
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Clayton's  interest  concerned  the  appellant's  application  for  the  range 
additional  to  the  former  Bernal  allotment  and  the  Danleys  were 
interested  in  the  action  upon  the  application  involving  the  requested 
addition  to  the  Edgington  allotment. 

Certain  matters  of  fact  were  stipulated  and  the  appellant  and 
intervener  Clayton  offered  testimony  each  in  his  own  behalf  and  by 
other  witnesses.  Interveners  Kie  and  Osie  Danley  did  not  testify  but 
relied  upon  the  agreement  of  May  21,  1941,  concerning  the  westerly 
boundary  line  of  the  Edgington  allotment. 

The  issue  involved  in  each  case  as  stated  by  the  examiner  is 
whether  the  additional  Federal  range  applied  for  the  appellant  and 
which  had  been  denied  to  him,  is  in  fact  Federal  range  for  which 
the  appellant  is  qualified  and  which  should  be  included  for  his  use 
within  his  allotments. 

A  map  prepared  by  the  Grazing  Service  was  received  in  evidence 
which  shows  the  status  of  the  privately  owned  or  controlled  lands  of 
the  parties  in  interest  and  the  sections  or  portions  of  sections  of  the 
Federal  range  involved  and  also  the  boundary  of  the  Alamogordo 
Bombing  Eange  which  was  established  by  Executive  order  of  Janu- 
ary 20, 1942,  for  military  purposes,  which  included  the  Federal  range 
theretofore  allotted  to  James  McNatt  and  the  greater  portions  of 
the  Kie  Danley  and  Osie  Danley  allotments.  These  allotments  were 
canceled  to  the  extent  of  the  area  included  in  the  withdrawal.  The 
allotments  of  Edgington,  Clayton  and  the  Bernal  estate  were  un- 
affected by  the  withdrawal  and  their  boundaries  remained  intact. 

The  record  shows  that  the  intervener  Clayton  now  holds  a  10-year 
permit  issued  March  19,  1941,  for  the  grazing  of  160  cattle  year-long 
31  percent  use  of  the  Federal  range  within  an  allotment  which  adjoins 
in  part  the  former  Bernal  allotment  now  under  license  to  the 
appellant. 

The  examiner  found  that  the  appellant's  applications  had  been 
approved  by  the  district  grazier  for  the  numbers  of  livestock  ap- 
plied for  and  that  the  grazing  privileges  allowed  him  within  the 
allotments  as  indicated  upon  the  map  contain  adequate  forage  to 
provide  feed  for  the  permitted  livestock  and  held,  therefore,  that  the 
appellant  had  no  substantial  grounds  for  complaint  or  appeal. 

The  examiner  referred  to  the  agreement  entered  into  by  the  ap- 
pellant, McNatt,  and  the  Danleys,  respecting  the  boundary  between 
their  respective  allotments  and  held  that  notwithstanding  the  fact 
that  the  interveners  had  permitted  their  waters  to  deteriorate  upon 
their  reduced  allotments  might  involve  the  continued  effectiveness 
of  their  grazing  privileges,  that  this  was  a  matter  for  the  determina- 
tion of  the  local  grazing  officers  at  the  proper  time  and,  that  the 
appellant  stood  in  the  position  of  a  mere  protestant  as  far  as  any 
administrative  action  affecting  these  allotments  is  concerned.  He 
found  that  appellant's  base  property  qualifications  had  been  satisfied 
through  the  issuance  of  grazing  privileges  to  him  and  that  there- 
fore he  had  no  direct  interest  in  the  result  of  any  action  that  may 
be  taken  by  the  Grazing  Service  with  respect  to  the  Danley  permits. 

Concerning  appellant's  application,  based  on  the  former  Bernal 
properties,  he  found  that  prior  to  the  acquisition  of  these  properties 
by  appellant,  the  grazing  privileges  based  thereon  had  been  ad- 
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judicated  and  were  accepted  by  the  appellant's  predecessor,  and  that 
the  appellant  as  successor,  was  qualified  for  no  additional  rights 
through  his  lease  of  the  Bemal  base  property. 

The  evidence  presented  at  the  hearing  together  with  the  informa- 
tion disclosed  by  the  application  records  of  the  several  parties  has 
been  considered  by  the  Department.  There  is  no  substantial  evidence 
that  the  action  taken  by  the  local  grazing  officers  in  determining  the 
qualifications  of  the  several  parties  and  establishing  the  boundaries 
of  the  respective  allotments,  failed  to  give  due  consideration  to  the 
facts  concerning  the  qualifications  of  the  several  base  properties  and 
to  grant  grazing  privileges  in  satisfaction  of  their  qualified  demand 
without  discrimination.  The  information  presented  affords  no  basis 
for  a  readjudication  by  the  Grazing  Service  of  the  grazing  privileges 
in  this  area  and  a  reallotment  of  the  Federal  range  as  requested  by 
the  appellant  in  order  to  augment  the  grazing  privileges  which 
already  have  been  alloAved  to  him.  Furthermore,  at  the  time  they 
were  made,  the  boundary  agreements  entered  into  by  the  parties  or 
their  predecessors  in  interest  and  which  the  appellant  now  seeks 
to  have  disregarded,  were  regarded  as  conforming  substantially  with 
the  Federal  Range  Code,  and  the  allotments  then  made  were  con- 
sidered adequate  to  satisfy  the  qualified  demand  of  the  several  ap- 
plicants. 

The  material  facts  as  stated  in  the  decision  from  which  this  appeal 
has  been  taken,  represent  a  fair  summary  of  the  evidence  disclosed 
by  the  hearing  records  and  the  several  applications  involved.  The 
Department  finds  no  error  in  the  conclusions  reached  by  the  examiner 
therefrom  and  upon  which  he  based  his  action  in  denying  the  ap- 
plications of  the  appellant  to  the  extent  of  the  additional  range 
requested. 

In  addition  to  the  decision  upon  the  issue  respecting  the  appellant's 
qualifications  for  range  privileges,  the  examiner  held,  with  respect 
to  the  use  of  Mesquite  Spring,  which  is  located  upon  the  Federal 
range  a  short  distance  north  of  the  Bemal  private  lands,  that  in  the 
absence  of  a  suitable  agreement  for  the  joint  use  of  the  water,  the 
appellant,  as  lessee  of  the  Bersal  property,  should  have  the  exclusive 
right  to  use  the  spring  until  such  time  as  someone  can  show  a  lawful 
superior  right  to  the  use  of  the  water  and  that  any  section  4  per- 
mits for  the  construction  or  maintenance  of  fences  should  provide 
for  the  proper  protection  and  use  of  this  spring  in  connection  with 
the  Bernal  allotment. 

It  appears  that  use  of  the  spring  has  in  the  past  been  made  by  both 
the  Bernals  and  Clayton  in  their  livestock  operations.  Under  these 
circumstances,  it  would  seem  advisable  that  a  further  investigation  be 
made  by  the  Grazing  Service  before  action  is  taken  as  indicated  by 
the  examiner  and  unless  there  is  definite  evidence  that  the  appellant 
as  lessee  of  the  Bernal  properties  is  entitled  to  an  exclusive  right  to 
its  use,  that  the  practicability  of  a  joint  use  of  the  spring  should  be 
considered  in  connection  with  the  construction  or  maintenance  of 
any  fences  upon  the  Federal  range  which  may  affect  or  control  its  use. 

The  decision  of  the  examiner  is  affirmed  and  the  appeal  is  dismissed. 

Oscar  L.  Chapman, 

Assistant  /Secretary, 

505071—59 29 
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JOHN  F.  FINDLAY,  Appellant 
A-24079  Decided  September  7,  lOJfS 

3.1  Appeal  Procedure — Right  of  Appeal 

An  allotment  of  Federal  range  in  a  water  base  district  based  upon  a  prior 
adjudication  recognized  for  a  number  of  years  is  not  subject  to  other  dis- 
position in  the  absence  of  administrative  action  reducing  or  cancelling  the 
grazing  privileges  concerned. 

DECISION 

An  appeal  has  been  filed  by  John  F.  Findlay,  in  accordance  with 
the  provisions  of  section  9(1)  of  the  Federal  Kange  Code,^  from  a 
decision  of  an  examiner  of  the  Grazing  Service,  dated  November  13, 
1944,  which  affirmed  the  action  of  the  District  Grazier  in  rejecting 
in  part  his  application  for  grazing  privileges  for  the  season  begin- 
ning July  1,  1944,  and  ending  June  30,  1945,  in  Arizona  Grazing 
District  No.  1. 

The  appellant  applied  for  a  license  to  graze  321  cattle  for  the  season 
stated  for  Federal  range  consisting  of  "the  full  service  area  of  Cole 
Spring,  where  it  is  not  in  conflict  with  other  full-time  waters,"  and 
the  service  areas  of  other  waters  situated  at  a  distance  of  more  than 
five  miles  from  Cole  Spring. 

The  district  grazier  approved  the  recommendation  of  the  district 
advisory  board  that  license  be  granted  for  321  cattle  as  applied  for, 
but  rejected  the  application  to  the  extent  of  the  Federal  range  within 
the  said  service  area  included  within  the  allotments  therefore  allowed 
to  Kay  and  James  Bundy  respectively,  based  on  their  ponds  or  tanks, 
and  described  as  Si/s  Sec.  31,  T.  35  N.,  K.  9  W.;  Sec.  6,  T.  34  N., 
E.  9  W.;  Wi/sWi/s  Sec.  12;  all  Sees.  11,  14,  15  and  22;  SVs  Sec.  10 
and  NWi^  Sec.  23,  T.  34  N.,  R.  10  W.,  containing  approximately 
4,160  acres. 

A  hearing  on  the  appeal  was  held  before  the  examiner,  at  which 
the  appellant  appeared  and  was  represented  by  counsel.  Roy  Bundy 
and  James  Bundy  also  appeared,  each  in  his  own  behalf,  and  were 
recognized  as  interveners.  The  Grazing  Service  was  represented  by 
the  district  grazier. 

At  the  hearing  the  appellant  submitted  a  further  application  to 
graze  600  cattle  within  the  service  area  of  Cole  Spring. 

The  issue  was  stiuplated  by  the  parties  to  be  whether  the  appellant 
should  be  granted  grazing  privileges  for  the  numbers  of  stock  which 
would  fully  utilize  that  portion  of  the  Federal  range  within  the  serv- 
ice area  of  Cole  Spring,  which  is  now  allotted  to  Roy  and  James 
Bundy  respectively,  on  the  basis  of  the  Roy  Bundy  reservoir  in  Sec.  2 
and  the  James  Bundy  reservoir  in  Sec.  16,  T.  34  N.,  R.  10  W.,  and 
of  any  other  waters  which  are  not  full-time  waters  within  5  miles  of 
said  Cole  Spring. 

The  examiner  affirmed  the  action  of  the  district  grazier  in  denying 
the  application  for  the  range  applied  for  so  far  as  it  involved  lands 
in  addition  to  the  area  now  within  the  appellant's  allotment  as  de- 
termined in  1938,  on  the  ground  that  he  had  failed  to  show  that  the 
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rejection  to  that  extent  had  denied  him  any  privilege  to  which  he 
was  entitled,  since  he  had  been  granted  a  license  for  the  number  of 
livestock  included  in  his  application  and  for  which  his  existing 
allotment  was  adequate. 

The  appellant  contends  in  substance  that  the  waters  of  the  inter- 
veners are  not  full-time  waters  as  defined  by  paragraph  (k)  of  sec- 
tion 2  of  the  Federal  Eange  Code,^  that  he  by  reason  of  his  owner- 
ship or  control  of  full-time  water  of  sufficient  capacity  to  service  the 
area  in  question  is  entitled  to  grazing  privileges  for  the  full  carrying 
capacity  of  the  area,  and  that  in  any  event  the  allotments  as  made 
do  not  represent  an  equitable  distribution  of  the  grazing  privileges 
within  the  area. 

The  allotments  to  the  appellant  and  the  interveners  in  this  area 
are  substantially  the  same  as  determined  by  the  Grazing  Service  in 
1938  and  upon  which  licenses  or  permits  have  been  issued  for  suc- 
ceeding grazing  seasons  up  to  and  including  June  30,  1944. 

The  examiner  found  that  the  appellant  possesses  an  interest  in 
Cole  Spring  which  is  recognized  as  a  full-time  water,  that  the  Roy 
Bundy  reservoir  in  Section  2  holds  livestock  water  for  about  11 
months  each  year  and  the  elames  Bundy  reservoir  in  Section  16  for 
about  9  months  each  year,  that  snow  and  rain  water  provide  livestock 
in  this  area  with  ample  water  during  indefinite  periods  of  each 
winter,  and  that  during  the  priority  period  or  during  the  years  1929 
to  1934,  part  of  the  appellants'  cattle  would  water  at  the  interveners' 
reservoirs  and  that  part  of  the  interveners'  livestock  would  water  at 
Cole  Spring.  Both  the  appellant  and  the  interveners  have  been 
operating  in  this  area  since  prior  to  the  year  1929. 

The  record  shows  that  in  1944  the  Grazing  Service  required  the 
interveners  to  submit  a  further  showing  regarding  the  water  supply 
relied  upon  by  them  as  adequate  to  service  properly  the  numbers 
of  livestock  for  which  they  requested  grazing  privileges  for  the 
season  beginning  July  1,  1944.  The  allotments  of  range  as  made 
to  them  in  the  meantime  were  held  intact. 

The  appellants'  application  so  far  as  it  included  range  within  the 
allotments  theretofore  allowed  to  the  interveners  and  which  had  not 
been  reduced  or  cancelled  by  the  Grazing  Service,  was  properly  re- 
jected by  the  district  grazier  to  the  extent  of  the  conflict. 

The  grazing  privileges  granted  upon  the  Federal  range  are  issued 
subject  to  the  conditions  prescribed  by  the  Federal  Range  Code  and 
may  be  reduced  or  cancelled  for  failure  on  the  part  of  the  permittees 
or  licensees  to  maintain  their  qualifications  in  compliance  therewith. 

The  administration  of  the  Federal  range  and  the  adjudication  of 
grazing  privileges  thereon  are  primarily  functions  of  the  Grazing 
Service,  to  be  exercised  in  accordance  with  the  provisions  of  the 
Federal  Range  Code.  The  allotments  in  this  area  are  based  upon 
prior  adjudications  and  have  been  recognized  for  a  number  of  years 
in  the  granting  of  grazing  privileges.  In  these  circumstances  the 
areas  embraced  in  the  allotments  as  made  are  not  subject  to  other 
disposition  in  the  absence  of  administrative  action  reducing  or 
cancelling  the  grazing  privileges  concerned. 

2  43  CFR  Sum.  Supp.  501.2  (k). 
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For  the  foregoing  reasons,  the  action  of  the  district  grazier  and 
the  decision  of  the  examiner  denying  the  application  to  the  extent  of 
the  additional  range  involved  therefore  is  affirmed  and  the  appeal 
is  dismissed. 

Oscar  L.  Chapman, 

Assistant  Secretary. 


RAYMOND  PARUS,  Appellant 
A-24039  Decided  Novemher  5, 1945 

15.3  Review  Proceedings — Reheaiing 

A  motion  for  rehearing  will  be  dismissed  where  the  grounds  specified  in 
support  of  the  motion  are  substantially  the  same  as  those  advanced  on 
appeal  and  which  were  considered  by  the  Department  before  the  decision 
was  rendered. 

DECISION 

Kaymond  Parus  has  filed  an  informal  motion  for  rehearing  in  the 
matter  of  his  appeal  from  the  decision  of  an  examiner  of  the  Grazing 
Service,  rejecting  in  part  his  application  for  grazing  license  for  the 
1943-1944  grazing  season  upon  the  Federal  range  in  Nevada  Grazing 
District  No.  1,  which  action  was  affirmed  by  a  departmental  decision 
dated  July  12,  1945. 

The  grounds  specified  in  support  of  the  motion  are  substantially 
the  same  at  those  advanced  on  appeal  and  which  were  considered  by 
the  Department  before  the  decision  was  rendered. 

By  the  decision  rendered,  grazing  privileges  based  upon  the  de- 
pendency by  use  of  his  properties  upon  the  Federal  range  were 
allowed  the  appellant  in  the  Indian  Creek  and  YP  Desert  units  of 
this  district  but  were  denied  as  to  the  Wilson  Mountain  area,  south 
of  Bull  Run  Creek,  primarily  on  the  ground  that  the  latter  area 
during  the  priority  period,  and  thereafter,  had  been  included  within 
withdrawals  for  stock  driveways,  with  respect  to  which  no  preference 
right  to  grazing  privileges  was  established  through  prior  grazing  use 
of  such  withdrawn  areas.  Upon  the  revocation  of  the  withdrawals 
these  lands  will  be  subject  to  administration  and  the  allowance  of 
grazing  privileges  in  accordance  with  the  provisions  of  paragraph 
(e),  section  6  of  the  Federal  Eange  Code.^ 

The  decision  of  the  examiner,  as  affirmed  by  the  Department, 
allows  grazing  privileges  to  the  appellant  and  the  interveners  which 
appear  to  be  sufficient  to  satisfy  their  qualified  demand  as  determined 
in  accordance  with  the  provisions  of  the  Code,  and  the  proposed  ad- 
justments of  the  areas  of  use  as  outlined  will  permit  the  livestock 
operations  of  the  respective  parties  upon  the  Federal  range  involved 
in  a  manner  consistent  with  the  proper  use  of  the  lands. 

The  use  of  the  range  by  numbers  of  livestock  allowed  by  the  de- 
cision during  the  seasons  of  use  fixed  by  the  Grazing  Service  will  not 
be  in  excess  of  the  proper  carrying  capacities  of  the  land.  This  will 
avoid  overgrazing  by  any  of  the  parties  and  will  permit  the  use  of 
the  range  by  the  appellant  to  the  extent  that  his  properties  have  been 
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determined  to  be  qualified.  As  pointed  out  in  the  previous  decision, 
the  appellant,  in  order  to  comply  fully  with  the  terms  and  conditions 
stated  in  paragraph  c  of  section  6  of  the  Code,^  will  in  the  future  be 
required  to  make  substantial  use  of  the  range  to  the  extent  of  the 
determined  qualifications  of  his  base  properties,  in  order  to  maintain 
their  dependency  by  use. 

The  practicability  of  allowing  the  appellant  an  exclusive  allotment 
of  range  in  the  YP  Desert  unit  is  dependent  upon  his  furnishing  to 
the  Grazing  Service  a  satisfactory  showing  that  proper  watering 
facilities  are  available  for  use  of  his  livestock  in  connection  with 
any  proposed  individual  allotment  in  that  unit  and  that  the  allotment 
of  such  an  area  will  otherwise  be  consistent  with  good  range  man- 
agement. 

The  record  has  been  reviewed,  together  with  the  motion  and  the 
Department  finds  no  reason  for  departure  from  the  decision  rendered 
upon  the  record  before  it. 

The  motion  for  rehearing  accordingly  is  denied. 

Oscar  L.  Chapman, 

Assistant  Secretary. 


L.  EDWARD  EDGINGTON,  Appellant 
A-24108  Decided  November  7,  lOItS 

15.3  Review  Proceedings — Rehearing 

A  motion  for  rehearing  will  be  denied  when  the  grounds  advanced  in  sup- 
port of  the  motion  are  substantially  the  same  as  those  presented  dn  appeal, 
and  which  were  considered  by  the  Department  at  the  time  its  former 
decision  was  rendered. 

DECISION 

A  motion  for  rehearing  has  been  filed  by  L.  Edward  Edgington 
in  the  matter  of  a  decision  of  the  Department  dated  August  8,  1945, 
which  affirmed  on  appeal  a  decision  of  an  examiner  of  the  Grazing 
Service  denying  in  part  his  application  for  grazing  privileges  upon 
Federal  range  in  New  Mexico  Grazing  District  No.  4. 

The  range  for  which  grazing  privileges  were  allowed  consists  of 
two  tracts,  one  of  which  was  included  in  a  10-year  permit  issued  to 
the  appellant  on  September  23,  1943,  and  the  other  in  a  similar 
permit  issued  to  the  Francis  Bernal  estate  on  January  1,  1943.  The 
application  was  rejected  to  the  extent  of  the  additional  range  applied 
for  which  was  included  in  other  allotments  with  respect  to  which 
grazing  privileges  had  theretofore  been  allowed  to  the  interveners. 

The  grounds  advanced  in  support  of  the  motion  for  rehearing  are 
substantially  the  same  as  those  presented  on  appeal,  and  which  were 
considered  by  the  examiner  and  the  Department  at  the  time  the  de- 
cisions in  question  were  rendered.  No  additional  showing  of  material 
facts  is  presented  with  the  motion  which  would  warrant  a  change 
in  the  allotments  of  the  Federal  range  included  in  the  licenses  or 
permits  of  the  several  parties  in  this  area  at  this  time. 

2  43  CFR,  Cum.  Supp.,  501.6(c). 
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The  appellant  states  in  his  motion  that  so  far  as  the  property  of 
the  Francis  Bernal  estate  is  concerned,  the  application  for  grazing 
privileges  in  connection  therewith  was  submitted  by  him  as  the  agent 
of  the  said  estate,  and  not  as  the  lessee  of  the  base  property.  If  he 
is  in  possession  and  control  of  the  base  properties  owned  by  the 
Bernal  estate  under  an  existing  valid  lease  the  action  of  the  district 
grazier  in  issuing  a  license  to  him  for  the  season  applied  for  was 
correct  under  the  provisions  of  paragraph  (a)  section  7  of  the  Fed- 
eral Range  Code.  If  the  facts  are  otherwise,  the  license  granted  to 
the  appellant  upon  the  assumption  that  he  was  the  lessee  of  the 
base  property  and  entitled  to  the  possession  and  control  of  such 
property  was  issued  erroneously.  The  grazing  season  for  which  the 
license  in  question  was  issued  has  expired.  The  appellant  however 
should  be  required  to  submit  a  satisfactory  showing  of  his  interest 
in  the  base  property  in  connection  with  any  further  application  for 
grazing  privileges  based  thereon. 

The  Department  has  also  considered  the  statements  regarding  the 
erection  of  fences  in  the  vicinity  of  Mesquite  Spring.  In  its  former 
decision  it  expressed  the  view  that  a  further  investigation  of  the  facts 
regarding  the  use  of  the  waters  of  this  spring  in  livestock  operations 
in  this  area  should  be  before  action  is  taken  upon  any  applications 
for  the  construction  or  maintenance  of  fences  which  may  affect  or 
control  their  future  use.  The  information  available  from  the  record 
presented  is  indefinite  and  it  is  believed  that  a  further  investigation 
will  disclose  additional  information  which  will  be  of  assistance  to  the 
Grazing  Service  in  taking  appropriate  administrative  action  in  this 
matter. 

Upon  consideration  of  the  motion  together  with  the  record  before 
it,  the  Department  finds  no  reason  for  departure  from  the  decision 
rendered  and  the  motion  for  rehearing  accordingly  is  denied. 

Oscar  L.  Chapman, 

Assistant  Secretary, 


A.  J.  TURNER,  EVA  M.  EITZPATRICK,  KATHERINE  FITZPATRICK, 
ELIZABETH  BLANCHE  PITZPATRICK  MONKMAN,  Appellants 

A-24206  Decided  Felruary  28,  19^6 

3.4  Appeal  Procedure — Withdrawal  of  Appeal 

Where  an  appeal  is  withdrawn,  a  motion  to  dismiss  will  be  allowed  and 
the  case  closed. 

DECISION 

A.  J.  Turner  has  appealed  to  the  Department  from  a  decision  of  an 
examiner  of  the  Grazing  Service  dated  June  22,  1945,  which  held 
for  cancellation  the  grazing  permit  issued  to  him  on  June  27,  1941, 
under  the  provisions  of  the  Taylor  Grazing  Act  for  certain  grazing 
privileges  in  Utah  Grazing  District  No.  9,  on  the  ground  that  the 
permit  was  improperly  issued  and  denied  further  grazing  privileges 
to  Eva  M.  Fitzpatrick,  Katherine  Fitzpatrick  and  Elizabeth  Blanche 
Fitzpatrick  Monkman  based  upon  certain  properties  of  the  appellant, 
which  were  the  subject  of  an  agreement  entered  into  under  date  of 
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November  27,  1937,  between  the  appellant  and  William  Weiser, 
executor  of  the  estate  of  William  T.  Fitzpatrick,  deceased,  and  the 
beneficiaries. 

The  appellant's  attorneys  of  record  have  filed  with  the  Grazing 
Service  a  withdrawal  of  the  appeal  and  motion  for  dismissal  of  the 
proceedings  which  was  transmitted  to  the  Department  with  the 
Director's  memorandum  of  February  11,  1946. 

The  withdrawal  of  the  appeal  and  the  motion  to  dismiss  are  al- 
lowed, and  the  case  is  closed.  The  permit  issued  to  the  appellant 
on  June  27,  1941,  is  canceled,  and  further  grazing  privileges  upon 
the  Federal  range  to  Eva  M.  Fitzpatrick  et  at.  based  upon  the  said 
agreement  of  November  27,  1937,  are  denied.  The  record  on  appeal, 
together  with  the  pertinent  files  transmitted  with  the  Acting  Di- 
rector's letter  of  September  21,  1945,  are  returned  to  the  Grazing 
Service. 

Oscar  L.  Chapman, 

Assistant  Secretary. 


AET  L.  MUREY,  Appellant 
A-24259  Decided  April  16,  19^6 

1.2  General — Authority  of  Subordinate  Officials 

Administrative  officers  of  the  Department  may  take  appropriate  action  to 
review,  reconsider  or  vacate  a  prior  decision  or  action  by  themselves  or 
their  predecessors,  upon  discovery  that  a  prior  decision  was  erroneous, 
unlawful,  or  unjust,  with  respect  to  the  public  land,  so  long  as  the  land 
remains  under  its  jurisdiction. 

4.8  Apportionment  of  the  Federal  Range — ^Classification  as  Land  or  Water 
Base 

The  determination  of  whether  land  or  water  should  be  considered  as  base 
property  in  any  district  is  a  matter  left  to  the  discretion  of  the  advisory 
board  and  the  regional  and  district  graziers.  Where  base  properties  have 
been  classified  to  be  land  or  water,  the  mere  ownership  of  land  does  not 
qualify  an  applicant  to  receive  grazing  privileges  in  areas  where  waters 
alone  are  considered  as  base  properties,  and  where  land  is  considered  as 
base  property  water  has  not  been  rated. 

DECISION 

Art  L.  Murry  has  appealed  from  a  decision  of  an  examiner  of  the 
Grazing  Service  which  held  for  cancellation  in  part  a  10-year  permit 
issued  to  him  on  March  18,  1943,  under  the  provisions  of  the  Taylor 
Grazing  Act.^  The  permit  authorizes  the  grazing  of  205  cattle  each 
year,  60  percent  upon  Federal  range,  for  a  total  of  1,476  animal -unit 
months,  in  Utah  Grazing  District  No.  9.  The  action  was  taken  after 
proceedings  under  the  provisions  of  paragraph  (d)  of  section  9  of 
the  Federal  Range  Code,^  approved  September  23,  1942. 

The  appellant  appeared  at  the  hearing  before  the  examiner,  at  the 
time  and  place  specified  in  the  notice.  The  Grazing  Service  was 
represented  by  the  district  grazier,  and  a  representative  of  the  re- 

lAct  of  June  28,  1934  (48  Stat.  1269,  43  U.S.C.  sec.  315  et  seg.),  as  amended. 
2  43  CFR  Cum.  Supp.  501.9(d). 
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gional  office.  Certain  matters  of  fact  were  stipulated  and  a  brief 
oral  statement  was  made  by  the  appellant,  all  of  which  appear  in 
the  record  of  the  hearing. 

The  examiner  made  certain  findings  of  fact  based  upon  the  record 
before  him  and  rendered  a  decision  in  which  he  held  that  the  ap- 
pellant was  not  qualified  or  eligible,  under  the  provisions  of  the 
Federal  Range  Code,  for  a  regular  license  or  permit  for  grazing 
privileges  in  excess  of  16  cattle  or  horses  yearly,  with  68  percent 
use  of  the  Federal  range,  or  a  total  of  131  animal-units  of  forage, 
and  that  the  permit  was  issued  to  him  improperly  to  the  extent  of 
the  grazing  privileges  in  excess  of  that  amount. 

The  record  show  that  since  the  lands  involved  were  included  in  a 
grazing  district  and  prior  to  the  issuance  of  the  10-year  permit  in 
1943,  temporary  grazing  licenses  were  issued  to  the  appellant  from 
year  to  year  for  varying  numbers  of  livestock.  The  extent  of  the 
grazing  privileges  to  which  he  was  entitled  upon  the  basis  of  the 
property  offered  was  the  subject  of  a  decision  rendered  by  the  De- 
partment on  August  9,  1938  (A.  21223),  on  his  appeal  from  a  deci- 
sion of  an  examiner,  concerning  his  application  for  a  license  for 
the  1937—1938  grazing  season,  and  a  later  decision  by  an  examiner, 
dated  October  6,  1941,  concerning  the  adjudication  by  the  regional 
grazier  of  the  grazing  privileges  proposed  to  be  granted  at  that 
time  under  a  term  permit. 

Upon  the  showing  submitted  by  the  appellant  in  support  of  his 
1937  application,  the  regional  grazier  allowed  him  a  license  for  53 
cattle  and  2  horses,  for  the  season  beginning  May  1,  1937,  and  ending 
April  30,  1938.  The  base  property  offered  and  upon  which  this 
allowance  was  predicated,  consisted  of  a  settlement  claim  located 
approximately  in  unsurveyed  T.  26  S.,  R.  18  E.,  S.L.M.,  which  he 
stated  was  established  in  1931.  The  appellant  claimed  a  settlement 
right  in  640  acres,  and  based  upon  an  estimate  that  the  forage 
available  on  6  acres  of  this  land  was  sufficient  to  support  one  cow 
for  one  month,  it  was  determined  that  106%  cow  months  of  feed 
were  available  upon  this  area,  or  sufficient  forage  for  53%  cows 
during  the  2-month  period  when  the  Federal  range  was  not  available 
for  use,  under  the  then  existing  local  rule  recommended  by  the  ad- 
visory board  and  adopted  by  the  Grazing  Service.  On  this  basis,  the 
numbers  above  stated  were  allowed  for  the  1937—1938  season  and  this 
action  was  sustained  by  the  examiner.  On  appeal  to  the  Department, 
however,  the  record  was  carefully  considered  and  the  Department 
ruled  that  the  settlement  claim  could  at  most  be  recognized  as  a  basis 
for  a  right  to  the  possession  of  320  acres  of  public  land,  which  would 
reduce  the  number  of  livestock  allowable  on  the  basis  of  the  estimated 
carrying  capacity  of  the  settlement  claim,  to  25%  cattle,  under  the 
applicable  rule. 

In  1941,  the  local  grazing  officers  proposed  to  issue  to  him  a  term 
permit  for  16  cattle  year-round,  68  percent  use  of  the  Federal  range, 
or  for  a  total  of  131  animal-unit  months,  based  upon  the  settlement 
claim  alone.  On  the  basis  of  320  acres,  with  an  estimated  carrying 
capacity  of  5.2  acres  per  animal  month,  the  property  was  rated  at 
62  animal-unit  months.  It  will  be  noted  th:it  the  estimated  carrying 
capacity  was  somewhat  higher  than  that  adopted  in  the  1937  adjudica- 
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tion.  It  also  appears  that  some  time  after  the  departmental  decision 
of  1938  was  rendered,  it  was  determined  by  the  Grazing  Service  that 
8  months'  maximum  use  of  the  Federal  range,  during  the  fall,  winter 
or  spring,  would  be  allowed  each  year  in  this  area,  requiring  4  months' 
use  of  base  property  during  each  year,  with  sufficient  carrying 
capacity  to  take  care  of  the  number  of  livestock  allowed,  during  the 
time  the  Federal  range  was  not  available  for  use. 

The  appellant,  however,  did  not  question  the  rating  based  upon  the 
land  in  the  settlement  claim,  but  contended  that  he  was  in  the  pos- 
session of  waters  which  he  had  developed  upon  his  claim,  consisting 
of  a  natural  spring  which  he  had  improved,  and  from  which  he  had 
piped  water  to  troughs  for  the  watering  of  livestock,  which  were 
entitled  to  recognition  as  base  property.  The  examiner  in  his  de- 
cision of  October  6,  1941,  pointed  out  that  in  this  unit  land  alone  is 
recognized  as  base  property  and  that  water  had  not  been  rated  in 
adjudicating  grazing  privileges  to  the  several  applicants  and  further 
that  the  Federal  range  in  the  vicinity  can  successfully  be  grazed 
during  the  seasons  of  use  specified  without  the  necessity  of  using 
these  waters. 

No  appeal  was  taken  from  this  decision. 

Subsequent  to  the  decision,  on  March  18,  1943,  the  district  grazier 
then  assigned  to  this  district,  issued  to  the  appellant  the  10-year 
permit  in  question  for  205  cattle  each  year,  60  percent  upon  Federal 
range.  An  examination  of  the  record  discloses  no  substantial  basis 
for  this  action. 

The  appellant's  owned  or  controlled  properties  at  the  time  the 
permit  was  issued,  consisted  of  his  settlement  claim  which  was  con- 
sidered in  the  departmental  and  examiner's  decisions  referred  to, 
and  in  addition,  a  3-year  lease  of  approximately  17  sections  of  State 
land  from  the  State  of  Utah,  amounting  to  11,033.47  acres.  This 
lease  became  effective  January  1,  1943.  None  of  the  State  lands 
leased  was  shown  to  be  dependent  by  use  within  the  provisions  of 
section  2(g)  of  the  Federal  Eange  Code^  and  hence  could  not  be 
recognized  as  Class  1  property  of  the  preference  classes  prescribed 
by  section  4  of  the  Code  in  the  allowance  of  grazing  privileges.^ 

The  principal  question  raised  by  the  present  appeal  concerns  the 
action  of  the  district  grazier  and  the  examiner  in  the  instant  case, 
in  disregarding  the  appellant's  waters  as  a  basis  for  determining  the 
extent  of  the  grazing  privileges  upon  the  Federal  range  to  be  al- 
lowed him  in  connection  with  his  owned  or  controlled  properties. 
This  action  is  consistent  with  the  examiner's  decision  of  October  6, 
1941,  as  above  noted. 

The  appellant  contends  in  substance  that  the  proposed  action  is 
contrary  to  the  purposes  of  the  Taylor  Grazing  Act  and  the  Federal 
Range  Code,  as  expressed  in  section  3  of  the  act  and  section  1(a) 
and  1(b)  of  the  Code;^  that  the  operations  by  the  appellant  and  his 
predecessors  in  interest  were  based  on  the  use  and  control  of  water 
for  their  livestock,  and  that  therefore,  the  water  claimed  by  him  was 
entitled  to  recognition  as  base  property  under  the  provisions  of  sec- 
tion 3  of  the  act,  and  to  classification  as  Class  1  base  property  as 

3  43  CFR,  Cum.  Supp.  501.2(g). 

4  43  CFR,  Cum.  Supp.  501.4. 

5  43  CFR,  Cum.  Supp.  501.1(a)  and  (b). 
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provided  by  section  4  of  the  Code;  and  that  on  the  basis  of  these 
water  holdings  and  prior  use  of  the  range,  he  is  entitled  to  a  Class  1 
permit  for  at  least  205  cattle. 

An  examination  of  the  decisions  rendered  by  the  Department  since 
the  enactment  of  the  Taylor  Act  and  the  establishment  and  admin- 
istration of  Grazing  districts  in  the  several  States  to  which  it  ap- 
plies, discloses  that  questions  have  been  raised  from  time  to  time  in 
instances  where  some  applicants  in  land  base  areas  have  complained 
because  of  the  omission  of  ratings  for  their  waters,  and  occasionally 
in  others,  where  applicants  have  sought  to  have  ratings  given  their 
lands  in  areas  where  water  base  has  been  adopted  as  a  basis  for  the 
adjudication  and  allocation  of  grazing  privileges. 

The  provision  in  section  4  of  the  Federal  Eange  Code  for  the 
classification  of  base  properties  as  land  or  water,  has  been  adopted 
by  the  Department  as  a  fair  and  reasonable  basis  for  the  granting 
of  grazing  privileges  and  clearly  is  within  the  authority  to  pre- 
scribe regulations  as  authorized  by  the  act.  It  is  to  be  assumed  that 
this  determination  will  be  made  only  after  a  careful  study  of  the 
numerous  factors  peculiar  to  the  area  under  consideration.  As  stated 
in  the  case  of  Fremont  Sheep  Company  (A.  23170),  decided  Janu- 
ary 20,  1942 : 

The  determination  of  whether  land  or  water  should  be  considered  as  base 
property  in  any  district  or  part  thereof  is  a  matter  which  must  be  left  almost 
entirely  to  the  discretion  of  the  advisory  board  and  the  regional  and  district 
graziers.  It  is  controlled  by  numerous  factors  that  are  peculiar  to  the  district 
itself  and,  when  such  determination  has  been  made,  after  full  consideration 
by  these  officers,  it  will  be  disturbed  by  the  Department  only  upon  a  showing 
that  it  was  arrived  at  capriciously,  arbitrarily,  or  without  adequate  knowledge 
of  the  existing  conditions. 

In  practically  all  grazing  districts,  and  Wyoming  District  No.  2  is  no  excep- 
tion, the  grazing  privileges  desired  by  the  various  livestock  operators  exceed 
the  carrying  capacity  of  the  range,  and  it  has  been  necessary  to  limit  the  grant- 
ing of  such  privileges.  In  order  that  such  a  limitation  could  be  effected  in  a 
manner  that  would  be  fair  and  equitable  and  with  due  consideration  for  prior 
livestock  operations  and  existing  private  property  holdings,  the  various  regu- 
lations making  up  the  Federal  Range  Code  were  promulgated. 

Under  the  provisions  of  the  Code,  the  designation  of  land  or  water  as  base 
property  is  required,  and  in  the  case  of  any  such  designation,  it  must  be  pre- 
sumed that  the  advisory  board  and  the  regional  and  district  graziers  have 
considered  all  factors  which  bear  on  the  propriety  of  the  action  taken,  and  that 
the  determination  will  result  in  the  most  equitable  distribution  of  the  range 
to  qualified  applicants. 

Where  this  determination  has  been  made,  the  Department  has  held ' 
that  the  mere  ownership  of  land  does  not  qualify  an  applicant  to 
receive  grazing  privileges  in  areas  where  waters  alone  are  consid- 
ered as  base  properties  (Roman  C.  Nunez^^  et  al.  (A.  21199),  De- 
cember 21,  1940),  and  where  land  is  considered  as  base  property 
water  has  not  been  rated.  B,  F.  Casey  (A.  23134),  decided  De- 
cember 4,  1941;  Kelsey  Group  (A.  23464),  decided  November  25, 
1942;  Fremont  Sheep  Com^pany^  supra;  Fine  Sheep  Company  (A. 
23680),  decided  May  10,  1944. 

After  a  careful  review  of  the  record  before  it,  the  Department 
finds  no  substantial  grounds  for  disturbing  the  decision  from  which 
the  appeal  has  been  taken. 

The  basis  for  the  ratings  of  the  base  property  of  appellant  as 
determined,  is  consistent  with  the  departmental  decision  of  August 
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9,  1938,  and  the  examiner's  decision  of  October  6,  1941.  The  lands 
subsequently  leased  from  the  State  are  not  shown  to  be  "dependent 
by  use"  and  hence  cannot  be  recognized  as  base  property  which  en- 
titles the  appellant  to  additional  privileges  as  a  preferential  appli- 
cant under  the  provisions  of  the  Code.  There  is  no  evidence  pre- 
sented which,  under  the  principles  announced  in  the  decisions  cited, 
would  warrant  action  by  the  Department  to  disturb  that  of  the  local 
grazing  officers  in  determining  that,  in  the  area  involved,  land  alone 
shall  be  recognized  as  base  property  in  the  granting  of  grazing 
privileges  on  the  Federal  range. 

In  addition  to  the  question  concerning  the  above  determinations, 
a  question  is  raised  as  to  the  authority  of  the  Grazing  Service  to 
take  action  with  a  view  to  canceling  the  grazing  permit  issued  by 
the  district  grazier  on  March  18,  1943,  for  numbers  in  excess  of 
those  for  which  the  property  of  appellant  was  qualified  under  the 
provisions  of  the  Code.  In  this  connection,  it  is  sufficient  to  direct 
attention  to  the  well-established  practice  that  the  administrative 
officers  of  the  Department  may  take  appropriate  action  to  review, 
reconsider  or  vacate  a  prior  decision  or  action  by  themselves  or  their 
predecessors,  upon  discovery  that  a  prior  decision  was  erroneous,  un- 
lawful or  unjust,  with  respect  to  the  public  land,  so  long  as  the  land 
remains  under  its  jurisdiction.  State  of  Calif ornia  et  al.^  61  L.D.. 
141,  and  cases  cited. 

The  irregularities  in  the  issuance  of  notice  and  in  the  procedure 
which  are  referred  to  in  the  appeal,  were  not  such  as  to  prejudice 
the  rights  of  the  appellant  in  this  proceeding,  since  he  was  afforded 
ample  opportunity  to  present  such  showings  in  support  of  his  claim 
to  the  grazing  privileges  in  question,  as  he  desired,  at  the  hearing 
before  the  examiner. 

The  appeal  and  briefs  and  argument  in  support  thereof  have  been 
carefully  considered  with  the  record  presented  and  the  Department 
finds  no  error  in  the  decision  from  which  the  appeal  is  taken.  The 
decision  of  the  examiner  accordingly  is  affirmed. 

R.  R.  Saters, 
Acting  Assistant  Secretary, 


JOHN  D.  ASSURAS,  Appellant 

A-24268  Decided  May  H,  iH6 

5.4  Base  Property  (Generally) — Qualification,  Extent  of  Public  Domain 
Use 

Use  during  any  three  years  of  the  priority  period  will  qualify  a  property  as 
"land  dependent  by  use."  However,  the  use  during  any  season  of  the 
priority  period  must  have  been  a  substantial  use  in  order  to  meet  the 
requirement  of  the  Code  for  "land  dependent  by  use." 

8.2  Cancellation  and  Reduction — To  Conform  With  Base  Property  Quali- 
fication 

A  permit  issued  for  grazing  privileges  in  excess  of  the  qualifications  of  the 
base  property  is  subject  to  reduction  to  conform  with  the  qualifications  of 
the  base  property,  and  also  is  subject  to  reduction  on  a  proportionate  basis 
with  other  qualified  properties  in  order  to  meet  the  estimated  carrying 
capacity  of  the  unit. 
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11.3  Enforcement  and  Show  Cause  Proceedings — Sufficiency  and  Weight 
^''-^^'     of  Evidence 

The  cancellation  of  an  outstanding  license  or  permit  would  not  be  warranted 
in  the  absence  of  clear  and  convincing  evidence  that  the  base  property  was 
not  qualified  as  land  dependent  by  use. 

DECISION 

John  D.  Assuras  has  appealed  from  a  decision  of  an  examiner  of 
the  Grazing  Service  which  held  for  cancellation  a  10-year  grazing 
permit  issued  to  him  on  July  1,  1943,  under  the  provisions  of  the 
Taylor  Grazing  Act.^  The  permit  authorized  the  grazing  of  300 
cattle  during  each  year,  beginning  July  1,  1943,  50  percent  upon 
Federal  range,  for  a  total  of  1,800  animal-unit  months,  in  Nevada 
Grazing  District  No.  4.  The  decision  of  the  examiner  was  rendered 
after  proceedings  under  the  provisions  of  paragraph  (d)  of  section  9 
of  the  Federal  Kange  Code,^  approved  September  23,  1942. 

The  notice  to  the  appellant  dated  January  19,  1945,  specified  the 
following  reason  as  the  basis  for  the  proceedings  to  cancel  the  per- 
mit: 

Permit  No.  I-3-dg-3149  has  been  issued  in  error  due  to  the  fact  that  your 
base  properties  have  no  dependency  by  use  (Priority)  and,  therefore,  can  only 
be  considered  as  class  2.  It  has  been  ascertained  that  grazing  privileges  based 
on  class  1  base  properties  in  the  Steptoe  Grazing  Unit  will  be  subjected  to  a 
reduction.  This  precludes  the  granting  of  a  grazing  permit  based  on  class  2 
property. 

The  appellant  appeared  at  the  hearing  before  the  examiner  at  the 
time  and  place  specified  in  the  notice,  and  was  represented  by  coun- 
sel. The  Grazing  Service  was  represented  by  the  district  grazier. 
Martin  T.  Magnuson,  Philip  W.  Baker  and  Sons,  Joe  Cordano,  Leo 
J.  Foppiano,  Glen  W.  Eeid,  Robert  Salvi,  Sam  Sinfield,  D.  A.  Wal- 
ton and  Paul  T.  Walton,  appeared  as  interveners,  and  were  repre- 
sented by  counsel. 

Certain  matters  of  fact  were  stipulated  and  oral  testimony  and 
other  evidence  was  offered  on  behalf  of  the  Grazing  Service  and 
the  several  parties. 

The  examiner  made  certain  findings  of  fact  based  upon  the  record 
before  him  and  rendered  a  decision  in  which  he  held  that  the  use 
of  the  public  domain  during  the  priority  period  1929  to  1934  in 
connection  with  the  base  property  offered  by  the  appellant,  known 
as  the  Shep  Fields  property,  was  not  sufficient  to  invest  this  prop- 
erty with  the  attribute  of  dependency  by  use  within  the  provisions 
of  section  2(g)  of  the  Federal  Range  Code,^  and  that  therefore,  the 
permit  was  issued  improperly,  and  was  subject  to  cancellation. 

Briefs  and  arguments  have  been  filed  by  counsel  for  the  appellant 
and  the  interveners. 

Under  the  provisions  of  section  4  of  the  Code*  base  properties  con- 
cisting  of  "land  dependent  by  use"  are  qualified  as  within  Class  1  of 
the  preferential  classes  prescribed  in  connection  with  the  granting 
of  grazing  privileges. 

lAct  of  June  28,  1934  (48  Stat.  1269,  43  U.S.C.  sec.  315  et  aeq.),  as  amended. 

2  43  CFR,  Cum.  Supp.,  501.9(d). 

3  43  CFR,  Cum.  Supp.  501.2(g). 

4  43  CFR,  Cum.  Supp.  501.4. 
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The  use  of  the  base  property  in  connection  with  the  public  graz- 
ing lands  during  the  priority  period  as  indicated  by  information 
contained  in  the  reports  and  dependent  property  surveys  prepared 
by  the  Grazing  Service  briefly  stated,  was  as  follows: 

First  year :  The  property  was  owned  and  controlled  by  the  Adams- 
McGill  Company  and  was  used  by  that  company  with  other  proper- 
ties in  its  livestock  operations.  On  the  basis  of  this  use  it  was  esti- 
mated that  584  animal-unit  months  use  of  public  range  were  credit- 
able to  this  property. 

Second  year:  The  information  regarding  the  use  of  the  property 
hj  the  company  during  any  part  of  the  second  year  is  indefinite.  It 
appears  that  its  livestock  was  disposed  of  late  in  the  fall  of  1930^ 
the  last  of  it  in  December  of  that  year,  and  that  any  use  which  may 
have  been  made  during  the  latter  part  of  that  year  was  not  extensive. 

Third  year:  In  the  summer  of  1931  the  property  was  leased  by 
the  company  to  Thomas  Thornal,  and  during  that  year  approxi- 
mately 1,00  cattle  belonging  to  a  third  party  were  pastured  on  this 
property  for  about  two  months.  Thornal  contracted  to  purchase  the 
property  in  December  1931. 

Fourth  year:  Thornal  made  no  livestock  use  of  the  property  and 
defaulted  on  his  contract  to  purchase,  resulting  in  its  cancellation 
early  in  1933.  The  appellant  acquired  title  to  property  from  the 
Adams-McGill  Company  by  deed  dated  April  22,  1933,  but  stated 
that  he  was  in  possession  during  the  early  part  of  1933  while  nego- 
tiations for  its  purchase  were  pending.  Cattle  belonging  to  him  and 
his  partner  used  the  property  during  the  spring  and  part  of  the 
summer  of  1933. 

Fifth  year :  The  property  was  operated  by  appellant  and  his  part- 
ner, with  their  other  properties.  It  was  estimated  that  upon  the 
basis  of  a  fair  apportionment,  the  Shep  Fields  property  was  credit- 
able during  this  year  with  535  animal-unit  months  of  public  domain 
use. 

The  record  shows  that  the  appellant  was  granted  grazing  licenses 
for  use  of  Federal  range  each  year,  beginning  in  1937  and  extending 
to  1944,  in  varying  amounts,  ranging  from  350  to  1,200  animal-unit 
months.  The  10-year  grazing  permit  issued  in  1943  however,  al- 
lowed a  total  use  of  1,800  animal-unit  months  during  each  year  of 
the  term. 

"Land  dependent  by  use"  is  defined  in  section  2,  paragraph  (g) 
of  the  Federal  Eange  Code,  revised  to  August  31,  1938,  in  part,  as 
follows : 

Forage  land  which  was  used  in  livestock  operations  in  connection  with  the 
same  part  of  the  public  domain,  which  part  is  now  Federal  range,  for  any  3 
years  or  for  any  2  consecutive  years  in  the  5-year  period  immediately  pre- 
ceding June  28,  1934,  *  *  * 

In  the  Code,  approved  September  23,  1942,  the  definition  reads  in 
part  as  follows : 

Land  dependent  bp  use  means  forage  land  which  is  of  such  character  that 
the  conduct  of  an  economic  livestock  operation  requires  the  use  of  the  Federal 
range  in  connection  with  it  and  which,  in  the  5-year  period  immediately  pre- 
ceding June  28,  1934  (hereinafter  referred  to  as  the  "priority  period"),  was 
used  as  a  part  of  an  established,  permanent,  and  continuing  livestock  operation 
for  any  two  consecutive  years  or  for  any  three  years  in  connection  with  sub- 
stantially the  same  part  of  the  public  domain,  now  part  of  the  Federal  range, 
*  *  * 
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In  construing  the  requirements  of  the  definition  the  Department 
in  the  case  of  Auguste  Nicolas  (57  I.D.  110)  the  Department  said: 

The  Department  feels  that  the  doctrine  of  reasonableness  should  apply  in  a 
situation  of  this  kind  and  that  the  use  during  any  season  of  the  priority  period 
must  have  been  a  substantial  one  in  order  to  meet  the  requirement  of  the 
regulation.  In  other  words,  the  use  must  have  been  such  as,  taken  by  itself, 
would  indicate  that  it  was  a  necessary  adjunct  to  the  proper  use  of  the  base 
property  as  established  by  the  conduct  of  the  livestock  operations  during  the 
priority  period.  To  hold  otherwise  would  be  to  disregard  the  only  proper  and 
reasonable  conception  of  the  term  "dependent  by  use." 

The  rule  is  discussed  further  in  the  case  of  Myrtle  Colvvn  (A.  23063) , 
decided  September  26,  1941. 

A  review  of  the  record  discloses  that  the  base  property  offered  was 
used  by  the  appellant  and  his  predecessors  in  interest  in  connection 
with  the  public  range  during  the  priority  period.  There  was  recog- 
nized use  during  the  first  year,  latter  part  of  the  fourth  year  and 
during  the  fifth  year  of  the  1929-1934  priority  period.  There  is  no 
conclusive  evidence  regarding  its  use  during  the  second  year,  if  any. 

Appellant  was  allowed  grazing  licenses  successively  for  a  number 
of  years  beginning  in  1937  apparently  upon  the  basis  that  the  use 
of  the  property  during  the  priority  period  was  sufficient  to  satisfy 
the  requirements  of  the  regulations.  The  denial  of  all  further  graz- 
ing privileges  to  the  appellant  at  this  time  would  not  be  warranted 
in  the  absence  of  clear  and  convincing  evidence  that  the  base  prop- 
erty was  not  qualified  as  land  dependent  by  use.  Upon  considera- 
tion of  the  record  the  Department  is  of  the  opinion  that  the  permit 
should  not  be  cancelled  in  its  entirety  upon  the  evidence  presented 
at  the  hearing.  The  permit,  however,  apparently  was  issued  for 
grazing  privileges  in  excess  of  the  qualifications  of  the  base  prop- 
erty as  indicated  by  the  investigations  of  the  Grazing  Service  re- 
ferred to  above,  and  is  therefore  subject  to  reduction  to  conform 
with  the  qualifications  indicated  by  the  property  surveys  and  also  to 
a  proportionate  reduction,  which  it  is  indicated,  will  be  applied  to 
qualified  properties  in  this  unit,  in  order  to  meet  the  estimated  car- 
rying capacity  of  the  unit. 

The  examiner's  decision  from  which  appeal  has  been  taken  is 
modified,  and  further  action  with  respect  to  the  appellant's  grazing 
privileges  will  be  taken  in  accordance  with  the  conclusions  stated 
herein. 

Oscar  L.  Chapman, 
Acting  Secretary  of  the  Interior, 


CHARLES  E.  KUNZLER,  J.  HENRY  KTJNZLER,  HAROLD  L.  KUNZLER, 

Appellants 

A-24285  Decided  June  6,  191^6 

12.  Exchange  of  Use 

An  exchange  of  use  license  is  not  mandatory  under  the  law  or  the  Federal 
Range  Code,  when  proposed  by  an  interested  party,  but  it  should  not  be 
denied  arbitrarily  in  appropriate  cases  when  consistent  with  good  range 
management. 

DECISION 

An  appeal  has  been  filed  by  Alvin  James,  et  al.^  interveners,  from 
a  decision  of  an  examiner  of  the  Grazing  Service,  dated  April  17, 
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1945,  concerning  the  use  of  the  Federal  range  and  other  lands  in 
the  Bovine  Summer  Unit,  Utah  Grazing  District  No.  1.  The  deci- 
sion of  the  examiner  was  rendered  after  proceedings  in  accordance 
with  the  provisions  of  section  9  of  the  Federal  Range  Code,^  upon 
the  appeal  of  Charles  E.  Kunzler,  et  al.^  from  the  decision  of  the 
district  grazier.  The  examiner  modified  the  district  grazier's  action 
so  far  as  it  denied  grazing  privileges  to  the  Kunzlers  within  a  cer- 
tain area  in  the  Bovine  unit  in  favor  of  the  interveners  and  also 
denied  any  exchange  of  use  privileges  with  respect  to  certain  lands 
owned  or  controlled  by  the  Kunzlers  within  the  said  unit. 

Both  the  appellants  and  interveners  were  represented  by  counsel, 
and  a  representative  of  the  regional  grazier  appeared  in  behalf  of  the 
Grazing  Service. 

The  interveners  have  appealed  to  the  Department  from  the  exam- 
iner's decision  and  contend  that  his  decision  should  be  set  aside  and 
the  action  of  the  district  grazier  affirmed. 

It  appears  from  the  record  that  the  appellants  and  interveners 
have  been  granted  grazing  privileges  on  the  Federal  range  in  this 
district  to  the  extent  of  the  qualifications  of  their  respective  base 
properties  and  this  matter  is  not  in  issue  in  these  proceedings.  Each 
of  them  however  owns  or  controls  certain  so  called  "parallel-use" 
grazing  lands  in  the  particular  area  in  controversy,  which  is  a  part 
of  the  Bovine  Summer  Unit  of  the  district.  These  lands  are  not 
qualified  as  lands  depends  by  use  under  the  provisions  of  the  Fed- 
eral Range  Code,  and  are  not  recognized  as  base  property  for  the 
granting  of  grazing  privileges  on  the  Federal  range  in  connection 
therewith.  These  "parallel-use"  lands  constitute  approximately  60 
percent  of  all  the  lands  in  the  area.  In  the  past,  both  parties  have 
been  running  livestock  on  Federal  range  in  this  unit,  and  the  Graz- 
ing Service  in  the  interest  of  better  administration  and  proper  live- 
stock management  has  been  desirous  of  separating  their  livestock 
operations  in  a  manner  which  will  permit  the  use  of  the  available 
Federal  range  included  therein  in  an  equitable  and  proper  manner. 

A  proposal  for  division  of  the  area  was  made  by  the  Grazing 
Service  in  1944  which  provided  for  the  erection  of  a  fence  along 
certain  section  lines  in  T.  12  N.,  R.  16  W.,  the  cost  of  which  would 
be  defrayed  in  part  by  the  parties  and  in  part  by  the  Grazing  Serv- 
ice. It  also  provided  for  an  exchange  of  use  between  sec.  29  owned 
by  Charles  E.  Kunzler  for  public  domain  in  sec.  28,  and  the  sur- 
render of  Kunzler's  State  lease  on  sec.  32.  The  suggested  division 
was  not  effected,  due  to  differences  between  the  parties  and  they 
were  advised  by  the  district  grazier  on  January  11,  1945,  that  the 
proposal  was  withdrawn  and  further,  of  the  following  action: 

You  are  advised  that  hereafter  the  exclusive  right  to  the  use  of  the  Federal 
Range  in  the  Bovine  Unit  south  of  the  north  rim  of  Muddy  Canyon  which 
rim  runs  in  an  East-West  direction  in  T.  12  N.,  16  W.,  shall  be  reserved  as 
against  Charles  E.  Kunzler,  Harold  Kunzler,  Jacob  Kunzler  Estate,  John  J. 
Kunzler  and  J.  Henry  Kunzler,  for  the  licensed  or  permitted  use  of  the  James. 
No  regular  licensed  or  permitted  use  will  hereafter  be  awarded  to  any  of  the 
above  Kunzlers'  nor  will  any  exchange  of  use  privileges  be  granted  to  them 
within  the  Bovine  Unit  for  any  lands  they  may  now  or  may  thereafter  control 
within  the  said  Bovine  Unit,  unless  acquisition  by  them  is  made  of  base  prop- 
erty which  qualifies  for  use  of  the  Federal  Range  within  that  unit. 


1  43  CFR  501.9. 
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From  this  action  the  Kunzlers  appealed  and  a  hearing  was  had 
in  due  course. 

The  issues  involved  were  stipulated  by  the  parties  to  be: 

1.  Whether  the  range  division  line  established  by  the  district 
grazier's  notice  of  January  11,  1945,  denies  to  the  appellants  grazing 
privileges  upon  the  Federal  range  to  which  they  are  lawfully  enti- 
tled, and 

2.  Whether  the  establishment  of  the  said  division  line  permits 
the  proper  use  of  the  appellants'  privately  controlled  lands  in  con- 
nection with  the  use  of  the  Federal  range. 

The  examiner  found  that  the  evidence  submitted  was  insufficient 
to  make  a  definite  finding  or  decision  concerning  the  first  issue.  He 
found,  however,  that  the  district  grazier  did  not  specifically  deny 
to  the  Kunzlers  any  grazing  privileges  theretofore  enjoyed  by  them 
and  that  they  had  not  shown  the  extent  of  any  privileges  which 
they  were  qualified  to  receive  and  which  might  be  lost  to  them  as  a 
result  of  the  district  grazier's  decision. 

With  respect  to  the  second  issue,  he  made  certain  recommendations 
for  adjustments  to  be  effected  through  the  cooperative  efforts  of  the 
parties  and  the  Grazing  Service  with  the  view  to  providing  the  best 
year-to-year  use  in  a  conservative  and  orderly  manner  of  the  private. 
State  and  Federal  grazing  lands  involved. 

He  found  that  the  Kunzlers  are  entitled  to 

(1)  an  exchange-of-use  license  to  be  issued  annually  by  the  Graz- 
ing Service  to  the  extent  of  the  carrying  capacity  of  their  private 
lands  in  the  Bovine  Summer  Unit,  the  livestock  to  be  grazed  in 
common  with  others;  or 

(2)  to  a  permanent  exchange  of  use  or  of  title  based  upon  the 
carrying  capacity  of  specified  sections  of  private  land,  limiting  their 
use  to  a  definitely  described  area  similar  to  or  identical  with  the 
proposal  of  the  district  grazier  as  stated  in  his  notice  of  July  11, 
1944;  or 

(3)  to  enter  into  any  other  mutual  agreement  in  writing  with  the 
district  grazier  and  the  interveners  for  exchange  that  will  adequately 
proAdde  the  maximum  mutual  advantages  in  the  grazing  of  livestock 
upon  the  lands  involved;  or 

(4)  to  make  such  use  of  their  privately  controlled  lands  within 
the  Bovine  Summer  Unit  as  they  may  deem  appropriate  but  with- 
out a  license  for  the  use  of  any  of  the  Federal  range  lands  within 
the  said  unit. 

He  further  agreed  with  the  recommendation  of  the  district  ad- 
visory board  that  the  best  solution  of  the  problems  involved  is  the 
establishment  of  a  definite  range  division  line  and  the  construction 
and  maintenance  of  a  division  fence.  It  was  pointed  out  by  the 
examiner  that  mutually  satisfactory  adjustments  affecting  their  pri- 
vately owned  or  controlled  lands  would  be  necessary  in  order  to 
permit  the  use  by  the  respective  parties  of  definite  areas  of  summer 
range. 

The  examiner  correctly  concluded  that  the  action  of  the  district 
grazier  in  denying  the  appellants  any  exchange-of-use  privileges  for 
any  lands  which  they  *'may  now  or  may  thereafter  control,"  within 
the  Bovine  Unit  south  of  the  new  line  described  in  the  notice,  was 
discriminatory.     He  pointed  out  that  the  terms  of  the  agreement 
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between  tlie  Department  and  the  Southern  Pacific  Land  Company 
respecting  the  use  of  its  lands  in  this  area  provided  for  exchanges 
of  use  of  railroad  lands  for  lands  of  similar  character  in  appro- 
priate cases.  This  is  not  to  be  understood  to  mean  that  an  exchange 
of  use  is  mandatory  under  the  law  or  the  Federal  Range  Code  when 
proposed  by  an  interested  party,  but  that  it  should  not  be  denied 
arbitrarily  in  appropriate  cases  when  consistent  with  good  range 
management.  It  is  clear  that  the  establishment  of  a  line  as  pro- 
posed by  the  district  grazier  in  the  notice  of  January  11,  1945,  sub- 
ject to  the  conditions  therein  stated  would  not  be  equitable  so  far 
as  the  Kunzlers  are  concerned. 

In  view  of  the  preponderance  of  privately  controlled  lands  in  this 
area,  it  is  obvious  that  no  action  may  be  taken  which  will  result  in 
a  fair  and  equitable  division  of  the  range  between  the  parties  and 
promote  the  best  use  of  the  area  in  a  manner  consistent  with  good 
range  management,  without  the  willingness  of  the  parties  to  co- 
operate fully  with  the  Grazing  Service  in  its  efforts  to  effect  a 
proper  solution  of  the  attending  problems.  The  examiner  has  of- 
fered several  suggestions  as  a  basis  for  effecting  a  settlement  of  the 
existing  differences,  but  in  view  of  the  private  interests  involved, 
the  Department  cannot  undertake  to  direct  the  adoption  of  any 
particular  one  of  the  courses  suggested.  The  suggestion  of  the 
examiner  which  is  shared  in  by  the  advisory  board,  that  appar- 
ently the  best  solution  is  to  be  reached  through  appropriate  land- 
use  adjustments  and  the  allocation  of  a  particular  area  to  each, 
appears  to  offer  a  reasonable  basis  for  a  satisfactory  settlement  of 
the  matter. 

The  decision  of  the  examiner  accordingly  is  affirmed  and  any 
further  action  by  the  Grazing  Service  in  the  matter  should  be  con- 
sistent with  the  views  therein  expressed. 

Oscar  L.  Chapman, 
Acting  /Secretary  of  the  Interior, 


E.  L.  ALEXANDER,  Appellant 
A-24291  Decided  June  11,  19^6 

3.11  Appeal  Procedure — Burden  of  Proof 

The  determination  of  the  carrying  capacity,  seasons  and  maximum  annual 
period  of  use  of  the  Federal  range  in  a  district  or  administrative  unit  is 
committed  to  the  local  grazing  officials  and  their  findings  are  accepted  in 
the  absence  of  evidence  that  these  findings  were  improperly  determined. 

4.7  Apportionment  of  the  Federal  Range— Season  of  Use 

The  determination  of  an  applicant's  license,  considering  the  use  of  his  base 
property  and  the  Federal  range  jointly,  was  proper,  as  possession  of  suffi- 
cient land  or  water  to  insure  a  year-round  operation  is  required  for  all 
users. 

6.1  Base  Property  (Land) — Dependency  by  Use 

The  determination  of  an  applicant's  license,  considering  the  use  of  his  base 
property  and  the  Federal  range  jointly,  was  proper,  as  possession  of  suffi- 
cient land  or  water  to  insure  a  year-round  operation  is  required  for  all 
users. 
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8.3  Cancellation  and  Eeduction — To  Conform  With  Grazing  Capacity  of 
Federal  Range 

When  the  available  Federal  range  is  insufficient  to  satisfy  the  grazing  demand 
of  two  Class  1  applicants,  a  division  of  the  range  may  be  made  propor- 
tionate to  the  qualified  demand  of  the  respective  base  properties. 

DECISION 

E.  L.  Alexander  has  appealed  from  a  decision  of  an  examiner  of 
the  Grazing  Service,  dated  September  11,  1945,  which  modified  a 
decision  of  the  district  grazier  concerning  his  application  for  grazing 
privilege  for  the  1945  grazing  season  in  Montana  Grazing  District 
No.  2. 

August  Anderson,  who  intervened  in  the  proceedings  before  the 
examiner,  also  appealed  from  the  decision  so  far  as  it  modified  the 
district  grazier's  decision  and  allowed  grazing  privileges  to  Alexander 
upon  the  Wi^SWi/i  sec.  4,  T.  18  N.,  K.  39  E.,  and  concerned  the  use 
of  the  water  by  Alexander  in  a  reservoir  located  in  the  NEl^NEl^ 
sec.  5  in  said  township,  during  the  late  summer  and  fall  in  connection 
with  the  Federal  range  allotted  to  him. 

A  hearing  w^as  had  before  the  examiner  in  accordance  with  the 
provisions  of  section  9  of  the  Federal  Range  Code^  at  which  the 
Grazing  Service  was  represented  by  the  district  grazier  and  the 
assistant  regional  grazier,  and  each  of  the  parties  appeared  in  his 
own  behalf. 

Stipulations  regarding  certain  matters  of  fact  and  the  issues  in  the 
proceeding  were  entered  into  and  oral  testimony  and  documentary 
evidence  were  offered  by  the  several  parties  as  stated  in  the  transcript 
submitted  with  the  record. 

The  record  shows  that  the  appellant  made  application  for  the 
renewal  of  a  license  issued  for  the  1944  grazing  season,  or  for  per- 
mission to  graze  1,650  sheep  for  the  period  April  1  to  November  1, 
1945,  "off  and  on"  the  Federal  range.  The  application  was  denied 
in  part  by  the  district  grazier,  who  advised  him  that  his  license  would 
be  reduced  to  935  sheep  as  this  number  was  considered  proper  stock- 
ing for  his  private  land  and  the  Federal  range  allotted  to  him. 
Allotment  of  additional  range  was  denied  for  the  stated  reason  that 
the  range  allotted  to  him  represented  a  proper  share  of  the  available 
Federal  range,  based  upon  the  qualification  of  his  base  properties. 
The  additional  Federal  range  requested  was  included  in  the  allotment 
allowed  to  the  intervener  for  his  individual  use.  The  appellant 
contended  that  the  allotment  of  range  as  made  was  inequitable  and 
that  further  it  does  not  permit  the  best  use  of  the  Federal  range  in 
connection  with  his  privately  owned  or  controlled  lands  and  watering 
facilities. 

Both  the  appellant  and  the  intervener  have  been  recognized  by  the 
Grazing  Service  as  qualified  applicants  for  grazing  privileges  owning 
or  controlling  Class  1  base  properties,  since  the  grazing  district  was 
established  on  July  11,  1935.  The  intervener  was  issued  a  10-year 
permit  in  1943  for  the  annual  use  of  820  animal-unit  months  of 
forage  which  is  still  effective,  and  for  the  1945  grazing  season,  he  was 
granted  a  temporary  license  for  the  use  of  144  animal-unit  months  in 

1  43  CPR  Cum.  Supp.,  501.9. 
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addition  to  the  use  allowed  under  the  permit.  The  appellant  was 
issued  a  10-year  permit  in  1944  for  the  annual  use  of  405  animal- 
unit  months.  This  permit  was  cancelled  March  31,  1945,  because  of 
an  apparent  error  made  in  determining  the  carrying  capacity  of  the 
land  involved,  and  with  the  understanding  that  temporary  licenses 
would  be  issued  pending  the  determination  of  the  proper  carrying 
capacity.  The  range  allotted  in  his  license  for  the  1945  season  has 
an  estimated  carrying  capacity  of  627  animal-unit  months.  Except 
for  the  WyoSWy^  sec.  4,  this  range  was  the  same  as  was  included 
in  the  permit  and  in  the  licenses  issued  for  the  years  1941,  1942, 
and  1943. 

The  examiner  found  from  the  evidence  presented  at  the  hearing 
that  according  to  recent  range  surveys,  there  are  1,914  animal-unit 
months  of  Federal  range  in  this  area  available  for  the  use  of  both 
parties.  The  qualifications  of  the  Class  1  base  properties  of  each 
were  found  to  be  as  follows :  Alexander,  993  animal-unit  months  and 
Anderson,  1,934  animal-unit  months.  The  available  Federal  range 
being  insufficient  to  satisfy  the  grazing  demand  of  each  party  m 
full,  it  was  determined  that  a  division  proportionate  to  the  qualified 
demand  of  their  respective  base  properties  for  grazing  privileges 
would  allow  approximately  66  percent  of  1,264  animal-unit  months 
to  the  intervener  and  34  percent  of  650  animal-unit  months  to  the 
appellant.  The  examiner  found  that  the  1945  license  issued  to  the 
appellant  included  Federal  Range  which  lacked  23  animal-unit 
months  of  satisfying  his  proper  proportionate  share  of  the  available 
range,  and  concluded  that  the  Wi4SWi/4  sec.  4  which  the  district 
grazier  had  allotted  to  the  intervener,  with  an  approximate  carrying 
capacity  of  23  animal-unit  months,  should  be  allotted  to  the  appel- 
lant, and  the  intervener's  allotment  reduced  to  that  extent.  The 
examiner  pointed  out  that  during  the  four  years  preceding  1945,  the 
appellant  had  been  allowed  the  use  of  this  tract,  but  was  denied  its 
use  in  1945,  in  favor  of  the  intervener  for  use  in  connection  with  his 
adjoining  private  lands. 

With  the  addition  of  the  WI/2SW14  sec.  4,  the  appellant's  pro- 
portionate share  of  the  Federal  range  based  on  the  qualified  demand 
of  his  base  property  will  be  satisfied.  As  held  by  the  examiner,  the 
number  of  sheep  licensed  should  be  restricted  to  the  number  w^hich 
his  private  property  and  the  allotted  range  will  reasonably  support. 
According  to  the  carrying  capacities  of  the  lands  indicated  by  the 
recent  range  surveys  this  number  would  not  exceed  1,085  sheep.  The 
allowance  to  him  of  more  range  would  not  be  justified  at  the  ex- 
pense of  other  qualified  applicants  to  whom  range  privileges  have 
been  allotted  in  this  area  upon  the  basis  of  the  qualified  demand  of 
their  respective  base  properties. 

The  intervener's  objections  to  the  examiner's  suggestion  regarding 
the  occasional  use  by  the  appellant  of  the  water  developed  on  the 
NEi/^NEi^  sec.  5  by  the  Civilian  Conservation  Corps  as  a  Grazing 
Service  improvement,  raises  a  question  for  consideration  by  the  dis- 
trict grazier  with  a  view  to  the  practicability  of  the  limited  use 
suggested,  without  materially  affecting  the  grazing  use  by  the  in- 
tervener of  the  NV2  said  sec.  5  and  adjoining  lands  included  in  his 
livestock  operations. 
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;:  Among  other  matters,  the  appellant  has  also  contended  on  appeal 
that  the  determination  of  his  grazing  privileges  in  this  area  on  a  year- 
long basis  for  the  use  of  his  base  property  and  the  Federal  range 
jointly  is  improper,  and  that  the  privileges  should  be  allowed  to  him 
on  the  basis  of  an  8  months'  use  of  his  base  property  and  the  Federal 
range  involved,  which  would  allow  an  increase  of  number  of  live- 
stock which  may  be  grazed  in  this  area  during  the  shorter  period, 
the  livestock  to  be  taken  off  this  range  and  base  property  for  about 
4  months  during  the  winter  and  cared  for  on  the  pastures,  fields 
and  feed  along  the  Yellowstone  River  to  the  south  or  the  Missouri 
River  to  the  north,  following  a  custom  of  some  of  the  operators  prior 
to  the  establishment  of  the  grazing  district. 

As  the  privileges  have  been  determined  on  a  year-long  basis,  the 
adoption  of  the  basis  suggested  by  the  appellant  is  not  practicable 
and  does  not  conform  with  the  requirements  of  the  Federal  Range 
Code  upon  the  basis  of  which  the  grazing  privileges  of  the  qualified 
applicants  in  this  area  must  be  determined. 

Paragraph  (a)  of  section  1  of  the  Federal  Range  Code  includes  a 
general  provision  that  possession  of  sufficient  land  or  water  to  insure 
a  year-round  operation  for  a  certain  number  of  livestock  in  connec- 
tion with  the  use  of  the  public  domain  will  be  required  of  all  users.^ 
In  districts  where  land  is  recognized  as  base  property  for  grazing 
privileges  the  land  must  be  qualified  as  ^'dependent  by  use."^  The 
Department  finds  no  error  in  the  application  of  the  regulations  in  the 
examiner's  decision.  The  determination  of  the  carrying  capacity, 
seasons  and  maximum  annual  period  of  use  of  the  Federal  range  in 
a  district  or  administrative  unit  is  committed  to  the  local  grazing 
officials^  and  their  findings  are  accepted  in  the  absence  of  evidence 
that  these  findings  were  improperly  determined.  No  substantial 
evidence  to  that  effect  has  been  offered  in  this  case  and  their  findings 
in  these  respects  are  accepted.  Spicer  Brothers  (A.  21923),  decided 
March  8,  1939;  Grover  C.  Barton  (A.  23946),  decided  October  5, 
1944. 

The  intervener  in  his  appeal  has  suggested  the  need  for  suitable 
fences  to  prevent  the  trespass  of  the  appellant's  livestock  upon  his 
private  lands  and  the  Federal  range  allotted  to  him  in  the  event  the 
examiner's  action  in  allotting  the  Wy2SWi/4  sec.  4  to  the  appellant 
is  sustained.  This  is  a  matter  for  consideration  by  the  local  grazing 
officials  in  connection  with  any  application  for  the  erection  of  fences 
affecting  the  use  of  the  Federal  range  which  may  be  filed  by  any  of 
the  interested  parties. 

The  entire  record  has  been  considered  in  connection  with  the  ap- 
peals, briefs  and  arguments  presented  by  the  parties  and  for  the 
foregoing  reasons  the  decision  of  the  examiner  is  affirmed. 

Oscar  L.  Chapman, 
Acting  Secretary  of  the  Interior. 

2  43  CFR  Cum.  Supp.,  501.1(a). 

3  43  CFR  Cum.  Supp.,  501.2(g). 

4  43  CFR  Cum.  Supp.,  501.5(a). 
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G.  FRED  TUNNARD,  Appellant 
A-24322  Decided  July  SO,  191^6 

1.7  General — Qnaliiication  of  Applicants 

An  applicant  is  not  qualified  to  receive  a  license  if  he  is  not  engaged  in  the 
livestock  business  and  does  not  own  any  livestock. 

DECISION 

G.  Fred  Timnard  has  appealed  from  a  decision  of  an  examiner  of 
the  Grazing  Service  dated  March  12,  1946,  which  rejected  his  ap- 
plication for  license  to  graze  20  cattle  from  July  1,  1945,  to  June  30, 
1946,  upon  the  Federal  range  in  the  WVs  sec.  26,  T.  1  N.,  E,.  16  W., 
N.M.P.M.,  in  New  Mexico  Grazing  District  No.  2. 

The  decision  from  which  appeal  has  been  taken  was  rendered  after 
a  hearing  before  the  examiner  upon  Tunnard's  appeal  from  the 
action  of  the  district  grazier,  in  accordance  with  the  provisions  of 
section  9  of  the  Federal  Kange  Code.^  George  A.  Ralston  to  whom 
a  license  had  been  issued  for  the  range  in  question  and  for  the 
period  stated  appeared  at  the  hearing  and  was  recognized  as  an 
intervener. 

The  examiner  held  that  the  action  of  the  district  grazier  was  cor- 
rect for  the  following  reasons:  (1)  that  the  Federal  range  at  the 
time  the  action  was  taken  was  licensed  to  Jesse  M.  Caudill,  (2)  that 
the  appellant  did  not  then  own  or  control  any  base  proper  (water) 
and,  (3)  that  the  appellant  did  not  own  any  livestock  and  was  not 
engaged  in  the  livestock  business. 

The  record  shows  that  the  tract  in  question  for  several  years  was 
embraced  in  a  homestead  entry  and  became  Federal  range  subject  to 
administration  as  a  part  of  the  grazing  district  u})on  cancellation 
of  the  entry  by  the  General  Land  Office,  on  May  12,  1941,  as  pro- 
vided by  section  6(e)  of  the  Federal  Range  Code^  "in  accordance 
with  customary  use  so  far  as  such  administration  may  be  practicable 
and  consistent  with  good  range  management." 

In  addition  to  the  contention  that  the  Grazing  Service  erred  in 
issuing  grazing  licenses  annually  to  Caudill  for  the  tract  in  ques- 
tion, beginning  in  1942,  and  to  the  intervener  Ralston  for  the  cur- 
rent grazing  season  ending  June  30,  1946,  on  the  alleged  ground 
that  they  did  not  own  or  control  the  base  properties  on  which  their 
applications  were  based  at  the  time  of  issuance,  the  appellant  fur- 
ther contends  that  the  allowance  of  such  licenses  was  not  consistent 
with  good  range  management;  that  the  intervener  cannot  use  the 
said  tract  without  trespassing  on  appellant's  private  land,  and  that 
the  appellant  is  the  owner  of  a  fence  on  the  east  boundary  of  the 
said  tract  for  which  no  payment  has  been  made  by  the  licensee. 

It  was  stipulated  at  the  hearing  that  a  map  showing  the  Federal 
range  in  question  and  the  private  lands  owned  or  controlled  by  the 
respective  parties,  together  with  the  application  files  be  received  in 

143  CFR,  Cum.  Supp.,  501.9. 
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evidence.  Matters  of  fact  believed  to  be  material  to  a  decision  in 
the  case  also  were  stipulated.  No  oral  testimony  or  other  evidence 
was  offered. 

The  examiner  correctly  found  from  the  facts  disclosed  by  the  ap- 
pellant's application  for  the  1945-1946  grazing  season  and  as  stipu- 
lated at  the  hearing,  that  the  appellant  was  not  qualified  under  the 
regulations  to  receive  a  license  for  the  said  period  by  reason  of  the 
fact  that  he  was  not  engaged  in  the  livestock  business  and  that,  on 
the  other  hand,  the  intervener  was  qualified  by  reason  of  his  live- 
stock operations  and  ownership  or  control  of  lands  and  stock-water- 
ing facilities,  to  receive  a  license  for  the  same  period.  The  conclu- 
sion that  the  development  of  a  well  on  his  adjoining  property  did 
not  in  itself  qualify  the  appellant  for  a  license  upon  the  tract  in 
controversy  clearly  was  correct. 

The  examiner  also  was  correct  in  his  instructions  to  the  effect  that 
changes  in  the  status  of  the  ownership  or  control  of  the  adjacent 
privately  owned  properties  should  be  taken  into  consideration  in  the 
granting  of  future  grazing  privileges  upon  the  tract  in  question,  in 
connection  with  the  applications  offered  by  persons  otherwise  quali- 
fied under  the  regulations,  and  which  are  supported  by  adequate  evi- 
dence of  the  basis  of  their  claim  of  ownership  or  control  of  such 
properties. 

With  respect  to  the  appellant's  claim  of  ownership  of  the  fence 
along  the  east  boundary  of  the  said  W^/^  sec.  26,  there  is  no  evidence 
in  the  record  concerning  the  facts  upon  which  this  claim  is  based. 
The  records  of  the  Grazing  Service  submitted  with  the  appeal  show 
that  a  permit  to  maintain  II/2  miles  of  fence  along  the  south  and 
east  sides  of  the  WV2  of  sec.  26  was  granted  to  the  licensee  Caudill 
on  November  30,  1944.  It  further  appears  that  by  application  dated 
June  13,  1945,  the  licensee  Ralston  who  succeeded  Caudill,  made 
application  for  a  permit  to  construct  1  mile  of  allotment  boundary 
fence  from  the  quarter  corner  of  sees.  23  and  26,  south  to  the  quarter 
corner  of  sees.  26  and  35,  which  line  coincides  with  the  east  bound- 
ar}^  of  the  WV2  sec.  26,  which,  it  is  noted,  was  included  in  the  pre- 
vious fence  permit  issued  to  Caudill.  Action  on  this  application 
properly  was  withheld  by  the  district  grazier  pending  disposition 
of  the  conflicting  claims  of  the  appellant  and  intervener  for  grazing 
privileges.  No  application  for  a  permit  to  construct  a  fence  along 
the  west  boundary  of  said  tract,  which  is  referred  to  by  the  ex- 
aminer, has  been  found  with  the  records  transmitted. 

The  appeal  has  been  considered  in  connection  with  the  record 
presented  and  for  the  reasons  herein  stated  the  action  of  the  district 
grazier  and  the  examiner  in  rejecting  the  application  of  the  appel- 
lant for  grazing  license  upon  the  tract  in  question  for  the  1945-1946 
grazing  season  is  affirmed.  Action  upon  future  applications  for 
such  privileges  by  qualified  applicants  possessing  adequate  base  prop- 
erty will  be  taken  by  the  Grazing  Service  as  is  consistent  with  the 
provisions  of  section  6(e)  of  the  Federal  Range  Code. 

C.  GiRARD  Davidson, 

Assistant  Secretary. 
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ART  L.  MURRY,  Appellant 
A-24259  Decided  September  11,  19^6 

1.6  General — Notice 

Sufficient  notice  in  an  action  to  cancel  a  ten-year  permit  is  provided  which 
states  "That  the  above  action  was  taken  because  it  was  found  that  the 
property  which  you  had  under  your  control  did  not  have  priority  nor 
commensurability  to  qualify  you  for  the  permit  which  was  issued.  *  *  * 
There  is  no  Federal  range  available  for  Class  2  applicants  within  the  Big 
Flats  Unit." 

15.3  Review  Proceedings — Rehearing 

A  motion  for  rehearing  will  be  denied  where  the  grounds  advanced  in  sup- 
port of  the  motion  are  substantially  the  same  as  those  presented  on  appeal 
and  the  record  in  the  case  provides  no  reason  for  disturbing  the  decision. 

DECISION 

Art  L.  Murry  has  filed  a  motion  for  rehearing  in  the  matter  of  the 
decision  of  the  Department  dated  April  15,  1946,  which  affirmed  on 
appeal  a  decision  of  an  examiner  of  the  Grazing  Service^  holding  for 
cancellation  in  part  a  10-year  permit  issued  to  him  on  March  18,  1943, 
under  the  provisions  of  the  Taylor  Grazing  Act.^ 

The  grounds  advanced  in  support  of  the  motion  for  rehearing  are 
substantially  the  same  as  those  presented  on  appeal;  they  were  con- 
sidered by  the  examiner  and  the  Department  at  the  time  the  decisions 
were  rendered. 

The  grazing  privileges  granted  under  the  permit  were  reduced 
under  the  authority  of  section  9(d)  of  the  Federal  Range  Code^ 
licenses  or  permits  to  the  extent  that  they  have  been  issued  improp- 
erly or  erroneously. 

It  is  contended  in  substance  that  the  notice  issued  to  the  appellant 
was  defective  in  that  it  did  not  conform  with  the  requirements  of 
the  said  section  of  the  Code  which  provides  that  "such  notice  will 
set  forth  fully  the  reasons  for  the  proposed  cancellation  *  *  *,"  and 
that  the  case  should  be  remanded  for  further  proceedings  in  con- 
formity therewith.  It  is  further  contended  that  there  was  error  in 
the  finding  that  the  use  of  water  was  not  considered  as  a  base  for 
the  granting  of  grazing  privileges  in  the  area  in  question. 

The  records  of  the  Grazing  Service  were  made  part  of  the  record 
in  the  proceedings.  They  disclose  that  the  proceeding  was  initiated 
by  the  district  grazier  by  sending  a  letter  to  the  appellant  dated 
January  6,  1945,  which  reads  in  part  as  follows : 

This  office,  in  checking  through  your  case  folder  and  dependent  property 
survey,  found  that  an  error  had  been  made  in  issuing  you  the  Ten-Year  Permit, 
Contract  No.  I-2-dg-8587.  This  permit  was  issued  on  Mar.  18,  1943  and  was 
to  cover  the  period  from  July  1,  1943  to  June  30,  1953.  The  permit  was  for 
205  cattle,  from  July  1  to  June  30,  of  each  year,  60%  Federal  Range.  This 
permit  entitled  you  to  1,476  animal  unit  months  of  feed  on  the  range,  each  year. 

The  dependent  property  survey  report,  and  the  subsequent  hearings  that  were 
held  indicate  that  you  are  entitled  to  21  head  of  cattle,  year  long,  63%  Fed- 
eral Range. 


1  Effective  July  16,  1946,  the  General  Land  Office  and  the  Grazing  Service  were  abol- 
ished and  their  functions  were  transferred  to  the  Bureau  of  Land  Management,  by 
Reorganization  Plan  No.  3  of  1946   (11  F.R.  7875,  7876;  7776). 

2  Act  of  June  28,  1934   (48  Stat.  1269,  43  U.S.C.  315  et  aeq.),  as  amended. 
8  43  CFR,  Cum.  Supp.,  501.9(d). 
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On  Jan.  17,  1945,  at  Moab,  Utah,  you  should  be  present  to  show  cause  why 
your  permit  should  not  be  reduced  to  21  head  of  cattle,  year  long,  63%  Federal 

Range. 

That  this  letter  was  received  is  indicated  by  the  letter  of  January  31, 
1945,  with  respect  to  which  a  registry  return  receipt  shows  service 
as  of  February  1,  1945.  It  is  stated  in  the  letter  that  the  appellant 
made  his  appearance  before  the  district  grazier  in  response  to  the 
notice  of  January  6,  and  that  his  showing  as  to  why  the  proposed 
action  should  not  be  taken  was  considered  insufficient.  The  reason 
for  the  action  was  stated  as  follows : 

The  above  action  was  taken  because  it  was  found  that  the  property  which 
you  had  under  your  control  did  not  have  priority  nor  commensurability  to 
qualify  you  for  the  permit  which  was  issued.  This  is  in  accordance  with  Sec- 
tion 6-B  and  6-C  1.  There  is  no  Federal  Range  available  for  Class  2  appli- 
cants within  the  Big  Flats  Unit.* 

Upon  receipt  of  the  letter  of  January  31,  he  filed  a  written  pro- 
test which  was  accepted  as  an  appeal  from  the  proposed  action  and 
the  case  thereafter  was  set  for  hearing  and  proceedings  were  had 
as  disclosed  by  the  record  of  the  hearing  and  the  examiner's  decision. 

The  notices  appear  to  have  been  sufficient  to  advise  him  of  the 
Treason  for  the  proposed  action  and  while  he  was  not  represented 
by  counsel  at  the  hearing  and  the  presentation  of  his  case  was  in- 
formal, there  is  no  indication  that  he  was  not  afforded  full  oppor- 
tunity to  present  it,  together  with  material  evidence  bearing  upon 
the  questions  before  the  examiner. 

The  basis  for  the  ratings  of  the  appellant's  base  properties  is  dis- 
cussed in  the  decision  rendered  and  for  the  reasons  therein  stated 
his  base  properties  were  found  to  be  qualified  as  within  Class  1  of 
the  preference  classes  prescribed  by  the  Code,  for  the  numbers  of 
livestock  as  determined  by  the  examiner.  It  appears  that  the  privi- 
leges of  Class  1  applicants  in  the  area  exhaust  the  carrying  capacity 
of  the  available  range.  No  question  has  been  raised  concerning  the 
correctness  of  the  rating  of  the  lands  offered  by  him  as  base  prop- 
erty as  determined  by  the  examiner  which  conforms  with  the  pre- 
vious decisions  rendered  by  the  Department  and  the  examiner. 

According  to  the  affidavit  of  a  member  of  the  advisory  board  of 
the  district  submitted  with  the  motion,  consideration  has  in  the  past 
been  given  to  the  question  of  whether  water  should  be  recognized 
as  base  property.  However,  there  is  nothing  in  the  record  before 
the  Department  to  warrant  a  conclusion  that  a  rule  to  that  effect 
was  adopted  and  applied  in  the  allowance  of  the  range  privileges  in 
this  area. 

The  records  of  the  Grazing  Service  show  that  the  landholdings  of 
the  appellant  have  changed  from  time  to  time  during  the  period 
this  area  has  been  administered  under  the  Taylor  Grazing  Act,  but 
that  at  the  time  the  permit  was  issued  his  landholdings,  consisting 
of  his  settlement  claim  and  leased  State  lands,  were  substantially  as 
considered  in  the  decisions  and  rated  in  accordance  with  the  Fed- 
eral Eange  Code. 

As  pointed  out  in  the  decision,  the  determination  of  whether  a 
land  or  a  water  base  should  be  adopted  in  a  particular  area  as  a 
basis  for  the  classification  of  properties,  rests  primarily  with  the 


4  43  CFR,  C\m.  Supp.,  501.6b(c),c(l). 
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local  grazing  officials  and  the  advisory  board.  Any  proposed 
changes  in  the  rules  should  properly  be  initiated  by  them  and  such 
changes  would  involve  a  reexamination  and  rerating  of  the  proper- 
ties of  all  the  users  in  the  area  to  which  the  rule  is  applicable. 

The  record  has  again  been  reviewed,  the  Department  finds  no 
reason  for  disturbing  the  decision  and  the  motion  for  rehearing 
therefore  is  denied. 

Warner  W.  Gardner, 
Assistant  Secretary  of  the  Interior, 


JESS  W.  COEN,  Appellant 
A-2430S  Decided  Octoher  25,  191^6 

7.1  Base  Property  (Water) — Priority 

Since  the  lands  in  question  were  embraced  in  a  homestead  entry  during  the 
priority  period,  1929  to  1934,  the  waters  of  both  applicants  could  not  qual- 
ify as  "prior  waters."  Neither  party  is  entitled  to  a  preference  right  to 
an  allotment  of  all  the  range  lying  adjacent  to  the  respective  base  waters. 

DECISION 

Jess  W.  Corn  has  appealed  from  an  order  of  an  examiner  of  the 
Grazing  Service^  dated  January  14,  1946,  which  dismissed  his  ap- 
peal from  the  action  of  the  district  grazier  denying  his  application 
for  grazing  privileges  for  the  1945-1946  grazing  season  upon  cer- 
tain tracts  of  Federal  range  in  New  Mexico  Grazing  District  No.  6. 
The  tracts  are  described  as  the  Sy2SEi4  sec.  17;  NE14,  N1/2SE14, 
SE14SE1/2  sec.  20,  T.  7  S.,  K.  23  E.,  N.M.P.M.,  containing  approxi- 
mately 360  acres.  The  appeal  was  dismissed  by  the  examiner  upon 
the  motion  of  the  intervener,  Florence  C.  McKnight,  to  whom  an- 
nual grazing  licenses  had  theretofore  been  issued  for  the  described 
land. 

The  record  shows  that  the  appellant  and  the  intervener  are  opera- 
tors of  livestock  upon  adjoining  allotments  comprising  their  pri- 
vately owned  lands  and  adjacent  Federal  range  in  this  district  and 
that  questions  raised  on  appeal  concerning  the  allotment  of  the  Fed- 
eral range  in  this  area,  including  the  tracts  described  above,  have 
been  the  subject  of  two  previous  decisions  by  the  examiner  which 
were  rendered  after  hearings  were  held  pursuant  to  the  provisions 
of  section  9  of  the  Federal  Range  Code,^  at  which  McKnight  ap- 
peared as  an  intervener. 

In  a  decision  rendered  by  the  examiner  on  December  8,  1941,  which 
concerned  the  allotment  of  760  acres  of  Federal  range  comprising 
tracts  in  sees.  17,  18,  19,  and  20,  T.  7  S.,  E.  23  E.,  and  sec.  24,  T.  7  S., 
R.  22  E.,  the  examiner  allotted  to  the  intervener  the  360  acres  lo- 
cated in  sees.  17  and  20,  involved  in  the  present  proceeding  and  to 
the  appellant  the  remaining  tracts  containing  approximately  400 
acres.  No  appeal  was  taken  to  the  Department  from  this  decision 
by  either  party. 

1  Effective  July  16,  1946,  the  General  Land  Office  and  the  Grazing  Service  were  abol- 
ished and  their  functions  were  transferred  to  the  Bureau  of  Land  Management,  by 
Reorganization  Plan  No.  3  of  1946   (11  F.R.  7875,  7876;  7776). 

243  CFR,  Cum.  Sup^p.,  501.9. 
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A  later  application  of  the  appellant,  filed  January  5,  1943,  for  a 
license  for  the  1942-1943  grazing  season,  however,  included  with 
other  lands,  the  360  acres  allotted  to  the  intervener  by  the  examiner. 
This  application  was  rejected  by  the  district  grazier  as  to  this  land, 
"on  conformance  with  the  examiner's  decision."  The  appellant  at 
that  time  was  serving  with  the  United  States  Army  and  by  letter 
of  May  10,  1943,  he  indicated  his  desire  to  appeal,  but  no  formal 
appeal  was  filed  and  no  further  action  was  taken  by  the  Grazing 
Service  at  that  time.  By  a  subsequent  letter  dated  October  2,  1944, 
he  advised  the  district  grazier  that  he  had  evidence  which  contro- 
verted certain  of  the  findings  of  fact  in  the  examiner's  decision  of 
December  8,  1941,  and  requested  a  further  hearing  of  the  case  which 
was  allowed.  Both  the  appellant  and  the  intervener  appeared  at 
the  hearing  at  the  time  and  place  set  and  were  represented  by  counsel. 

On  February  6,  1945,  the  examiner  rendered  a  second  decision, 
adhering  to  his  former  decision  respecting  the  allotment  of  the  360 
acres  in  controversy  to  the  intervener.  No  testimony  was  offered 
by  the  parties  at  this  hearing,  the  case  having  been  submitted  upon 
the  facts  as  stipulated  by  the  parties.  In  the  previous  decision,  the 
examiner  had  found  that  a  natural  water  hole  in  the  bed  of  the 
Macho  arroyo  within  the  SW1/4SE1/4  sec.  20,  which  tract  is  owned 
by  the  intervener,  is  a  full-time,  prior  water,  within  Class  1  of  the 
preference  classes  defined  in  section  4  of  the  Federal  Range  Code,^ 
and  that  as  such  it  was  qualified  as  competing  water  with  the  Con- 
nell  well  of  the  appellant,  situated  in  the  NEl^SWl/4  sec.  28,  which 
it  is  conceded,  also  is  adequate  to  service  the  area  in  controversy,  by 
reason  of  its  location  and  dependable  water  supply.  It  was  stipu- 
lated by  the  parties  at  the  second  hearing  that  the  said  water  hole 
is  not  a  year-long  water  but  that  it  is  in  fact  a  part-time  water  avail- 
able for  watering  livestock  during  about  6  months  in  each  year. 

The  examiner  decided,  however,  that  since  the  intervener  owned  a 
well  in  the  NE14  sec.  8  which  is  considered  to  be  a  full-time  water, 
the  fact  that  the  water  hole  in  sec.  20  is  not  a  full-time  water,  did 
not  materially  affect  the  rights  of  the  parties  so  far  as  the  respective 
qualifications  of  their  base  properties  are  concerned.  He  held  that 
the  w^ater  hole  in  fact  was  a  supplemental  water,  from  which  the 
range  involved  may  be  serviced  for  at  least  6  months  of  the  year, 
and  that  its  use  as  such  when  water  is  available  conforms  with  the 
common  practice  of  the  livestock  operators  in  this  district  in  pro- 
viding and  using  supplemental  waters  in  tanks  and  water  holes  to 
better  service  the  parts  of  their  range  more  distant  from  their  full- 
time  waters. 

Furthermore,  he  correctly  found  that  since  the  lands  in  question 
were  embraced  in  a  homestead  entry  and  were  not  vacant  public 
domain  during  the  priority  period,  1929  to  1934,  the  waters  of 
neither  party  with  respect  thereto  are  qualified  as  "prior  water"  as 
defined  in  section  2(Z)  of  the  Federal  Range  Code,*  and  hence  are 
not  within  Class  1  of  the  preference  classes  defined  in  section  4  of 
the  Code.^  Neither  party,  therefore,  is  entitled  to  a  preferred  right 
to  an  allotment  of  all  of  the  range  lying  adjacent  to  the  respective 


3  43  CFR,  Cum.  Supp.,  501.4. 
443  CFR,  Cum.  Supp.  501.2(0- 
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base  properties,  and  the  question  for  determination  is  whether  the 
division  as  made  by  the  examiner  is  fair  and  equitable  to  the  parties. 

In  his  decision  of  1941  the  examiner  made  certain  adjustments  in 
the  allotment  of  the  available  range  between  the  parties,  which  in 
his  opinion  relieved  the  inequities  apparent  in  the  allotments  pre- 
viously made  by  the  district  grazier,  who  had  included  within  the 
boundaries  of  the  intervener's  allotment,  880  acres  of  the  appellant's 
private  lands.  However,  the  360  acres  now  in  controversy,  which 
were  awarded  to  intervener,  as  her  fair  proportion,  were  separated 
from  the  remainder  of  her  allotment  by  a  40-acre  tract  described  as 
the  NE1/4SE1/4  sec.  17,  which  is  owned  by  the  appellant.  The  in- 
tervener claimed  at  that  time  that  she  could  gain  access  to  this  area, 
through  the  use  of  an  old  road  crossing  the  appellant's  lands  for  a 
quarter  mile  near  the  section  line  between  sees.  16  and  17  and  that 
the  area  had  been  used  for  years  in  connection  with  the  properties 
now  owned  or  controlled  by  her. 

Frequently  in  grazing  districts,  problems  arise  in  connection  with 
the  apportionment  of  the  Federal  range  among  several  qualified 
livestock  operators,  due  to  the  intermingling  of  public  and  private 
lands,  which  are  difficult  of  proper  adjustment  in  a  manner  which 
will  permit  the  designation  of  individual  allotments  of  range  to  the 
adjoining  operators  without  the  full  cooperation  of  the  interested 
parties.  Frequently  agreements  between  the  parties  respecting  the 
use  of  certain  of  their  privately  owned  tracts,  will  permit  the  most 
practical  operation  of  their  properties  in  connection  with  the  inter- 
mingled Federal  range  lands. 

The  range  in  dispute  as  allotted  to  the  intervener  has  been  used 
for  a  number  of  years  in  connection  with  her  livestock  operations 
and  its  use  as  a  part  of  her  present  allotment  appears  to  be  prac- 
ticable. The  appellant,  however,  contends  that  these  lands  cannot 
be  used  by  her  without  trespassing  upon  his  private  lands  and 
that  due  to  the  character  of  the  terrain  their  allotment  to  her  does 
not  permit  him  to  make  proper  use  of  his  private  lands  and  other 
Federal  range  which  has  been  allotted  to  him. 

It  is  apparent  that  both  the  appellant  and  the  intervener  are 
qualified  for  grazing  privileges  and  that  the  use  of  the  Federal 
range  in  the  area  in  which  both  have  been  operating  should  be 
made  in  a  practical  manner  and  consistent  with  good  range  man- 
agement. The  changes  as  made  by  the  examiner  were  of  benefit  to 
the  appellant  in  relieving  the  apparent  inequity  which  existed  in 
the  allotments  as  originally  made  by  the  district  grazier,  due  to  the 
inclusion  of  some  880  acres  of  the  appellant's  private  lands  within 
the  boundaries  of  the  intervener's  allotment.  As  hereinbefore  noted, 
the  area  allotted  to  the  intervener  and  now  in  dispute  is  separated 
from  her  other  lands  by  an  intervening  tract  of  40  acres  which  is 
owned  by  the  appellant.  The  Department  is  without  authority  to 
control  the  use  of  privately  owned  lands  and  the  examiner  so  ruled, 
leaving  the  question  of  right  of  ingress  or  egress  to  the  range  in- 
volved for  determination  as  between  the  parties. 

Upon  review  of  the  records  in  connection  with  the  examiner's 
decisions  of  December  8,  1941,  and  February  6,  1945,  from  neither 
of  which  an  appeal  was  taken,  the  Department  is  of  the  opinion 
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that  the  proportionate  division  of  the  range  in  this  area  as  between 
the  appellant  and  the  intervener  was  fair  to  both  parties,  and  should 
not  be  disturbed.  This,  however,  does  not  preclude  the  parties  from 
making  further  adjustments,  acceptable  to  themselves  and  the  local 
administrative  officers,  which  will  permit  of  the  best  practical  uti- 
lization of  the  Federal  range  in  connection  with  their  private  ranch 
properties. 

Since  the  material  issues  were  considered  in  the  examiner's  pre- 
vious decisions,  and  the  evidence  which  the  appellant  proposed  to 
offer  in  the  proceedings  before  the  examiner  on  November  30,  1945, 
raised  no  further  issues  of  fact  material  to  a  decision  of  the  case, 
the  action  of  the  examiner  in  dismissing  the  present  appeal  from 
the  action  of  the  district  grazier  upon  his  application  for  the  1945— 
1946  grazing  season  is  affirmed. 

Oscar  L.  Chapman, 

Acting  Secretary. 


HARVEY  BROTHERS,  Appellant 
A-24482  Decided  March  28, 19Jf7 

1.2  General — ^Authority  of  Subordinate  Officials 

The  recommendations  of  the  advisory  board  are  not  binding  upon  the  district 
grazier  who  is  authorized  to  follow  or  reject  the  recommendations. 

1.3  General — Advisory  Boards 

The  recommendations  of  the  advisory  board  are  not  binding  upon  the  district 
grazier  who  is  authorized  to  follow  or  reject  the  recommendations. 

3.11  Appeal  Procedure — ^Burden  of  Proof 

An  applicant  for  a  grazing  license  or  permit  has  the  burden  of  proving  hi» 
qualifications. 

DECISION 

James  G.  Harvey  and  Leonard  H.  Harvey,  doing  business  as  the 
Harvey  Brothers,  have  appealed  from  a  decision  of  August  2,  1946, 
by  the  examiner,  Bureau  of  Land  Management,  which  affirmed  a  deci- 
sion by  the  Kegional  Grazier,  Colorado  Grazing  District  No.  5.^ 

The  Harveys  were  granted  a  10-year  permit  (I-8-dg-37l6)  from 
June  1,  1943,  to  May  31,  1953,  to  graze  cattle,  to  the  extent  of  1837 
animal-unit-months  annually,  on  Federal  range  in  the  Colorado 
Grazing  District  No.  5  (Koyal  Gorge,  Tallahassee  Unit).  Included 
in  their  permit  was  an  allotment  for  237  animal-unit-months  on 
certain  Federal  range  under  their  fence  and  on  the  Federal  range 


1  This  appeal  was  filed  on  September  4.  1946,  under  the  provisions  of  section  9  (j)-(l) 
of  the  Federal  Range  Code  (43  CFR,  Cum.  Supp.,  501.9  (j)-(l))  which  provided  for 
appeal  to  the  Secretary  from  decisions  of  the  Examiner.  By  Circular  1630  (11  F.R. 
14495,  December  18,  1946)  of  December  11,  1946,  the  Federal  Range  Code  was  revised 
to  provide  that  appeals  from  decisions  o^  Examiners  of  the  Bureau  of  Land  Manage- 
ment must  be  made  to  the  Director  of  the  Bureau,  43  CFR  161. 9(j),  subject  to  any 
further  appeal  to  the  Secretary  of  the  Interior.  43  CFR  161.0 (m).  Since  this  appeal 
to  the  Secretary  was  filed  before  the  issuance  of  Circular  1630,  the  appeal  is  being 
decided  by  the  Secretary  instead  of  being  remanded  for  initial  consideration  by  the 
Director.  The  Secretary  of  course  has  authority  to  decide  the  matter  without  waiting 
for  action  by  the  Director,  irrespective  of  what  provision  the  regulations  make  for  con- 
sideration by  subordinate  officials.  West  v.  Standard  Oil  Co..  278  U.S.  200,  213  (1929)  ; 
Knight  v.  United  States  Land  Association,  142  U.S.  161,  177,  178  (1891)  ;  George  C. 
Vournas,  56  I.D.  390,  392   (1938). 
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"laying  back  of  patented  land  to  water  shed  divide  between  Currant 
Creek  and  Sand  Gulch"  in  T.  IT  S.,  R.  72  W.,  6th  P.M.,  Colorado. 
This  allotment,  up  to  the  summit  of  the  divide,  was  in  accordance 
with  the  Harveys'  application  of  May  13,  1943,  and  was  on  the 
same  area  of  Federal  range  included  in  their  previous  grazing  li- 
cense. The  Harveys,  however,  desired  that  their  allotment  be  ex- 
tended further  eastward  into  the  canyon  of  Currant  Creek. 

A  field  examination  of  the  Currant  Creek  and  Sand  Gulch  drain- 
age areas  was  made  on  August  2,  1945,  by  the  Regional  Grazier, 
the  District  Grazier  James  Harvey  and  his  son,  Dave  and  Nate 
Patton,  W.  H.  Wingo,  and  a  committee  of  the  Advisory  Board  of 
Colorado  Royal  Gorge  Grazing  District  No.  5,  consisting  of  Clyde 
T.  Chess  and  Paul  L.  Huntley.  On  August  20,  1945,  the  Regional 
Grazier  concurred  in  the  recommendation  of  the  District  Grazier 
and  the  advisory  board  that  the  Harveys'  allotment  remain  un- 
changed. The  Regional  Grazier  held  that  none  of  the  public  lands, 
except  those  in  the  so-called  Woods  pasture,  had  been  used  con- 
sistently in  connection  with  the  Harveys'  12-Mile  Ranch;  and  that 
whatever  grazing  use  had  been  made  of  the  public  lands  outside  the 
Woods  pasture  was  but  a  casual  use  which  did  not  amount  to  "live- 
stock operations  that  are  recognized  as  established  and  continuing 
and  which  normally  involve  the  substantial  use  of  the  public  range 
in  a  regular,  continuing  manner  each  year"  as  prescribed  by  section 
la  of  the  Federal  Range  Code.^  The  Regional  Grazier  thus  held 
that  the  Harveys'  base  property  was  not  dependent  by  use  on  the 
Federal  range  outside  the  Woods  pasture  and  therefore  had  no 
qualified  demand  on  that  Federal  range.  Nevertheless,  the  Regional 
Grazier  held  that  the  area  of  Federal  land  between  the  Harveys' 
privately  owned  land  and  the  top  of  the  divide  between  Currant 
Creek  and  Sand  Gulch  should  remain  in  the  Harveys'  allotment 
because  its  geographical  situation  made  its  use  by  the  Harveys' 
livestock  more  practicable  than  its  use  by  any  other  permitted,  live- 
stock. The  Harveys'  argument  that  they  need  the  additional  allot- 
ment of  land  in  the  Currant  Creek  Canyon  because  they  need  the 
water  in  Currant  Creek  in  order  to  be  able  to  use  the  Federal  range 
already  allotted  to  them  from  their  property  to  the  top  of  the 
divide  was  rejected  by  the  Regional  Grazier,  stating  that  the  slopes 
of  Currant  Creek  are  so  precipitous  that  livestock  grazing  on  the 
Federal  range  which  slopes  toward  Sand  Gulch  are  unable  to  go 
down  to  water  in  Currant  Creek,  and  that  even  if  domestic  cattle 
could  be  made  to  do  so,  such  practice  would  not  be  good  range 
management.  But  the  Regional  Grazier  concurred  in  the  recom- 
mendation of  the  District  Grazier  and  the  Advisory  Board  that  if 
and  when  the  Harveys  are  temporarily  short  of  water  on  their 
12-Mile  Ranch,  the  District  Grazier  should  make  temporary  ar- 
rangements for  their  cattle  to  go  up  Currant  Creek  from  their  ranch 
until  they  find  sufficient  water. 

Upon  appeal  to  the  Examiner,  a  hearing  was  held  before  the 
Examiner  on  July  26,  1946,  attended  by  the  appellant,  James  G. 
Harvey,  by  the  interveners,  U.  Patton,  Earl  C.  Moore  and  W.  H. 
Wingo,  by  the  Regional  Grazier  and  the  District  Grazier,  by  the 

3  43  CFR  161.1(a)    (formerly  43  CFR,  Cum.  Supp.,  501.1(a)). 
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advisory  board  members,  Clyde  T.  Chess  and  Paul  Huntley,  and  by 
Joe  W.  Gray,  one  of  the  lessees  of  the  Harvey  Brothers'  Woods 
pasture.  The  parties  stipulated  that  the  issue  was  whether  the 
extent  of  dependency  by  use  of  the  Harveys'  base  property  had 
been  correctly  computed  under  Section  2(g)(1)  of  the  Federal 
Range  Code,^  since  the  qualifications  for  grazing  privileges  on  the 
Federal  range  here  involved,  on  the  basis  of  dependency  by  use, 
depend  on  the  extent  of  the  use  made  of  the  Federal  range  by 
livestock  in  connection  with  the  base  property  during  the  priority 
period  for  this  grazing  district.^  Since  the  Colorado  Grazing  Dis- 
trict No.  5  was  established  on  August  7,  1940,  the  priority  period 
was  the  5  years  immediately  preceding  that  date,^  ^.e.,  August  7, 
1935  to  August  6,  1940. 

It  appears  that  the  Harveys'  base  properties  had  been  used  dur- 
ing the  priority  period  not  by  livestock  of  the  Harveys,  but  by 
livestock  of  four  different  grazing  operators  who  had  leased  the 
Harveys'  base  properties.  The  Examiner  found  that  the  only  use 
of  Federal  range  in  the  canyon  of  Currant  Creek  and  outside  the 
Woods  pasture  during  the  priority  period  was  by  cattle  of  lessees, 
Chapson  and  Gray,  during  the  period  June  27  to  July  22,  1939,  and 
at  other  times  only  by  such  cattle  as  strayed  or  broke  through  the 
fences.  The  Examiner  further  found  that  the  livestock  operations 
of  the  various  lessees  were  not  in  the  nature  of  complete  12-month 
operation  units  based  on  the  Harveys'  base  properties  and  the  pub- 
lic domain  used  in  connection  therewith,  but  rather  were  merely 
supplemiental  to  other  sources  of  forage.  He  held  that  the  Harveys' 
base  property  was  not  dependent  by  use  upon  the  Federal  range 
outside  the  Woods  pasture  under  section  2(g)  of  the  Federal  Range 
Code  and  therefore  was  not  a  class  1  property  entitling  the  Harveys 
to  the  use  of  additional  Federal  range  already  allocated  to  the 
owners  of  class  1  properties,  as  the  interveners  admittedly  are.^ 
Nevertheless  the  Examiner  held  that  in  the  interest  of  good  range 
management  he  would  not  require  that  the  Federal  range  between 
the  Harveys'  patented  land  and  the  watershed  divide  between  Cur- 
rant Creek  and  Sand  Gulch  should  be  reallocated  to  Moore,  al- 
though the  Harveys'  properties  were  only  in  class  2  as  to  this  Fed- 
eral range  whereas  Moore's  were  recognized  as  in  class  1.  The 
Examiner  therefore  affirmed  the  decision  of  the  Regional  Grazier. 

In  their  appeal  (A-24482),  the  Harvey  Brothers  charge  that  Paul 
Huntley,  as  an  applicant  and  former  user  of  the  major  part  of  the 

8  43  CFR  161.2  (formerly  43  CFR,  Cum.  Supp.,  501.2)  :  "(g)  'Land  dependent  by  use' 
means  forage  land  which  is  of  such  character  that  the  conduct  of  an  economic  livestock 
operation  requires  the  use  of  the  Federal  range  in  connection  with  it  and  which,  in  the 
5-year  *  *  *  'priority  period,'  was  used  as  a  part  of  an  established,  permanent,  and 
continuing  livestock  operation  for  any  two  consecutive  years  or  for  any  three  years  in 
connection  with  substantially  the  same  part  of  the  public  domain,  now  part  of  the 
Federal  range  *  *  * 

"The  extent  of  the  dependency  by  use  of  land  shall  be  subject  to  the  following : 
"(1)   The  dependency  by  use  in  no  event  shall  exceed  the  average  annual  amount  of 
forage  that  was  customarily  and  properly  utilized  by  the  livestock  operation  during  the 
priority  period  on  that  part  of  the  public  lands  which,  at  the  time  of  the   issuance  of 
the  license  or  permit,  is  Federal  range." 

4  43  CFR  161.2(g). 

5  43  CFR  161.2(g). 

6  Class  1  land  is  land  dependent  by  use ;  class  2  land  Is  land  dependent  only  by  loca- 
tion. 43  CFR  161.4.  Holders  of  class  2  preferences  are  subordinate  to  holders  of  class  1 
preferences.  See  43  CFR  161.6(b)  ;  Solicitor  Margold's  opinion  of  June  21,  1937,  56 
I.D.  62. 
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lands  involved,  was  prejudiced  against  the  Harvey  Brothers;  that 
because  of  Clyde  Chess'  unfamiliarity  with  the  facts  involved,  Hunt- 
ley's bias  dominated  the  recommendations  of  the  advisory  board; 
and  that  the  Regional  Grazier  and  the  District  Grazier  were  both 
biased  against  the  Harveys  because  these  officials  permitted  Huntley 
to  participate  in  the  decision  despite  the  Harveys'  statements  that 
Huntley  was  not  qualified  to  do  so.  In  addition,  the  Harveys  charge 
that  "the  office  of  the  district  grazier  was  used  by  personnel  of  the 
grazing  service  to  gather  evidence  and  contact  the  appellants'  wit- 
ness or  witnesses  to  the  detriment  of  the  appellants'  interests" ;  that 
the  District  Grazier  "misrepresented  the  attitude  of  fairness  and 
impartiality  of  the  grazing  service  to  permittees,  and  contrarily, 
actively  supported  the  Grazing  Service's  efforts  to  defeat  the  cause 
of  the  appellants";  that  "the  Grazing  Service  acted  in  the  capacity 
of  representatives  for  the  interveners,  and  not  as  a  fair  and  impar- 
tial governmental  agency";  that  "the  questioning  of  witnesses  and 
employment  of  leading  questions  indicated  clandestine  cooperation." 

On  the  merits  of  the  case,  the  Harveys  urge  that  it  was  erroneous 
to  construe  as  "casual"  a  livestock  operation  "where  the  stock  is  in 
the  possession  of  the  owner  from  year  to  year"  and  that  "seasonal 
changes  from  range  to  range,  and  range  to  pasture,  and  pasture  to 
ranch,  are  all  a  part  of  the  cycle  of  continuous  operation  and  that 
a  majority  of  representative  stockmen  of  the  west  operate  on  that 
basis."  They  urge  that  the  lessees  of  the  Harveys'  base  properties 
were  such  "representative  stockmen  carrying  on  continuous  or  con- 
tinuing operations  of  many  years  standing"  and  that  their  use  of 
the  Harveys'  lands  during  the  priority  period  "therefore  qualified 
the  lands  in  question  for  the  years  so  used."  The  Harveys  also 
allege  that  there  never  was  a  fence  on  the  north  side  of  the  12-Mile 
Ranch,  nor  was  the  fence  around  the  Woods  pasture  in  sufficient 
repair  until  1939,  to  restrict  cattle  from  grazing  on  the  public  do- 
main in  question. 

The  Harveys  have  made  grave  charges  against  officials  of  the 
Bureau  of  Land  Management  and  against  the  propriety  of  the 
adjudicatory  procedures  in  this  case.  If  the  Harvey  Brothers  were 
in  fact  prejudiced  by  bias  such  as  they  here  charge,  the  Department 
would  clearly  be  under  a  duty  to  vacate  the  decisions  of  the  Regional 
Grazier  and  the  Examiner  and  remand  the  case  for  new  proceedings 
before  unbiased  officials  and  upon  unbiased  recommendations.  The 
Department  has  therefore  carefully  and  meticulously  scrutinized 
and  analyzed  the  present  case  to  ascertain  whether  the  Harveys' 
charges  are  in  any  way  sustainable.  Such  review  reveals  nothing, 
either  in  the  record  or  in  any  inference  which  could  reasonably  be 
drawn  from  any  facts  or  circumstances  in  the  case,  to  sustain  the 
Harveys'  charges.  The  land  here  sought  by  the  Harveys'  in  the 
canyon  of  Currant  Creek  has  been  in  the  allotment  of  livestock 
operators  other  than  the  Harvey  Brothers  since  1941.  The  Harveys 
are  seeking  to  change  the  existing  allotments.  It  was  therefore  the 
duty  and  function  of  the  officials  of  the  Bureau  of  Land  Manage- 
ment to  ascertain  the  facts  and  fairly  and  impartially  settle  the 
controversy.  The  record  indicates  a  sincere  effort  on  the  part  of  the 
Regional  and  District  Grazier  to  ascertain  the  facts,  impartially. 
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patiently,  completely;  and  to  deal  fairly  with  all  the  parties  in- 
volved. There  is  no  evidence  of,  nor  any  basis  for  inferring  the 
existence  of,  any  bias  against  the  Harvey  Brothers  on  the  part  of 
either  the  Eegional  or  District  Grazier.  On  the  contrary,  having 
held  that  the  Harveys'  base  property  was  not  qualified  by  depend- 
ency by  use  during  the  priority  period  to  be  classed  as  class  1  prop- 
erty with  respect  to  any  Federal  range  outside  the  Woods  pasture, 
the  Regional  and  District  Grazier  would  have  been  more  consistent 
had  they  denied  to  the  Harvey  Brothers  any  allotment  to  the  Fed- 
eral range  outside  the  Woods  pasture.  But  in  the  interest  of  good 
range  management  they  desired  to  effect  a  workable  grazing  compro- 
mise which  would  enable  the  most  practicable  and  satisfactory  uti- 
lization of  the  limited  range  amongst  all  parties  and  so  they  con- 
tinued in  the  Harvey  Brothers'  allotment  the  Federal  range  between 
their  land  and  the  divide  between  Currant  Creek  and  Sand  Gulch 
and  also  provided  that  in  times  of  water  shortage  the  Harveys'  cat- 
tle would  be  allowed  to  go  up  Currant  Creek  from  their  ranch  to 
water.  Thus,  the  decisions  of  the  Regional  and  District  Graziers 
were  more  favorable  to  the  Harveys  than  was  necessary  in  the  light 
of  their  conclusions  as  to  the  extent  of  the  Harveys'  qualifications. 

The  questioning  of  witnesses  at  the  hearing  was  generally  fair, 
appropriate  and  proper  in  the  circumstances  to  elicit  the  facts. 
Although  there  were  some  questions  put  to  witnesses  which  a  judge 
in  a  court  trial  might  have  deemed  to  be  in  the  nature  of  leading 
questions,  the  Harveys  are  in  no  position  to  complain  about  most 
of  these  leading  questions  because  these  were  asked  by  James  G. 
Harvey,  and  the  two  or  three  leading  questions  asked  by  other  per- 
sons were  neither  prejudicial  to  the  Harveys,  nor  to  be  unexpected 
at  an  administrative  hearing,  and  in  no  way  indicated  "clandestine 
cooperation." 

Nor  are  the  Harveys'  charges  with  respect  to  Paul  Huntley  on  a 
much  firmer  basis.  Although  James  G.  Harvey  apparently  felt  that 
Huntley  might  be  prejudiced  against  the  Harveys,  he  did  not  press 
any  objection  against  Huntley  in  the  hearing  before  the  Examiner. 
Nor  does  it  appear  that  Huntley  is  an  applicant  for,  or  now  inter- 
ested in,  the  lands  here  involved;  he  sold  his  interests  in  the  area 
in  1943.  In  any  event,  even  if  Huntley  had  been  motivated  in  his 
recommendations  by  any  possible  inimical  feelings  against  the 
Harveys,  there  is  nothing  to  indicate  that  he  either  stifled  or  mis- 
represented any  facts  or  that  he  dominated  the  decisions  reached. 
The  first  decision  on  the  Harveys'  application  was  by  the  District 
Grazier,  not  by  the  advisory  board.  The  recommendations  of  the 
advisoiy  board  merely  advised  the  District  Grazier  as  to  the  perti- 
nent facts  and  considerations  which  might  otherwise  not  have  come 
to  his  attention.  He  is  authorized  to  follow  or  reject  those  recom- 
mendations, in  whole  or  in  part.*^  The  Harveys  had  ample  oppor- 
tunity to  present  their  side  of  the  question  to  Chess,  the  other  mem- 
ber of  the  advisory  board  committee,  to  the  District  and  Regional 
Graziers,  and  to  the  Examiner,  and  so  far  as  the  record  indicates, 

7  43  CFR  161.9(c),  circ.  1630;  Joseph  F.  Livingston,  56  I.D.  92,  96  (1937)  ;  F.  Ray 
Clements,  A-21068   (August  1,  1938). 
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the  views  of  these  four  persons  appear  entirely  to  represent  their 
independent  judgments  on  the  basis  of  the  applicable  facts  and  rules. 

Turning  to  the  merits  of  the  case,  it  is  plain  that  the  Harveys' 
argument  on  their  appeal  completely  misses  the  point  in  issue.  It  is 
entirely  immaterial  to  this  case  whether  or  not  the  livestock  opera- 
tions of  the  Harveys'  lessees  were  "casual"  or  "continuous."  That  is 
not  the  issue  here.  The  issue  is  whether  the  Federal  range  in  the 
Currant  Creek  Canyon  here  sought  by  the  Harveys  was  used  in  con- 
nection with  the  Harveys'  base  properties  during  the  priority  years 
so  as  to  qualify  the  Harveys'  property  as  class  1  property  dependent 
by  use  upon  that  Federal  range  and  thus  qualify  them  for  grazing 
privileges  on  such  Federal  range.  Even  admitting  that  the  lessees 
themselves  were  engaged  as  "representative  stockmen  carrying  on 
continuous  or  continuing  operations  of  many  years  standing"  on  the 
leased  lands,  the  record  indicates  that  the  only  part  of  those  opera- 
tions on  the  Federal  range  here  involved  was  for  1  month  by  Chap- 
son  and  Gray  in  1939  and  occasionally  by  such  isolated  cattle  as 
broke  through  the  fences  or  strayed  out  of  pasture.  Neither  of  these 
uses  constitute  such  substantial  use  of  the  Federal  range  during  the 
priority  period  as  would  invest  the  base  property  with  the  attribute 
of  dependency  by  use  under  the  Federal  Range  Code.^  The  burden 
of  showing  their  qualifications  was  on  the  Harvey.^  This  they  com- 
pletely failed  to  do.  And  even  if  there  were  any  support  in  the 
record  for  the  Harveys'  contentions  that  the  Federal  range  here  in- 
volved had  been  used  for  grazing  operations  during  the  priority 
period  in  connection  with  their  base  lands,  the  contrary  findings  of 
the  local  grazing  officials  are  fully  supported  by  the  record  and  are 
generally  accepted  as  correct  in  the  absence  of  substantial  evidence, 
here  entirely  lacking,  that  the  findings  were  improperly  determined.^^ 
The  Harveys,  having  received  the  allotment  of  the  Federal  range 
up  to  the  summit  of  the  divide  as  well  as  assurance  that  in  times  of 
water  scarcity  their  cattle  would  be  allowed  to  go  to  water  up  the 
Currant  Creek  from  their  ranch,^^  have  received  as  fair  and  favora- 
ble consideration  as  they  could  reasonably  have  asked.  But  there  is 
certainly  nothing  in  the  present  record  to  show  that  tliey  have  any 
reasonable  basis  for  being  awarded  the  grazing  use  of  the  additional 
Federal  range  in  the  Currant  Creek  Canyon  which  is  now,  and  for 
some  years  has  been,  allotted  to,  used  by,  and  apparently  necessary 
to  meet  the  qualified  demand  of,  qualified  livestock  operators  having 
a  higher  priority  to  that  Federal  range  than  that  of  the  Harveys. 

The  decision  of  the  Examiner  is  affirmed. 

C.  GiRARD  DAvmsoN, 
Assistant  BecTetary  of  the  Interior. 

8  43  CFR  161.2(g)  :  Augiiste  Nicolas,  57  I.D.  110.  112  (1940)  ;  Myrtle  Colvin,  A-23063 
(September  26.  1941)  ;  John  D.  Assuras,  A-24268  (May  24,  1946)  ;  Memorandum  of 
February  17,  1947,  by  Assistant  Secretary  Davidson  to  Acting  Director,  Bureau  of  Land 
Management,  re  John  D.  Assuras,  A-24268;  John  Verbance,  A-23213  (March  7,  1942); 
Walter  Box,  A-23558  (January  19,  1943)  ;  N.'J.  Meagher  Company,  A-23920  (October  13, 
1944). 

9  Van  Ragsdale,  A-21175    (July  13,   1938). 

10  Mary  B.  and  Wavne  Whitehill.  A-23945  (September  18,  1944);  Grover  C.  Barton, 
A-23946  (October  5,  1944)  ;  Spicer  Brothers,  A-21923  (March  8,  1939)  ;  Howard  Lathrop, 
A-23242   (March  21,  1942). 

110/.  L.  Edward  Edgington,  A-24108   (August  8,  1945). 
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D.  R.  SEELY,  Appellant 
A-24523  Decided  April  10,  191^7 

17.2  Transfer  and  Division — Base  Property  Qualification 

The  Director  properly  refused  to  take  action  on  an  application  to  transfer 
grazing  privileges  where  the  area  concerned  was  under  the  administration 
of  the  Indian  Service  through  an  agreement  approved  by  the  Department. 

DECISION 

On  December  14,  1945,  D.  K.  Seely,  of  Vernal,  Utah,  made  appli- 
cation under  the  Federal  Eange  Code  (43  CFK  sec.  501.7b)  to 
transfer  an  alleged  license  covering  1,440  animal  unit  months  from 
certain  base  properties  owned  by  him  to  other  properties  owned  b}^ 
LeMont  Robertson  and  Orson  H.  Rollins.  The  district  advisory 
board  and  the  district  grazier  recommended  approval  of  the  appli- 
cation. The  Commissioner  of  Indian  Affairs  protested  against  tlie 
approval  of  the  application,  and  on  July  2,  1946,  the  then  Director 
of  the  Grazing  Service  declined  to  take  action  on  the  application  on 
the  ground  that  under  an  agreement  approved  by  the  Department 
on  June  14,  1943,  the  sole  authority  to  act  on  the  transfer  was 
vested  in  the  Commissioner  of  Indian  Affairs.  The  appeal  is  from 
this  ruling. 

The  Federal  range  involved  is  located  in  what  is  known  as  Unit  G 
of  Utah  Grazing  District  No.  8.  The  public  lands  within  this  unit 
and  other  public  lands  were  temporarily  withdrawn  in  aid  of  legis- 
lation by  departmental  order  of  September  26,  1933.  Pursuant  to  a 
range  management  plan  approved  by  the  Department  on  July  20, 
1935,  the  area  in  question  was  placed  under  temporary  administra- 
tion by  the  Grazing  Service.  Such  temporary  administration  con- 
tinued until  June  14,  1943,  on  which  date  the  Department  approved 
a  cooperative  agreement  between  the  Indian  and  Grazing  Services, 
the  purpose  of  which  agreement  was  to  provide  more  effective  ad- 
ministration of  Unit  G  in  District  No.  8.  This  agreement  provided 
for  the  issuance  of  a  10-year  grazing  permit,  with  the  privilege  of 
renewal,  to  the  Ute  Indian  Tribe  of  the  Uintah  and  Ouray  Reserva- 
tion covering  the  use  of  public  lands  in  Unit  G,  and  subjected  the 
lands  in  that  unit  to  administrative  jurisdiction  and  management  by 
the  Indian  Service.  The  agreement  provided,  among  other  things, 
for  the  issuance  by  the  Indian  Service  of  grazing  permits  in  Unit  G 
to  certain  non-Indian  users  including  the  appellant  Seely.  None  of 
these  non-Indian  users  accepted  the  permits  offered  them  by  the* 
Indian  Service  and  they  have  continued  to  run  their  stock  on  the 
Federal  range  in  Unit  G  since  that  time  without  permits  or  licenses. 
On  February  5,  1947,  the  Department  ordered  an  adjudication  of  the 
grazing  privileges  of  the  Indians  and  non-Indians  in  Unit  G,  sub- 
ject, however,  to  the  condition,  among  others,  that  the  agreement  of 
June  14,  1943,  shall  remain  in  full  force  and  effect  until  the  adjudica- 
tion shall  have  been  completed. 

The  agreement  of  June  14,  1943,  by  which  tidnnnistrative  man- 
agement of  the  lands  in  Unit  G  was  committed  to  the  Indian  Service 
was  at  the  time  of  the  former  Director's  ruling  of  July  2,  1946,  and 
still  is,  in  full  force  and  effect.    The  ruling  of  the  Acting  Director 
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by  whicli  he  disclaimed  authority  to  take  action  on  the  application 
for  transfer  involved  in  this  appeal  must  accordingly  be  affirmed. 
This  affirmance  is  made,  however,  without  prejudice  to  the  submis- 
sion by  the  applicant  of  a  new  application  for  transfer  after  the 
adjudication  of  grazing  privileges  in  Unit  G  has  been  completed, 
such  new  application  to  be  limited,  of  course,  to  the  grazing  privi- 
leges on  the  Federal  range  to  which  the  applicant  may  be  found  to 
be  entitled  as  a  result  of  the  adjudication. 

C.  GiRARD  Davidson, 
Assistant  Secretary  of  th-e  Interior. 


ZELPH  S.  CALDER,  Appellant 
A-24397  Decided  April  23,  19i7  59  ID.  528 

3.9  Appeal  Procedure — Scope  of  Proceedings 

An  appellant  may  not  restrict  the  issues  to  those  included  in  the  scope  of  his 
appeal.  However,  if  additional  issues  are  to  be  considered,  the  Examiner 
must  so  state  as  required  by  the  regulations.  The  decision  should  not  go 
beyond  the  issues  stated  by  the  Examiner.    Decision  vacated. 

DECISION 

Zelph  S.  Calder  has  appealed  from  a  decision  of  the  Acting  Di- 
rector of  Grazing^  styled  "Findings  of  Fact  and  Decision  of  the 
Examiner,"  which  affirmed  a  decision  of  the  District  Grazier,  Utah 
Grazing  District  No.  8  (Duchesne).^ 

Utah  Grazing  District  No.  8  was  established  on  June  22,  1935. 
Appellant's  first  application  for  grazing  privileges  was  filed  on  July 
25,  1935,  and  he  has  been  granted  certain  grazing  privileges  for  his 
livestock  in  Units  B  and  C  of  the  grazing  district  each  year  since 
1935.  The  present  appeal  arises  out  of  an  application  by  appellant 
for  additional  grazing  privileges.  He  holds  a  10-year  permit  issued 
to  him  on  January  10,  1943.  On  February  26,  1945,  he  sent  a  letter 
to  the  Grazing  Sei*vice,  requesting  adjustment  of  that  permit.  The 
permit  assigned  to  him  is  for  60  cattle  each  year  on  Unit  B  from 
April  16  to  May  15,  and  November  1  to  December  31,  and  for  140 
cattle,  during  the  same  periods  each  year,  on  Unit  C.  In  his  letter 
he  requested  transfer  of  the  60  cattle  from  Unit  B  winter  to  Unit  0 
winter,  and  at  the  same  time  asked  that  the  time  of  the  permit  for 
Unit  C  winter  be  specified  as  November  1  to  April  30.    In  another 


1  Effective  July  16,  1946,  the  General  Land  Office  and  the  Grazing  Service  were  abol- 
ished and  their  functions  were  transferred  to  the  Bureau  of  Land  Management,  by  Reor- 
ganization Plan  No.  3  of  1946   (11  F.R.  7875,  7876;  7776). 

2  Notice  of  intention  to  appeal  to  the  Secretary  was  filed  in  this  case  on  March  25, 
1946,  and  the  appeal  perfected  on  June  24,  1946.  Section  9(j)  of  the  Federal  Range 
Code,  as  then  in  force,  provided  for  an  appeal  to  the  Secretary  from  decisions  of  an 
Examiner.  By  Circular  1630  (11  F.R.  14495,  December  18,  1946)  of  December  11,  1940. 
the  Federal  Range  Code  was  revised  to  provide  for  appeals  from  decisions  of  examiners 
to  the  Director  of  the  Bureau  of  Land  Management,  43  CFR  161.9 (j),  subject  to  any 
further  appeal  to  the  Secretary  of  the  Interior.  43  CFR  161. 9(m).  Since  the  appeal 
to  the  Secretary  was  filed  in  the  present  case  before  the  issuance  of  Circular  1630,  it 
is  decided  by  the  Secretary  in  accordance  with  the  appeal  procedure  in  effect  at  that 
time.  In  any  event,  even  if  the  new  appellate  procedure  were  deemed  applicabl,  the 
Secretary  of  course  has  authority  to  decide  any  matter,  irrespective  of  the  fact  that 
regulations  provide  for  an  intermediate  appeal.  43  CFR  221.83.  West  v.  Standard  Oil 
Co.,  278  U.S.  200,  213. 
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letter,  also  of  February  26,  1945,  appellant  protested  the  use  of  the 
Unit  C  cattle  division  during  the  month  of  May,  alleging  that  that 
month  is  the  main  growing  season  for  the  winter  feed.  In  addi- 
tion, he  filed  an  application  on  March  19,  1945,  requesting,  besides 
other  privileges,  a  permit  to  graze  140  head  of  cattle  on  Unit  C 
winter  from  April  1  to  May  1,  and  November  1  to  December  31,  1945. 

While  approving  the  other  requests  made  by  appellant  in  his 
March  19  application,  the  District  Grazier,  on  March  29,  1945, 
rejected  the  application  with  respect  to  the  grazing  of  140  cattle  on 
Unit  C  winter  for  the  period  April  1  to  April  15,  for  the  reason 
that  such  use  would  be  detrimental  to  the  Federal  range  and  would 
adversely  affect  other  licenses  and  permittees.  Appellant's  request 
to  use  the  Federal  range  in  Unit  C  cattle  allotment  for  a  6-month 
period  during  the  winter  was  also  denied.  The  grounds  for  that 
denial  were:  (a)  more  than  2  years  of  nonuse  had  expired  since 
6-month  use  had  been  applied  for,  used,  or  granted;  (b)  no  suffi- 
cient range  or  forage  available  for  any  other  class  of  livestock  ex- 
cept class  1;  and  (c)  such  use  would  adversely  affect  other  permit- 
tees and  would  be  detrimental  to  the  Federal  range. 

Finally,  the  District  Grazier  rejected  appellant's  protest  against 
the  use  of  Unit  C  cattle  allotment  during  the  month  of  May,  on 
the  grounds  that  it  had  been  previously  determined  by  the  Grazing 
Service  and  the  Advisory  Board  that  the  month  of  May  is  a  part 
of  the  proper  grazing  season  and  that  to  eliminate  use  during  that 
month  would  seriously  affect  the  other  permittees. 

Calder  appealed  the  decision  of  the  District  Grazier.  He  urged 
that  he  has  run  between  50  and  250  head  of  cattle  for  the  last  15 
years  in  the  vicinity;  that  his  father,  O.  B.  Calder,  together  with 
his  three  sons — the  appellant,  Leo  and  Mentzer — grazed  about  2,000 
head  of  sheep  during  the  winter  season  for  not  less  than  15  years 
prior  to  1934  on  what  is  now  known  as  Unit  C-winter  and  B-winter; 
that  since  the  organization  of  the  Grazing  District  appellant  has 
been  granted  a  permit  to  run  200  head  of  cattle  on  the  Federal 
range,  or  the  equivalent  in  sheep,  except  as  temporarily  reduced  in 
certain  ways;  and  that  he  never  acquiesced  in  a  permanent  permit 
for  less  than  200  cattle,  6-month  winter  use,  but  on  the  contrary  was 
informed  by  the  Grazing  Service  that  the  3-month  winter  use  was 
only  temporary.  He  stated  that  he  has  paid  his  grazing  fees  "for 
the  last  past  seven  or  eight  years  and  has  received  very  little  use  of 
the  Federal  range";  that  it  has  been  his  plan,  because  of  the  Graz- 
ing Service  policy  of  changing  the  allotment  of  Federal  range  from 
sheep  to  cattle,  also  to  change  from  sheep  to  cattle  and  "run  his 
cattle  on  the  public  domain  during  the  winter  months  the  same  as 
sheep  are  run";  and  that  he  has  "no  private  ground  to  care  for  his 
cattle  during  the  winter  months  (except  a  twenty-acre  pasture)," 
so  that  to  "deprive"  him  of  the  Federal  range  during  part  of  the 
winter  season  would  force  him  to  lease  winter  pastures  and  buy  feed 
at  prohibitive  prices. 

A  hearing  was  held  before  Perry  T.  Williams  as  Examiner  on 
September  12,  1945.  At  the  beginning  of  that  hearing,  the  Exam- 
iner announced  that  the  parties  had  stipulated  the  issues  in  the  case 
to  be  as  follows: 
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(1)  Whether  the  appellant  is  qualified  and  eligible  from  his  base  properties, 
personal  qualifications,  and  within  the  provisions  of  the  Federal  Range  Code, 
to  receive  a  license  or  permit  for  the  grazing  of  140  cattle  in  Unit  C  and  60 
cattle  in  Unit  B  for  the  full  winter  grazing  season  of  6  months,  being  from 
November  1  to  April  30  each  year,  and 

(2)  Whether  the  classified  use  of  the  Federal  range  in  Unit  C  for  the  month 
of  May  each  year  should  be  rescinded  and  that  range  closed  to  all  present 
users  during  the  month  of  May. 

Certain  licensees  and  permittees  of  the  Federal  range  in  Unit  C 
were  recognized  as  interveners.  Described  lands  were  stipulated  by 
the  parties  to  be  the  base  properties  of  the  appellant  for  the  grazing 
privileges  requested.  The  parties  stipulated  that  "there  is  with  the 
file  of  the  appellant  a  copy  of  the  10-year  permit  issued  to  him  by 
the  Grazing  Service  on  January  10,  1943,  which  permit  has  at  all 
times  since  its  issuance  remained  in  good  standing."  At  the  opening 
of  the  hearing.  District  Grazier  Dale  C.  Naylor,  who  represented 
the  Grazing  Service  at  the  hearing,  stated  his  position  as  follows: 

My  contention  is  that  the  adjudication  of  grazing  privileges  made  by  former 
district  graziers  in  this  district  substantially  represent  the  maximum  qualifi- 
cations of  the  appellant  from  his  base  properties,  particularly  the  grazing 
privileges  specified  in  the  10-year  term  permit  issued  to  this  appellant  on 
January  10,  1943,  as  accepted  and  countersigned  by  him  at  that  time. 

Mr.  Naylor  further  referred  to  the  reasons,  set  forth  above,  of  his 
rejection  notice  of  March  29,  1945,  and  summed  up  his  position  by 
stating  as  his  contention  "that  the  livestock  operations  of  the  appel- 
lant have  heretofore  been  stabilized  and  that  any  additional  use  of 
the  Federal  range  would  be  in  excess  of  his  qualifications  under  the 
general  provisions  of  the  Federal  Eange  Code." 

Most  of  the  testimony  at  the  hearing  was  concerned  with  the  sec- 
ond issue  stated  by  the  Examiner,  namely,  whether  the  Federal 
range  in  Unit  C  should  be  closed  to  all  users  during  the  month  of 
May,  and  in  lieu  thereof  be  reclassified  as  suitable  for  use  during 
the  period  April  1  to  April  15  each  year  ,in  accordance  with  appel- 
lant's petition.  Of  the  other  testimony,  some  portion  was  devoted 
to  the  question  whether  appellant  used  the  Federal  range  during 
the  priority  period  with  cattle.  That  portion  of  the  testimony, 
however,  is  irrelevant  because  later  in  the  course  of  the  hearing 
appellant  stated  specifically  that  he  bases  his  class  1  priority  claim 
on  the  use  of  the  land  during  the  priority  period  with  sheep,  not 
with  cattle.  Almost  all  the  evidence  taken  at  the  hearing  concerning 
sheep  operations  related  to  the  operations  carried  on  by  appellant's 
father  and  brother,  O.  B.  and  Leo  Calder. 

The  Examiner,  Mr.  Williams,  himself  did  not  render  any  decision. 
At  the  time  of  the  decision  here  appealed  from  (March  13,  1946),  he 
was  no  longer  in  office.  The  decision  of  March  13,  though  styled 
"Findings  of  Fact  and  Decision  of  the  Examiner,"  was  signed  by 
the  Acting  Director  of  Grazing.  The  decision  ruled  that  it  is  the 
conclusion  and  decision  "of  the  examiner"  that  appellant  does  not 
own  or  control  base  properties  which  would  qualify  him  to  receive 
a  license  or  permit  for  the  grazing  of  140  cattle  upon  the  Federal 
range  in  Unit  C  and  60  cattle  in  Unit  B  for  the  full  winter  grazing 
season,  November  1  to  April  30.  It  was  stated  to  be  the  further 
conclusion  and  decision  "of  the  examiner"  that  there  is  insufficient 
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evidence  to  support  appellant's  petition  to  close  the  range  during 
May  and  to  reclassify  it  as  suitable  for  use  during  April  1  to  April 
15  each  year. 

The  first  conclusion  of  the  decision  was  predicated  upon  the  fol- 
lowing reasons: 

(a)  There  is  a  presumption  that  the  grazing  privileges  conferred 
by  the  permit  issued  on  January  10,  1943,  represented  the  maxi- 
mum grazing  privileges  the  appellant  was  qualified  to  receive.  It 
was  not  until  more  than  2  years  thereafter  that  he  applied  for  addi- 
tional grazing  privileges,  and  no  additional  base  properties  had 
been  acquired  by  him  in  the  meantime. 

(b)  Appellant  was  not  qualified  to  receive  a  license  or  permit  for 
any  grazing  privileges  upon  the  Federal  range  on  January  10,  1943, 
in  that  he  did  not  possess  sufficient  land  or  water  to  insure  a  year- 
round  operation  as  required  in  section  1(a)  of  the  Federal  Eange 
Code. 

(c)  Since  appellant  did  not  graze  his  cattle  during  the  winter 
months  upon  public  domain  that  is  now  within  an  established  graz- 
ing district,  his  properties  are  not  dependent  by  use,  within  the 
meaning  of  section  2(g)  of  the  Federal  Eange  Code,  by  reason  of 
his  own  livestock  operations  during  the  priority  years,  except  for  a 
small  amount  of  Federal  range  used  by  him  during  the  summer 
months.  The  sheep  operations  conducted  by  O.  B.  and  Leo  Calder 
do  not  result  in  making  appellant's  properties  "lands  dependent  by 
use." 

The  decision  based  its  second  conclusion  upon  the  established  doc- 
trine that  classifications  as  to  the  seasonal  use  of  ranges  are  clearly 
matters  for  consideration  by  the  advisory  board  and  the  local  ad- 
ministrative officers  of  the  Grazing  Service,  and  that  their  action 
will  not  be  disturbed  unless  irregularities  are  shown  warranting 
disapproval.  Finally,  it  directed  the  District  Grazier  to  reconsider 
the  facts  showing  that  the  permit  of  January  10,  1943,  was  im- 
properly issued,  and,  if  it  appears  appropriate  to  him,  to  take  ac- 
tion with  a  view  to  canceling  the  permit  to  the  extent  to  which  it 
was  issued  improperly. 

In  his  appeal  to  the  Secretary,  Calder  urges  that  the  Examiner's 
decision  is  based  upon  facts  immaterial  to  the  issues  upon  which 
appellant  appealed  from  the  District  Grazier  to  the  Examiner,  and 
that  it  puts  in  issue  his  long-established  10-year  permit  which  is 
not  subject  to  review  in  this  proceeding.  He  contends  that  the 
Examiner  committed  prejudicial  error  in  some  of  his  findings  of 
fact,  and  that  it  was  prejudicial  and  unfair  to  appellant's  substan- 
tial rights  to  have  Mr.  H.  E.  Seeley,  a  premittee  in  Unit  C  winter 
and  President  of  the  Ashley  Cattle  Growers  Association,  sit  as  a 
member  and  President  of  the  Advisory  Board  which  heard  and 
determined  appellant's  application  for  a  6-month  cattle  permit  for 
200  head  on  the  Federal  range.  Appellant  also  alleges  that  origi- 
nally he  had  a  6-month  winter  permit  on  the  range,  and  accepted 
the  limited  10-year  permit  only  under  the  apprehension  and  on  the 
condition  that  he  would  be  permitted  to  apply  for  a  different  and 
greater  use  of  the  Federal  range  later.  He  asserts  that  it  had  never 
been  his  contention  that  any  sheep  permit  of  O.  B.  or  Leo  Calder 
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had  been  transferred  to  him,  but  that  the  "records  show  from  the 
inception  that  appellant  has  a  sheep  permit  along  with  his  cattle 
permit." 

The  decision  of  March  13,  1946,  was  not  rendered  in  accordance 
\yith  the  procedure  then  specified  in  43  CFK  501.9 (i).  That  provi- 
sion read  as  follows: 

(i)  Findings  of  fact  and  decision  by  examiner;  7iotice,  submission  to  Secre- 
tary of  the  Interior.  As  promptly  as  possible  following  the  conclusion  of  the 
hearing  the  examiner  will  make  findings  of  fact  and  render  a  decision,  which 
shall  become  a  part  of  the  record  in  any  appeal,  and  a  copy  of  which  shall  be 
sent  by  registered  mail  to  the  appellant  and  all  interveners;  Provided,  how- 
ever, That  the  examiner  may,  before  promulgating  a  decision,  submit  it  to  the 
Secretary  of  the  Interior  for  consideration.  Upon  approval  by  the  Secretary, 
it  shall  constitute  the  decision  of  the  Department,  without  prejudice  to  the 
right  of  any  party  affected  to  be  furnished  with  a  copy  of  the  transcript  of 
testimony,  as  provided  in  the  next  paragraph,  and  to  move  for  a  rehearing 
in  the  manner  prescribed  by  the  Ilules  of  Practice  of  the  Department  then 
in  effect. 

Clearly,  under  the  regulation  either  the  findings  of  fact  had  to  be 
made,  and  the  decision  rendered,  by  the  examiner,  i.e.,  the  person 
who  conducted  the  hearing  (see  43  CFR  501.9(g)),  or  he  could 
submit  a  proposed  decision  to  the  Secretary  upon  whose  approval 
it  would  become  the  decision  of  the  Department.  Under  those  regu- 
lations, the  Director  of  the  Grazing  Service,  as  such,  was  given  no 
function  in  the  appellate  process  involving  grazing  matters.  As  is 
indicated  by  a  memorandum  in  the  file,  the  Director  of  the  Grazing 
Service  apparently  felt  that  section  9  of  the  Range  Code  (43  CFE, 
501.9)  permitted  him  to  issue  and  sign  the  decision  in  the  circum- 
stances, "as  the  examiner  presides  at  a  local  hearing  as  the  repre- 
sentative of  the  Director  and  actually  hears  the  case  on  a  bureau 
level  for  the  Director."  The  Department  does  not  share  that  view. 
The  provisions  of  43  CFR  501.9  were  specific:  An  appeal  was  al- 
lowed from  a  decision  of  the  District  Grazier  to  an  "examiner"  of 
the  Grazing  Service  (501.9(c));  the  hearing  was  to  be  conducted 
before  the  "examiner"  (501.9(g)) ;  and  the  decision  was  to  be  made 
by  the  "examiner"  ( 501.9 (i)).^  Procedural  requirements  of  such  a 
nature  should  not  be  interpreted  loosely  or  disregarded.^  The  action 
of  the  Director  was  not  authorized  by  and  is  inconsistent  with  the 
regulations.^    And  while  in  a  proper  case  the  Secretary  may  waive 

3  Or  a  proposed  decision  could  be  submitted  to  the  Secretary  for  approval.  See  501.9 
(j),  supra. 

4  While  the  decision  of  March  13,  1946,  was  rendered  before  the  enactment  of  the 
Administrative  Procedui'e  Act  (Public  Law  404 — 79th  Congress),  it  may  nevertheless  be 
appropriate  to  refer  to  that  act  and  to  the  new  regulations  governing  grazing  appeals, 
which  were  issued  in  order  to  conform  the  procedures  to  the  mandates  of  the  act. 
43  CFR  161. 9(j) — which  supersedes  43  CFR  501. 9(i) — authorizes  the  Director  of  the 
Bureau  of  Land  Management  to  require,  in  specific  cases,  that  the  examiner  make  only 
a  recommended  decision  and  submit  it,  together  with  the  record,  to  the  Director  for 
consideration.  This  provision  implemented  section  8(a)  of  the  Administrative  Prcieedure 
Act  which,  with  exceptions  not  here  relevant,  provides  that  "v/henever  the  agency  makes 
the  initial  decision  without  having  presided  at  the  reception  of  the  evidence,  such  officers 
[hearing  officers]  shall  first  recommend  a  decision."  Apparently,  under  the  provisions 
of  43  CFR  161.9(1)  and  section  8(a)  of  the  Administrative  Procedure  Act,  a  person  who 
is  completely  outside  the  specified  hierarchy  of  an  appellate  process  (as  the  Director  of 
the  Grazing  Service  was  in  the  case  at  hand)  may  not  arrogate  to  himself  the  right 
to  render  a  decision  on  the  basis  of  a  hearing  conducted  by  an  examiner.  And  to  that 
extent,  43  CFR  501. 9(i)  should  not  be  interpreted  differently.  Sections  501.9(1)  and 
161.9 (i)   do  not  differ  materially  in  that  particular  regard. 

5  The  decision  of  March  13,  1946,  is  held  defective  because  of  inconsistency  with  a 
specific  regulation.  The  question  to  be  determined  therefore  is  not  whether  the  action 
of  the  Director  deprived  appellant  of  a  "hearing"  as  required  bv  statute.  See  section  9 
of  the  Taylor  Grazing  Act,  48  Stat.  1273 ;  43  U.S.C.  315h.  The  doctrines  announced 
by  the  Supreme  Court  in  the  Morgan  cases  {Morgan  v.  United  States,  298  U.S.  468 ; 
304  U.S.  1;  304  U.S.  23)   thus  are  not  in  point. 
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the  provision  of  a  regulation  (see  also  note  2,  supra)  ^  the  Direc- 
tor of  the  Grazing  Service  had  no  such  authority  with  respect  to 
the  procedural  provisions  of  the  Eange  Code.  Nor  is  it  believed 
that  in  a  controversial  matter  like  the  present  the  Secretary  should 
now  attempt  to  waive  a  regulation  which  assures  consideration  of  a 
record  by  the  very  person  who  conducted  the  hearing. 

Apart  from  this  defect,  there  is  a  further  objection  to  the  deci- 
sion of  March  13,  1946.  Appellant,  who  holds  a  10-year  permit 
issued  on  January  10,  1943,  appealed  from  a  decision  of  the  District 
Grazier  which  rejected  his  application  for  additional  grazing  privi- 
leges. In  accordance  with  the  provision  of  43  CFR  501.9  (g)^  the 
parties  stipulated  the  issues.  It  would  seem  that  in  connection  with 
its  first  conclusion  the  decision  went  beyond  the  issues  stipulated  by 
the  parties.  Only  the  first  issue,  i.e.,  the  question  whether  appellant 
is  qualified  to  receive  a  license  or  permit  for  the  grazing  of  140 
cattle  in  Unit  C  and  60  cattle  in  Unit  B  for  6  months  during  the 
winter  season,  has  any  relevance  here."^  But,  as  framed  by  the  Ex- 
aminer, that  issue  did  not  call  into  question  the  propriety  of  the 
existing  10-year  permit  which  had  been  granted  to  the  appellant. 
True,  it  has  been  settled  by  the  Department  that  when  appealing  to 
an  examiner  an  applicant  may  not  restrict  the  issues  to  those  in- 
cluded in  the  scope  of  his  appeal.  Joseph  F,  Livingston^  et  al.^ 
A-22362,  motion  for  rehearing  denied,  December  18,  1939.  The 
Department  stated  in  that  case  that  an  appellant. 

*  *  *  is  on  notice  of  the  fact  that  the  hearing  may  even  result  in  the  intro- 
duction of  evidence  that  will  warrant  the  reduction  of  the  license  that  has 
already  been  granted,  for  the  Federal  Range  Code,  in  section  9,  paragraph  g, 
provides  not  only  that  at  the  time  of  the  hearing  the  appellant,  the  regional 
grazier,  and  the  recognized  interveners  shall  stipulate  as  far  as  possible  all 
material  facts  and  the  issue  or  issues  involved,  but  also  provides  that  "The 
examiner  will  state  any  other  issues  on  which  he  may  wish  to  have  evidence 
presented  *  *  *."  Thus  an  appellant  must  realize  when  he  files  an  appeal 
that  he  cannot  restrict  the  scope  of  the  hearing  to  a  particular  issue  which 
he  desires  to  raise,  but  that  he  must  be  prepared  to  defend,  in  whole  or  in 
part,  the  license  that  has  been  issued,  if  it  appears  to  the  examiner  that  there 
is  any  reasonable  doubt  as  to  the  sufficiency  of  the  showing  upon  which  it  is 
based. 

But,  while  the  issues  may  not  be  restricted,  fairness  requires  that  if 
additional  issues  are  considered,  the  examiner  so  state  in  accord- 
ance with  section  501.9(g).  Here  the  examiner  never  indicated  that 
he  wished  to  hear  evidence  on  the  propriety  of  the  existing  grazing 
permit.  The  provision  of  43  CFR  501.9(g)  established  a  proce- 
dure for  introducing  additional  issues,  and  if  that  procedure  was 
not  followed,  the  decision  should  not  have  gone  beyond  the  issues 
stated  by  the  examiner.  And  although  the  decision  actually  ruled 
only  that  appellant  was  not  entitled  to  additional  grazing  privi- 
leges, the   reasons  stated  in  the  opinion  show  that  the  Director 

6  As  far  as  here  relevant,  that  section  provided  :  "The  appellant,  the  district  grazier, 
and  recognized  interveners  -will  stipulate  as  far  as  possible  all  material  facts  and  the 
issue  or  issues  involved." 

7  The  second  conclusion  in  the  decision,  viz,  the  determination  of  the  seasonal  use  of 
the  range,  corresponds  to  the  second  issue  as  stated  by  the  Examiner,  and  may  be  dis- 
regarded for  present  purposes.  Questions  as  to  the  seasonal  use  of  the  range  are,  of 
course,  peculiarly  matters  for  consideration  by  the  local  officials.  43  CFR  501.12(i)(5)  ; 
501.5(a).  George  Magnuson,  A-23211,  March  7,  1942.  Cf.  Elmer  Nlelson,  A-24107, 
July  5,  1945;  Howard  Lathrop,  A-23242,  March  21,  1942. 
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strongly  relied  on  his  view  concerning  the  impropriety  of  the  origi- 
nal permit.  In  fact,  two  of  the  three  reasons  advanced  as  bases  for 
the  Director's  conclusion,  i.e.,  the  reasons  listed  supra^  in  the  state- 
ment of  facts  as  (b)  and  (c),  were  addressed  directly  to  the  origi- 
nal permit.  Thus,  the  Director  stated  that  appellant  did  not  on 
January  10,  19-13,  have  a  "year-round  operation"  as  required  by 
section  1(a)  of  the  Federal  Kange,  and  that  his  properties  were  not 
"dependent  by  use,"  within  the  meaning  of  section  2(g)  of  the 
Federal  Kange  Code.  With  respect  to  the  first  question,  it  may  be 
noted  that  the  Director  specifically  found  that  "the  evidence  does 
not  disclose  where  and  how  these  cattle  have  been  maintained  dur- 
ing the  winter  months."  That  finding  may  be  supported  by  the 
evidence,  but  it  suggests  that  in  the  hearing  the  question  as  to  a 
year-round  operation  was  not  properly  placed  in  issue.  Similarly, 
the  second  question,  i.e.,  the  broad  issue  as  to  whether  the  base 
properties  are  "land  dependent  by  use,"  within  the  meaning  of  43 
CFR  50.12(g),  was  not  adequately  covered  at  the  hearing  so  as  to 
permit  a  determination  in  the  decision.  In  its  broad  implications, 
the  question  was  not  in  issue  at  the  hearing,  and  no  clear  evidence 
was  received  as  to  appellant's  contention,  emphasized  on  appeal, 
that  he  grazed  sheep  and  had  a  sheep  permit,  independently  of  the 
permit  issued  to  O.  B.  and  Leo  Calder.  Without  expressing  any 
opinion  as  to  the  merits,  the  Department  feels  that  these  two  rea- 
sons should  not  have  been  used  by  the  Director  to  support  his 
conclusion. 

The  Department  believes  that,  under  the  circumstances,  it  need 
not  determine  whether  the  first  reason  given  by  the  Director  (listed 
under  (a),  supra^  in  the  statement  of  facts)  adequately  supports 
his  conclusion.  The  statement  that  the  grazing  privileges  con- 
ferred by  the  permit  of  January  10,  1943,  presumptively  constitute 
the  maximum  to  which  appellant  is  entitled,  is  in  itself  not  a  strong 
argument  and,  in  particular,  is  somewhat  inconsistent  with  the 
clearly  expressed  view  of  the  Director  that  appellant  was  not  enti- 
tled to  any  permit  whatever  on  January  10,  1943.  Moreover,  again 
without  passing  on  the  merits  of  the  controversy,  the  Department 
feels  that  the  treatment  of  that  question  by  the  Director  failed  to 
consider  appellant's  contention  that  he  never  acquiesced  in  a  perma- 
nent permit  for  less  than  200  cattle,  but  on  the  contrary  was  in- 
formed by  the  Grazing  Service  that  the  3-month  winter  use  was  only 
temporary.  For  the  same  reason,  the  conclusion  of  the  Director 
does  not  seem  to  be  adequately  supported  by  his  mere  reference  tc 
the  fact  that  it  was  not  until  more  than  2  years  after  the  issuance 
of  the  permit  that  appellant  applied  for  additional  grazing  privi- 
leges. In  any  event,  the  Director's  conclusion  cannot  be  divorced 
from  his  emphasis  on  the  alleged  impropriety  of  the  permit  issued 
on  January  10,  1943. 

Finally,  it  should  be  noted  that,  although  merely  directing  the 
District  Grazier  to  consider  the  institution  of  proceedings  for  can- 
cellation of  the  permit  (43  CFR  501.9(d)),  the  reasoning  in  the 
Director's  decision,  if  permitted  to  stand,  would  seem  to  prejudice 
the  outcome  of  any  such  proceeding. 
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Aside  from  the  fact  that  the  Director  should  not  have  rendered 
any  decision  in  the  case  (see  supra)  ^  it  follows  that  the  scope  of  his 
decision  is  objectionable. 

The  decision  of  March  13,  1946,  is  therefore  vacated,  and  it  be- 
comes unnecessary  to  examine  the  various  substantive  issues  raised 
on  appeal.  Only  the  contention  concerning  the  alleged  bias  of  Mr. 
Seeley,  a  member  of  the  advisory  board,  need  be  considered.  All 
the  evidence  in  the  case  has  been  carefully  examined  in  order  to 
ascertain  whethere  there  is  any  substance  to  appellant's  charges. 
Section  18  of  the  Taylor  Grazing  Act,  as  added  July  14,  1939  (53 
Stat.  1002;  43  U.S.C.  315  o-l)  expressly  provides  for  an  advisory 
board  of  "local  stockmen."  See  also  43  CFR  501.12.  Nothing  has 
been  shown  to  substantiate  the  claim  of  bias  or  impropriety  on  the 
part  of  Mr.  Seeley  in  performing  his  functions  as  a  member  of  the 
advisory  board.  Cf.  Harvey  Brothers  v.  U.  Patton  et  al.^  A— 24482, 
March  28,  1947;  see  also  Mrs,  Lurley  Halcomh  et  al.^  A-23962,  No- 
vember 4,  1944. 

The  case  is  remanded  to  the  Bureau  of  Land  Management  which 
will  arrange  for  appropriate  action  on  Calder's  appeal  from  the 
decision  of  the  District  Grazier. 

Oscar  L.  Chapman, 
Under  Secretary  of  the  Interior. 


JAMES  BUNDY,  Appellant 
A-24438  Decided  June  3, 19Ii7 

3.12  Appeal  Procedure — Sufficiency  and  Weight  of  Evidence 

In  the  distribution  of  grazing  privileges  on  lands  "additionally  available," 
the  judgment  of  the  local  officials  must  be  given  great  weight.  Unless  it 
is  shown  that  the  action  taken  is  arbitrary  or  capricious  or  based  on 
insufficient  or  unreliable  information,  the  Department  will  ordinarily  not 
disturb  it. 

4.1  Apportionment  of  the  Federal  Range — Area  of  Use 

In  the  allotment  of  an  area  of  use,  the  Department  is  not  limited  by  the 
particular  requests  of  the  parties,  and  may  allot  an  area  which  has  not 
been  applied  for. 

4.4  Apportionment  of  the  Federal  Range — Lands  Additionally  Available 

In  the  distribution  of  grazing  privileges  on  lands  "additionally  available," 
the  judgment  of  the  local  officials  must  be  given  great  weight.  Unless  it 
is  shown  that  the  action  taken  is  arbitrary  or  capricious  or  based  on  in- 
sufficient or  unreliable  information,  the  Department  will  ordinarily  not 
disturb  it. 

DECISION 

James  Bundy  has  appealed  from  so  much  of  a  decision  of  an 
examiner  of  the  Grazing  Service,^  affirming  a  decision  of  the  District 

1  Effective  July  16,  1946,  the  General  Land  Office  and  the  Grazing  Service  were  abol- 
ished and  their  functions  were  transferred  to  the  Bureau  of  Land  Management,  by 
Reorganization  Plan  No.  3  of  1946  (11  F.R.  7875,  7876;  7776). 
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Grazier,  Arizona  Grazing  District  No.  1  (Arizona  Strip),  as  rejected 
his  application  for  a  grazing  allotment.^ 

On  March  20,  1945,  Bundy  filed  an  application  to  graze  125  cattle 
within  Arizona  Grazing  District  No.  1,  from  May  15, 1945,  to  Novem- 
ber 15,  1945,  and  from  November  15,  1945,  to  May  15,  1946.  The 
application  contained  the  notation,  "also  for  Ei/^  sec.  9,  T.  34  N., 
R.  10  W."  The  District  Grazier  granted  Bundy's  application  to  the 
extent  of  granting  him  a  license  for  125  cattle  May  15  to  Novem- 
ber 15,  1945  on  Federal  range  and  November  15,  1945  to  May  15, 
1946,  on  the  Boulder  Dam  National  Recreational  area,  except  as  to 
the  £1/2  sec.  9,  T.  34  N.,  R.  10  W.,  and  the  Examiner  affirmed  that 
decision. 

Arizona  Grazing  District  No.  1  was  established  on  July  9,  1936, 
and  the  entire  township  34,  R.  10  W.,  Arizona,  was  included  in  the 
district.  However,  a  stockraising  homestead  entry  for  section  9  of 
the  township  had  iDeen  allowed  to  Loran  S.  Bundy  (the  son  of  the 
appellant,  James  Bundy)  on  January  14,  1934  (Phoenix  070494). 
That  entry  was  canceled  on  December  3,  1940.  Nevertheless,  in  a 
grazing  license  issued  to  appellant  on  October  15,  1938,  his  temporary 
individual  allotment  was  described  so  as  to  include  section  9,  T.  34  N., 
R.  10  W.  The  allotment  granted  on  April  1,  1940,  and  continued 
in  licenses  issued  on  December  30,  1940,  May  29,  1941,  October  2, 
1941,  December  2,  1941,  May  16,  1942,  and  May  14,  1943,  likewise 
covered  the  section.  On  August  30,  1944,  however,  the  £1/2  of  the 
section  was  excluded. 

In  1924,  Bundy  constructed  a  pond  adjacent  to  the  south  line  of  the 
Ei/^  sec.  9  and  has  used  that  pond  ever  since.  Roy  Wood,  another 
licensee  in  the  area,  has  a  pond  located  approximately  one-half  mile 
east  of  the  northeast  corner  of  sec.  9.  All  of  section  9  is  within  the 
service  area  of  both  the  Bundy  pond  and  the  Wood  pond. 

The  District  Grazier,  in  accordance  with  the  recommendation  of 
the  Advisory  Board,  rejected  Bundy's  application  for  the  £1/2  sec.  9, 
for  the  reason  that  "Section  6,  paragraph  (e)  of  the  Federal  Range 
Code  provides  for  the  administration  of  lands  additionally  available 
— under  this  section  the  board  divided  the  lands  equally  between  the 
competing  waters  which  both  completely  service  the  section  in  ques- 
tion." In  his  appeal  to  the  Examiner,  Bundy  urged  that  he  had 
used  the  Ey2  of  sec.  9  since  its  inclusion  in  his  allotment  on  April  1, 
1940 ;  that  his  son,  Loran  S.  Bundy,  during  the  life  of  his  homestead 
entry  had  fenced  the  land;  that  full  use  of  his  water  will  not  be 
possible  if  the  Ey2  of  Sec.  9  is  allotted  to  another  party;  and  that 
Roy  Wood  has  made  no  prior  usage  of  the  range  sufficient  to  entitle 
him  to  the  allotment. 


2  Notice  of  intention  to  appeal  to  the  Secretary  was  filed  in  this  case  on  July  8,  1946, 
and  the  appeal  perfected  on  August  12,  1946.  Section  9(j)  of  the  Federal  Range  Code, 
as  then  in  force,  provided  for  an  appeal  to  the  Secretary  from  decision  of  an  Examiner. 
By  Circular  1630  (11  F.R.  14495,  December  18,  1946)  of  December  11,  1946,  the  Federal 
Range  Code  was  revised  to  provide  for  appeals  from  decisions  of  examiners  to  the 
Director  of  the  Bureau  of  Land  Management,  43  CFR  161.9 (j),  subject  to  any  further 
appeal  to  the  Secretary  of  the  Interior.  43  CFR  161.9 (m).  Since  the  appeal  to  the 
Secretary  was  filed  in  the  present  case  before  the  issuance  of  Circular  1630,  it  is  decided 
by  the  Secretary,  in  accordance  with  the  appeal  procedure  in  effect  at  that  time.  In 
any  event,  even  if  the  new  appellate  procedure  were  deemed  applicable,  the  Secretary 
of  course  has  authority  to  decide  any  matter,  irrespective  of  the  fact  that  regulations 
provide  for  an  immediate  appeal.  43  CFR  221.83.  West  v.  Standard  Oil  Co.,  278  U.S. 
200,  213. 
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At  the  hearing  before  the  Examiner  it  was  specifically  stipulated 
by  the  parties  that  all  of  sec.  9  is  within  the  service  area  of  both  the 
Bundy  pond  and  the  Wood  pond.  Testimony  was  given  by  appel- 
lant himself  and  tAvo  witnesses  testifying  on  his  behalf.  Appellant, 
on  direct  examination,  testified  that  he  and  his  son  had  used  sec- 
tion 9  during  the  life  of  his  son's  homestead  entry  for  the  grazing 
of  sheep;  that  each  year  since  the  inclusion  in  his  allotment  he  had 
used  it  for  the  running  of  cattle;  and  that  it  would  work  some 
hardship  on  him  in  the  running  of  cattle  on  the  allotment  if  he  were 
not  allotted  section  9,  because  it  would  put  his  water  "into  a  corner 
that  the  cattle  will  have  to  go  around  that  fence  and  the  corner  of 
that  fence  is  over  a  hill,  so  that  the  reservoir  is  not  in  sight."  On 
cross  examination,  he  admitted  that  that  hill  is  "not  impassable  to 
livestock,"  and  that  there  are  no  natural  barriers  to  prevent  trailing 
of  the  stock  over  the  hill.  The  testimony  of  the  two  witnesses, 
Mr.  Chester  M.  Bundy,  appellant's  brother,  and  Mr.  Milas  F.  Snyder, 
was  similar  in  that  respect.  They  also  testified  that  appellant  would 
be  harmed  to  some  extent  if  the  EI/2  of  section  9  were  given  to  the 
Wood  allotment,  but  Mr.  Snyder,  on  cross  examination,  stated 
specifically  that  the  country  is  rather  open  and  rolling,  with  low 
hills  and  flat  draws.  In  addition,  there  was  some  testimony  as  to  the 
use  of  the  Federal  range  by  both  Roy  Wood  and  Charles  Duncan 
who  preceded  Wood  on  the  homestead  which  is  now  connected  with 
Wood's  allotment. 

Although  declaring  that  the  division  of  the  section  as  proposed  by 
the  Advisory  Board  would  be  equitable,  the  Examiner,  quoting  from 
the  departmental  decision  in  the  case  of  W.  L.  Fite  (A-22834, 
August  26,  1941),  stated  that  such  proposed  action  cannot  be  taken 
because  Bundy  in  his  application  of  March  20,  1945,  requested  use 
of  the  Ei/^  of  the  section  but  did  not  mention  the  W^/^,  and  because 
Wood's  only  application  on  record  for  any  part  of  the  land  was  his 
application  of  March  1942  in  which  he  requested  that  the  EI/2  of 
sec.  9  be  added  to  his  allotment.  He  also  held  that  appellant  had  no 
basis  for  complaint,  since  the  grazing  capacity  of  his  allotment  is  far 
in  excess  of  the  amount  of  forage  required  for  grazing  the  numiber 
of  cattle  permitted  under  his  license.  He  directed  the  district  grazier 
to  reconsider  the  facts,  with  a  view  to  determining  whether  appel- 
lant has  failed  to  make  substantial  use  of  his  base  property  so  as  to 
subject  his  license  to  a  proportionate  reduction  (section  6(c)(6)  of 
the  Federal  Range),  and,  finally,  stated  that  in  the  interest  of  good 
range  management  any  adjustment  in  the  boundaries  of  the  Bundy 
and  Wood  allotments  should  be  made  so  that  fencing  of  the  allot- 
ments will  not  interfere  with  free  access  of  appellant's  livestock  to 
his  base  waters. 

The  present  case  falls  within  section  6(e)  of  the  Federal  Range 
Code,^  which  establishes  rules  for  the  administration  of  lands  "addi- 
tionally available,"  and  the  only  issue  is  whether  the  determination 
of  the  District  Grazier  was  in  accordance  with  that  provision. 

Section  6(e)  of  the  Range  Code  reads  as  follows: 

3  Section  161.6(e)  of  Title  43  CFR,  as  renumbered  by  Circular  1630  of  December  11, 
1946   (11  F.R.  14495). 


DEPARTMENT  OF  THE  INTERIOR  GRAZING  DECISIONS,   193  6-1958    481 

(e)  Administration  of  lands  additionally  available.  Any  land  added  to  a 
grazing  district  or  otherwise  made  available  for  administration  by  the  Grazing: 
Service,  by  a  lease  under  the  Pierce  Act  of  June  23,  1938  (52  Stat.  1033;  43 
U.S.C.  315m-l — 315m-4),  the  revocation  of  a  withdrawal,  or  the  cancellation 
or  relinquishment  of  a  homestead  entry  or  claim,  after  the  grazing  privileges 
in  the  area  embracing  the  land  have  been  adjudicated,  will  be  administered 
in  accordance  with  customary  use  so  far  as  such  administration  may  be  prac- 
ticable and  consistent  with  good  range  management.  (48  Stat.  1270;  43  U.S.C. 
315a,  315b.) 

Because  of  the  cancellation  of  the  stockraising  homestead  entry, 
section  9  of  the  township  was  in  1940  made  "available  for  adminis- 
tration by  the  Grazing  Service,"  within  the  meaning  of  section  6(e) 
of  the  Range  Code  and,  consequently,  is  to  be  administered  in  ac- 
cordance with  customary  use  '''so  far  as  such  administration  may  he 
practicable  and  consistent  with  good  range  management.'^''  The 
question  of  "good  range  management,"  of  course,  is  a  matter  with 
respect  to  which  the  judgment  of  the  local  officials  must  necessarily 
be  given  great  weight.  Unless  it  is  shown  that  an  action  taken  under 
that  provision  of  the  Code  is  arbitrary  or  capricious  or  based  on 
insufficient  or  unreliable  information,  the  Department  will  ordinarily 
not  disturb  it.  Of.  Elmer  Nielson^  A-24107,  July  5,  1945;  Lurley 
Holcomh.^  A-23962,  November  4,  1944.  The  testimony  at  the  hearing 
discloses  no  substantial  grounds  for  disturbing  the  determination 
of  the  local  officials.  Admittedly,  section  9  of  the  township  is  within 
the  service  area  of  both  the  Bundy  pond  and  the  Wood  pond.  It  is 
an  area  that  can  be  "properly  grazed"  by  livestock  watering  at  either 
the  Bundy  pond  or  the  Wood  pond,  taking  into  consideration  "nat- 
ural and  cultural  barriers,  recognized  habits  of  livestock,  proper 
livestock  practices  and  range  management  factors"  (section  2(m)  of 
the  Federal  Range  Code).  The  evidence  at  the  hearing  suggests 
that  appellant  might  suffer  some  inconvenience  if  he  is  not  allotted 
the  Ei/2  of  sec.  9.  However,  there  is  no  showing  that  the  principles 
of  good  range  management  will  be  violated  if  appellant  is  not  given 
an  individual  allotment  of  the  Ei/^  of  section  9. 

The  Examiner  stated  that  the  division  of  the  section  proposed  by 
the  Advisory  Board,  though  equitable,  cannot  be  made  because 
neither  party  has  applied  for  the  W%  of  the  section.  The  excerpt 
from  the  decision  in  the  case  of  W,  L.  Fite.^  supra.^  quoted  by  the 
Examiner,  does  not  sustain  his  position.  It  merely  stated  the  prin- 
ciple that  a  license  should  not  be  issued  for  a  greater  number  of 
livestock  than  applied  for,  that  the  number  of  live  stock  applied  for 
is  the  prime  determining  factor  and  that  "After  that  has  been  de- 
termined, the  question  of  the  range  to  be  used  follows  and  such  ques- 
tion is  determined  simply  by  allotting  such  range  as  will  provide 
grazing  facilities  for  the  livestock  for  which  the  license  is  to  issue." 
The  Fite  decision  did  not  hold  that  in  the  allotment  of  a  range  the 
Department  is  limited  by  the  particular  requests  of  the  parties. 
Rather,  "the  determination  of  the  range  to  be  used  imder  the  license 
is  entirely  a  matter  for  the  Grazing  Service,  and  is  to  be  governed  by 
considerations  of  proper  livestocks  practices  and  range  management." 
Alice  and  L.  A,  Matter,  A-23264,  March  27,  1942.  The  "determina- 
tion of  the  particular  area  in  which  the  grazing  is  to  be  permitted 
is  a  matter  committed  solely  to  the  discretion  of  the  Department." 
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National  Livestock  Company  and  Zack  Cox^  A-21222,  July  7,  1938 ; 
R.  B,  Hackler,  A-21368,  February  10,  1942.  The  Examiner's  state- 
ment concerning  the  proposed  equal  division  of  section  9  of  the 
towniship,  consequently,  was  not  justified. 

Apparently,  no  definite  division  of  the  section  has  as  yet  been 
made.  The  District  Grazier,  in  making  his  decision,  should  take  into 
consideration  the  evidence  developed  at  the  hearing  to  the  effect  that 
some  inconvenience  might  be  caused  to  the  appellant  if  he  should  be 
denied  any  use  of  the  E1/2  of  sec.  9.  The  District  Grazier  should 
attempt  to  divide  the  lands,  or  to  provide  for  their  use  in  common, 
so  as  to  create  the  least  possible  inconvenience  for  either  party. 

The  decision  of  the  Examiner  is  affirmed. 

Warner  W.  Gardner, 

Assistant  Secretary  of  the  Interior. 


J.  U.  LIVINGSTON,  Appellant 
A-24500  Decided  July  25,  19Vf 

4.6  Apportionment  of  the  Federal  Range — ^Priority  of  Distribution 

Where  the  entire  carrying  capacity  of  a  range  is  used  to  satisfy  the  qualified 
demand  of  the  owner  of  Class  1  waters,  it  is  not  error  to  refuse  an  allot- 
ment of  Federal  range  to  an  applicant  who  owns  Class  2  waters. 

DECISION 

The  District  Grazier^  of  Arizona  Grazing  District  No.  3  on  May  23, 
1944,  has  denied  an  application  by  J.  K.  Livingston  for  a  license  to 
graze  35  head  of  cattle  on  Federal  range,  for  the  reason  that  Living- 
ston's two  wells,  which  he  listed  as  his  base  property  for  tht;  license 
he  seeks,  did  not  qualify  as  "prior  water,"^  and  also  because  his  wells 

1  Effective  July  16,  1946,  the  General  Land  Office  and  the  Grazing  Service  were  abol- 
ished and  their  functions  were  transferred  to  the  Bureau  of  Land  Management,  by 
Reorganization  Plan  No.  3  of  1946   (11  F.R.  7875,  7876;  7776). 

2  The  Federal  Range  Code,  43  CFR  161.2(1),  Circular  1630,  December  11,  1946  (11 
F.R.  14495),  provides  as  follows:  "(1)  'Prior  water'  is  water  which,  during  all  or  a 
substantial  part  of  the  five-year  period  immediately  preceding  June  28,  1934  (herein- 
after referred  to  as  the  'priority  period'),  was  used  to  service  certain  public  range 
within  the  service  area  of  the  water  for  a  livestock  operation  that  was  established, 
permanent,  and  continuing,  and  which,  during  the  period  of  such  use,  normally  involved 
the  grazing  of  livestock  on  the  same  areas  of  public  land  for  a  certain  period  or  periods 
of  each  year,  except  that  in  any  area  placed  within  a  grazing  district  or  added  to  an 
existing  district  after  September  23,  1942,  the  priority  period  shall  be  the  five-year 
period  immediately  preceding  the  date  of  the  order  establishing  such  district  or  effecting 
such  addition,  as  the  case  may  be :  Provided,  That  in  any  case  in  which  a  livestock 
operation  used  a  water  or  waters  during  the  priority  period  in  such  manner  as  would, 
in  the  absence  of  other  factors,  serve  to  invest  such  water  with  the  attribute  of  priority, 
but  such  livestock  operations  subsequently  ceased  using  such  water  or  waters  and  used 
other  water  or  waters  in  such  manner  as  to  invest  them  also  with  priority,  only  the 
latter  water  or  waters  shall  be  considered  as  prior  unless  the  former  are  prior  because 
of  use  by  another  livestock  operation  :  Provided  further.  That  in  no  event  shall  any 
water  be  considered  as  prior  unless  offered  as  base  property  in  an  application  for  a 
grazing  license  or  permit  filed  within  one  year  after  the  public  lands  which  were  used 
in  creating  the  priority  first  became  a  part  of  a  grazing  district,  except  that  in  cases 
wherein  such  lands  became  a  part  of  a  grazing  district  more  than  one  year  prior  to 
March  16,  1942,  a  water  shall  not  be  considered  as  prior  unless  offered  in  an  applica- 
tion filed  prior  to  that  date. 

"The  extent  of  the  priority  of  water  shall  be  subject  to  the  following : 
"(1)   The  priority  in  no  event  shall  exceed  the  average  annual  amount  of  forage  that 
was   customarily   and   properly   utilized   by   the   livestock   operation    during    the   priority 
period  on  that  part  of  the  lands  within  the  service  area  which,  at  the  time  of  the  issu- 
ance of  the  license  or  permit,  is  Federal  range. 

"(2)  In  the  event  that  the  area  of  Federal  range  which  was  used  in  creating  the 
priority  is  diminished  by  withdrawal,  appropriation,  selection,  or  otherwise,  the  priority 
of  the  water  shall  diminish  proportionately." 
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were  within  the  service  area^  of  the  class  1  waters*  owned  or  con- 
trolled by  Mrs.  Angela  G.  and  Ben  G.  Scott. 

Livingston  appealed,  and  a  hearing  was  held  before  the  Examiner 
on  December  13,  1944.  The  Examiner's  decision  of  January  11,  1945, 
remanded  the  case  to  the  Regional  Grazier  to  determine  the  extent 
of  grazing  privileges  which  should  be  granted  to  the  Scotts  on  the 
basis  of  the  stock-watering  facilities  owned  or  controlled  by  them 
and  to  consider  what  grazing  privileges  are  available  to  class  2  waters 
which  service  those  areas  not  serviced  by  class  1  water  facilities. 
These  determinations  were  made  pursuant  to  the  Examiner's  deci- 
sion. On  May  19,  1945,  the  District  Grazier  notified  Livingston 
that  no  grazing  privileges  were  found  available  for  class  2  properties 
and  the  District  Grazier  adhered  to  his  former  decision  on  Living- 
ston's application.  Livingston  again  appealed  and  another  hearing 
was  held  before  the  Examiner.  On  June  26,  1946,  the  Examiner 
affirmed  the  District  Grazier's  decision,  and  Livingston  has  filed  this 
appeal  (A-24500).5 

The  record  established  by  these  two  hearings  indicates  the  follow- 
ing facts:  Most  of  the  Scotts'  wells  unquestionably  are  class  1 
waters.  Livingston  has  two  wells  which  he  apparently  acquired  in 
1939,  known  as  the  Milligan  and  the  Robinette  wells.  The  service 
area  of  the  Milligan  and  Robinette  wells  is  within  the  service  area  of 
the  Scotts'  Edwards  home  well  and  12-mile  well,  both  of  w^liich  are 
class  1  waters.  All  of  the  grazing  privileges  within  the  service  areas 
of  these  wells  of  the  Scotts  have  been  previously  adjudicated  to  the 
Scotts.  All  of  the  Federal  range  within  the  service  area  of  Living- 
ston's Robinette  and  Milligan  wells  is  within  that  part  of  the  grazing 
district  established  by  the  Secretary's  order  of  July  14,  1938,  and 
the  priority  period  during  which  use  of  waters  for  livestock  opera- 
tions w^ould  render  the  water  "prior  water"  is  the  5-year  period 
immediately  proceeding  June  28,  1934.^  The  Milligan  well  was  de- 
veloped in  1938  and  is  only  a  class  2  w^ater. 

3  43  CFR  161.2(m),  Circular  1630,  December  11,  1946  (11  F.R.  14495),  defines  "service 
area"  as  follows:  "(m)  'Service  area'  means  the  area  that  can  be  properly  grazed  by 
livestock  watering  at  a  certain  water.  In  determining  such  area,  natural  and  cultural 
barriers,  recognized  habits  of  livestock,  proper  livestock  practices  and  range  manage- 
ment factors,  will  be  considered." 

4  43  CFR  161.4,  Circular  1630,  December  11,  1946  (11  F.R.  14495),  provides  as  fol- 
lows :  "Classification  of  base  properties.  For  the  purpose  of  determining  the  proper  use 
of  the  base  properties  of  all  applicants  and  their  relative  dependence  upon  the  Federal 
range,  land  and  water  conditions  and  other  factors  affecting  livestock  operations  in  the 
area  will  be  considered  and  determined  according  to  customary  use  and  best  practices 
for  good  range  management.  Base  properties  will  be  classified  as  land  or  water  and 
further  In  the  following  manner  : 

"Class  1.    Land  dependent  by  use,  or  full-time  prior  water. 
"Class  2.    Land  dependent  by  location,  or  full-time  water." 

5  This  appeal  was  presented  in  October  1946,  under  the  provisions  of  section  9  (J)-(l) 
of  the  Federal  Range  Code  (43  CFR,  Cum.  Supp.,  501.9  (3)-(l))  which,  as  then  in  force, 
provided  for  appeal  to  the  Secretary  from  decisions  of  the  Examiner.  By  Circular  1630 
(11  F.R.  14495,  December  18,  1946)  of  December  11,  1946.  the  Federal  Range  Code  was 
revised  to  provide  that  appeals  from  decisions  of  Examiners  of  the  Bureau  of  Land 
Management  must  be  made  to  the  Director  of  the  Bureau,  43  CFR  161.9 (j),  subject  to 
any  further  appeal  to  the  Secretary  of  the  Interior.  43  CFR  161.9 (n).  Since  the 
appeal  to  the  Secretary  in  this  case  was  filed  before  the  issuance  of  Circular  1630,  the 
appeal  is  being  decided  by  the  Secretary  in  accordance  with  the  appeal  procedure  in 
effect  at  that  time,  and  will  not  be  remanded  for  initial  consideration  by  the  Director. 
The  Secretary  of  course  has  authority  to  decide  the  matter  without  waiting  for  action 
by  the  Director,  irrespective  of  what  provision  the  regulations  make  for  an  intermediate 
appeal  to  subordinate  officials.  West  v.  Standard  Oil  Co.,  278  U.S.  200,  213  (1929)  ; 
Knight  v.  United  States  Land  Association,  142  U.S.  161,  177,  178  (1891)  ;  George  C. 
Vournas,  56  I.D.  390,  392  (1938)  ;  Harvey  Brothers  v.  U.  Patton  and  Sons  (A-24482, 
March  28,   1947)  ;  James  Bundy    (A-24438,  June  3,   1947)  ;   43  CFR  221.83. 

6  43  CFR  161.2(1),  Circular  1630,  December  11,  1946  (11  F.R.  14495),  quoted  in  foot- 
note 2  above. 


484    DEPARTMENT  OF  THE  INTERIOR  GRAZING  DECISIONS,   193  6-1958 

The  issue  in  this  case  relates  only  to  the  Eobinette  well.  Living- 
ston contends  that  the  Eobinette  waters  were  used  for  livestock 
operations  during  the  priority  period  and  therefore  constitute  "prior 
waters"  on  the  basis  of  which  he  should  secure  a  grazing  license. 

The  livestock  operations  on  the  public  domain  in  this  area  by 
Mrs.  Scott  and  a  Mr.  Tolliday  during  the  priority  periods  involved, 
form  the  basis  for  the  adjudication  of  the  grazing  privileges  in  the 
area.  All  the  evidence  submitted  at  the  hearings  indicated  that  the 
Eobinette  well,  although  developed  prior  to  1929,  was  not  used  in 
connection  with  livestock  operations  on  the  public  domain  during  the 
priority  period  and  therefore  could  be  considered  only  as  a  class  2 
water.  The  evidence  offered  by  Livingston  at  these  hearings  was 
insufficient  to  establish  that  any  livestock  use  of  the  Eobinette  well 
was  made  during  the  priority  period  on  the  basis  of  which  the 
waters  of  the  Eobinette  well  would  constitute  "prior  water"  within 
the  terms  of  the  Federal  Eange  Code.  However,  after  the  Examiner's 
second  decision  and  after  Livingston  had  made  this  appeal,  Living- 
ston filed  an  affidavit  signed  by  one  W.  H.  Burge  stating  that  he 
(Burge)  had  managed  the  Tolliday  cattle  from  the  spring  of  1932 
to  the  fall  of  1934  and  that  during  this  period  of  time  Burge  had 
"watered  cattle  at  the  Tolliday  well  which  he  had  purchased  from 
Mr.  Eobinette  also  the  12-mile — new  water — Seven  Mile  and  Jasper 
Spring  and  the  McCormick  well,  two  mile  well,  high  tanks,  lead 
well  and  Wyatt  Well.  To  my  knowledge  the  Eobinette  property 
was  the  only  Patented  ground  owned  by  Mr.  Tolliday  in  the  New 
Water  District."  This  affidavit,  it  should  be  noted,  had  not  been  sub- 
mitted in  evidence  at  the  hearing  nor  was  there  any  opportunity 
for  the  interveners  to  object  at  the  hearing  to  the  filing  of  this  affidavit, 
or  to  rebut  the  truth  of  Burge's  statements. 

It  is,  however,  unnecessary  to  determine  the  issue  to  which  Living- 
ston addresses  his  appeal.  Section  2(1)  of  the  Federal  Eange  Code 
contains  the  following  provision: 

*  *  *  Provided,  That  in  any  case  in  wliich  a  livestock  operation  used  a  water 
or  waters  during  the  priority  period  in  such  manner  as  would,  in  the  absence  of 
other  factors,  serviced  to  invest  such  water  with  the  attribute  of  priority,  but 
such  livestock  operations  subsequently  ceased  using  such  water  or  waters  and 
used  other  water  or  waters  in  such  manner  as  to  invest  them  also  with  priority, 
only  the  latter  water  or  waters  shall  be  considered  as  prior  unless  the  former 
are  prior  because  of  use  by  another  livestock  operation:  *  *  * 

Even  if  the  Burge  affidavit  were  sufficient  to  establish  that  the 
Eobinette  well  water  was  a  prior  water  by  virtue  of  use  for  live- 
stock operations  during  the  priority  period,  the  record  indicates  that 
it  has  not  been  in  use  for  a  livestock  operation  at  least  since  1934. 
The  above  quoted  provision  of  the  Federal  Eange  Code  plainly 
contemplates  that  where  any  prior  water  ceases  to  be  used  for  a 
livestock  operation  it  loses  its  priority.'^ 

7  See  also  43  CFR  161.6(c)(9),  Circular  1630.  December  11,  1946  (11  F.R.  14495). 
which  provides  as  follows:  "(9)  In  the  event  of  failure  for  any  two  consecutive  years 
either  to  offer  a  base  property  in  an  application  for  a  license  or  permit,  or  to  accept 
a  license  or  permit  offered  pursuant  to  such  an  application,  such  base  property  will  lose 
its  dependency  by  use  or  priority."  Cf.  Milo  Blake,  A-22904  (September  9.  1941) 
(decided  prior  to  Federal  Range  Code  revision  of  September  23.  1942)  (watering  facili- 
ties which  lose  their  priority  because  of  physical  destruction  may,  upon  restoration,  have 
their  qualifications  for  a  license  revived). 
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The  record  indicates  that  the  Scotts  are  qualified  permittees  and 
that  they  have  class  1  waters.  The  range  involved  is  in  the  south- 
western portion  of  the  State  of  Arizona  and  has  a  very  low  carrying 
capacity,  requiring  at  least  960  acres  per  cow  unit  per  annum.^  The 
entire  carrying  capacity  appears  to  be  necessary  to  satisfy  the  qual- 
ified demand  of  the  existing  allottees,  the  Scotts.  To  grant  the 
Livingston  application  would  only  result  in  overstocking  the  range 
around  the  Scott  and  Livingston  waters  and  would  be  contrary  to 
good  range  management.  In  any  event,  since  the  Scotts  have  class  1 
waters,  whereas  Livingston  has  only  class  2  waters,  the  District 
Grazier  was  not  in  error  in  refusing  to  make  an  allotment  of  Federal 
range  to  Livingston  at  the  expense  of  cutting  down  the  grazing 
capacity  available  for  the  Scotts'  livestock. 

The  decision  of  the  Examiner  is  affirmed. 

C.  GiRARD  DAVmSON, 

Assistant  Secretary  of  the  Interior. 


JAMES  BUNDY,  Appellant 
A-2M38  Decided  August  W,  Wlfl 

15.3  Review  Proceedings — Rehearing 

Affidavits  setting  forth  facts  which,  if  accepted,  would  not  warrant  modification 
of  prior  decision  will  not  support  a  motion  for  rehearing. 

DECISION 

On  June  3,  the  Department  affirmed  a  decision  of  an  examiner  of 
the  Grazing  Service  which  rejected  the  application  of  James  Bundy 
for  a  certain  grazing  allotment  in  the  Arizona  Grazing  District  No.  1 
(Arizona  strip). 

Bundy's  application  for  a  grazing  license  for  125  cattle  was  ap- 
proved by  the  district  grazier,  except  as  to  the  allotment  of  the 
E1/2  sec.  9,  T.  34  N.,  E.  10  W.  The  Department  upheld  that  deter^ 
mination  on  the  ground  that  the  particular  land  was  "additionally 
available,"  within  the  meaning  of  section  6(c)  of  the  Federal  Range 
Code  (43  CFR  161.6(c)),  that  such  land  is  to  be  administered  in 
accordance  with  customary  use  so  far  as  practicable  and  consistent 
with  "good  range  management,"  and  that,  considering  the  character 
of  the  area,  the  principles  of  good  range  management  will  not  be 
violated  if  Mr.  Bundy  is  not  given  an  individual  allotment  of  the 
Ei/2  of  sec.  9.  However,  the  Department  emphasized  that  an  equal 
division  of  the  section  between  Bundy  and  one  Eoy  Wood  may  be 
made  even  though  neither  has  applied  for  the  WV2  of  the  section. 
As  the  parties  stipulated,  all  of  sec.  9  is  within  the  service  area  both 
of  a  pond  constructed  by  Bundy  and  of  one  owned  by  Wood.     In 

8  Although  Livingston  apparently  contends  that  the  Federal  range  has  a  carrying 
capacity  greater  than  that  determined  by  the  District  Grazier  on  the  basis  of  the  total 
grazing  operations  from  the  base  properties  on  a  year-long  basis,  he  has  submitted  no 
evidence,  and  there  is  none  In  the  record,  which  would  indicate  that  the  Grazing  Service 
officials  have  made  any  error  either  mathematically  or  in  the  application  of  the  regu- 
lations In  determining  the  carrying  capacity  of  the  Federal  range.  E,  L.  Alexander. 
A-24291   (June  11,  1946). 
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its  decision,  the  Department  specifically  directed  the  district  grazier 
to  attempt  to  divide  the  lands,  or  to  provide  for  their  use  in  common, 
so  as  to  create  the  least  possible  inconvenience  for  either  party. 

With  his  motion  for  rehearing,  Bundy  submitted  affidavits,  executed 
by  Lawrence  Iverson  and  Albert  Snyder,  that  the  "Wood  place  was 
not  used  in  connection  with  public  domain  during  priority  period 
of  1929  to  1934."  Bundy  claims  that  the  affidavits  confirm  the  testi- 
mony of  his  witness  at  the  hearing  before  the  examiner.  Apparently 
referring  to  the  statement  in  the  examiner's  decision  that  Bundy 
never  requested  use  of  the  Wy2  of  the  section,  he  states  that  there 
was  no  reason  for  him  to  ask  for  it  specifically,  since  it  had  been  in 
his  allotment. 

No  proper  grounds  for  a  rehearing  have  been  shown.  The  contents 
of  the  affidavits  do  not  in  any  way  affect  the  departmental  decision 
of  June  3.  As  stated,  that  decision  sustained  the  denial  of  an  in- 
dividual allotment  to  Bundy  in  accordance  with  section  6(e)  of  the 
Federal  Range  Code.  The  decision  was  not  predicated  on  the  extent 
of  the  use  of  Federal  range  by  Wood.  Concerning  Bundy's  explana- 
tion why  he  did  not  specifically  request  use  of  the  W^,  it  should  be 
noted  that  the  departmental  decision  of  June  3  expressly  stated  that 
in  the  allotment  of  a  range  the  Department  is  not  limited  by  the 
particular  requests  of  the  parties,  and  that  an  equitable  division  of 
the  entire  section  is  not  precluded  by  the  fact  that  no  application  for 
the  Wy2  has  been  made.  Bundy's  position  thus  is  in  no  way  preju- 
diced by  his  failure  to  make  a  specific  request  for  the  W^/^. 

The  motion  for  rehearing:  is  denied. 

C.  GiRARD  Davidson, 
Assistant  Secretary  of  the  Interior. 


WAYNE  M.  AND  MAEY  B.  WHITEHILL,  Apellants 
A-24445  Decided  September  18,  191,7 

3.2  Appeal  Procedure — Intervention 

A  party  who  has  signed  a  contract  to  purchase  a  licensee's  property,  made  a 
substantial  down  payment,  and  taken  possession  of  the  base  property,  is  a 
proper  intervener. 

4.2  Apportionment  of  the  Eederal  Range — ^Use  and  Boundary  Agreements 

Agreements  as  to  division  of  the  range  between  applicants  do  not  create  any 
vested  rights  to  the  continued  use  of  the  Federal  range  in  accordance  with 
such  private  agreements,  no  matter  how  long  such  a  division  has  previously 
existed.  Range  line  agreements  are  generally  recognized  by  the  Department 
as  effective  between  the  parties,  unless  it  is  shown  that  force  or  coercion  was 
use  in  effecting  the  range  line  agreement,  or  that  rescission  of  the  contract 
is  warranted,  or  that  radical  changes  have  occurred  which  merit  a  recon- 
sideration of  the  range  line,  or  the  parties  themselves  agree  on  a  modification. 

14.1  Licenses  and  Permits — Conditions  and  Limitations 

In  a  water  base  district  licenses  are  limited  by  the  carrying  capacity  of  the 

range  allocable  to  the  licensee. 
The  Federal  Range  Code  does  not  contemplate  that  licenses  shall  confer  grazing 

privileges  for  a  sufficient  number  of  livestock  to  permit  the  licensee  to  derive 

his  entire  living  therefrom. 


'to 
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DECISION  1 

Wayne  M.  and  Mary  B.  Whitehill  have  appealed  from  a  decision 
of  June  26,  1946,  by  the  Examiner  of  the  Grazing  Service,^  which 
affirmed  a  decision  by  the  District  Grazier  of  New  Mexico  Grazing 
District  No.  3.2 

The  Whitehills  and  Robert  M.  Wilson  have  been  stock  raisers  in 
the  New  Mexico  Grazing  District  No.  3  for  many  years.^  Beginning 
in  1935  the  Whitehills  and  Wilson  sought,  and  the  Grazing  Service 
issued  to  them,  licenses  or  permits  for  grazing  privileges  upon  the 
Federal  range  within  this  district.  On  May  19,  1937,  the  Whitehills 
and  Wilson,  who  had  theretofore  been  in  dispute  concerning  the  use 
of  the  Federal  range  between  them,  entered  into  a  range-line  agree- 
ment demarcating  a  common  boundary  which  "shall  be  recognized 
as  the  division  line  separating  our  range  allotments."  As  thus 
divided,  the  Whitehills'  range  was  north,  and  the  Wilson  range  was 
south,  of  this  common  boundary.  This  agreement  was  filed  with  the 
Grazing  Service,  and  the  allotment  permits  or  licenses  thereafter 
issued  by  the  Grazing  Service  to  the  Whitehills  and  Wilson  con- 
formed with  this  agreed-upon  1937  boundary  line.  On  May  22,  1941, 
the  Grazing  Service  issued  a  10-year  permit  to  Wilson  which  included 
the  Federal  range  south  of  this  1937  boundary  line  and  within  his 
previously  established  grazing  range  area. 

In  the  years  following  1937,  the  range  boundary,  however,  re- 
mained unfenced.  Furthermore,  despite  the  range  boundary,  the 
Whitehills  continued  to  graze  their  cattle  in  the  area  south  of  this 
agreed  boundary  line.  It  does  not  appear  that  Wilson  protested  this 
practice  very  strongly.  He  continued  to  pay  the  required  Grazing 
Service  fees  for  the  grazing  privileges  upon  these  lands.  In  Decem- 
ber 1944  Wilson  entered  into  a  contract  to  sell  his  ranch  and  stock 
to  Hubert  H.  Ruebush  and  Procopio  D.  Torres,  the  deed  being 
placed  in  escrow  until  the  final  installment  payment  was  completed."* 
Ruebush  and  Torres  thereupon  began  to  erect  a  fence  along  the  1937 
boundary  line. 

Faced  with  the  exclusion  of  their  cattle  from  the  area  south  of  the 
1937  boundary  line,  the  Wliitehills  on  February  5,  1945,  filed  an 

1  Effective  July  16,  1946,  the  General  Land  Office  and  the  Grazing  Service  were  abol- 
ished and  their  functions  were  transferred  to  the  Bureau  of  Land  Management,  by 
Reorganization  Plan  No.   3  of  1946    (11   F.R.   7875,   7876;   7776). 

2  This  appeal  was  filed  on  September  4,  1946,  under  the  provisions  of  section  9(j)-(l) 
of  the  Federal  Range  Code  (43  CFR,  Cum.  Supp.,  501.9(.i)-(l) )  which,  as  then  in  force, 
provided  for  appeal  to  the  Secretary  from  decisions  of  the  Examiner.  By  Circular  1630 
(11  F.R.  14495,  December  18,  1946)  of  December  11,  1946,  the  Federal  Range  Code  was 
revised  to  provide  that  appeals  from  decisions  of  Examiners  of  the  Bureau  of  Land 
Management  must  be  made  to  the  Director  of  the  Bureau,  43  CFR  161.9 (j),  subject  to 
any  further  appeal  to  the  Secretary  of  the  Interior.  43  CFR  161. 9(m).  Since  the 
appeal  to  the  Secretary  in  this  case  was  filed  before  the  issuance  of  Circular  1630,  the 
appeal  is  being  decided  by  the  Secretary  in  accordance  with  the  appeal  procedure  in 
effect  at  that  time,  and  will  not  be  remanded  for  initial  consideration  by  the  Director. 
The  Secretary  of  course  has  authority  to  decide  the  matter  without  waiting  for  action 
by  the  Director,  irrespective  of  what  provision  the  regulations  make  for  an  intermediate 
appeal  to  subordinate  officials.  West  v.  Standard  Oil  Co.,  278  U.S.  200,  213  (1929)  ; 
Knight  v.  United  States  Land  Association,  142  U.S.  161,  177,  178  (1891)  ;  George  C. 
Vournas.  56  I.D.  390.  392  (1938)  ;  Harvey  Brothers  v.  U.  Patton  and  Sons  (A-24482, 
March  28,  1947)  ;  James  Bundy   (A-24438.  June  3,  1947)  ;  43  CFR  221.83. 

3  New  Mexico  Grazing  District  No.  3  was  established  on  July  11,  1935,  pursuant  to 
the  Taylor  Grazing  Act  of  June  28,  1934  (48  Stat.  1269),  as  amended  by  the  act  of 
June  26,  1936   (49  Stat.  1976,  43  U.S.C.  315). 

4  The  District  Grazier,  pursuant  to  this  contract  for  sale,  thereupon  canceled  Wilson's 
permit  and  issued  a  grazing  license  to  Wilson  and  Ruebush  and  Torres  for  the  same 
grazing  privileges  and  allotment  of  Federal  range  theretofore  included  in  Wilson's  permit. 
Section  7(a)  of  the  Federal  Range  Code,  43  CFR  161.7(a),  Circular  No.  1630,  Decem- 
ber 11,  1946   (11  F.R.  14495). 
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application  for  a  license  or  permit  to  graze  200  cattle  upon  their 
allotment  of  Federal  range  plus  additional  Federal  range  described 
as  being  situated  "north  of  a  line  running  east  from  the  southwest 
corner  sec.  7  to  14  mile  east  of  the  south  14  corner  of  sec.  12,  T.  22  S.^ 
K.  9  W.,  "N.M.P.M.,  New  Mexico.  This  additional  Federal  range 
constitutes  more  than  10  sections  of  Federal  range  lying  within  the 
Wilson  allotment,  south  of  the  1937  boundary  line.  The  District 
Grazier  issued  a  license  to  the  Whitehills  within  their  previous  allot- 
ment for  the  same  number  of  head  of  stock  which  they  were  previ- 
ously licensed  (104),  with  82  percent  use  of  the  Federal  range,  but 
denied  their  application  for  the  use  of  the  additional  Federal  range 
south  of  the  1937  boundary  line.  The  District  Grazier  based  his 
denial  on  the  ground  that  the  range  division  agreement  entered  into 
between  the  Whitehills  and  Wilson  is  "considered  a  fair  and  equitable 
division  based  on  the  locations  of  the  IVhitehills  and  Wilson  waters." 
The  Whitehills  appealed  from  the  District  Grazier's  decision.^  A 
hearing  was  held  before  an  examiner  of  the  Grazing  Service y 
pursuant  to  section  9  of  the  Federal  Range  Code.^  The  White- 
hills contended  (a)  that  Ruebush  and  Torres  are  not  proper  in- 
terveners, and  hence  could  not  secure  the  benefit  of  any  estoppel 
operating  against  the  Wliitehills  as  a  result  of  the  1937  range-line 
agreement;  (b)  that  the  Grazing  Service  had  never  approved  the 
1937  range  agreement  or  acted  upon  it;  (c)  that  the  Whitehills 
should  not  now  be  bound  by  the  1937  boundary  line;  (d)  that  Wilson 
had  acquiesced  in  the  grazing  of  the  Whitehills'  cattle  on  his  allot- 
ment;  (e)   that  Wilson's  cattle  had  used  the  area  relatively  little; 

(f)  that  Wilson's  water  was  insufficient  to  service  the  area  applied 
for  whereas  the  Wliitehills'  water  was  full  time  prior  water;  and 

(g)  that  the  Whitehills'  present  allotment  is  insufficient  to  carry  the 
livestock  licensed  by  the  Grazing  Service. 

Ruebush  and  Torres  are  proper  interveners  in  this  case.  They  had 
consummated  a  purchase  contract  with  Wilson,  with  a  substantial 
down  payment,  under  which  they  would  acquire  the  title  to  the 
Wilson  ranch  and  stock  after  completing  all  the  installment  pay- 
ments, but  which  permitted  them  to  take  possession  and  control  of 
the  ranch  and  stock  on  January  15,  1945,  subject  to  Wilson's  right 
"to  assist  *  *  *  and  to  make  recommendations  regarding  the  proper 
handling  of  the  said  livestock  business."  They  will  succeed  to  what- 
ever rights  Wilson  had  under  his  permit,  and  have  already  been 
issued  licenses  with  Mr.  Wilson  accordingly.*^    Ruebush  and  Torres, 

5  The  District  Grazier's  decision  of  March  5,  1945,  was  based  on  the  "recommenda- 
tion" of  the  Advisory  Board.  Pursuant  to  the  Whitehills'  protest  against  his  decision, 
the  Advisory  Board  reconsidered  the  Whitehills'  application.  On  March  28,  1945,  the 
District  Grazier  notified  the  Whitehills  (a)  that  the  Advisory  Board  had  •'*  ♦  *  recom- 
mended that  the  previous  action  of  the  Advisory  Board  be  sustained.  They  have  further 
sustained  their  action  in  rejecting  your  application  for  the  additional  lands  *  *  *,"  and 
(b)  that  the  license  to  be  issued  to  the  Whitehills  would  be  for  104  head  of  stock.  The 
District  Grazier's  statement  that  a  license  would  be  issued  limited  as  indicated,  and  his 
implicit  refusal  to  issue  a  license  to  the  full  extent  applied  for,  constitutes  in  effect 
the  District  Grazier's  decision.  However,  the  words  "action"  and  "sustained,"  in  refer- 
ring to  the  recommendation  of  the  Advisory  Board  and  the  action  of  the  District  Grazier 
in  following  that  recommendation,  should  not  have  been  used.  The  Department  has 
disapproved  such  wording,  and  has  pointed  out  that  the  Advisory  Board  has  no  admin- 
istrative authority.  Its  function  Is  solely  to  recommend  courses  of  action  which  the 
Grazing  Service  oflScial  may  either  follow  or  refuse  to  follow.  F.  Ray  Clements,  56  I.D. 
360,  361  (1938)  ;  43  CFR  161.9(c),  Circ.  1630,  December  11,  1946;  Harvey  Brothers  v. 
U.  Patton  and  Sons  (A-24482,  March  28,  1947)  ;  Joseph  F.  Livingston,  56  I.D.  92,  Off. 
(1937). 

6  43  CFR  161.9. 
•743  CFR  161.7(a). 
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therefore  are  "parties  who  may  be  directly  affected  by  the  decision 
on  the  appeal"  and  were  therefore  properly  interveners  in  the  case.^ 

The  Wilson-Whitehills  agreement  on  a  common  boundary  line 
between  their  ranges  was  made  on  May  19,  1937.  A  signed  copy  was 
filed  in  the  Division  of  Grazing  on  May  31,  1937.  The  licenses  and 
permits  issued  by  the  Grazing  Service  to  the  respective  parties  have 
uniformly  been  in  conformity  with  the  range  line  boundary  agreed 
upon  by  Wilson  and  the  Whitehills  in  1937.  Several  of  the  White- 
hills'  licenses  specifically  mention  that  the  range  division  was  on  the 
basis  of  the  1937  range-line  agreement.  Since  1941,  Wilson  has  had 
a  10-year  permit  on  the  range  here  involved  and  has  paid  range  fees 
for  the  use  of  the  Federal  range  within  his  allotment.  The  record 
further  indicates  that  the  contract  of  sale  between  Wilson  and  Rue- 
bush  and  Torres  was  made  on  the  basis  of  the  patented,  leased  and 
allotted  range  then  controlled  by  Wilson.  Thus,  the  1937  range  line 
has  been  acted  upon  affirmatively  by  the  Grazing  Service,  by  Wilson, 
and  by  Ruebush  and  Torres;  and  implicitly  by  the  Whitehills  in 
accepting  their  licenses  prior  to  1945  without  questioning  the  divi- 
sion of  the  range  in  this  manner  by  the  Grazing  Service. 

We  turn  therefore  to  the  principal  question  whether  the  District 
Grazier  and  the  Examiner  committed  error  in  continuing  the  issu- 
ance of  the  Whitehills'  licenses  on  the  basis  of  the  1937  range-line 
agreement. 

Under  range  conditions  as  they  actually  exist  on  the  public  lands, 
range-line  agreements  have  long  been  a  natural  and  regular  basis 
for  division  of  the  range  between  livestock  operators.  These  range 
divisions  do  not  create  any  vested  rights  to  the  continued  use  of  the 
Federal  range  in  accordance  with  such  private  agreements,  no  matter 
how  long  such  a  division  has  previously  existed;  and  despite  any 
such  agreements  or  previous  use,  the  Bureau  of  Land  Management 
may,  if  deemed  necessary  in  the  public  interest,  close  any  area  to 
grazing  or  modify  the  allotments  of  a  permittee  or  licensee,  or  dis- 
regard these  agreements  if  they  usurp  the  Bureau's  function  of  ad- 
judicating the  rights  of  allottees  as  to  numbers  of  livestock  to  be 
permitted,  time  of  grazing,  and  other  related  matters.^  Neverthe- 
less, pursuant  to  the  Department's  policy  of  cooperation  with  the 
livestock  industrj^  and  pursuant  to  section  3  of  the  Taylor  Grazing 
Act  that  "recognized  and  acknowledged  grazing  privileges  shall  be 
adequately  safeguarded,"  the  Bureau  (and  its  predecessor,  the  Graz- 
ing Service)  has,  in  issuing  permits  and  licenses,  generally  allotted 
the  areas  of  Federal  range  in  conformity  with  this  customary  prac- 
tice of  agreeing  on  the  range  or  allotment  boundaries.  From  the 
beginning  of  tlie  range  administration  under  the  Taylor  Grazing 
Act,  the  Grazing  Service  (and  its  predecessor,  the  Division  of  Graz- 
ing) has  regularly  and  frequently  su<^gested  and  aided  the  consum- 
mation of  range-line  agreements  in  disputes  concerning  the  division 
of  areas  of  the  Federal  range.^^    Since  1938,  the  Federal  Range  Code 

8  43  CFR  161.9(d). 

9  Bolten  and  Davis  Livestock  Company.  58  I.D.  193  (A-23460,  November  19,  1942)  ; 
National  Livestock  Company  and  Zack  Cox,  A-21222  (July  7,  1938)  :  Ed  O.  Brown, 
A-23835   (July  26,  1944)  :  Zack  P.  Mathes.  A-23698   (Sentember  30.  1943). 

10  Jess  W.  Corn.  A-24308  (October  25.  1946)  ;  Charles  E.  Kunzler,  A-24285  (June  6, 
1946):  Sarah  Meyers  Hedges,  A-21894  (February  28,  1941);  James  N.  McDougal, 
A-21684  (February  28,  1941)  ;  Mrs.  Dulcie  S.  Williams,  A-23212  (February  10,  1942)  : 
Ed  O.  Brown,  A-23835    (July  26,   1944).     See  43  CFR  161.1(c). 
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has  provided  that  in  making  allotments  of  Federal  range  to  licensees 
or  permittees,  "divisions  of  the  range  by  agreement  or  by  former 
practice  will  be  respected  and  folloAved  where  practicable."^^  These 
range-line  agreements  are  in  conformity  with  the  purpose  of  the 
Taylor  Grazing  Act,  which  seeks  "to  stabilize  the  livestock  industry 
dependent  upon  the  public  range."  Thousands  of  these  range-line 
agreements  are  now  in  effect  on  the  western  ranges.  Unless  the 
public  interest  or  the  needs  of  governmental  administration  require 
modification  of  the  boundary  line  or  withdrawal  of  some  or  all  of 
the  lands  from  a  particular  permittee  or  licensee,  these  range-line 
agreements  are  generally  recognized  by  this  Department  as  effective 
between  the  parties,  unless  it  is  clearly  shown  that  force  or  coercion 
was  used  in  effecting  the  range-line  agreement,  or  that  rescission  of 
the  contract  is  warranted,  or  that  radical  changes  have  occurred 
which  merit  a  reconsideration  of  the  range  line,  or  the  parties  them- 
selves agree  on  a  modification.^^ 

There  is  no  contention  made  in  this  case  that  the  1937  range-line 
agreement  between  Wilson  and  the  Whitehills  was  other  than  a  bona 
fide  agreement  dividing  the  use  of  the  Federal  range  between  the 
parties.  There  is  no  evidence,  nor  any  contention,  that  the  "White- 
hills  were  subjected  to  any  force  or  coercion  in  the  making  of  the 
range-line  agreement  in  1937.  Tlie  Whitehills  merely  seek  to  avoid 
the  effect  of  their  agreement.  Their  contention  that  it  was  merely 
temporary  in  nature  and  that  it  was  never  actually  recognized  by 
the  parties  appears  untenable.  Wilson  was  authorized,  under  licenses 
and  a  permit,  to  use  the  area  here  involved  for  the  grazing  of  his 
cattle  and  he  paid  the  range  fees  for  such  grazing  privileges.  It 
thus  appears  that  the  only  change  in  circumstance,  on  the  basis  of 
which  the  T^Tiitehills  are  now  seeking  the  additional  Federal  range 
here  involved,  is  the  fact  that  the  range  line  has  recently  been  fenced 
so  as  to  exclude  their  cattle.  But  since  the  lands  have  been  within 
the  allotment  of  Wilson,  the  Whitehills  have  had  no  right  to  allow 
their  cattle  to  graze  these  lands,  and  the  fact  that  their  cattle  have 
grazed  for  several  years  on  the  lands  here  involved  gives  them  no 
additional  rights  thereto  since  such  grazing  has  been  in  trespass.^^ 

Furthermore,  the  range-line  agreement  appears  to  have  been  a 
natural  division  of  the  Wilson  and  Wliitehills  ranges,  since  it  pri- 
marily divided  the  lands  and  waters  owned  or  controlled  by  the 
respective  parties  in  a  manner  which  does  not  appear  in  any  way 
to  have  been  illogical  from  the  standpoint  of  the  location  of  these 
lands  and  waters.  There  is  thus  insufficient  basis  to  warrant  the 
Department  in  holding  that  there  was  any  error  committed  in  issuing 
the  Whitehills'  license  on  the  basis  of  the  boundary  line  fixed  by 
the  1937  agreement  between  Wilson  and  the  "\Yliitehills. 


1143  CFR  501.6(c)  (1940  ed.)  ;  43  CFR,  Cum.  Supp.,  501.6(d);  43  CFR  161.6(d). 
CIrc.  1630,  11  F.R.  14495.  Agreements  are  also  provided  for  in  43  CFR  161.1  (c> 
(formerly  43  CFR.  Cum.  Supp.,  501.1(c)). 

12  Mrs.  Dulcie  S.  Williams,  A-23212  (February  10.  1942);  L.  Edward  Edglnjrton, 
A-24108    (August  8,    1945). 

13  There  is  now  pending  in  the  United  States  District  Court  for  the  District  of  New 
Mexico  a  suit  by  the  United  States  against  the  Whitehills  (Civil  No.  1104,  filed  June  28. 
here  involved  and  for  exceeding  the  number  of  permitted  head  on  their  own  allotment 
1946)  seeking  damages  for  the  trespass  by  the  Whitehills'  cattle  on  the  Federal  range 
(BLM  2120772). 
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The  four  remaining  contentions  of  the  Whitehills  are  equally  in- 
sufficient. (1)  The  fact  that  Wilson  did  not  protest  very  strongly 
against  the  Whitehills'  cattle  trespassing  on  his  allotment  does  not 
of  itself  constitute  an  abandonment  of  the  1937  agreement.  Wilson 
continued  to  hold  it  within  his  allotment  and  to  pay  for  the  grazing 
use  of  the  land  here  involved,  and  his  contract  of  sale  to  Kuebush 
and  Torres  was  based  on  the  use  of  this  land  as  well  as  the  rest  of 
his  ranch.  (2)  It  appears  that  Wilson's  cattle  used  the  land  much 
less  than  did  the  Whitehills'  cattle.  But  such  lack  of  use  is  relevant 
only  to  whether  the  Grazing  Service  should  take  action  to  reduce 
the  Federal  range  licensed  to  Wilson,  Ruebush  and  Torres  for  fail- 
ure to  make  adequate  use  thereof.  This  issue,  however,  is  not  now 
before  the  Department  in  this  appeal.  (3)  On  the  question  as  to  the 
adequacy  of  the  Wilson  and  Whitehills'  water,  the  Examiner  found 
from  the  evidence  submitted  at  the  hearing  that  both  Wilson  and  the 
Whitehills  have  waters  which  have  been  recognized  by  the  Grazing 
Service  to  be  full  time  prior  class  1  waters  within  the  provisions  of 
sections  2(k),  2(1)  and  4  of  the  Federal  Range  Code.^^  Although 
the  testimony  is  conflicting  with  respect  to  the  extent  of  the  adequacy 
of  the  Wilson  waters,  the  record  does  contain  substantial  evidence 
to  support  the  Examiner's  finding,  and  his  finding  is  therefore  ac- 
cepted as  correct,  since  there  is  not  such  substantial  evidence  clearly 
showing  that  the  findings  were  improperly  determined  as  would 
warrant  reversal  of  the  Examiner's  decision  on  this  issue.^^  (4) 
Finally,  the  Whitehills  complain  that  their  present  allotment  is  in- 
sufficient to  carry  the  livestock  licensed  by  the  Grazing  Service.  But 
the  Federal  Range  Code  does  not  contemplate  that  licenses  shall  in 
all  cases  confer  grazing  privileges  for  a  sufficient  number  of  live- 
stock to  permit  the  licensee  to  derive  his  entire  living  therefrom.^^ 
Licenses  are  limited  by  the  carrying  capacity  of  the  range  allocable 
to  the  licensee.  It  does  not  appear  that  the  Whitehills'  license  is 
for  a  lesser  number  of  cattle  than  that  which  they  may  rightfully 
be  granted.  If  anything.,  the  Whitehills'  license  may  be  siibject  to 
reduction  in  number  of  livestock  in  order  to  make  the  license  fit  the 
carrying  capacity  of  the  range.^^  But  this  does  not  of  itself  require 
increasing  the  Whitehills'  allotment  of  land  in  the  face  of  the  1937 
range-line  agreement  and  at  the  expense  of  the  Wilson-Ruebush- 
Torres  allotment. 

The  decision  of  the  Examiner  is  affirmed. 

Mastin  G.  White, 
Acting  Assistant  Secretary  of  the  Interior. 

14  43  CFR  161.2(k),  161.2(1),  and  161.4. 

^^  Harvey  Brothers  v.  V.  Patton  and  Sons,  A-24482  (March  28,  1947)  ;  Mary  B.  and 
Wayne  Whitehill,  A-23945  (September  18,  1944)  ;  Grover  C.  Barton,  A-23946  (October  5, 
1944)  ;  Spicer  Brothers,  A-21923  (March  8,  1939)  ;  Howard  Lathrop,  A-23242  (March 
21,  1942). 

16  National  Livestock  Company  and  Zack  Cox,  A-21222   (November  12,  1938). 

17  By  letter  of  May  28,  1947,  Mrs.  Whitehill  was  notified  by  this  Department  "that 
the  Bureau  of  Land  Management  is  presently  engaged  In  making  a  new  determination 
in  connection  with  this  year's  applications  for  renewal  licenses.  This  new  determination 
of  grazing  capacity  will  be  based  on  observations  made  of  these  allotments  during  the 
past  several  years  and  on  available  range  survey  data  already  on  file  for  the  area  In 
which  your  grazing  operations  occur.  The  results  of  this  survey  are  not  yet  known 
but  when  they  are  made  available  any  necessary  adjustment  in  licensed  numbers  will 
be  made.  These  adjustments  may  conceivably  result  In  some  reductions  or,  if  range 
conditions  justify,  some  increases.  In  either  event  the  action  taken  will  be  definitely 
based  on  the  best  sustained  use  of  the  range  forage  on  the  area  as  a  whole." 
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C.  T.  LINGENFELTER,  Appellant 
A-24494  Decided  Septemher  18,  19J{7 

3.6  Appeal  Procedure — ^Expiration  of  License  Period 

Where  the  period  for  which  the  requested  grazing  license  was  applied  for  has 
expired,  but  the  issue  involved  is  a  continuing  one,  the  decision  of  the  Exami- 
ner will  be  reviewed. 

3.9  Appeal  Procedure — Scope  of  Proceedings 

The  examiner  was  correct  in  refusing  to  classify  a  base  property  submitted  for 
the  first  time  on  the  date  of  the  hearing,  as  the  district  grazier  had  not  pre- 
viously had  an  opportunity  to  consider  the  proper  classification  of  the  prop- 
erty, and  his  action  on  appellant's  application  was  not  based  on  any  consider- 
ation of  the  qualifications  of  such  property. 

3.12  Appeal  Procedure — Sufficiency  and  Weight  of  Evidence 

All  the  factors  which  make  land  dependent  by  use,  as  defined  in  the  Federal 
Range  Code,  must  be  established  before  an  applicant  can  secure  a  preference 
permit  to  graze  livestock  on  the  public  domain,  and  the  Examiner  was  correct 
in  refusing  to  classify  the  land  on  the  basis  of  the  meagre  information  before 
him. 

DECISION 

On  December  5,  1945,  C.  T.  Lingenfelter  applied  for  a  permit  to 
graze  50  cattle  and  10  horses  on  the  Federal  range  in  the  Granite- 
Buffalo  Hills  Unit  of  Nevada  Grazing  District  No.  2  for  the  period 
from  April  1,  1946,  to  March  31,  1947. 

On  March  20,  1946,  the  district  grazier  notified  the  applicant  that 
a  license  for  grazing  privileges  would  be  issued  to  him  for  13  cattle 
for  10  months'  use  or  130  animal-unit  months.  The  application  was 
rejected  as  to  the  remaining  47  animal  units  requested  because  of 
the  lack  of  available  range  for  Class  2  livestock. 

The  action  of  the  district  grazier  was  based  on  his  classification 
of  one  of  the  three  base  properties  submitted  by  Lingenfelter  in  sup- 
port of  his  application  as  Class  1,  "land  dependent  by  use,"  and  his 
rejection  of  the  other  two  tracts  as  Class  1  lands.  The  tracts  classi- 
fied b;^  the  district  grazier  are  identified  as  the  Cross  property,  which 
was  given  a  Class  1  rating,  and  the  Kohan  (Hughes)  and  Brown 
(Barker)  properties,  which  were  denied  a  Class  1  rating. 

Lingenfelter  appeal  from  the  decision  of  the  district  grazier,  claim- 
ing, among  other  things,  that  the  district  grazier  failed  to  consider 
the  "subsistence  priority  rights  which  accrued  to  the  respective  lands 
leased  and  owned"  by  him. 

On  August  6,  1946,  Lingenfelter  was  accorded  a  hearing  before  an 
examiner  of  the  Bureau  of  Land  Management,  pursuant  to  section 
9(e)  of  the  Federal  Kange  Code.^  At  the  hearing  it  was  stipulated 
that  the  issues  to  be  decided  were  (1)  whether  the  properties  owned 
and  controlled  by  the  appellant  and  Ivuown  as  the  Cross  Place  and 
the  Kohan  Place  are  dependent  by  use  as  defined  by  section  2(g)  of 
the  Federal  Kange  Code^  and,  if  so,  whether  the  extent  of  the 
dependency  by  use  was  correctly  computed  by  the  district  grazier; 

143  CFR.  Cum.  Supp.,  501.9(e),  amended  and  redesignated  43  CFR  161.9(e)  by  Circu- 
lar 1630.   11  F.R.   14495,   December  18,   1946. 

2  43  CFR.  Cum.  Supp.,  501.2(g),  redesignated  43  CFR  161.2(g)  by  Circular  1630, 
11  F.R.  14495,  December  18,  1946. 
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and  (2)  whether  the  Federal  range  in  the  area  is  available  for  dis- 
tribution to  Class  2  properties  after  the  qualified  demand  of  Class  1 
properties  has  been  satisfied.  On  the  date  of  the  hearing  Lingen- 
felter  also  listed  with  the  district  grazier  another  tract  of  land,  desig- 
nated as  the  Garden  Spring  property,  which  he  desired  to  have 
considered  in  connection  with  his  application. 

The  examiner  decided:  (1)  That  the  grazing  capacity  of  the 
Federal  range  in  the  Granite-Buffalo  Ilills  Unit  of  Nevada  Grazing 
District  No.  2  is  not  adequate  to  satisfy  fully  the  demand  of  Class  1 
properties  and,  therefore,  that  no  range  is  available  for  distribution 
to  Class  2  properties;  (2)  that  the  Cross  property  is  dependent  by 
use  as  defined  in  section  2(g)  of  the  Federal  Range  Code  and  that 
the  extent  of  this  dependency  determined  by  the  district  grazier, 
amounting  to  13  animal  units,  represents  the  maximum  operations 
of  Cross,  Lingenfelter's  predecessor,  on  the  public  domain  in  connec- 
tion with  this  property  during  the  priority  period;  (3)  that  the 
Rohan  property  is  not  dependent  by  use  as  defined  in  section  2(g) 
of  the  Federal  Range  Code  because  it  had  not  been  offered  in  an 
application  for  a  grazing  license  or  permit  prior  to  June  28,  1938; 
(4)  that  the  Rohan  property  is  not  a  Class  1  property  within  the 
meaning  of  section  4  of  the  Federal  Range  Code,^  (5)  that  the  classi- 
fication of  the  Brown  (Barker)  property  as  Class  2  was  not  clearly 
supported  by  the  evidence  before  the  examiner  and  that  there  was 
not  sufficient  information  before  the  examiner  upon  which  a  deter- 
mination could  be  made  as  to  its  proper  classification;  (6)  that  the 
district  grazier  should  determine  what  use,  if  any,  was  made  of  the 
Brown  (Barker)  property  in  connection  with  a  livestock  operation 
on  the  public  domain  during  the  priority  period;  (7)  that  the  evi- 
dence submitted  by  the  appellant  on  the  date  of  the  hearing  with 
respect  to  the  Garden  Spring  property  was  not  sufficient  to  establish 
dependency  by  use;  and  (8)  that  the  district  grazier  should  give 
consideration  to  any  evidence  which  the  appellant  might  subsequently 
submit  concerning  the  Garden  Spring  property. 

From  the  examiner's  decision  Lingenfelter  has  appealed  to  the 
Department.  He  states  that  he  has  been  discriminated  against  be- 
cause permits  have  been  issued  to  other  ranchers  in  the  district  who 
had  not  proved  priority  before  June  28,  1938.  In  addition,  he  con- 
tends that  his  control  of  the  Cross  property  entitles  him  to  a  priority 
for  50  head  of  livestock  and  he  renews  his  contention  that  the 
Rohan,  Brown,  and  Garden  Spring  properties  are  Class  1  properties 
within  the  meaning  of  the  Federal  Range  Code. 

As  the  period  for  which  the  grazing  license  was  applied  for  has 
expired,  the  appeal  is  moot.  Nevertheless,  since  the  record  shows 
that  the  Cross  and  Rohan  properties  have  been  listed  to  support 
applications  to  graze  on  the  Federal  Range  within  the  district  for 
the  past  several  years  and  the  implications  are  that  the  same  prop- 
erties may  be  listed  in  future  applications,  the  decision  of  the  exami- 
ner will  be  reviewed  in  order  that  the  district  grazier  may  have  the 
benefit  of  the  views  of  the  Department  in  passing  upon  future 
applications  predicated  upon  the  control  of  these  properties. 

3  43  CFR,  Cum.  Supp.,  501.4,  redesignated  43  CFR  161.4  by  Circular  1630,  11  F.R. 
14495,  December  18,  1946. 
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The  record  before  the  Department  with  respect  to  the  Cross  prop- 
erty establishes  the  fact  that  this  properly  was  properly  classified 
as  "land  dependent  by  use"  since  use  was  made  of  the  Federal  range 
in  connection  with  the  base  property  in  the  conduct  of  an  economic 
livestock  operation  during  the  priority  period  and  since  the  property 
was  offered  as  base  property  in  an  application  for  a  grazing  license 
or  permit  prior  to  June  28,  1938. 

The  number  of  animal  units  which  may  be  grazed  on  the  Federal 
range  on  the  basis  of  land  classified  as  "land  dependent  by  use"  is 
governed  by  the  extent  to  which  the  Federal  range  was  used  in  con- 
nection with  a  livestock  operation  during  the  priority  period.^ 

The  commensurate  property  record  of  the  district,  prepared  on 
September  27,  1936,  shows  that  the  normal  year-around  livestock 
operations  on  the  Cross  property  during  the  period  from  1931  to 
1934,  inclusive,  consisted  of  the  grazing  of  six  horses  on  the  public 
domain  from  April  1  to  November  1  of  each  year.  Applications  for 
permits  submitted  by  Cross  for  the  years  1935  and  1936  show  that 
during  those  years  he  owned  seven  horses.  At  the  hearing,  the  dis- 
trict grazier  testified  that  Cross,  in  an  oral  statement  to  him,  stated 
that  he  (Cross)  had  probably  grazed  8,  10  or  12  horses  on  the  public 
domain  during  the  priority  period.  On  the  basis  of  these  facts,  it 
is  clear  that  the  extent  of  dependency  by  use  of  the  Cross  property 
was  generously  computed  by  the  district  grazier. 

With  respect  to  the  Kohan  property,  the  record  seems  clear  that 
while  the  property  may  have  been  used  as  a  part  of  an  established 
livestock  operation  during  the  priority  period,  it  was  not  offered  as 
base  property  in  an  application  for  a  grazing  license  or  permit  filed 
prior  to  June  28,  1936.  Applicant  contends  that  the  Rohan  property 
is  entitled  to  a  Class  1  priority  because  it  was  at  one  time  leased  by 
the  Gerlack  Land  and  Livestock  Company.  At  the  hearing  a  letter 
from  Mr.  Ed  Waltz,  one  of  the  partners  of  the  Gerlack  Company, 
was  introduced  in  evidence.  In  that  letter  Mr.  Waltz  stated  that 
while  he  had  leased  the  Eohan  property,  the  company  had  never 
claimed  any  right  to  the  use  of  the  Federal  range  in  connection  with 
the  property.  The  files  of  the  company,  as  introduced  in  evidence, 
fail  to  show  that  the  property  was  ever  listed  to  support  an  applica- 
tion to  graze  on  the  public  domain.  Therefore,  the  Rohan  property 
may  not  be  considered  as  "land  dependent  by  use"  within  the  mean- 
ing of  section  2(g)  of  the  Federal  Range  Code  and  it  is  not  to  be 
classified  as  Class  1  property  within  the  meaning  of  section  4  of 
the  Code.5 

As  to  the  Brown  property  which  Lingenfelter  controls  through  a 
lease,  the  examiner  found  that  property  listed  as  the  DeWain  Barker 
homestead  was  mentioned  in  the  application  for  grazing  privileges 
dated  February  17,  1936,  of  Oliver  Iverson,  as  being  under  lease  to 
Iverson;  that  an  undated,  unsigned  informal  memorandum  in  the 
file  of  Oliver  Iverson  states  that  Iverson  had  purchased  the  Wayne 

-*  "The  dependency  by  use  in  no  event  shall  exceed  the  average  annual  amount  of 
forage  that  was  customarily  and  properly  utilized  by  the  livestock  operation  during  the 
priority  period  on  that  part  of  the  public  lands  which,  at  the  time  of  the  Issance  of 
the  license  or  permit,  is  Federal  Range."  43  CFR,  Cum.  Supp.,  501.2(g),  redesignated 
43  CFR  161.2(g)(1)   by  Circular  1630,  11  F.R.  14495,  December  18,  1946. 

5  Walter  K.  Ellis,  57  I.D.  113. 
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Barker  homestead ;  and  that  the  description  of  the  Barker  land  said 
to  have  been  purchased  by  Oliver  Iverson  is  identical  with  the  de- 
scription of  the  land  described  in  the  lease  agreement  of  February  12, 
1945,  between  Brown  and  the  appellant.  This  evidence,  while  not 
conclusive  to  the  examiner,  caused  him  to  question  the  correctness 
of  the  district  grazier's  refusal  to  classify  the  Brown  land  as  Class  1, 
and  to  remand  the  case  for  the  further  consideration  of  the  district 
grazier.  The  examiner  pointed  out  that  although  the  Brown  prop- 
erty was  referred  to  in  an  application  prior  to  June  28,  1938,  there 
was  no  evidence  to  indicate  that  the  property  was  used  in  a  livestock 
operation  that  also  involved  the  use  of  the  public  domain  during  the 
priority  period  and  that  there  was  no  indication  of  the  period  during 
which  Iverson  retained  control  of  the  property  or  the  extent  of  any 
grazing  privileges  that  may  have  been  granted  to  him  on  the  basis 
of  it. 

The  examiner  was  correct  in  refusing  to  classify  the  land  on  the 
basis  of  the  meagre  information  before  him.  Obviously,  all  of  the 
factors  which  make  land  dependent  by  use  as  defined  in  the  Federal 
Range  Code  must  be  established  before  an  applicant  can  hope  to 
secure  a  preference  permit  to  graze  livestock  on  the  public  domain. 

As  to  the  Garden  Spring  property,  it  must  be  noted  that  the 
grazier's  action  on  appellant's  application  was  not  based  on  any  con- 
sideration of  the  qualifications  of  this  property  and  that,  at  the  time 
of  the  hearing,  the  district  grazier  had  not  had  an  opportunity  to 
consider  the  proper  classification  of  this  property.  At  the  hearing 
the  only  evidence  which  was  introduced  by  the  appellant  relating  to 
the  dependency  by  use  of  this  property  was  an  affidavit  to  the  effect 
that  one  L.  F.  Philips  grazed  his  cattle  on  the  land  during  the  years 
1928  to  and  including  1930.  No  testimony  was  introduced  as  to  any 
use  which  Philips  may  have  made  of  the  public  domain  during  the 
priority  period  nor  was  there  any  testimony  offered  to  show  that  the 
land  was  described  in  an  application  for  grazing  privileges  filed 
prior  to  June  28,  1938.  In  the  circumstances,  the  examiner  was  cor- 
rect in  refusing  to  classify  this  property  and  in  advising  the  district 
grazier  to  give  consideration  to  any  evidence  which  the  applicant 
might  submit  concerning  the  property. 

The  allegation  made  by  the  appellant  that  permits  have  been  issued 
to  other  ranchers  in  the  district  who  had  not  proved  priority  before 
June  28,  1938,  is  not  properly  before  the  Department  in  this  appeal 
since  the  charge  was  not  made  to  or  considered  by  the  examiner. 
However,  the  district  grazier  is  instructed  to  examine  the  files  of 
those  ranchers  whom  the  appellant  lists  as  having  received  such  per- 
mits and,  if  he  finds  that  the  allegations  made  by  the  appellant  are 
substantiated  by  the  records,  to  take  such  administrative  action  to 
reclassify  the  base  properties  as  the  facts  may  warrant. 

The  decision  appealed  from  is,  accordingly,  affirmed. 

Mastiist  G.  White, 

Acting  Assistant  Secretary  of  the  Interior. 
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HENRY  EEEVES,  ET  AL.,  JACK  SANTIO,  ET  AL.,  SIBELLO  ESTATE, 
KATE  RICHARDSON,  BEN  BUTLER,  AND  CHARLIE  WASH,  UTE 
TRIBE  (JULIUS  MURRAY  ASSIGNMENT),  UTE  TRIBE  (PIKE  FAM- 
ILY PRIORITY),  UTE  TRIBE  (DANIELS  FAMILY),  UTE  TRIBE 
(ARLYNN  TAYLOR  PRIORITY),  UTE  TRIBE  (WASH  AND  HARRIS 
PRIORITY),  Appellants 

A-24657  Decided  July  H,  19JiS 

1.7  General — dualification  of  Applicants 

An  applicant  who  is  not  engaged  in  the  livestock  business  is  not  entitled  to 
a  license  or  permit. 

8.1  Cancellation  and  Reduction — Reduction  Through  Operation  of  Law 

Dependency  by  use  is  lost  by  failure  to  offer  a  base  property  in  support  of  an 
application  for  more  than  two  consecutive  years. 

8.2  Cancellation  and  Reduction — To  Conform  With  Base  Property  Quali- 

fication 

The  fact  that  an  applicant  has  been  permitted  in  the  past  to  graze  more  live- 
stocli  on  the  range  than  his  base  lands  would  support  does  not  entitle  him 
to  special  consideration  or  call  for  any  waiving  of  the  provisions  of  the 
Federal  Range  Code. 

DECISION 

The  Ute  Tribe  of  Indians  and  certain  individual  Indians  have 
appealed  from  decisions  of  the  Examiner,  who  affirmed  or  modified 
the  actions  taken  by  the  District  Grazier  in  denying,  in  whole  or  in 
part,  nine  applications  for  grazing  privileges  within  Utah  Grazing 
District  No.  8.^  All  but  one  of  these  applications  are  for  grazing 
privileges  within  the  former  Uncompahgre  Keservation  in  Utah. 

At  the  hearings,  local  non-Indian  stockmen  were  permitted  to  inter- 
vene because  of  their  interest  in  the  range  sought  hy  the  Indians. 

The  Examiner  held  that  when  the  lands  embraced  in  the  former 
Uncompahgre  Keservation  were  added  to  the  grazing  district  on 
July  20,  1935,  they  became  an  integral  part  of  the  grazing  district; 
that  they  have  since  that  date  been  subject  to  administration  under 
the  provisions  of  the  Taylor  Grazing  Act^  and  the  Federal  Range 
Code;^  that  certain  provisions  of  the  range  management  plan  for 
District  No.  8,  approved  on  July  20,  1935,^  are  contrary  to  the  provi- 
sions of  the  Taylor  Grazing  Act;  and  that  the  provisions  of  that 
plan  could  be  controlling  only  to  the  extent  that  they  were  compati- 
ble with  the  provisions  of  the  Taylor  Grazing  Act.^  He  held  that 
final  adjudication  of  the  grazing  privileges  of  all  non-Indian  appli- 
cants in  the  District  has  been  made  in  conformity  with  the  provisions 
of  the  Federal  Eange  Code  and  that  the  range  is  fully  stocked  by 
qualified  permittees.    He  held,  further,  that  the  tribe  and  the  indi- 

1  Effective  July  16,  1946,  the  General  Land  Office  and  the  Grazing  Service  were  abol- 
ished and  their  functions  were  transferred  to  the  Bureau  of  Land  Management  by  sec- 
tion 403,   Reorganization  Plan  No.   3  of  1946    (11  F.R.   7875,   7876,   7776). 

2  43  U.S.C.   1946  ed.,  sec.  215  et  seq. 

3  At  the  time  of  the  decisions.  43  CFR,  Part  501  (1943  Cum.  Supp.),  now  43  CFE, 
Part  161   (Circ.  No.  1630,  December  11,  1946,  11  F.R.  14495). 

4  For  the  full  text  of  this  plan,  see  Hearings  before  Subcommittee  of  the  Senate  Com- 
mittee on  Public  Lands  and  Surveys,  78th  Cong.,  February  16  and  17,  1943,  Vernal, 
Utah,  Part  6,  p.  2317. 

5  See  pp.  8  and  9  of  the  decision  in  the  case  of  Henry  Reeves,  et  al.,  upon  which  all 
of  the  other  decisions  are  based. 
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vidual  Indians,  in  order  to  enjoy  the  privilege  of  grazing  in  District 
No.  8,  must  meet  the  requirements  of  the  Federal  Kange  Code  in 
every  respect,  and  in  each  case  he  found  that  the  applicant  had  failed 
to  meet  one  or  more  of  these  requirements. 

The  appellants  contend  that  the  Examiner  erred  in  adjudicating 
their  applications  in  strict  conformity  with  the  Federal  Kange  Code ; 
that  their  applications  should  be  adjudicated  in  accordance  with  the 
broad  principles  underlying  the  range  management  plan  and  the 
agreement  approved  by  the  Secretary  of  the  Interior  on  June  14, 
1943^ ;  and  that  they  should  not  be  held  to  strict  accountability  under 
the  Federal  Range  Code  in  matters  such  as  the  commensurability 
of  their  base  properties,  non-use,  failure  to  establish  dependency  by 
use  for  their  base  properties  prior  to  June  28,  1938,  failure  to  re- 
quest the  transfer  of  privileges  from  one  base  property  to  another, 
and  failure  to  request  a  suspension  of  grazing  privileges  on  behalf 
of  one  who  entered  the  military  service.  In  support  of  their  argu- 
ment, they  rely  on  a  memorandum  dated  December  10,  1946,  from 
the  Office  of  the  Solicitor  to  the  Secretary,  approved  on  February  5, 
1947,*^  wherein  it  was  suggested  that  in  adjudicating  the  rights  of 
the  Indians  and  the  non-Indians  to  grazing  privileges  within  Unit 
G,  which,  as  modified  on  June  14, 1943,  became  known  as  the  Special 
Indian  Grazing  Unit  of  Grazing  District  No.  8,  certain  departures 
from  the  Federal  Range  Code  should  be  made  where  it  was  deemed 
necessary  to  do  so  in  order  to  satisfy  the  equities  of  the  Indians  and 
the  non-Indians. 

If  the  situation  in  District  No.  8  had  remained  unchanged,  a 
consideration  in  detail  of  the  decisions  of  the  Examiner  and  the 
contentions  of  the  appellants  would  have  been  required.  However, 
the  recent  enactment  of  legislation  to  add  certain  lands  to  the  Uintah 
and  Ouray  Indian  Reservation  and  to  restore  certain  other  lands  to 
the  public  domain  has  so  vitally  altered  the  situation  of  the  Indians, 
in  so  far  as  their  reights  to  graze  within  the  area  of  the  former 
Uncompahgre  Reservations  are  concerned,  that  a  detailed  discussion 
of  what  those  rights  were  at  the  time  of  the  decisions  in  these  cases 
is  unnecessary. 

Nonetheless,  a  determination  of  the  rights  of  these  appellants  to 
graze  within  District  No.  8  must  now  be  made  and,  in  making  that 
determination,  consideration  must  be  given  not  only  to  the  situation 
respecting  District  No.  8  as  it  existed  when  the  present  applications 
were  filed,  but  also  to  the  situation  now  existing  in  the  district. 

The  memorandum  of  the  Office  of  the  Solicitor,  dated  December  10, 
1946,  discusses  the  historical  background  of  the  former  Uncompahgre 
Reservation;  the  temporary  withdrawal  on  September  26,  1933,  of 
the  vacant  and  unentered  lands  within  that  reservation;  the  estab- 
lishment of  Grazing  District  No.  8  on  June  22,  1935,  and  its  modifi- 
cation on  July  20,  1935,  to  include  the  land  temporarily  withdrawn 
on  September  26,  1933;  the  range  management  plan  for  the  district 
approved  on  July  20,  1935;  the  modification  of  that  plan  in  certain 
respects  on  June  14,  1943;  the  proposal  to  establish  a  permanent 

6  For  the  full  text  of  this  agreement,  see  Hearings  before  Subcommittee  of  the  Senate 
Committee  on  Public  Lands  and  Surveys,  78th  Cong.,  June  15,  16  and  21,  1943,  Wash- 
ington, D.C.,  Part  7,  p.  2415. 

7  That  memorandum  was  written  six  months  after  the  Examiner's  decisions  in  these 
cases  were  rendered. 
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grazing  reserve  for  the  exclusive  use  of  the  Indians;  and  tlie  efforts 
which  were  made  to  obtain  legislation  to  carry  out  that  proposal. 
No  useful  purpose  would  be  served  by  repeating  that  discussion  here. 

Following  the  approval  of  that  memorandum,  the  Ute  Indian 
Tribe  and  the  principal  non-Indians  claiming  grazing  privileges  in 
Unit  G,  or  the  Special  Indian  Grazing  Unit,  entered  into  an  agree- 
ment on  July  18,  1947,  for  a  settlement  of  their  conflicting  claims 
in  that  area  witliout  the  necessity  of  an  adjudication  of  their  rights 
on  the  basis  of  the  memorandum  of  December  10,  1946.  The  parties 
agreed,  among  other  things,  that  certain  specified  public  lands  should 
be  set  aside  as  an  Indian  Eeservation;  that  upon  the  establishment 
of  the  Indian  Reservation,  the  withdrawal  of  September  26,  1933, 
should  be  revoked;  and  that  all  the  public  lands  in  Unit  G,  or  the 
Special  Grazing  Unit,  except  those  embraced  in  the  proposed  reser- 
vation, should  be  administered  in  the  same  manner  as  other  public 
domain  under  the  provisions  of  the  Taylor  Grazing  Act.  The  pur- 
pose of  the  agreement  was  stated  to  be  a  fair  compromise  apportion- 
ment and  settlement  of  the  rights  of  the  tribe  and  its  members,  "with 
the  exception  of  those  Indians  who  now  have  cases  on  appeal  before 
the  Secretary  of  the  Interior  commonly  referred  to  as  the  'Nine 
Appeal  Cases'  ",  and  the  rights  of  non-Indian  users  claiming  grazing 
privileges  within  Utah  Grazing  Districts  8  and  9.  The  present  ap- 
peals are  the  cases  referred  to  in  the  agreement. 

An  act  which,  in  effect,  accomplishes  the  purposes  of  the  agree- 
ment^ was  approved  on  March  11,  1948.^ 

Therefore,  all  that  remains  to  be  done  in  order  to  bring  to  a  close 
approximately  fifteen  years  of  controversy  respecting  the  Indians* 
right  to  graze  within  Utah  Grazing  District  No.  8  is  to  determine 
the  rights  of  those  Indians  whose  applications  are  now  before  the 
Department  on  appeal. 

In  determining  the  extent  of  any  grazing  privileges  to  which  those 
Indians  may  be  entitled  within  that  part  of  the  former  Uncompahgre 
Reservation  which  was  not  included  within  the  exterior  boundaries 
of  the  Uintah  and  Ouray  Reservation  by  the  act  of  March  11,  1948, 
the  manner  in  which  that  area  has  been  administered  since  its  inclu- 
sions within  District  No.  8  should  not  be  disregarded.  Considera- 
tion must  be  given  to  the  range  management  plan  and  to  the  condi- 
tions laid  doAvn  therein  that  only  temporary  grazing  licenses  were  to 
be  issued  covering  the  former  Uncompahgre  lands  and  that  the 
Indians  were  to  be  permitted  to  graze  within  the  area  without  com- 
plying with  the  technical  requirements  of  the  Federal  Range  Code. 
The  Department  has  heretofore  considered  and  upheld  the  legality 
of  that  plan  as  an  administrative  measure  for  the  temporary  admin- 
istration of  the  area.^^ 

The  range  management  plan  was  to  be  effective  only  until  the 
enactment  of  legislation  creating  a  new  Uncompahgre  Reservation,^^ 


8  See  H.  Kept.  No.  1372,  SOth  Cong.  2d  sesB. 

9  Public  Law  440.  80th  Cong. 

10  Letter  to  the  Attorney  General  from  the  Assistant  Secretary  of  the  Interior  dated 
December  31.  1943,  re  United  States  and  Knute  Hill  v.  AWert  Smith  Investment  Com- 
pany, Civil  No.  568  in  the  United  States  District  Court  for  the  District  of  Utah  ;  letter 
to  the  Honorable  Pat  McCarran  from  the  Acting  Secretary  of  the  Interior  dated  May  3, 
1944 ;  and  memorandum  of  December  10,  1946,  mentioned  above.  The  range  manage- 
ment plan  was  superseded  by  the  agreement  approved  on  June  14,  1943,  only  to  the 
extent  of  the  lands  covered  "by  that  agreement.  Those  lands  are  not  in  Issue  in  the 
present  appeals. 

11  Letter  to  the  Secretary  of  the  Interior  from  the  Assistant  Commissioner  of  Indian 
Affairs  and  Acting  Director  of  Grazing,  approved  November  25,  1936. 
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and  as  the  recently  enacted  legislation  accomplishes  that  objective,  it 
follows  that  the  range  management  plan  is  no  longer  in  effect  within 
District  No.  8.  Therefore,  the  rights  of  the  Indians  to  graze  within 
the  District  at  the  present  time  cannot  now  be  tested  by  that  plan. 
The  Indians  must  now  establish  their  rights  in  accordance  with  the 
same  standards  that  are  applicable  to  non-Indians,  except  that  past 
non-compliance  with  the  requirements  of  the  Federal  Range  Code 
must  be  disregarded  w^here  that  non-compliance  was  excused  by  the 
Department  under  the  range  management  plan  or  on  any  other  ad- 
ministrative measure  affecting  the  former  Uncompahgre  lands. 

The  present  applications  and  the  records  which  accompany  them 
will  accordingly  be  reviewed,  and  those  requirements  of  the  Federal 
Range  Code  which  must  be  waived  in  adjudicating  the  future  privi- 
leges requested  by  the  Indians  will  be  noted.  Discussion  in  eacli 
case  will  be  limited  to  those  features  which  call  for  a  waiving  of  the 
requirements  of  the  Federal  Range  Code  or  which  preclude  the  appli- 
cant from  receiving  future  grazing  privileges  within  the  District. 

Henry  Reeves  et  al, 

Henry  Reeves  and  certain  other  Indians,  sometimes  referred  to  as 
the  Bitter  Creek  Indians,  have  grazed  on  their  own  allotments  and 
homesteads  and  on  the  public  domain  nearby,  within  the  former 
Uncompahgre  Reservation,  for  many  years.  In  1935,  the  Superin- 
tendent of  the  Uintah  and  Ouray  Reservation  filed  an  application 
for  grazing  privileges  on  behalf  of  this  group.  Six  Indian  allot- 
ments and  two  Indian  homesteads  were  listed  as  base  lands  in  that 
application,  along  with  640  acres  of  leased  State  school  lands.  The 
Grazing  Service  granted  licenses  to  these  Indian  annually  thereafter, 
through  the  grazing  season  of  1943,  for  livestock  ranging  in  number 
from  200  to  225  cattle,  27  to  45  horses,  and  650  to  800  sheep.  Pur- 
suant to  the  joint  instructions  of  the  Commissioner  of  Indian  Affairs 
and  the  Director  of  Grazing  dated  February  15,  1940,  no  fees  were 
charged  for  these  Indian  grazing  privileges. 

On  December  24,  1943,  Reeves  and  his  group  applied  for  a  license 
to  graze  200  cattle,  800  sheep,  and  45  horses.  That  application  was 
denied  in  part,  and  the  Reeves  group  appealed.  The  appeal  was 
later  withdrawn,  with  the  understanding  that  the  withdrawal  of  the 
appeal  would  not  prejudice  the  rights  of  the  parties.^- 

On  February  23,  1945,  another  application  was  filed  on  behalf  of 
this  group.  That  application  was  also  for  200  cattle,  800  sheep, 
and  45  horses.  The  same  six  Indian  allotments  and  two  Indian 
homesteads  listed  in  the  1935  application  were  offered  as  base  lands 
to  support  this  application.  No  leased  lands  were  submitted.  The 
application  was  considered  on  the  basis  of  the  commensurability  of 
the  lands  oft'ered,  and  on  that  basis  it  was  allowed  for  129  cattle 
and  rejected  for  the  balance  of  the  livestock.  At  the  hearing,  it 
was  stipulated  that  the  carrying  capacity  of  the  lands  offered  as 
base  lands  is  389  AUM's.  The  Examiner  found  that,  according  to 
the  standard  applied  to  non-Indian  applicants,  the  base  lands  of- 
fered would  qualify  this  group  for  a  license  to  graze  the  equivalent 
of  129  cattle  on  the  Federal  range  for  a  9-month  season. 

12  In  seven  of  the  eight  other  cases,  the  applicants  also  appealed  from  adverse  deci- 
sions of  the  Grazier  on  their  1944-1945  applications.  They  likewise  withdrew  their 
appeals  with  the  same  understanding. 
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The  decision  of  the  Examiner  in  connection  with  this  application 
was  correct.  The  fact  that  these  Indians  have  been  permitted  in 
the  past  to  graze  more  livestock  on  the  range  than  their  base  lands 
would  support  does  not  entitle  this  group  to  special  consideration 
or  call  for  any  waiving  of  the  provisions  of  the  Federal  Range  Code. 

In  considering  any  new  application  submitted  by  the  Henry 
Reeves  group  for  future  grazing  privileges,  the  provisions  of  the 
Federal  Range  Code  must  be  applied,  including  the  provision  that 
no  license  or  permit  will  be  issued  to  any  applicant  unless  he  is  able 
to  show  that  he  possesses  adequate  feed  to  support  his  licensed  or 
permitted  livestock  during  the  period  of  time  when  they  are  to  be 
off  the  Federal  range.^^ 

Jack  Santio  et  al. 

Jack  Santio  and  his  group  own  three  Indian  allotments  along 
Willow  Creek,  which  is  the  dividing  line  between  Units  F  and  G 
of  District  No.  8.  The  allotments  are  within  the  former  Uncom- 
pahgre  Reservation  and  were  used  during  the  priority  period  in 
connection  with  the  Indians'  livestock  operations  on  the  surrounding 
public  domain.  The  group  apparently  ran  its  stock  for  a  part  of 
each  year  with  an  association  of  Indian  stockmen  designated  at 
different  times  as  the  Uncompahgre  Indian  Stockmen's  Association, 
the  Ouray  Cattle  Association,  and  the  Ouray  Indian  Livestock 
Association.  On  August  2,  1935,  the  Superintendent  of  the  Uintah 
and  Ouray  Reservation  filed  on  behalf  of  the  association  an  appli- 
cation in  which  he  listed  two  of  the  Santio  allotments.  The  third 
allotment  was,  apparently,  omitted  through  error.  The  association 
was  granted  grazing  privileges  in  Units  F  and  G  annually,  at  least 
until  April  30,  1944,^^  but  it  is  not  clear  from  the  attached  records 
whether  the  privileges  which  were  granted  to  the  association  were 
based  on  the  commensurabilities  of  the  properties  listed  in  that 
application  or  what,  if  any,  commensurability  was  established  for 
the  two  Santio  allotments  listed  therein. 

Prior  to  1938,  the  group  ran  about  100  ahead  of  cattle  on  the 
allotments  and  on  the  surrounding  range  in  Unit  F.  The  group 
also  kept  sheep  on  the  allotments,  and  they  summered  the  sheep  in 
that  part  of  Unit  G  which  later  became  the  Special  Indian  Grazing 
Unit.  They  cultivated  about  20  acres  of  hay  on  one  of  the  allot- 
ments. About  1938,  the  group  moved  the  base  of  its  operations  to 
the  A.  M.  Myrup  Upper  Ranch,  which  had  been  purchased  for  the 
Ute  Tribe.  This  group  used  the  Myrup  property  under  an  assign- 
ment from  the  tribe  and  made  no  use  of  the  three  allotments  for 
grazing  purposes  after  1938.  The  Examiner  found  that  no  grazing 
licenses  were  issued  after  that  time  based  on  the  allotments. 

On  January  27,  1944,  the  Superintendent  applied  for  a  non-use 
license  on  these  allotments  for  conservation  purposes.  That  appli- 
cation was  rejected,  and  on  February  22,  1945,  the  Superintendent 
applied  for  a  license  for  these  Indians  to  graze  110  cattle  and  10 
horses  "In  winter  range  in  Unit  G  &  F  outside  Special  Indian 
Grazing  Unit."    Accompanying  the  application  was  a  statement  that 

13  43  CFR  501.6(c)(1)    (1943  Cum.  Supp.). 
1*  See  Ouray  Livestock  Association  file. 
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the  total  carrying  capacity  of  the  three  allotments  was  71.02  AUM's 
of  feed,  that  the  forage  provided  on  the  allotments  was  winter  feed, 
and  that  no  summer  grazing  privileges  were  requested  because  the 
priority  established  with  respect  to  these  properties  for  the  summer 
season  were  within  the  Special  Indian  Grazing  Unit  and  would  be 
allotted  by  the  Indian  Service. 

At  the  hearing,  it  was  stipulated  that  the  carrying  capacity  of  the 
allotments  was  that  listed  in  the  application  filed  in  1945. 

The  Examiner  held  that  the  dependency  by  use  established  for  the 
two  allotments  listed  in  the  1935  application  filed  by  the  Superin- 
tendent had  been  lost  by  the  nonuse  of  the  allotments  since  1938  and 
by  the  failure  of  the  applicants,  until  1944,  to  file  an  application  for 
nonuse  for  conservation  purposes.  He  held  that  the  failure  to  de- 
scribe the  third  allotment  in  an  application  for  grazing  privileges 
prior  to  June  28,  1938,  precluded  its  consideration  as  a  base  prop- 
erty upon  which  grazing  privileges  might  be  granted. 

The  appellants  state  that,  when  they  moved  into  the  Special 
Indian  Grazing  Unit,  they  believed  that  they  were  taking  their 
grazing  privileges  with  them  rather  than  abandoning  them,^^  and 
that  the  carrying  capacity  of  the  allotments  has  naturally  decreased 
since  the  Indians  ceased  to  cultivate  the  allotments.  They  urge, 
therefore,  that  the  recommendations  made  in  the  memorandum  of 
December  10,  1946,  be  followed  in  this  case;  that  the  Indians  be 
granted  grazing  privileges  on  the  basis  of  all  three  of  the  allot- 
ments, notwithstanding  the  fact  that  one  of  them  was  not  submit- 
ted in  connection  with  an  application  filed  prior  to  June  28,  1938; 
and  that,  in  determining  any  grazing  privileges  which  may  attach 
to  these  allotments,  the  productivity  of  the  lands  during  the  period 
when  the  Indians  were  using  them  be  considered.^^ 

The  range  management  plan  provided  that  "Should  there  be  any 
Indians  within  the  ceded  Uncompahgre  Reservation  who  desire  to 
use  these  lands  for  their  own  livestock,  it  is  agreed  that  they  be 
given  prior  right  to  an  allocation  of  range  within  grazing  district 
No.  8  irrespective  of  what  their  technical  commensurability  may  be." 
The  lands  there  referred  to  were  the  lands  withdrawn  from  entry 
by  the  order  of  September  26,  1933.  The  Santio  group  did  use  such 
lands  in  accordance  with  that  plan.  The  fact  that  they  also  used 
other  lands  which  had  been  purchased  for  the  tribe  is  immaterial. 
The  purpose  of  the  land  purchases  for  the  tribe  was  to  provide 
additional  grazing  areas  for  the  members  of  the  Ute  Tribe.  Noth- 
ing in  the  record  indicates  that  the  purchase  of  additional  properties 
for  the  tribe  was  intended  in  any  way  to  affect  the  individual  rights 
of  Indians  who  owned  allotments  in  the  area.  The  Santios,  as 
members  of  the  tribe,  were  entitled  to  use  the  purchased  lands  and 
any  grazing  privileges  which  may  have  attached  to  these  purchased 
lands. 

Under  the  range  management  plan,  the  livestock  operations  of 
the  Indians  were  not  limited  by  the  commensurability  of  their  base 
properties.  In  fact,  the  Indians  were  to  be  given  "prior  right  to 
an  allocation  of  range."     No  penalty  was  imposed  under  the  plan 

15  Appellants  brief,  p.  12. 
i«  Appellants  brief,  p.  19. 

505071—59 33 


502    DEPARTMENT  OF  THE  INTERIOR  GRAZING  DECISIONS,   1936-1958 

for  their  failure  to  use  their  base  properties  in  conjunction  with 
the  range  for  any  particular  period  of  time.  To  impose  such  a 
penalty  now  for  the  past  failure  of  these  Indians  to  use  their  indi- 
vidual allotments  in  their  grazing  operations  for  the  entire  period 
during  which  the  range  management  plan  was  in  effect  would  be 
unfair  to  the  Indians.  To  prevent  the  Indians  from  acquiring  graz- 
ing privileges  based  on  their  individual  allotments  in  District  No.  8 
because  they  failed  to  submit  an  allotment  prior  to  June  28,  1938, 
when,  under  the  range  management  plan,  they  were  not  required  to 
submit  their  base  properties,  would  likewise  be  unfair. 

The  contention  of  the  appellants  that  the  productivity  of  the 
allotments  in  1938,  rather  than  their  present  productivity,  should 
be  used  as  a  measuring  rod  in  determining  their  carrying  capacity 
is  not  persuasive.  The  Indians  exercised  a  free  choice  in  permitting 
their  allotments  to  deteriorate.  Unlike  the  situation  surrounding 
the  purchased  properties  discussed  in  the  memorandum  of  Decem- 
ber 10,  1946,  the  Indians  themselves  are  responsible  for  the  present 
condition  of  the  properties  involved  here. 

Therefore,  grazing  privileges  may  be  awarded  to  the  Santio  group 
based  on  their  three  allotments,  notwithstanding  the  fact  that  one 
of  those  allotments  was  not  listed  in  an  application  for  grazing 
privileges  filed  prior  to  June  28,  1938,  and  notwithstanding  the  fact 
that  the  allotments  apparently  have  not  been  used  in  connection 
with  the  livestock  operations  of  these  Indians  for  the  past  several 
years.  The  commensurability  of  the  properties  must,  however,  be 
determined  in  accordance  with  the  standards  set  forth  in  the  Fed- 
eral Range  Code. 

Sibello  Estate 

The  Sibello  Estate  claims  to  be  the  successor  in  interest  of  both 
Dick  and  Brooks  Sibello,  who,  with  other  Indians,  operated  a  live- 
stock business  under  the  name  of  Sibello  Brothers.  The  estate  owns 
five  Indian  allotments  within  the  former  Uncompahgre  Reserva- 
tion. These  allotments  are  designated  as  314,  328,  355,  384,  and  567. 
They  appear  to  have  been  used  during  the  priority  period  for  live- 
stock operations  in  conjunction  with  the  public  domain,  either  by 
the  Indian  owners  or  by  non-Indians  to  whom  certain  of  the  allot- 
ments were  then  leased.  The  Sibellos  themselves  appear  to  have  run 
between  90  and  150  cattle  and  about  10  horses  on  the  range  during 
the  priority  period. 

In  1935  an  application  for  grazing  privileges  was  filed  on  behalf 
of  the  Sibello  Brothers  for  105  cattle.  Three  of  the  five  allotments, 
Nos.  314,  384,  and  567,  were  listed  therein.  Until  April  30,  1940, 
they  were  authorized  to  graze  from  90  to  94  cattle  in  Units  F  and 
G.  From  May  1,  1940,  through  April  30,  1943,  the  Sibellos  were 
granted  grazing  privileges  for  35  cattle,  presumably  because  they 
were  only  grazing  that  number.  On  January  10,  1943,  the  Superin- 
tendent, on  behalf  of  the  Sibello  Brothers,  applied  for  a  permit  for 
90  cattle  from  May  1,  1943  to  April  30,  1944.  There  is  a  statement 
in  the  Sibello  file  that  the  permit  was  requested  for  nonuse  until 
the  settlement  of  the  estate.  The  application  was  approved  for 
nonuse.  On  January  27,  1944,  a  permit  for  nonuse  for  range  con- 
servation purposes  was  requested  to  the  extent  of  155  cattle  and  10 
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horses.  That  application  listed  the  three  allotments  which  had  been 
listed  in  the  1935  application  and  the  two  additional  allotments, 
Nos.  328  and  355.  The  1944  application  was  denied  in  part,  and 
the  estate  appealed.  Thereafter,  a  similar  nonuse  application  was 
filed  for  the  period  from  May  1,  1945,  to  April  30,  1946. 

At  the  hearing,  it  was  stipulated  that  until  the  death  in  1941  of 
two  of  the  three  major  parties  in  the  Sibello  operations,  the  family 
lived  on  the  allotments ;  that  thereafter  the  remaining  parties  moved 
elsewhere;  that  in  1944  the  third  major  party  in  the  Sibello  opera- 
tions received  an  assignment  from  the  Ute  Tribe  on  the  Rock 
House  ranch  within  the  Special  Indian  Grazing  Unit;  that  allot- 
ments Nos.  384  and  567  were  leased  to  Jack  Brewer  for  the  period 
from  January  1,  1943,  to  December  31,  1947,  and  allotment  No.  314 
was  leased  to  Brewer  from  January  1,  1944,  to  December  31,  1948, 
but  that  no  grazing  privileges  were  extended  to  Brewer  or  anyone 
else  based  on  any  of  these  allotments;  and  that  the  carrying  capaci- 
ties of  the  allotments  listed  in  the  1945  application  were  those  set 
out  in  that  application.  The  three  allotments  listed  in  the  1935 
application  are  shown  to  possess  340.36  AUM's,  while  the  other  two 
allotments  are  shown  to  possess  only  17.63  AUM's.  Thus,  the  total 
for  the  five  allotments  is  357.99  AUM's,  which,  in  District  No.  8, 
would  entitle  the  owners  to  graze  119  cattle  on  the  range. 

The  Examiner  found  no  indication  that  allotments  328  and  355 
were  described  in  an  application  for  grazing  privileges  prior  to 
June  28,  1938,  and  held,  therefore,  that  these  two  allotments  were 
not  dependent  by  use  as  defined  in  section  2(g)  of  the  Federal 
Range  Code  (43  CFR  501.2(g)  (1943  Cum.  Supp.)).  He  further 
held  that  as  the  Sibellos  had  made  no  use  since  1941  of  the  three 
allotments  listed  in  the  1935  application,  the  dependency  by  use 
vested  in  these  lands  through  past  usage  of  the  public  domain  and 
the  Federal  range  was  jeopardized  if  not  already  lost  through  over- 
extended nonuse;  and  that  while  these  three  allotments  were  under 
lease  to  Brewer  they  were  not  under  the  control  of  the  Sibellos  and 
could  not  be  recognized  as  base  properties  for  the  grazing  privileges 
requested. 

What  has  been  said  above  in  discussing  the  Santio  case  is  equally 
applicable  to  the  Sibello  allotments.  The  Indians  used  the  range  in 
District  No.  8  for  a  part  of  the  period  during  which  the  range 
management  plan  was  in  operation.  When  they  stopped  using  the 
range,  they  applied  for  nonuse  licenses.  They  depended  on  those 
licenses  and  on  the  assurances  which  were  apparently  made  to  them 
that  their  nonuse  of  the  range  would  not  jeopardize  their  rights.^*^ 
In  fact,  the  joint  instructions  issued  by  the  Commissioner  of  Indian 
Affairs  and  the  Director  of  Grazing  on  February  15,  1940,^^  re- 
quired that  nonuse  licenses  issued  to  individual  Indians  owning  base 
property  for  the  purposes  of  conservation  and  rehabilitation  of  the 
range  should  actually  be  nonuse  licenses,  and  prohibited  the  Graz- 
ing Service  from  issuing  use  licenses  to  other  applicants  for  grazing 

17  See  p.  3,  letter  from  Supt.  Hill  to  District  Grazier  Larson,  dated  February  18,  1944, 
Sibello  Estate  file  ;  letter  from  Richard  B.  Millin,  Regional  Forester  to  Com.  of  Indian 
Affairs  dated  March  4,   1944. 

18  For  the  full  text  of  these  instructions,  see  copy  appended  to  the  Henry  Reeves  et  al. 
case. 
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privileges  on  the  areas  covered  by  any  nonuse  licenses  approved  for 
the  purpose  of  conservation  and  rehabilitation  of  the  range.  Al- 
though nonuse  licenses  for  conservation  purposes  were  not  applied 
for  by  the  Sibello  Brothers  until  1944,  it  appears  that  the  range 
actually  was  conserved,  because  no  other  licenses  were  issued  based 
on  these  allotments. 

Therefore,  the  Indians  must  now  be  permitted  to  acquire  grazing 
privileges  based  on  all  five  of  the  allotments,  notwithstanding  the 
fact  that  two  of  the  allotments  were  not  submitted  prior  to  June  28, 
1938,  and  that  none  of  the  allotments  has  been  used  in  grazing  opera- 
tions during  the  past  several  years. 

Richardson-Butler-Wash 

Kate  Richardson,  Ben  Butler,  and  Charlie  Wash  separately  own 
Indian  allotments.  None  of  the  three  allotments  is  within  the  area 
of  the  former  Uncompahgre  Reservation. 

In  1944,  a  joint  application  for  winter  grazing  privileges  for  405 
sheep  in  Unit  C  was  filed  on  their  behalf.  Later,  an  application  was 
filed  to  transfer  to  tribal  grazing  lands  the  grazing  privileges  said 
to  have  attached  to  these  individual  allotments.  In  support  of  the 
original  application,  it  is  claimed  that  John  Pappas  had  these  in- 
dividual allotments  under  lease  from  1931  to  1936,  when  he  ran  the 
Wash  and  Harris  sheep,^^  and  that  he  continued  to  lease  these  three 
allotments  and  to  receive  grazing  privileges  based  on  his  control  of 
these  allotments  up  to  and  including  the  winter  of  1942-1943.  How- 
ever, the  privileges  requested  under  this  application  are  not  based 
on  the  operation  of  the  Wash  and  Harris  sheep,  but  on  the  opera- 
tion of  a  band  of  sheep  said  to  have  been  owned  individually  by 
John  Pappas. 

At  the  hearing,  among  other  things,  it  was  stipulated  that,  at  the 
time  when  the  application  was  filed,  the  allotments  of  Kate  Rich- 
ardson and  Ben  Butler  were  leased  to  others  and  that  the  allotment 
of  Charlie  Wash  was  being  used  by  his  heirs;  that  if  any  grazing 
privileges  based  upon  these  three  allotments  had  theretofore  been 
granted,  those  privileges  extended  only  to  John  Pappas,  whose  last 
license  for  grazing  privileges  expired  on  April  30,  1943;  that  no 
privilege  based  on  these  allotments  had  been  granted  to  anyone  since 
that  date;  and  that  none  of  the  Indian  applicants  owns  or  operates 
any  sheep. 

The  Examiner  analyzed  the  Pappas  operation  on  the  Federal 
range,  both  during  the  time  when  Pappas  operated  the  Wash  and 
Harris  sheep  and  afterwards  up  to  April  30,  1943,  during  which 
period  Pappas,  from  time  to  time,  operated  a  band  of  sheep  owned 
by  him.  The  Examiner  concluded  that  the  qualifications  of  Pappas 
for  grazing  privileges  on  the  Federal  range  had  been  questioned 
from  the  beginning,  and  that  the  question  had  finally  been  resolved 
by  the  issuance  of  a  liquidating  license  to  Pappas  during  the  last 
season  of  his  operation  on  the  Federal  range,  1942-1943.  The  record 
seems  to  support  the  conclusion  of  the  Examiner  that  Pappas  never 
satisfactorily  established  his  qualifications  to  use  the  Federal  range. 

19  The  operation  of  the  Wash  and  Harris  sheep  is  discussed  in  detail  In  connection 
with  the  application  based  on  that  oceratio 
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The  Examiner  found  that  the  Wash  allotment  was  under  the  con- 
trol of  Pappas  for  the  first  three  years  of  the  priority  period ;  that 
there  was  no  conclusive  evidence  that  the  Richardson  allotment  was 
under  the  control  of  Pappas  for  two  consecutive  years  or  for  any 
three  years  in  the  period  from  June  28,  1029,  to  June  28,  1934,  as 
required  under  the  Federal  Range  Code  to  establish  dependency  by 
use;  and  that  the  Butler  allotment  was  not  under  lease  to  Pappas 
during  the  priority  period.  He  found  that  although  neither  the 
Wash  nor  Richardson  allotment  had  been  offered  in  an  application 
for  grazing  privileges  prior  to  June  28,  1938,  Pappas,  in  an  appli- 
cation filed  in  1936,  intended  to  describe  the  Richardson  allotment. 
He  therefore  concluded  that  the  Richardson  allotment  was  the  only 
one  of  the  three  that  was  described  in  an  application  for  grazing 
privileges  prior  to  June  28,  1938. 

No  evidence  was  introduced  to  support  the  claim  that  Pappas 
maintained  control  of  the  Richardson  allotment  after  1934,  although 
the  dependent  property  survey  report  made  by  the  Grazing  Service 
in  1941  showed  that  at  that  time  Pappas  had  a  lease  on  the  allot- 
ment from  March  1,  1940,  to  February  28,  1943.  The  Examiner 
refused  to  accept  this  report  as  conclusive  evidence  that  the  allot- 
ment was  under  the  control  of  Pappas  except  during  the  first  two 
years  of  the  priority  period  and  in  July,  1941,  when  the  survey  was 
made. 

In  the  circumstances,  the  Examiner  held  that  the  priority  quali- 
fication which  may  have  been  established  by  Pappas  in  the  Richard- 
son allotment  had  been  lost  through  non-use  of  the  property  in  con- 
nection with  the  operation  of  livestock  on  the  Federal  range,  and 
that  the  property  was  qualified  only  for  a  Class  II  permit.  As 
privileges  on  the  Federal  range  in  Unit  C  are  granted  only  to  own- 
ers of  Class  I  properties,  and  as  a  proportionate  reduction  has  been 
made  in  the  allowances  to  these  properties  in  order  to  reach  the 
grazing  capacity  of  the  range,  the  Examiner  found  that  Kate  Rich- 
ardson was  not  entitled  to  a  permit  to  graze  within  the  area. 

Further,  and  more  important,  the  Examiner  found  that  the  indi- 
vidual applicants  do  not  possess  the  personal  qualifications  required 
of  all  applicants  for  grazing  permits,  i.e.,  that  the  applicants  must 
be  engaged  in  the  livestock  business;  and  that,  as  the  allotments  of 
Kate  Richardson  and  Ben  Butler  were  under  lease  to  others  and 
thus  not  under  the  control  of  the  owners,  these  allotments  could 
not  be  recognized  as  bases  for  grazing  privileges  by  the  owners. 

The  Examiner  correctly  decided  that  none  of  the  three  Indians 
in  whose  behalf  this  application  was  filed  met  the  requirements  of 
the  Federal  Range  Code  as  qualified  applicants,  and  that  none  of 
the  three  allotments  was  entitled  to  classification  as  Class  I  prop- 
erty under  that  Code.  Nor  is  there  anything  in  the  situation  pre- 
sented by  this  application  which  would  warrant  a  waiving  of  any 
of  the  requirements  of  that  Code. 

The  allotments  of  the  individual  Indians  are  not  located  within 
the  former  Uncompahgre  Reservation.  The  Indians  are  not  in  the 
livestock  business.  They  did  not  use  the  former  Uncompahgre 
Reservation  under  the  range  management  plan,  and  it  cannot  be 
said  that  the  plan  affected  them  or  their  properties  in  any  way. 
Even  though  a  non-Indian  may  have  used  these  allotments  in  con- 
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junction  with  his  individual  grazing  operations  within  the  former 
Uncompahgre  Reservation,  this  would  not  entitle  the  Indians  to 
special  consideration,  since  under  the  range  management  plan  only 
the  Indians  within  the  area  desiring  to  use  the  area  for  their  own 
livestock  were  entitled  to  special  consideration.  These  Indians  were 
not  within  the  area  and  they  had  no  livestock. 

Therefore,  it  must  be  concluded  that  grazing  privileges  within 
District  No.  8  may  not  be  granted  to  Kate  Eichardson,  Ben  Butler, 
or  Charlie  Wash  on  the  basis  of  their  ownership  of  the  allotments 
listed  in  their  application. 

Vte  Tribe 
(Julius  Murray  Assignment) 

In  1941,  a  tract  of  174.38  acres  of  land  outside  the  former  Un- 
compahgre Reservation  was  purchased  for  the  Ute  Tribe  of  Indians 
from  J.  F.  Perry.  Prior  to  the  purchase,  Perry  was  using  the  land 
in  his  livestock  operations  and  was  enjoying  grazing  privileges  in 
Unit  C-2  of  District  8,  also  outside  of  the  former  Uncompahgre 
Reservation.  At  the  time  of  the  purchase.  Perry  apparently  agreed 
that  the  purchaser  should  acquire  with  the  purchased  land  the  right 
to  graze  75  head  of  cattle  on  the  Federal  range.  The  tribe  took 
possession  of  the  land  on  January  1,  1942,  and  assigned  it  to  Julius 
Murray  and  his  family  group  sometime  in  1942.  No  application  for 
grazing  privileges  was  made  by  or  for  either  Murray  or  the  tribe 
during  the  years  1942,  1943,  or  1944.  Murray  apparently  was  just 
getting  started  in  the  livestock  business  when  he  entered  the  mili- 
tary service  in  December  of  1943.  He  was  discharged  in  December 
1944,  and  resumed  his  livestock  operations. 

On  January  23,  1945,  an  application  on  behalf  of  the  tribe  was 
filed  for  grazing  privileges  for  75  cattle  "in  area  formerly  used 
exclusively  by  J.  Floyd  Perry."  In  a  letter  accompanying  the  appli- 
cation, it  was  stated  that  it  was  the  desire  of  the  Ute  Tribe  to  resume 
the  use  of  the  grazing  rights  attached  to  the  Perry  purchase. 

At  the  hearing,  it  was  stipulated  that  the  application  was  for  the 
exclusive  use  of  the  livestock  owned  individually  by  Murray  and 
his  family;  that  Murray  resides  on  the  purchased  land,  which  he 
cultivates  for  the  use  of  his  livestock;  that  Murray  now  owns  ap- 
proximately 60  head  of  cattle,  which  are  fed  during  the  winter  with 
the  forage  produced  on  the  purchased  land;  and  that  up  until  the 
time  of  the  hearing  (December  13,  1945)  the  cattle  had  grazed  dur- 
ing the  summer  upon  tribal  grazing  lands  immediately  adjacent  to 
the  purchased  lands. 

The  Examiner  found  that,  under  Sec.  6(c) 9  of  the  Federal  Range 
Code  (43  CFR  501.6(c)  9,  1943  Cum.  Supp.),  the  base  land  had  lost 
the  dependency  by  use  formerly  vested  in  the  property  because  of 
the  failure  for  more  than  two  consecutive  years  to  offer  the  base 
property  in  an  application  for  a  license  or  permit. 

On  behalf  of  Murray  and  the  tribe,  it  is  argued  that,  if  a  prefer- 
ence had  been  claimed  for  Murray  because  of  his  entrance  into  the 
military  service,  his  rights  would  have  been  protected:  and  that  the 
failure  of  reservation  employees  to  request  such  a  preference  should 
not  now  cause  Murray  to  lose  his  rights. 
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The  fact  that  Murray  entered  the  military  service  did  not  entitle 
him  to  request  a  suspension  of  privileges  under  the  Taylor  Grazing 
Act.  The  Federal  Range  Code  provides  that  any  licensee  or  permit- 
tee who  enters  the  military  service  may  elect  to  suspend  his  license 
or  permit.^^  However,  at  the  time  when  Murray  entered  the  service, 
neither  he  nor  the  tribe  had  a  license  or  permit  based  on  these  pur- 
chased lands.  Therefore,  there  was  nothing  upon  which  such  a  sus- 
pension, if  it  had  been  requested,  could  have  operated. 

At  the  time  of  Murray's  entrance  on  military  duty,  the  tribe  had 
owned  the  land  for  two  years  and  Murray  had  been  in  possession 
under  an  assignment  from  the  tribe  for  more  than  a  year.  Yet, 
neither  the  tribe  nor  Murray  had  during  that  period  applied  for 
grazing  privileges.  As  neither  the  purchased  lands  nor  the  range 
upon  which  the  grazing  privilege  is  sought  are  within  the  former 
Uncompahgre  Reservation,  the  tribe  cannot  assert  reliance  on  the 
range  management  plan  to  excuse  its  failure  to  retain  the  privileges 
acquired  with  its  purchase. 

Therefore,  the  application  was  properly  adjudicated  in  conformity 
with  the  Federal  Range  Code,  and  neither  Murray  nor  the  tribe 
may,  in  the  future,  acquire  grazing  privileges  within  District  No.  8 
based  on  the  ownership  or  control  of  the  Perry  property. 

XJte  Tribe 
(Pike  Family,  Daniels  Family,  and  Arlynn  Taylor) 

In  these  three  applications,  the  Ute  Tribe  seeks  grazing  privileges 
within  the  former  Uncompahgre  Reservation  because  of  the  use 
formerly  made  of  the  area  by  Indian  sheep.  None  of  the  applica- 
tions is  for  the  livestock  owned  by  the  tribe  or  by  any  particular 
Indian  or  group  of  Indians.  The  tribe  is  attempting  to  secure  these 
privileges  in  order  that  it  may  assign  the  use  of  the  privileges  to 
members  of  the  tribe  who  now  own  livestock  or  for  whom  the  tribe 
may  acquire  livestock.  In  submitting  the  applications,  it  was  stated 
that  "Since  these  sheep  have  been  sold  this  range  should  be  available 
for  other  Indian  sheep."^^  The  three  applications  are  based  on 
tribal  lands  used  in  conjunction  with  the  public  domain  during  the 
priority  period  for  Indian  livestock. 

During  the  priority  period,  sheep  owned  by  the  Pike  family,  the 
Daniels  family,  and  by  Arlynn  Taylor,  then  a  minor,  were  grazed  by 
non-Indian  operators  under  sheep  leases  made  by  the  Superintendent 
of  the  Uintah  and  Ouray  Reservation  on  behalf  of  the  individual 
Indian  owners.  Under  arrangements  made  by  the  Superintendent 
with  the  lessees,  the  Indian  sheep  were  permitted  to  graze  on  tribal 
lands  for  approximately  six  months  out  of  each  year. 

After  the  addition  of  the  Uncompahgre  lands  to  the  grazing 
district,  non-Indian  operators  continued  to  run  these  three  bands  of 
Indian  sheep.  The  operators  apparently  were  permitted  to  graze  the 
sheep  for  a  part  of  each  year  on  the  tribal  lands  so  long  as  they  ran 
the  Indian  sheep. 

20  43  CFR  501.6(f)    (1943  Cum.  Supp.). 

21  See  memorandum  dated  December  23,  1943,  to  Superintendent  Hill,  submitted  with 
the  applications.     Henry  Reeves  et  al.  file. 
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The  Pike  sheep  were  sold  in  1936,  the  Daniels  sheep  in  1937,  and 
the  Taylor  sheep  in  the  fall  of  1943.  At  the  time  of  the  sale  of  the 
Taylor  sheep,  they  were  being  run  under  a  contract  entered  into 
between  Taylor  and  W.  E.  Harris,  a  non-Indian.  Under  that  con- 
tract, Taylor  leased  his  band  of  500  sheep  to  Harris  for  one  year, 
beginning  November  1,  1941,  for  a  specified  consideration.  Taylor 
agreed  to  furnish  summer  range  for  the  sheep  without  cost  to  Harris, 
and  Harris  agreed  to  abide  by  the  rules  and  regulations  governing 
the  tribal  grazing  grounds.  Harris  was  given  the  option  to  renew 
the  lease  from  year  to  year  for  the  years  1942  to  1946,  inclusive, 
"provided  it  is  agreeable  with  the  lessor  and  if  lessor  does  not  want 
to  assume  control  of  the  herd  himself  or  dispose  of  them  at  the  end 
of  any  one  year  of  the  lease."  Taylor  sold  his  sheep  to  Harris  in 
the  fall  of  1943  and  entered  the  military  service  in  December  of 
1943.  He  was  still  in  the  service  in  December  1945,  when  the  hearing 
was  held.  At  the  hearing,  it  was  stipulated  that  the  privileges  re- 
quested under  the  Taylor  application,  if  granted,  would  be  used  by 
Taylor,  for  whom  the  tribe  would  acquire  sheep. 

The  Examiner  found  that  the  tribal  lands  covered  by  these  three 
applications  had  not  been  described  in  applications  for  grazing  priv- 
ileges prior  to  June  28,  1938 ;  that  no  use  of  the  tribal  lands  offered 
in  support  of  the  Pike  family  and  the  Daniels  family  applications 
had  been  made  in  connection  with  the  Federal  range  since  the  sale 
of  these  two  bands  of  sheep;  that  tribal  lands  were  used  in  connec- 
tion with  the  Taylor  sheep  operation  until  the  sale  of  the  sheep  in 
1943 ;  that  the  non-Indian  operator  of  the  Taylor  sheep  had  applied 
for  grazing  permits  on  the  Federal  range  in  1935  and  1936  and  had 
mentioned  his  use  of  lands  in  the  Uintah  and  Ouray  Indian  Reserva- 
tion but  had  not  described  such  lands;  and  that  subsequent  to  that 
time  all  grazing  privileges  which  had  been  awarded  to  the  non-Indian 
operator  were  based  on  lands  owned  or  controlled  by  him,  other  than 
the  tribal  lands. 

The  Examiner  found  that  the  lands  listed  in  support  of  these  three 
applications  had,  as  a  result  of  non-use  for  more  than  two  consecu- 
tive years,  lost  whatever  dependency  by  use  they  may  have  had. 

Unlike  the  situation  discussed  above  in  connection  with  the  in- 
dividual Indian  allotments  situated  within  the  former  Uncompahgre 
Reservation,  a  waiver  of  past  non-compliance  with  the  requirements 
of  the  Federal  Range  Code  because  of  the  range  management  plan 
would  avail  the  tribe  nothing  in  connection  with  these  three  ap- 
plications, since  there  is  nothing  in  that  plan  to  support  the  tribe  in 
its  efforts  to  obtain  the  grazing  privileges  sought  under  these  ap- 
plications. 

During  the  period  when  the  Department  was  attempting  to  have  a 
separate  area  set  aside  for  the  Indians,  it  was  determined  to  protect 
the  rights  of  those  Indians  who  were  then  grazing  in  the  area.  The 
range  management  plan,  in  permitting  such  Indians  to  continue  to 
graze  within  the  area  until  the  time  when  a  separate  reservation 
might  be  set  up  for  them,  did  not  contemplate  that  during  this 
period  other  Indian  livestock  might  be  brought  into  the  area.  The 
plan  did  not  enlarge  the  class  of  Indians  who  were  to  be  permitted 
to  graze  within  the  area.  It  was  limited  to  those  Indians  who  were, 
in  1935,  grazing  in  the  area. 
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The  fact  that  some  individual  Indians  abandoned  their  rights  to 
graze  in  the  area  through  the  sale  of  their  livestock  does  not  confer 
on  the  tribe  any  privilege  to  assign  those  rights  to  other  members 
of  the  tribe. 

Although  the  tribe  now  claims  that  it  is  seeking  for  Taylor  the 
rights  formerly  enjoyed  by  Taylor  and  that  it  will  provide  livestock 
for  Taylor,  there  is  nothing  in  the  record  to  indicate  that  Taylor  has 
ever  even  expressed  a  desire  to  enter  the  livestock  business.  Taylor 
had  owned  sheep  since  1922.  He  became  of  age  in  1933,  and  for  the 
next  ten  years  he  rented  his  sheep  to  others.  He  apparently  took  no 
part  in  the  operation  except  to  collect  the  rentals.  He  exercised  a 
free  choice  when  he  sold  the  sheep  in  the  fall  of  1943.  Taylor  was 
not  in  the  livestock  business  when  the  first  application  seeking  graz- 
ing privileges  based  on  his  former  use  of  the  lands  was  hied  in 
December  1943, 

Therefore,  it  must  be  concluded  that  no  grazing  privileges  may  be 
awarded  to  the  Ute  Tribe  in  Grazing  District  No.  8,  based  on  the 
tribal  lands  submitted  in  these  three  applications. 

Ute  Tribe 
(Wash  and  Harris  Priority) 

The  Ute  Tribe  bases  this  claim  to  winter  grazing  privileges  for 
1300  sheep  in  Unit  C  on  several  different  grounds.  It  asserts  that 
the  right  to  graze  these  sheep  was  established  by  one  eJohn  Pappas, 
who,  until  1936,  operated  a  band  of  approximately  1300  sheep  be- 
longing to  the  Indian  families  of  Wash  and  Harris  in  what  is  now 
Unit  C ;  that  the  right  to  graze  sheep  on  the  Federal  range  in  what 
is  now  Unit  H  was  established  for  the  sheep  belonging  to  the  Pike 
family  of  Indians  and  later  transferred  to  the  Wash  and  Harris 
sheep ;  that  the  Wash  and  Harris  sheep  have  since  1936  been  licensed 
to  graze  during  the  winter  season  on  the  Federal  range;  and  that 
as  the  Wash  and  Harris  families  still  own  a  band  of  1300  sheep  for 
which  winter  grazing  has  been  arranged  on  lands  belonging  to  the 
tribe,  the  tribe  should  be  entitled  to  winter  grazing  privileges  for  a 
comparable  number  of  sheep.  Although  the  tribe  itself  owns  no 
sheep,  it  will,  if  the  privilege  is  granted,  assign  the  privilege  to 
members  of  the  tribe  who  own  livestock. 

The  Wash  and  Harris  families  have  owned  sheep  for  many  years. 
In  1928  a  band  of  1013  sheep  belonging  to  the  Wash  family  was 
leased  to  John  Pappas,  and  in  1930  a  band  of  300  sheep  belonging 
to  Harris  was  leased  to  Pappas.  Under  the  terms  of  these  leases, 
both  of  which  expired  in  1933,  the  sheep  were  to  be  provided  with 
spring,  summer,  and  fall  grazing  privileges  on  tribal  lands.  During 
a  part  of  this  period,  Pappas  also  had  certain  individual  Indian 
allotments  on  the  Uintah  and  Ouray  Reservation  under  farming 
and  grazing  leases  and  he  had  a  permit  to  graze  these  sheep  on  the 
tribal  Timber  and  Grazing  Reserve,  at  least  for  the  year  1930,  for 
not  to  exceed  six  months.  In  1933  new  3-year  leases  were  entered 
into  with  Pappas  for  the  operation  of  these  sheep.  Under  these 
leases,  Pappas  was  to  have  free  range  on  tribal  lands  for  the  Harris 
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sheep  and  500  of  the  Wash  sheep.  Pappas  was  required  to  pay  for 
the  range  of  the  additional  500  sheep  belonging  to  the  Wash  family 
at  the  "custom"  rate. 

In  1935,  Pappas  applied  for  grazing  privileges  on  the  Federal 
range  for  1600  sheep  and,  although  he  was  granted  a  temporary 
license  for  450  sheep,  there  is  nothing  in  the  record  to  indicate  that 
the  basis  on  which  this  privilege  was  granted  was  either  the  operation 
of  the  Wash  and  Harris  sheep  or  the  use  of  any  tribal  lands.  No 
tribal  lands  were  described  in  the  two  applications  filed  by  Pappas 
in  1935,  although  he  did  state  in  one  of  his  applications  that  he  had 
under  his  control  22  sections  of  Indian  grazing  land,  and  in  the  other 
that  he  leased  16,065  acres  of  land,  including  15,776  acres  of  "Native 
grazing,"  on  which  he  grazed  "year  round  as  needed."  There  is 
nothing  in  the  record  to  indicate  with  certainty  that  any  of  the 
tribal  lands  described  in  the  present  application  and  said  to  have 
been  used  in  the  Pappas  operation  were  used  in  connection  with  the 
public  domain  during  the  priority  period  in  the  year-round  operation 
of  the  Wash  and  Harris  sheep. 

In  any  event,  the  Wash  and  Harris  sheep  were  taken  from  Pappas' 
control  in  1936,  at  which  time  the  band  had  decreased  to  1050  sheep. 

On  September  24,  1936,  the  Superintendent  of  the  Uintah  and 
Ouray  Reservation  addressed  to  the  field  office  of  the  Grazing  Service 
a  letter  in  which  he  stated  that  he  wished  to  make  arrangements  for 
winter  range  for  a  band  of  1050  sheep  belonging  to  the  Indian  fam- 
ilies of  Wash  and  Harris.  He  stated  that  the  sheep  had  been  out 
on  lease  and  that  the  "lessor"  had  provided  range  for  them.  He 
called  attention  to  the  fact  that  the  Pike  family,  whose  sheep  were 
being  sold,  had  been  allowed  winter  grazing  privileges  for  1080 
sheep  in  Unit  H,  and  he  requested  that  he  be  allowed  to  substitute 
the  Wash  and  Harris  sheep  in  Unit  H  for  the  Pike  sheep.  This 
request  was  granted,  and  the  Wash  and  Harris  sheep  were  licensed 
to  graze  in  Unit  H  for  the  winter  season  of  1936-1937  to  the  extent 
of  1050  sheep,  less  10  percent,  or  945  sheep.  Thereafter,  through  the 
season  of  1942-1943,  pursuant  to  applications  filed  by  the  Superin- 
tendent, the  Wash  and  Harris  sheep  were  licensed  to  graze  for  the 
winter  season  in  Unit  C  to  the  extent  of  from  1250  to  1300  sheep. 
Apparently,  no  base  property  was  ever  submitted  to  support  any 
of  these  applications,  and  the  Examiner  found  that  no  use  had  been 
made  of  the  licenses  issued  for  these  sheep  in  Unit  C  for  the  winter 
seasons  1937-1938  through  1942-1943. 

The  Wash  and  Harris  sheep  are  claimed  to  have  been  taken  over 
by  Heber  and  Nephi  Moon  in  1936  without  a  formal  contract  and 
leased  to  the  Moon  Brothers  from  November  1,  1937  to  October  31, 
1942.  The  lease  is  said  to  have  been  renewed  for  another  5 -year 
period  ending  October  31,  1947.  No  copies  of  these  leases  are  with 
the  present  record. 

It  is  claimed  that  in  1937  an  exchange  was  made  so  that  these 
sheep  could  be  run  in  Unit  H  rather  than  in  Unit  C ;  that  the  Super- 
intendent of  the  Uintah  and  Ouray  Agency,  in  a  letter  dated  Novem- 
ber 1,  1938,  to  Heber  Moon,  stated  that  the  District  Grazier  found  it 
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impossible  to  place  these  sheep  in  Unit  H  because  of  its  badly  over- 
grazed condition;  that  rather  than  go  on  "Wild  Horse  Bench"  (pre- 
sumably on  the  Federal  range),  the  Moon  Brothers  took  these  sheep 
on  their  own  allotments  and  on  some  ceded  lands  (presumably  lands 
later  restored  to  the  tribe  by  the  order  of  August  25,  1945,  10  F.R. 
12409)  provided  by  the  Indian  Service;  and  that  room  was  made  by 
allowing  all  users  to  graze  on  the  ceded  lands  in  conjunction  with 
Unit  H.  The  ceded  lands  claimed  to  have  been  used  in  connection 
with  "these  sheep"  are  described  and  are  said  to  contain  19,626.96 
acres.  Whether  the  "these  sheep"  which  used  the  ceded  lands  were 
only  the  Wash  and  Harris  sheep  or  were  all  the  sheep  for  which 
room  could  not  be  found  in  Unit  H  is  not  clear.  It  was  admitted, 
however,  in  a  memorandum  accompanying  the  application  that  the 
ceded  lands  made  available  in  1938  had,  during  the  priority  period 
and  until  1938,  been  used  very  little  for  Indian  sheep.  It  is  claimed 
that  until  1938  many  of  the  stockmen  in  Unit  H  had  used  this  area 
indiscriminately  with  the  public  domain  and  that  it  was  upon  the 
insistence  of  the  District  Grazier  tha  no  range  was  available  that  the 
ceded  lands  were  specifically  set  aside  for  the  Indian  sheep.  It  is 
claimed  further  that  non-Indian  stockmen  have  continued  to  use 
approximately  one-half  of  the  ceded  lands. 

At  the  hearing,  it  was  stipulated  that  the  Wash  and  Harris  sheep 
are  permitted  to  use  for  spring  and  fall  grazing  tribal  lands  other 
than  the  tribal  lands  described  in  the  application  as  having  been  used 
when  Pappas  ran  the  sheep ;  that  the  sheep  are  summered  on  national 
forest  lands  and  wintered  on  ceded  Indian  lands  and  on  Unit  H; 
that  Moon  Brothers  winter  10,120  sheep,  including  the  1300  Indian 
sheep,  both  on  the  ceded  lands  and  on  Unit  H;  and  that  the  ceded 
land  adjoining  Unit  H  is  under  permit  from  the  tribe  to  Wash  and 
Harris,  but  that  the  fees  on  such  permits  are  paid  by  Moon  Brothers 
through  their  lease  operation  of  the  1300  Wash  and  Harris  sheep. 
It  seems  that  the  privileges  granted  to  the  Moon  Brothers  on  the 
Federal  range  are  based  entirely  on  lands  owned  or  controlled  by 
them  other  than  the  tribal  lands.  Heber  Moon  stated  that,  although 
he  mixed  the  Indian  sheep  with  his  own  band,  he  understood  at  the 
time  when  he  leased  these  sheep  that  they  would  have  a  license  on 
the  Federal  Range  as  well  as  on  Indian  lands. 

An  Indian  Service  employee  testified  that  the  transfer  of  the 
sheep  from  the  control  of  Pappas  to  the  Moon  Brothers  in  1936 
involved  a  transfer  of  grazing  privileges  from  Unit  C  to  Unit  H; 
that  in  1937;  when  application  for  grazing  privileges  in  Unit  H  was 
made,  the  license  was  granted  instead  in  Unit  C;  and  that  it  was 
suggested  that  the  sheep  be  run  during  the  winter  of  1937-1938  in 
the  proposed  Ute  Extension  area.  The  witness  testified  further  that, 
because  of  operating  difficulties.  Moon  Brothers  found  it  impossible 
to  take  the  sheep  into  the  proposed  Ute  Extension  area  and  that 
they  were  taken,  instead,  into  Unit  H  and  to  an  area  of  ceded 
Indian  lands  adjacent  to  Unit  H. 

No  evidence  was  submitted  to  explain  the  arrangement  said  to 
have  been  worked  out  with  the  Moon  Brothers  for  the  wintering 
of  the  Wash  and  Harris  sheep  or  to  explain  the  manner  in  which 
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the  ceded  lands  were  made  available  for  grazing,  either  for  the 
Indian  stock  or  for  the  stock  of  non-Indians. 

The  Examiner  found  that  the  tribal  lands  described  in  the  applica- 
tion had  not  been  used  in  connection  with  the  operation  of  the  Wash 
and  Harris  sheep  since  1936;  that  the  tribal  lands  described  in  the 
application  were  at  the  time  of  the  hearing  leased  to  the  White  Rock 
Livestock  Association,  an  association  made  up  of  individual  members 
of  the  Ute  Tribe;  that  neither  the  tribal  lands  used  in  connection 
with  the  Wash  and  Harris  operation  by  Pappas  until  1936  nor  the 
tribal  lands  used  in  connection  with  the  same  operation  since  1936 
had  been  described  in  applications  for  grazing  privileges  submitted 
prior  to  June  28,  1938;  and  that  even  if  the  Pappas  operation  of 
the  Wash  and  Harris  sheep  may  have  established  priority  for  the 
tribal  lands  used  in  that  operation,  such  priority  had  been  lost  by 
non-use  of  the  lands  since  1936. 

In  its  appeal,  the  tribe  urges  that  the  circumstance  that  the  Wash 
and  Harris  sheep  had  at  one  time  used  certain  tribal  lands  and  at 
a  later  date  used  other  tribal  lands  and  that  no  application  for  the 
transfer  of  grazing  privileges  had  been  made  should  not  result  in 
its  losing  its  rights  to  establish  the  qualification  of  some  tribal  lands 
as  the  basis  for  the  Wash  and  Harris  operation,  since  under  the 
range  management  plan  it  was  not  required  to  submit  commensurate 
property  in  order  to  obtain  grazing  privileges  within  the  former 
Uncompahgre  Reservation. 

Although  the  record  is  deficient  in  several  important  respects,  it 
must  be  concluded  that  the  Grazing  Service  did  recognize  the  right 
of  the  Wash  and  Harris  sheep  to  graze  during  the  winter  season 
within  the  area  of  the  former  Uncompahgre  Reservation.  That  this 
recognition  was  based  on  the  range  management  plan  is  shown  by  a 
letter  addressed  to  the  Superintendent  of  the  Uintah  and  Ouray 
Reservation  by  the  Regional  Grazier  on  December  10,  1936,  wherein 
it  was  stated  that  licenses  had  been  prepared  in  favor  of  Wash  and 
Harris  and  others.  The  licenses  were  stated  to  have  been  issued  and 
the  fees  waived  pursuant  to  the  range  management  plan.^^ 

In  the  circumstances  of  this  case,  the  failure  of  the  tribe  to  submit 
either  the  tribal  lands  used  in  the  Wash  and  Harris  operation  while 
the  sheep  were  under  the  control  of  Pappas  or  the  tribal  lands  used 
later  when  the  sheep  were  leased  to  the  Moon  Brothers,  and  the 
failure  of  the  tribe  to  request  a  transfer  of  the  grazing  privileges 
from  one  base  property  to  another,  must  be  excused  since,  under  the 
range  management  plan,  the  listing  of  base  properties  used  in  con- 
nection with  the  operation  of  Indian  livestock  within  the  former 
Uncompahgre  Reservation  was  not  required. 

However,  the  tribe  has  not  shown  that  what  was  done  in  connec- 
tion with  the  Wash  and  Harris  sheep  subsequent  to  1936  was  done 
in  reliance  on  the  range  management  plan  or  in  reliance  on  any 
other  administrative  action  taken  by  the  Department  relating  to  the 
former  Uncompahgre  Reservation. 


22  See  copy  of  letter  in  the  file  of  C.  C.  Wright,  No.  8. 
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The  record  seems  to  indicate  that  these  sheep  were  refused  per- 
mission to  graze  in  Unit  H  but  were  granted  permission  to  graze 
in  Unit  C,  and  that,  rather  than  go  to  Unit  C,  the  operator  of  the 
sheep  made  other  arrangements  for  their  winter  grazing.  If  these 
other  arrangements  were  made  privately  with  the  Bureau  of  Indian 
Affairs  solely  for  the  convenience  of  the  operator,  and  not  in  reliance 
upon  the  range  management  plan,  it  would  appear  that  there  is  no 
equitable  claim  at  this  time  to  grazing  privileges  in  District  No.  8. 
If  such  is  the  case,  the  situation  would  appear  to  be  similar  to  that 
outlined  above  in  those  cases  where  the  Indians  abandoned  their 
privileges  of  grazing  within  the  former  Uncompahgre  Reservation. 
The  tribe  will  not  be  permitted  to  substitute  other  sheep  for  the 
Wash  and  Harris  sheep  in  such  circumstances. 

On  the  other  hand,  if  the  Wash  and  Harris  sheep  were  actually 
forced  off  the  range  in  violation  of  the  range  management  plan,  the 
tribe,  which,  in  the  final  analysis,  supplied  the  base  property,  should 
be  entitled  to  grazing  privileges  commensurate  with  those  lost 
through  the  failure  of  the  agencies  of  the  Department  to  give  effect 
to  the  range  management  plan.  The  tribe  should  also  be  permitted, 
in  equity,  to  submit  sufficient  tribal  properties,  not  used  for  the 
grazing  of  other  Indian  sheep,  which,  with  the  winter  grazing  on  the 
Federal  range,  would  support  a  year-round  base  for  the  operation 
of  1,300  sheep. 

In  view  of  the  deficiencies  in  the  present  record,  another  oppor- 
tunity will  be  afforded  to  the  tribe  to  establish  its  claim.  Any 
further  evidence  which  the  tribe  may  submit  to  support  its  claim 
should  explain  in  full  the  details  of  the  arrangement  said  to  have 
been  made  whereby  the  ceded  lands  were  made  available  in  1938 
for  the  grazing  of  the  Wash  and  Harris  sheep  and  for  other  users  of 
Unit  H.  Further,  the  tribe  must  disclose  the  nature  of  the  arrange- 
ment which  is  said  to  have  been  made  with  the  Moon  Brothers  in 
1938  for  the  operation  of  the  Wash  and  Harris  sheep  on  the  ceded 
Indian  lands  and  on  the  Moon  Brothers'  "allotments,"  and  the 
manner  in  which  the  ceded  lands  made  available  for  grazing  in  1938 
are  now  administered,  in  so  far  as  the  grazing  of  livestock  thereon 
is  concerned. 

Therefore,  pursuant  to  the  authority  delegated  to  me  by  the  Secre- 
tary of  the  Interior  (43  CFR  4.23;  12  F.R.  8423),  the  decisions  of 
the  Examiner  with  respect  to  the  applications  on  behalf  of  Henry 
Reeves  et  al.^  Kate  Richardson,  Ben  Butler,  and  Charlie  Wash,  Ute 
Tribe  (Junius  Murray  Assignment),  Ute  Tribe  (Pike  Family  Prior- 
ity), Ute  Tribe  (Daniels  Family),  and  Ute  Tribe  (Arlynn  Taylor 
Priority)  are  affirmed;  and  the  cases  relating  to  the  applications  on 
behalf  of  Jack  Santio  et  al.^  Sibello  Estate,  and  Ute  Tribe  (Wash 
and  Harris  Priority)  are  remanded  to  the  Bureau  of  Land  Manage- 
ment for  further  action  consistent  with  this  decision. 

Mastin  G.  White, 

Solicitor, 
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W.  N.  AND  ELLA  C.  PKEAS,  Appellants 

A-24805  Decided  December  H,  191i8 

8.2  Cancellation  and  Reduction — To  Conform  With  Base  Property  Qualifi- 
cation 

Where  base  lands  lost  by  a  holder  of  grazing  privileges  were  previously  con- 
sidered in  determining  the  amount  of  grazing  privileges  granted  to  him,  a 
reduction  in  the  amount  of  such  privileges  proportionate  to  the  reduction 
in  base  lands  is  proper. 

17.2  Transfer  and  Division — Base  Property  Qualification 

Where  base  lands  lost  by  a  holder  of  grazing  privileges  were  previously  con- 
sidered in  determining  the  amount  of  grazing  privileges  granted  to  him,  a 
reduction  in  the  amount  of  such  privileges  proportionate  to  the  reduction  in 
base  lands  is  proper. 

DECISION 

In  1943,  W.  N.  and  Ella  C.  Preas  were  issued  a  10-year  grazing 
permit  under  section  3  of  the  act  of  June  28,  1934  (48  Stat.  1270, 
43  U.S.C.,  1946  ed.,  sec.  316b),  for  2715  sheep.i  Thereafter,  because 
of  a  finding  that  the  appellants  in  1944  had  disposed  of  part  of  their 
base  lands  upon  which  the  allowance  of  2715  sheep  had  been  granted, 
they  were  issued  a  new  10-year  permit  in  1945  for  the  reduced 
number  of  2350  sheep.  In  1946  the  appellants  sought  a  permit  for 
2715  sheep,  but  the  district  grazier  declined  to  issue  a  permit  for 
more  than  2350  sheep.  This  action  was  affirmed  by  the  examiner 
and  by  the  Director  of  the  Bureau  of  Land  Management,  despite 
appellants'  contention  that,  although  the  property  disposed  of  in 
1944  had  theretofore  been  listed  in  their  various  applications  for 
grazing  privileges,  the  property  was  never  intended  by  them  to  be 
taken  into  account  in  awarding  grazing  privileges. 

The  matter  is  now  pending  here  upon  an  appeal  to  the  head  of  the 
Department  from  the  Director's  decision. 

The  decisions  of  the  Director  and  of  the  Examiner  set  forth  in 
detail  the  pertinent  facts  and  discuss  fully  the  issues  involved  in  this 
proceeding.  On  the  appeal,  the  appellants  have  not  advanced  any 
contention  which  has  not  previously  been  considered. 

Upon  a  careful  review  of  the  entire  record,  I  believe  that  the 
Director's  decision  is  correct.  Where,  as  here,  the  evidence  shows 
that  base  lands  lost  by  a  holder  of  grazing  privileges  were  previously 
considered  in  determining  the  amount  of  grazing  privileges  granted 
to  him,  a  reduction  in  the  amount  of  such  privileges  proportionate 
to  the  reduction  in  base  lands  is  proper.  (43  CFR  161.6(c)(7), 
formerly  43  CFK,  Cum.  Supp.,  501.6(c)  (7).) 

Therefore,  pursuant  to  the  authority  delegated  to  me  by  the  Sec- 
retary of  the  Interior  (43  CFR  4.23;  12  F.K.  8423),  the  decision 
of  the  Director  is  affirmed. 

Mastin  G.  White, 

Solicitor, 


1  Previously,  they  had  received  annual  grazing  licenses  for  varying  numbers  of  sheep, 
commencing  in  1935. 
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EARL  C.  PRESLEY,  Appellant 
A-24377  Decided  February  18,  194^  60  LD.  290 

1.1  General — Authority  of  the  Department 

Administrative  officers  of  the  Department  can  review,  reconsider,  and  vacate 
a  prior  decision  with  respect  to  the  public  land,  so  long  as  the  land  remains 
under  the  jurisdiction  of  the  Department,  upon  discovery  that  the  prior  deci- 
sion was  erroneous. 

8.2  Cancellation  and  Reduction — To  Conform  With  Base  Property  Qualifi- 

cation 

It  is  proper  to  cancel  a  10-year  grazing  permit  upon  discovery  that  the  permit 
was  issued  on  the  erroneous  assumption  that  the  waters  controlled  by  the 
permittee  were  full-time  waters,  it  being  established  that  the  permittee  has 
no  valid  claim  to  other  waters  that  qualify  as  full-time  or  prior  waters. 

11.3  Enforcement  and  Show  Cause  Proceedings — Sufficiency  and  Weight 
of  Evidence 

A  permit  granting  grazing  privileges  which  have  been  recognized  over  a  period 
of  years  will  not  be  canceled  unless  these  is  convincing  evidence  that  the 
base  property  upon  which  such  privileges  were  predicated  was  not  qualified 
and  that  the  action  in  granting  the  permit  was  clearly  erroneous. 

DECISION 

The  District  Grazier  informed  Earl  C.  Presley  that  his  10-year 
grazing  permit  dated  May  28,  1941,  for  60  goats  and  8  horses, 
61  percent  on  Federal  range  in  Mr.  Presley's  individual  allotment, 
was  held  for  cancellation  because  "you  have  not  provided  full-time 
water,  which  in  your  case  is  year-round,  nor  have  you  made  a  sub- 
stantial use  of  your  base  property  in  connection  with  your  livestock 
operation  *  *  *."  Mr.  Presley  responded  with  a  claim  to  adequate 
water  rights  in  Clay  Hole  Wash,  Black  Pockets,  the  Pointer  Pond, 
and  the  Carroll  Pond,  as  well  as  two  ponds  on  his  own  homestead. 
The  District  Grazier  subsequently  held  that  Mr.  Presley's  base  prop- 
erty, which  was  water,  was  not  year-long  and  that  Mr.  Presley  had 
not  shown  ownership  or  legal  control  of  the  base  properties  which 
he  claimed,  other  than  the  two  ponds  on  his  own  property. 

Mr.  Presley  appealed,  and  the  matter  was  brought  on  for  hearing 
before  an  examiner  of  the  Grazing  Service.^  The  issue  at  the  hearing 
was  whether  Mr.  Presley  has  ownership  or  control  of  full-time  water 
to  serve  as  a  base  for  his  10-year  permit  and  adequate  to  service  his 
individual  allotment,  as  increased  by  a  range  line  agreement  of 
November  6,  1942.  It  was  stipulated,  among  other  things,  that  the 
two  ponds  on  the  Presley  homestead  are  not  year-round,  dependable 
sources  of  water. 

The  examiner  found  as  a  matter  of  fact  that  Mr.  Presley  has  no 
right  to  the  use  of  the  Carroll  Pond  or  the  Pointer  Pond;  that  Mr. 
Presley  does  not  hold  a  certificate  from  the  State  of  Arizona  cover- 
ing Black  Pockets  or  the  water  in  Clay  Hole  Wash;  and  that  his 
random  use  of  these  asserted  water  facilities  is  not  such  as  to  estab- 
lish any  recognizable  claim  to  the  use  or  control  of  these  facilities. 


1  Effective  July  16,  1946,  the  Grazing  Service  and  the  General  Land  Office  were  abol- 
ished and  their  functions  were  transferred  to  the  Bureau  of  Land  Management  by  sec- 
tion 403,  Reorganization  Plan  No.  3  of  1946   (11  F.R.  7875,  78'76  ;  7776). 
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The  examiner  also  found  as  a  matter  of  fact  that  the  two  ponds  on 
the  Presley  homestead  were  presumed  by  the  Grazing  Service  on 
May  28,  1941,  when  the  permit  was  issued,  and  again  on  Novem- 
ber 6,  1942,  when  the  individual  allotment  of  Mr.  Presley  was  in- 
creased through  a  range  line  agreement,  to  provide  adequate  water 
for  the  stock  allowed  on  the  Federal  range  under  that  permit  and 
agreement,  but  that  such  is  not  the  case.  He  found  that  it  has  been 
necessary  year  after  year  for  Mr.  Presley  to  obtain  supplemental 
water  supplies  from  the  Carroll  Pond  and  other  sources  of  water 
in  the  vicinity  of  the  homestead  to  care  for  his  livestock. 

The  examiner  concluded  that  Mr.  Presley's  permit  had  been  im- 
properly issued,  and  that  at  all  times  since  May  28,  1941,  Mr. 
Presley's  waters  have  failed  to  meet  the  qualifications  of  full-time 
water  under  section  2(k)  of  the  Federal  Range  Code.^  The  permit 
was  held  for  cancellation. 

Mr.  Presley  appealed  to  the  head  of  the  Department.  He  contends 
on  appeal  that  he  and  others  developed  water  at  Clay  Hole  Wash 
and  Black  Pockets  during  the  priority  period,  and  that  they  have 
used  these  waters  every  year  since  that  time. 

A  careful  examination  of  the  entire  record  reveals  nothing  which 
would  warrant  a  reversal  of  the  decision  of  the  examiner. 

The  area  covered  by  the  Presley  permit  is  range  which  has  been 
classified  as  suitable  for  year-round  use,  and  the  only  base  property 
recognized  in  that  area  is  full-time  water. 

Full-time  water  is  defined  in  section  2(k)  of  the  Federal  Range 
Code  as: 

*  *  *  water  which  is  suitable  for  consumption  by  livestock  and  available, 
accessible,  and  adequate  for  a  certain  number  of  livestock  during  those  months 
in  the  year  for  which  the  range  is  classified  as  suitable  for  use.  Such  water  may 
be  from  one  source  or  may  be  the  aggregate  amount  available  from  several 
sources. 

Prior  water  is  defined  in  section  2(1)  of  the  Federal  Range  Code* 
as: 

♦  *  *  water  which,  during  all  or  a  substantial  part  of  the  five-year  period 
immediately  preceding  June  28,  1934  (hereinafter  referred  to  as  the  "priority 
period"),  was  used  to  service  certain  public  range  within  the  service  area  of  the 
water  for  a  livestock  operation  that  was  established,  permanent,  and  continuing, 
and  which,  during  the  period  of  such  use,  normally  involved  the  grazing  of  live- 
stock on  the  same  areas  of  public  land  for  a  certain  period  or  periods  of  each 
year  *  *  *. 

In  Arizona  Grazing  District  No.  1,  licenses  and  permits  are  issued 
in  the  following  manner  and  order: 

(1)  to  qualified  applicants  who  own  or  control  full-time  prior 
water,  to  the  extent  of  the  priority  of  such  water;  (2)  to  qualified 
applicants  owning  or  controlling  full-time  water;  and  (3)  to  other 
applicants  for  the  number  of  livestock  for  which  range  is  available 
and  which  can  be  properly  grazed  without  detriment  to  the  operations 
on  the  range  of  applicants  owning  or  controlling  base  properties  in 
classes  (1)  and  (2).^ 


2  This  section  was  then  incorporated  In  the  Code  of  Federal  Regulations  as  43  CFR. 
Cum.  Supp..  501.2 (k).  Later,  Part  501  of  Title  43,  Code  of  Federal  Regulations,  was 
redesignated  as  Part  161    (11  F.R.  14496). 

3  43  CFR,  Cum.  Supp.,  501.2(1).     See  fn.  2. 

4  43  CFR,  Cum.  Supp.,  501.6(b).     See  fn.  2. 
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It  is  clear  from  the  record  that  the  water  which  may  have  been 
obtained  during  the  priority  period  at  Clay  Hole  Wash  and  at  Black 
Pockets  by  Mr.  Presley  and  his  associates  would  not  have  serviced 
an  established,  permanent,  and  continuing  livestock  operation.  There- 
fore, these  waters  cannot  be  considered  as  prior  waters  within  the 
meaning  of  section  2(1)  of  the  Federal  Kange  Code. 

Mr.  Presley  has  established  his  claim  only  as  to  the  two  ponds 
located  on  his  own  land.  As  these  ponds  are  admittedly  not  full- 
time  waters  within  the  meaning  of  section  2(k)  of  the  Federal  Range 
Code,  they  will  not  support  his  grazing  permit.  In  the  absence 
of  a  showing  of  ownership  or  control  of  other  waters  which  meet  the 
requirements  of  that  section  or  of  section  2(1)  of  the  code,  it  follows 
that  his  permit  must  be  cancelled. 

The  error  of  the  Grazing  Service  in  issuing  the  permit  in  the 
first  instance,  while  regrettable,  cannot  estop  the  Department  from 
taking  corrective  action.  Kern  Oil  Co.  v.  Clark^  31  L.D.  288,  302.  It 
is  well  established  that  administrative  officers  of  the  Department 
can,  within  their  respective  areas  of  authority,  review,  reconsider, 
and  vacate  a  prior  decision  with  respect  to  the  public  land,  so  long 
as  the  land  remains  under  the  jurisdiction  of  the  Department,  upon 
discovery  that  the  prior  decision  was  erroneous.  State  of  California^ 
Standard  Oil  Company  of  California^  Transferees^  61  L.D.  141,  144; 
Art  L.  Murry  (A-24259),  April  15,  1946,  unreported.  In  fact,  sec- 
tion 9(d)  of  the  Federal  Range  Code^  provides  for  the  cancellation 
of  permits  improperly  issued. 

A  grazing  permit,  based  upon  a  showing  which  was  accepted  at  the 
time  as  sufficient  to  satisfy  the  requirements  of  the  Federal  Range 
Code,  and  upon  which  grazing  privileges  have  been  granted  over  a 
period  of  years,  will  not  be  cancelled  unless  there  is  convincing 
evidence  that  the  base  property  upon  which  such  privileges  were 
predicated  was  not  qualified  and  that  the  action  in  granting  the 
permit  was  clearly  erroneous.  John  D.  Assuras  v.  Martin  T.  Magnu- 
son  et  al.^  Interveners  (A— 24268),  May  24,  1946,  unreported.  In  the 
present  case,  however,  it  is  clear  that  Mr.  Presley's  base  property 
(the  two  ponds  on  his  homestead)  is  not  qualified  and  that  the  action 
of  the  Grazing  Service  in  issuing  a  permit  based  on  that  property 
was  erroneous. 

Therefore,  pursuant  to  the  authority  delegated  to  me  by  the  Sec- 
retary of  the  Interior  (sec.  23,  Order  No.  2509;  14  F.R.  307),  the 
decision  of  the  examiner  is  affirmed. 

Mastin  G.  White, 

Solicitor. 

S43  CFR.  Cum.   Supp.,  501.9(d).     See  fn.  2. 
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LOinS  H.  AND  MYRTLE  DANBERG,  Appellants 
A-25702  Decided  September  23,  19^9 

1.2  General — Authority  of  Subordinate  OiRcials 

In  the  absence  of  a  determination  that  the  Federal  range  is  available  for 
Class  II  grazing  privileges,  iti  s  not  error  to  refuse  to  determine  the  extent 
to  which  an  applicant  for  grazing  privileges  may  be  entitled  to  share  in  such 
Class  II  privileges. 

3.11  Appeal  Procedure — Burden  of  Proof 

An  applicant  for  grazing  privileges  who  fails  to  establish  the  fact  that  his 
base  property  was  dependent  by  use  during  the  priority  period  for  more 
livestock  than  that  covered  by  the  Class  1  license  issued  to  him  is  not  en- 
titled to  have  that  license  increased. 

DECISION 

On  February  16,  1948,  Hearing  Examiner  Moulton  of  the  Bureau 
of  Land  Management  conducted  a  hearing  at  Fallon,  Nevada,  to 
determine  the  extent  to  which  Louis  H.  and  Myrtle  Danberg  are 
entitled  to  receive  grazing  privileges  in  Nevada  Grazing  District 
No.  3  under  section  3  of  the  Taylor  Grazing  Act.,  as  amended  (43 
U.S.C,  1946  ed.,  Supp.  II,  sec.  315b) ,  and  under  the  Federal  Eange 
Code.^  It  was  stipulated  at  the  hearing  by  all  parties  that  the  issue 
to  be  determined  was  whether  the  applicants'  qualifications  entitled 
them  to  receive  a  license  to  graze  500  cattle  on  the  Federal  range, 
as  requested  in  their  application  filed  on  January  27,  1948. 

The  record  discloses  that  licenses  had  been  issued  to  the  applicants 
in  the  early  years  of  the  administration  of  the  Taylor  Grazing  Act 
for  80  cattle  and  25  horses,  and  that,  beginning  in  1941,  they  were 
licensed  to  graze  a  maximum  of  150  cattle.  In  1947,  action  on  their 
application  for  a  license  to  graze  a  maximum  of  150  cattle  for  the 
grazing  year  beginning  on  May  1,  1947,  and  ending  on  April  30, 
1948,  was  suspended,  and  the  Danbergs  were  requested  to  appear 
before  the  advisory  board  of  the  district  to  discuss  with  the  board 
a  report  that  they  were  running  many  more  cattle  on  the  Federal 
range  than  the  number  for  which  they  had  a  license.  The  Danbergs 
failed  to  appear  before  the  board. 

Thereafter,  a  license  for  a  maximum  of  150  cattle  was  issued  to 
the  Danbergs  for  the  then  current  year,  and  they  were  notified  by 
the  district  grazier  that  evidence  in  his  possession  indicated  that 
they  were  ranging  considerably  larger  numbers  of  cattle  on  the  Fed- 
eral range  than  their  license  permitted  and  that,  unless  they  took 
steps  to  remove  the  excess  cattle  from  the  Federal  range,  trespass 
proceedings  would  be  instituted  against  them.  The  Danbergs  ap- 
pealed to  the  Examiner  from  that  decision  and,  while  the  appeal  was 
pending,  filed  their  application  to  graze  500  cattle  during  the  1948- 
1949  grazing  year.  On  February  10,  1948,  the  district  grazier  in- 
formed them  that  the  advisory  board  had  recommended  that  their 
application  be  allowed  for  a  maximum  of  150  cattle  and  rejected 
as  to  the  balance.     The  grazier  informed  the  applicants  that  this 

1  Until  December  11,  1946,  the  Federal  Range  Code  was  Incorporated  In  the  Code  of 
Federal  Regulations  as  43  CFR.,  Cum.  Supp.,  Part  501.  On  that  date.  Part  501  of  Title 
43,  Code  of  Federal  Regulations,  was  redesignated  as  Part  161  (11  F.B.  14496;  43  CFR, 
1946  Supp.,  Part  161). 
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recommendation  might  be  amended  to  conform  to  the  examiner's 
decision  on  the  qualifications  of  the  applicants  following  the  then 
scheduled  hearing. 

The  examiner  held  after  a  hearing  that  the  Danbergs  had  failed 
to  establish  the  fact  that  their  dependency  by  use  on  the  public 
domain  during  the  priority  period  was  greater  than  the  150  catlet 
for  which  they  had  received  recognition  m  licenses  issued  in  recent 
years  and,  therefore,  that  the  action  of  the  district  grazier  in  limit- 
ing their  Class  I  license  for  the  grazing  year  1948-1949  to  that  num- 
ber was  correct. 

As  the  matter  of  the  availability  of  Federal  range  in  that  district 
to  Class  II  properties  had  not  been  discussed  at  the  hearing,  the 
examiner  was  unable  to  determine  whether  the  grazier  should  have 
rejected  the  balance  of  the  application  in  to  to  or  whether  he  should 
have  granted  a  Class  II  license  for  a  part  or  all  of  the  remaining 
350  cattle.  In  these  circumstances,  the  examiner  directed  the  grazier 
to  determine  whether  there  is  Federal  range  in  the  district  available 
for  distribution  to  Class  II  properties  and,  if  so,  to  issue  a  Class  II 
license  to  the  Danbergs  for  their  proportionate  share  of  such  range, 
if  the  commensurate  rating  of  their  base  property,  to  be  determined 
by  a  new  dependent-property  survey  of  the  land  actually  patented 
to  Mr.  Danberg,  qualifies  them  for  such  a  Class  II  license. 

The  applicants  appealed  to  the  Director  of  the  Bureau  of  Land 
Management.  In  a  decision  dated  January  3,  1949,  the  Director 
affirmed  the  decision  of  the  examiner.  The  applicants  thereupon 
appealed  to  the  head  of  the  Department. 

The  record  sustains  the  decisions  of  the  examiner  and  the  Director. 
The  appellants  have  not  been  deprived  of  any  privileges  to  graze 
on  the  Federal  range  to  which  the  Federal  Eange  Code  entitles  them. 

Their  only  base  property  is  land  that  was  patented  to  Mr.  Dan- 
berg in  1945.  Although  their  settlement  claim  evidently  embraced 
slightly  different  land  than  that  actually  patented  to  Mr.  Danberg, 
the  appellants  failed  to  establish  the  fact  that  their  base  property 
(either  the  acreage  embraced  in  their  settlement  claim  or  the  acreage 
patented  in  1945)  was  dependent  by  use  during  the  priority  period^ 
for  more  than  150  cattle.  As  Class  I  grazing  privileges  in  Nevada 
Grazing  District  No.  3  are  issued  on  the  basis  of  land  dependent  by 
use,  it  is  apparent  that  the  appellants  are  not  entitled  to  a  Class  I 
permit  for  a  larger  number  of  cattle. 

With  respect  to  appellants'  contention  that  the  examiner  should 
have  adjudicated  their  right  to  a  Class  II  license,  no  evidence  was 
presented  at  the  hearing  upon  which  the  examiner  could  have  made 
such  an  adjudication.  Class  II  licenses  are  granted  only  in  the  event 
grazing  privileges  are  available  after  the  distribution  of  such  privi- 
leges to  all  persons  owning  or  controlling  Class  I  base  properties. 
Furthermore,  Class  II  licenses  are  issued  to  those  persons  who  own 
or  control  base  property  which  is  dependent  by  location.^  While 
the  appellants'  base  property  may  be  dependent  by  location,  never- 
theless, until  it  is  determined  that  Class  II  privileges  are  available 
in  the  district  and  a  further  determination  is  made  regarding  the 
proportionate  share  of  those  privileges  to  which  the  appellants  are 

2  See  43  CFR.  Cum.  Supp.,  501.2(g)  ;  renumbered  43  CFR,   1946  Supp.,  161.2(g). 

3  43  CFR,  Cum.  Supp.,  501.4  ;  renumbered  43  CFR,  1946  Supp.,  161.4. 
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entitled,  it  is  impossible  to  determine  the  exact  extent  of  the  privi- 
leges to  be  granted  to  the  Danbergs. 

The  examiner  directed  the  district  grazier  to  ascertain  whether 
Class  II  privileges  are  available  and  to  grant  to  the  Danbergs  their 
proportionate  share  of  those  privileges,  to  the  extent  that  their  base 
property  qualifies  them  to  receive  Class  II  privileges.  In  the  circum- 
stances, the  examiner  could  not  have  done  more. 

All  the  remaining  specifications  of  error  are  adequately  discussed 
and  disposed  of  in  the  decision  of  the  Director.  That  discussion 
need  not  be  repeated  here. 

Therefore,  pursuant  to  the  authority  delegated  to  me  by  the  Secre- 
tary of  the  Interior  (sec.  23,  Order  No.  2509;  14  F.R.  307),  the  deci- 
sion of  the  examiner  and  the  decision  of  the  Director  of  the  Bureau 
of  Land  Management  on  appeal  are  affirmed. 

Mastin  G.  White, 

Solicitor. 


PEDRO  ECHAVE  AND  OEORaE  VAN  LOAN,  Appellants 
A-25764  Decided  April  U,  1950 

3.1  Appeal  Procedure — Right  of  Appeal 

A  decision  by  a  district  grazier  directing  a  user  of  the  Federal  range  in  a  unit 
of  a  grazing  district  to  confine  his  use  to  an  allotment  assigned  to  him  several 
years  previously  under  an  agreement  to  which  he  was  not  a  party,  and  dis- 
approving his  request  for  additional  grazing  privileges  in  the  unit,  is  subject 
to  an  appeal. 

4.2  Apportionment  of  the  Federal  Range — Use  and  Boundary  Agreements 

An  agreement  for  the  division  of  the  Federal  range  which  deprives  qualified 
users  who  were  not  parties  to  the  agreement  of  their  proportionate  shares 
of  the  available  range  will  not  be  approved. 

DECISION 

On  June  8,  1942,  an  agreement  for  the  division  of  the  Federal 
range  in  Unit  16  (Dolores)  of  Utah  Grazing  District  No.  9  (Grand) 
was  entered  into  by  certain  users  of  the  range  within  the  unit.  Under 
that  agrjBement,  particular  portions  of  the  range  were  assigned  to 
the  individual  operators  within  the  unit,  where  they  were  to  exercise 
the  grazing  privileges  awarded  to  them  under  section  3  of  the  Taylor 
Grazing  Act,  as  amended  (43  U.S.C.,  1946  ed.,  sec.  315b),  and  in 
accordance  with  the  Federal  Range  Code  for  Grazing  Districts.^ 
That  agreement  was  approved  by  the  district  grazier;  and,  for  sev- 
eral years  thereafter,  the  grazier  required  that  the  individual  oper- 
ators graze  their  livestock  within  the  limits  of  the  individual  allot- 
ments set  up  by  the  agreement. 

On  August  27,  1946,  Pedro  Echave,  a  qualified  operator  within  the 
unit,^  applied  for  a  permit  to  graze  1,000  sheep  from  December  1, 

1  Until  December  11,  1946,  the  Federal  Range  Code  for  Grazing  Districts  was  Incor- 
porated in  the  Code  of  Federal  Regulations  as  43  CFR.  Part  501.  On  that  date.  Part 
601  was  redesignated  as  Part  161  (11  F.R.  14496;  43  CFR,  1946  Supp.,  Part  161).  It 
is  now  incorporated  in  the  1949  edition  of  the  Code  of  Federal  Regulations  as  43  CFR, 
Part  161. 

2  During  part  of  the  intervening  period  between  1942  and  1946,  Mr.  Echave  had 
leased  his  base  property  to  another  person,  to  whom  the  grazing  privileges  and  the 
allotment  were  assigned  during  that  period.  Mr.  Echave  had  reacquired  control  over  the 
base  property  prior  to  the  filing  of  his  application  for  grazing  privileges. 
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1946,  to  April  15,  1947,  on  the  Federal  range  "in  common  with  other 
operators"  of  the  unit.  On  the  same  date,  George  Van  Loan,  the 
successor  in  interest  to  Harry  Russell,  deceased,  respecting  the  lat- 
ter's  base  property,  applied  for  a  permit  to  ^raze  200  cattle  from 
December  15,  1946,  to  February  15,  1947,  also  "m  common  with  other 
operators"  of  the  unit.  Accompanying  Mr.  Echave's  application 
was  a  request  that  he  not  be  required  to  use  the  allotment  assigned 
to  him  under  the  1942  agreement  and  that  he  be  permitted  to  use 
the  Star  and  Marble  Canyons. 

At  a  meeting  of  the  Advisory  Board  of  the  unit  held  on  Septem- 
ber 12,  1946,  the  position  was  taken  by  the  board  that  there  was 
insufficient  feed  on  the  Echave  allotment  to  take  care  of  the  livestock 
which  Mr.  Echave  was  entitled  to  graze,  and  that  Mr.  Echave  should 
be  permitted  to  use  the  Star  and  Marble  Canyons  during  the  winter 
of  1946-1947.  On  September  13,  1946,  a  permit  was  issued  to  Mr. 
Echave,  authorizing  him  to  graze  his  livestock  within  the  Echave 
allotment  and  in  Star  and  Marble  Canyons. 

On  September  13,  1946,  Mr.  Van  Loan  was  also  granted  a  j)ermit 
to  graze  livestock  within  the  unit.  No  allotment  was  specified  in  the 
Van  Loan  permit. 

On  September  16,  1946,  George  W.  Gordon,  to  whom  the  Star  and 
Marble  Canyons  had  been  assigned  under  the  agreement  of  June  8, 
1942,  was  notified  that  Mr.  Echave  would  be  permitted  to  use  the 
canyons  during  the  coming  winter.  Mr.  Gordon  thereupon  appealed 
from  the  decision  to  allow  Mr.  Echave  to  use  the  two  canyons.  On 
October  15,  1946,  the  grazier  notified  Messrs.  Echave  and  Gordon 
that  Mr.  Echave  was  being  requested  to  use  only  the  allotment  as- 
signed to  him  under  the  1942  agreement. 

On  November  13,  1946,  Mr.  Echave  was  again  notified  to  confine 
his  use  of  the  unit  to  the  allotment  set  up  for  him  in  1942  and  to 
forego  any  use  of  the  Star  and  Marble  Canyons.  At  the  same  time, 
Mr.  Van  Loan  was  informed  that  his  grazing  privileges  in  the  unit 
must  be  confined  to  the  Harry  Russell  allotment,  as  set  up  by  the 
1942  agreement. 

On  November  23,  1946,  Mr.  Echave  and  Mr.  Van  Loan  filed  sepa- 
rate appeals  from  the  decision  of  November  13,  1946.  A  joint  hear- 
ing on  these  appeals  was  held  on  September  26,  1947. 

The  examiner  concluded  that  the  agreement  of  June  8,  1942,  was 
not  a  proper  basis  for  assigning  allotments  in  the  unit;  and  that 
there  was  a  need  for  re-apportioning  the  available  Federal  range 
within  the  unit,  in  order  that  the  individual  allotments  might  more 
nearly  reflect  the  proportionate  share  of  the  range  accruing  to  each 
operator  in  the  unit  under  his  qualified  demand.  Accordingly,  the 
examiner  remanded  the  case  to  the  regional  grazier,  with  instructions 
to  take  proper  steps  to  have  the  Federal  range  in  the  unit  redistrib- 
uted among  the  qualified  users  upon  a  proper  basis.  In  doing  so, 
the  examiner  stated  that  the  record  seemed  to  indicate  that  the  esti- 
mated carrying  capacity  of  the  Federal  range  under  the  present  range 
survey  might  be  high,  and  that  it  was  possible  that  a  reduction  in 
the  number  of  livestock  licensed  to  graze  within  the  unit  might  be 
necessary  in  working  out  a  proper  range  management  plan  for  the 
unit.  He  pointed  out,  however,  that  if  any  reduction  in  numbers 
were  made,  it  should  not  be  made  at  the  expense  of  any  one  operator, 
but  that  all  operators  should  be  treated  on  an  equal  basis. 
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Mr.  Gordon,  an  intervener  in  the  original  proceeding,  appealed 
from  the  decision  of  the  examiner  to  the  Director  of  the  Bureau  of 
Land  Management.  On  August  2,  1949,  the  Associate  Director  of 
the  Bureau  of  Land  Management  affirmed  the  decision  of  the  exami- 
ner.   Mr.  Gordon  thereupon  appealed  to  the  head  of  the  Department. 

Mr.  Gordon's  appeal  indicates  that  he  does  not  understand  the  true 
import  of  the  decisions  rendered  by  the  examiner  and  the  Associate 
Director  of  the  Bureau  of  Land  Management.  Mr.  Gordon  is  evi- 
dently under  the  erroneous  impression  that,  under  those  decisions, 
Mr.  Echave  has  been  awarded  the  use  of  the  Star  and  Marble  Can- 
yons. Such  is  not  the  case.  The  examiner  did  not  assign  any  par- 
ticular portion  of  the  range  within  the  unit  to  any  operator.  Instead, 
he  directed  generally  that  new  allotments  should  be  made  in  order 
that  all  users  of  the  range  within  the  unit  might  receive  their  equi- 
table shares  therein,  and  he  pointed  out  the  basis  on  which  a  reappor- 
tionment of  the  range  should  be  undertaken. 

A  principal  contention  of  Mr.  Gordon  on  appeal  seems  to  be  that 
the  agreement  of  June  8,  1942,  is  binding  upon  the  Government  and 
upon  all  users  of  the  unit,  including  those  users  who  were  not  parties 
to  the  agreement. 

It  is  the  duty  of  this  Department  to  administer  the  Taylor  Graz- 
ing Act  in  such  a  manner  that  all  licensees  and  permittees  under 
that  act  will  receive  their  fair  shares  of  the  available  Federal  ran^e. 
Although  section  6(d)  of  the  Federal  Range  Code  for  Grazing  Dis- 
tricts^ provides  that  divisions  of  the  range  by  agreement  will  be 
respected  and  followed  "where  practicable,"  this  provision  cannot  be 
construed  as  binding  the  Department  to  respect  an  agreement  which 
fails  to  effect  a  fair  distribution  of  grazing  privileges,  particularly 
as  to  persons  who  were  not  parties  to  the  agreement.  The  agreement 
involved  in  this  proceeding  was  made  by  some,  but  not  all,  of  the 
range  users  in  the  unit.  Neither  Mr.  Echave  nor  Mr.  Russell,  the 
owner  of  the  base  property  on  which  the  Van  Loan  privileges  are 
based,  was  a  party  to  the  agreement. 

The  division  of  the  unit  provided  for  in  the  agreement  of  June  8, 
1942,  assigns  to  Mr.  Echave  and  to  Mr.  Van  Loan,  as  the  successor 
in  interest  to  Mr.  Russell,  land  which  is  insufficient  to  meet  their 
qualified  demands  and  which,  according  to  the  testimony,  is  almost 
worthless.  On  the  other  hand,  other  users  of  the  unit  are  assigned 
land  which  will  more  than  take  care  of  their  licensed  livestock  during 
the  period  when  the  livestock  is  permitted  on  the  range. 

Although  the  Department  is  perfectly  willing  for  the  users  of  any 
grazing  unit  to  reach  an  amicable  agreement  respecting  the  division 
of  the  range  in  that  unit,  and  although  the  Department  will  respect 
and  follow  such  agreements  where  practicable,  the  Department  will 
not  countenance  an  inequitable  situation  under  an  agreement  made 
by  some  users  of  a  unit  which  adversely  affects  other  users  who  were 
not  parties  to  the  agreement.  "Where  such  a  situation  is  brought  to 
the  attention  of  the  Department,  a  reapportionment  of  the  range  will 
be  ordered. 

The  fact  that  the  agreement  was  approved  and  followed  by  the 
then  district  grazier  is  immaterial.  He  was  without  authority  to 
approve  an  agreement  by  some  users  which  deprived  other  qualified 
users  of  their  proportionate  shares  of  the  range. 

3  Now  43  CFR  161.6(d). 
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Mr.  Gordon's  further  contention  that  it  was  improper  to  consider 
the  protests  filed  by  Messrs.  Echave  and  Van  Loan  subsequent  to  the 
decision  of  November  13,  1946,  as  being  in  effect,  appeals  from  the 
allotments  made  under  the  1942  agreement  is  without  substance.  The 
decision  of  November  13,  1946,  required  Messrs.  Echave  and  Van 
Loan  to  abide  by  the  allotments  that  had  been  set  up  in  1942.  It 
was  an  appealable  decision,*  and  the  allottees  exercised  their  right 
of  appeal.  Moreover,  irrespective  of  whether  that  decision  is  con- 
sidered as  a  new  decision  or  as  a  mere  reiteration  of  the  former 
decision  setting  up  the  allotments,  it  may  be  noted  that  Mr.  Echave, 
at  least,  had  appealed  from  the  former  decision  and  his  appeal  had 
not  been  properly  acted  upon  by  the  Grazing  Service.  The  record 
also  indicates  that  Mr.  Kussell  and  his  successors  in  interest  had  pro- 
tested on  numerous  occasions  against  the  Kussell  allotment,  and  that 
no  action,  apparently,  was  ever  taken  on  those  protests. 

Therefore,  pursuant  to  the  authority  delegated  to  me  by  the  Secre- 
tary of  the  Interior  (sec.  23,  Order  No.  2509;  14  F.K.  307),  the  deci- 
sion of  the  Associate  Director  of  the  Bureau  of  Land  Management 
is  affirmed. 

Mastin  G.  White, 

Solicitor, 

4  43  CFR,  Cum.  Supp.,  501.9(c),  now  43  CFR  161.9(c). 


DEL  H.  ADAMS,  Appellant 
A-25796  Decided  May  1,  1950 

6.1  Base  Property  (Land) — ^Dependency  by  Use 

Privately  owned  land  which  was  used  during  the  priority  period  for  the  care 
of  the  "bucks"  who  made  limited  use  of  the  Federal  range  and  "hospital" 
stock  of  an  established,  permanent,  and  continuing  livestock  operation  which^ 
as  a  whole,  required  the  substantial  use  of  the  Federal  range  in  connection 
with  lands  owned  or  controlled  by  the  operator  may  properly  be  regarded 
as  land  dependent  by  use. 

8.1  Cancellation  and  Reduction — Keduction  Through  Operation  of  Law 

The  regulation  which  provides  that  base  property  will  lose  its  dependency  by 
use  if  the  holder  of  such  property  fails  for  two  consecutive  years  to  offer  it 
as  base  property  in  an  application  for  a  license  or  permit,  has  prospective 
and  not  retroactive  application. 

DECISION 

On  March  21, 1944,  Del  H.  Adams  filed  an  application^  for  grazing 
privileges  for  650  sheep  from  November  1,  1944,  until  May  1,  1945, 
in  the  Silver  Island  Unit,  Utah  Grazing  District  No.  1.  An  amended 
application  for  the  same  privileges  was  filed  on  January  27,  1945, 
and  was  rejected  by  the  district  grazier. ^  An  appeal  was  taken  from 
this  action,^  and  a  hearing  was  held  before  the  examiner  on  Septem- 
ber 21, 1948.    The  examiner  affirmed  the  action  of  the  district  grazier 

143  CFR,  Cum.  Supp.,  501.9(a),  redesignated  43  CFR,  1946  Supp.,  161.9(a),  amended 
14  F.R.  5509,   6079. 

2  43  CFR,  Cum.  Supp.,  501.9(c),  redesignated  and  amended  43  CFR,  1946  Supp.. 
161.9(c),  amended  14  F.R.  5509.  The  functions  of  the  district  grazier  are  now,  for  thia 
purpose,  performed  by  the  range  manager,  14  F.R.  6079. 

3  Ibid. 
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in  a  decision  dated  June  23,  1949.  Mr.  Adams  then  appealed*  to  the 
Director  of  the  Bureau  of  Land  Management,  who  affirmed  the  deci- 
sion of  the  examiner  on  October  20,  1949.  From  that  decision,  this 
appeaP  was  taken  to  the  head  of  the  Department. 

Mr.  Adams  bases  his  claim  for  a  priority  right  to  grazing  privi- 
leges on  his  ownership  of  210  acres  in  sections  22,  27,  and  28,  T.  4  N., 
K.  1  W.,  S.L.M.,  Utah.  This  area  is  known  as  the  "Davis  County" 
property,  and  it  includes  160  acres  of  pasturage  and  50  acres  of  irri- 
gated farm  land.  The  Davis  County  property  was  included  in  the 
25,439  acres  of  land  owned  or  controlled  by  Mr.  Adams  which  were 
used  as  base  property  in  the  granting  of  grazing  privileges  to  him 
up  to  and  including  the  year  1940.  In  November  1940,  Mr.  Adams 
sold  all  these  base  lands,  with  the  exception  of  the  Davis  County 
property,  to  Lloyd  W.  Keller. 

For  approximately  30  years  prior  to  the  1940  sale,  all  of  Mr. 
Adams'  lands,  except  the  Davis  County  property,  apparently  had 
been  used  for  the  grazing  of  sheep.  Different  locations  were  used 
at  different  times  of  the  year,  and  public  domain  lands,  now  part  of 
the  grazing  district,  were  used  in  connection  with  the  private  lands. 

The  Davis  County  property  was  used  to  care  for  the  bucks,  except 
for  the  period  of  approximately  40  days  in  each  year  during  which 
they  were  with  the  flock.  Also,  in  the  fall,  when  the  flock  went  to 
the  winter  grazing  lands,  thin  or  weakened  ewes  were  brought  to 
the  Davis  County  property,  where  they  were  specially  cared  for  dur- 
ing the  winter.  In  addition,  those  cAves  which  were  regarded  as 
likely  to  have  difficulty  in  lambing  were  cared  for  in  the  spring  on 
this  property  before  being  sent  to  the  lambing  ground  with  the  rest 
of  the  flock.  The  main  flock  was  never  brought  to  the  Davis  County 
property  and  was  not  fed  from  the  produce  grown  on  that  land. 

The  Federal  Range  Code  divides  the  base  properties  of  applicants 
for  grazing  privileges  into  Class  1  and  Class  2  properties,^  and  grants 
to  the  holders  of  Class  1  base  properties  a  preference  in  securing 
grazing  licenses  and  permits.*^  Class  1  property  includes  "land  de- 
pendent by  use,"  which  is  defined  by  the  Code  as  meaning 

*  *  *  forage  land  which  is  of  such  character  that  the  conduct  of  an  economic 
livestock  operation  requires  the  use  of  the  Federal  range  in  connection  with  it 
and  which,  in  the  5-year  period  immediately  preceding  June  28,  1934  (herein- 
after referred  to  as  the  "priority  period"),  was  used  as  a  part  of  an  established, 
permanent,  and  continuing  livestock  operation  for  any  two  consecutive  years  or 
for  any  three  years  in  connection  with  substantially  the  same  part  of  the  public 
domain,  now  part  of  the  Federal  range  *  *  *.^ 

"Forage  land"  is  defined  as  "land,  the  principal  use  of  which  is  the 
production  of  natural  or  cultivated  feed  for  livestock."^ 

The  examiner  and  the  Director  of  the  Bureau  of  Land  Manage- 
ment held  that  the  Davis  County  property  was  not  "land  dependent 
by  use." 

It  seems  to  be  fairly  clear  that  the  Davis  County  property  was 
"forage  land"  during  the  priority  period,  because  its  principal  use 
was  the  production  of  feed  for  livestock.     It  is  reasonably  certain 

*43  CFR  161.9(1). 

5  43  CFR  161.9(m). 

6  43  CFR,  Cum.  Supp.  501.4.  now  redesignated  as  43  CFR  161.4. 

7  43  CFR,  Cum.   Supp.,  501.6(b),  now  redesignated  as  43  CFR  161.6(b). 

8  43  CFR,  Cum.   Supp.,  501.2(g),  now  redesignated  as  43  CFR  161.2(g). 

9  43  CFR,  Cum.  Supp.,  501.2(f),  now  redesignated  as  43  CFR  161.2(f). 
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that  tlie  160  acres  of  pasturage  in  the  Davis  County  property  were 
used  to  graze  the  bucks,  and  presumably  the  ewes  that  were  kept 
there  for  the  purposes  previously  mentioned.  Moreover,  the  50  acres 
of  farm  land  in  the  property  were  used  for  the  growing  of  various 
crops,  all  of  which,  except  the  sugar  beets  that  were  grown  on  a 
few  acres,  appear  to  have  been  used  to  feed  whatever  livestock  was 
on  the  property. 

I  also  believe  (although  the  conclusion  is  not  entirely  free  from 
doubt)  that  the  Davis  County  property  otherwise  met  the  test  for 
"land  dependent  by  use"  during  the  priority  period.  It  was  essential 
to  Mr.  Adams'  sheep-raising  operation  that  the  bucks  be  segregated 
from  the  flock  during  the  greater  part  of  each  year,  and  it  was  also 
essential  that  he  maintain  a  "hospital"  where  thin,  weakened,  or  sick 
ewes  could  be  cared  for  until  they  were  ready  to  rejoin  the  flock. 
These  essential  needs  were  met  by  utilizing  the  Davis  County  prop- 
erty, which  provided  the  space  and  feed  necessary  for  the  purposes 
mentioned. 

The  Davis  County  property,  to  the  extent  mentioned  above,  was 
as  much  an  integral  and  essential  part  of  the  Adams  sheep-raising 
operation  as  the  other  25,229  acres  of  land  owned  or  controlled  by 
Mr.  Adams  during  the  priority  period  and  used  in  connection  with 
that  operation.  His  operation  during  the  priority  period  must  be 
considered  as  a  whole,  and,  when  this  is  done,  the  Davis  County 
property,  to  the  extent  previously  outlined,  appears  to  have  been 
used,  along  with  the  25,229  acres  of  grazing  land,  "as  a  part  of  an 
established,  permanent,  and  continuing  livestock  operation."  More- 
over, the  economic  conduct  of  that  operation  required  the  use,  and 
Mr.  Adams  actually  used,  public  domain  lands  as  an  adjunct  to  and 
in  connection  with  the  lands  owned  or  controlled  by  him.  These 
factors  were  recognized  during  the  period  following  the  organiza- 
tion of  the  grazing  district,  up  to  and  including  the  year  1940,  and 
the  Davis  County  land  was  regarded  by  field  personnel  of  the  Depart- 
ment as  coming  within  the  category  of  "land  dependent  by  use," 
along  with  Mr.  Adams'  25,229  acres  of  grazing  land.  Mr.  Adams' 
grazing  privileges  under  the  provisions  of  the  Taylor  Grazing  Act 
were  calculated  on  that  basis. 

For  the  reasons  indicated  above,  it  is  my  view  that  the  decision 
of  the  Director  of  the  Bureau  of  Land  Management,  to  the  effect 
that  the  Davis  County  property  wholly  lacked  the  attribute  of  de- 
pendency by  use,  was  erroneous. 

The  conclusion  stated  in  the  preceding  paragraph  does  not  fully 
dispose  of  the  present  proceeding,  inasmuch  as  there  is  also  involved 
here  the  question  whether  the  Davis  County  property  lost  its  attribute 
of  dependency  by  use  subsequent  to  1940.  In  this  connection,  the 
record  indicates  that  Mr.  Adams  did  not  offer  the  Davis  County  land 
as  base  property  in  applying  for  grazing  privileges  on  the  Federal 
range  during  1941,  1942,  or  1943.  It  thus  appears,  on  first  impres- 
sion, that  the  present  case  is  covered  by  the  provision  in  the  Federal 
Range  Code  to  the  effect  that: 

In  the  event  of  failure  for  any  two  consecutive  years  *  *  *  to  offer  a  base 
property  in  an  application  for  a  license  or  permit,  *  *  *  such  base  property  will 
lose  its  dependency  by  use  *  *  *.^° 


10  43  CFR  161.6(c)(9), 


526    DEPARTMENT  OF  THE  INTERIOR  GRAZING  DECISIONS,   193  6-1958 

The  provision  quoted  above  was  first  added  to  the  Federal  Range 
Code  on  September  23,  1942.^^  Thus,  although  Mr.  Adams  failed 
for  a  3-year  period  to  ojffer  the  Davis  County  land  as  base  property 
in  applying  for  grazing  privileges  under  the  Taylor  Grazing  Act, 
less  than  two  years  elapsed  between  the  date  on  which  the  regulation 
quoted  above  was  promulgated  and  March  21, 1944,  the  date  on  which 
Mr.  Adams  offered  the  Davis  County  land  as  base  property  in  con- 
nection with  the  application  involved  in  this  proceeding.  It  becomes 
necessary,  therefore,  to  decide  whether  the  regulation  only  operated 
prospectively,  or  whether  it  operated  retroactively  as  well. 

In  the  absence  of  a  clear  indication  to  the  contrary  in  the  order 
promulgating  the  regulation  under  consideration  here,  it  is  my  con- 
clusion that  this  regulation,  affecting  the  legal  interests  of  private 
persons,  was  only  intended  to  apply  prospectively.  It  is  a  funda- 
mental principle  in  our  system  of  government  that  persons  shall  be 
able  to  conduct  their  affairs  in  the  light  of  the  laws  and  govern- 
mental regulations  in  force  at  the  particular  time,  and  without  being 
required  to  guess  at  their  peril  respecting  the  effect  upon  present 
activities  of  future  changes  in  the  laws  and  regulations. 

Hence,  I  conclude  that  the  failure  of  Mr.  Adams  to  offer  the  Davis 
County  land  as  base  property  in  applying  for  grazing  privileges  in 
1941  and  in  the  part  of  1942  which  antedated  the  promulgation  of 
this  regulation  on  September  23,  1942,  must  be  disregarded  m  apply- 
ing the  regulation  to  the  facts  of  the  present  case.  On  that  basis, 
it  appears  that  the  Davis  County  property  had  not  lost  its  depend- 
ency by  use  as  of  March  21,  1944,  the  date  on  which  Mr.  Adams 
offered  this  land  as  base  property  in  the  application  that  is  involved 
here. 

Therefore,  in  pursuance  of  the  authority  delegated  to  the  Solicitor 
by  the  Secretary  of  the  Interior  by  section  23  of  Order  No.  2509 
(14  F.R.  307),  the  decision  of  the  Director  of  the  Bureau  of  Land 
Management  is  reversed,  and  the  case  is  remanded  to  the  Bureau 
of  Land  Management  for  further  action  not  inconsistent  with  this 
decision. 

Mastin  G.  White, 

Solicitor, 


WILLIAM  SELLAS,  Appellant 
A-25698  Decided  June  15,  1950 

1.2  General — Authority  of  Subordinate  Officials 

Where  a  special  rule  for  the  classification  of  base  properties  in  a  grazing  dis- 
trict permits  a  combination  of  land  and  water  bases,  without  specifying 
what  weight  shall  be  given  to  the  respective  bases,  it  is  not  an  abuse  of  dis- 
cretion for  the  district  grazier,  in  adjudicating  grazing  privileges,  to  assign 
a  weight  of  two-thirds  to  land  and  a  weight  of  one-third  to  water  in  such 
a  combination. 

3.11  Appeal  Procedure — Burden  of  Proof 

A  livestock  operator  who  fails  to  show  that  his  base  land  produced  more  forage 
during  the  priority  period  than  that  recognized  in  an  adjudication  of  his 
grazing  privileges,  is  not  entitled  to  an  increase  in  those  privileges. 


Hit  was  originally  promulgated  as  43  CFR  501.6(c)(9)  ;  7  F.R.  7687. 
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6.2  Base  Property  (Land) — Commensurability 

The  fact  that  an  operator  has  increased  the  productivity  of  his  base  land  after 
an  adjudication  of  his  grazing  privileges  does  not,  standing  alone,  entitle  the 
operator  to  receive  additional  grazing  privileges. 

16.  Special  Eules 

Where  a  special  rule  for  the  classification  of  base  properties  in  a  grazing  dis- 
trict permits  a  combination  of  land  and  water  bases,  without  specifying 
what  weight  shall  be  given  to  the  respective  bases,  it  is  not  an  abuse  of 
discretion  for  the  district  grazier,  in  adjudicating  grazing  privileges,  to  assign 
a  weight  of  two-third  to  land  and  a  weight  of  one-third  to  water  in  such 
a  combination. 

DECISION 

William  Sellas  applied  pursuant  to  section  3  of  the  Taylor  Grazing 
Act,  as  amended  (43  U.S.C.,  1946  ed.,  Supp.  Ill,  sec.  315b),  for  a 
permit  to  graze  2,500  sheep  and  200  cattle  on  Federal  range  within 
Nevada  Grazing  District  No.  4  from  July  1,  1947,  to  June  30,  1948. 
The  application  was  allowed  by  the  district  grazier  for  1,000  sheep 
and  57  cattle.  It  was  rejected  as  to  the  balance  because  it  was  in 
excess  of  the  adjudicated  qualifications  of  Mr.  Sellas'  base  property 
for  Class  1  grazing  privileges  and  because  there  is  no  range  avail- 
able in  the  Antelope  Unit  of  the  District,  in  which  Mr.  Sellas  grazes, 
for  Class  2  privileges.  Mr.  Sellas  protested,  and  the  case  was  heard 
by  an  examiner  of  the  Bureau  of  Land  Management  at  Ely,  Nevada, 
on  February  19,  1948.  The  examiner  submitted  his  recommended 
decision  on  November  17,  1948,  and,  on  March  29,  1949,  the  Asso- 
ciate Director  of  the  Bureau  of  Land  Management  affirmed  the  ac- 
tion of  the  district  grazier.^  Mr.  Sellas  thereupon  appealed  to  the 
head  of  the  Department. 

Nevada  Grazing  District  No.  4  is  what  is  known  as  a  transitional 
area,  that  is,  an  area  lying  between  one  which  requires  a  land  base 
for  livestock  operations  and  one  which  requires  a  water  base  for 
such  operations.  Section  4  of  the  Federal  Range  Code  for  Grazing 
Districts  ^  requires  that  base  property  shall  be  classified  as  land  or 
water.  After  several  attempts  at  establishing  a  satisfactory  base  for 
tlie  classification  of  the  property  in  the  district,  the  Advisory  Board 
of  the  district  on  April  14,  1944,  adopted  a  resolution  whereby,  in 
order  to  determine  the  proper  use  of  the  base  properties  of  all  ap- 
plicants and  their  relative  dependence  upon  the  Federal  range,  con- 
sideration would  be  given,  in  adjudicating  grazing  privileges,  to 
land,  water  conditions,  and  other  factors  affecting  livestock  opera- 
tions in  the  district.  The  resolution  provided  that  owned  or  con- 
trolled dependent  land  and  prior  water  would  be  recognized  as  base 
property,  but  that  total  grazing  privileges  must  be  based  on  at  least 
a  two-thirds  land  base  and  not  to  exceed  a  one-third  water  base. 
The  matter  was  submitted  to  the  Secretary  of  the  Interior,  who,  on 
February  21,  1945,  in  accordance  with  section  15  of  the  Code,^ 
approved  a  special  rule  for  the  district.*  That  rule  provides  that 
either  land  or  water  only,  or  a  combination  of  land  and  water,  may 
be  classified  as  base  property  for  a  single  livestock  operation  in  the 


1  See  proviso  to  43  CFR  161.9(1). 

2  43  CFR  161.4. 

3  43  CFR  161.15. 

4  10  F.R.  2254. 
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district,  and  that,  in  instances  where  a  combination  of  land  and 
water  is  recognized,  the  following  further  classification  will  be  made : 

Class  1.  Land  dependent  by  use  and  full-time  prior  water. 
Class  2.  Land  dependent  by  location  and  full-time  water. 

During  the  priority  period,  Mr.  Sellas  grazed  some  2,600  sheep 
on  the  public  domain  in  the  area.  In  his  operation,  he  used  two 
land  bases  and  certain  waters.  After  the  establishment  of  Nevada 
Grazing  District  No.  4  in  1936  and  prior  to  the  approval  of  the 
special  rule  for  the  classification  of  base  properties  in  that  district^ 
Mr.  Sellas  was  granted  licenses  to  graze  as  many  as  2,000  sheep, 
75  cattle,  and  5  horses  in  some  years,  and,  on  July  1,  1943,  a  10-year 
permit  was  issued  to  him  for  2,000  sheep  and  75  cattle.  The 
privileges  were  granted  to  him  during  a  period  when  an  attempt  was 
being  made  to  work  out  a  proper  classification  of  base  properties 
and  before  commensurate  property  surveys  for  the  district  had  been 
completed.  The  10-year  permit  was  subject  to  termination  in  whole 
or  in  part  at  any  time  when  the  permittee  failed  to  demonstrate  that 
the  actual  commensulate  rating  of  the  base  property  upon  which  it 
was  based  was  equal  to  the  estimated  rating  of  such  property.  That 
permit  was  cancelled  on  August  2,  1946. 

In  1945,  when  the  base  properties  in  the  district  were  adjudicated, 
the  records  of  the  Grazing  Service,^  including  the  information  re- 
specting the  production  of  forage  on  the  base  property  during  the 
priority  period  contained  in  Mr.  Sellas'  first  application  for  grazing 
privileges  and  a  dependent  property  survey  report,  indicated  that 
Mr.  Sellas'  land  base  had  a  demand  on  the  Federal  range  for  1,990 
AUM's.  His  waters  were  rated  at  4,438  AUM's.  Applying  the 
ratio  of  two-thirds  land  and  one-third  water,  Mr.  Sellas'  privileges 
were  determined  to  be  2,985  AUM's  in  Class  1  and  3,443  AUM's  in 
Class  2.  At  that  time,  all  the  operators  in  the  district  were  required 
to  take  a  10%  cut  in  their  Class  1  grazing  privileges  in  order  that 
the  recognized  demand  might  be  adjusted  to  the  available  range. 
This  resulted  in  Mr.  Sellas'  Class  1  grazing  privileges  being  reduced 
to  2,686  AUM's,  the  equivalent  of  1,000  sheep  and  57  cattle,  87%^  on 
the  Federal  range.  Mr.  Sellas  appealed  from  that  adjudication, 
but  he  later  withdrew  the  appeal.  A  survey  of  Mr.  Sellas'  lands, 
made  in  September  1945  following  the  filing  of  the  appeal  from  the 
1945  adjudication,  showed  that  the  productivity  of  the  land  at  that 
time  was  less  than  that  recognized  in  the  adjudication  made  in  the 
early  part  of  1945.  Nevertheless,  Mr.  Sellas'  prazing  privileges 
were  not  further  reduced.  The  disposition  of  the  present  application 
was  based  on  the  1945  adjudication. 

At  the  hearing,  the  two  points  in  issue  were:  (1)  whether  Mr. 
Sellas'  land  was  entitled  to  a  higher  rating  than  that  assigned  to  it; 
and  (2)  whether  it  was  proper  to  apply  the  two-thirds:  one-third 
ratio  to  Mr.  Sellas'  base  property  in  view  of  the  special  rule  adopted 
for  the  district. 

Mr.  Sellas  contended  tliat,  during  the  priority  period,  his  land 
had  produced  much  more  forage  than  it  had  produced  in  later  years, 

5  Effective  July  16,  1946,  the  Grazing  Service  was  abolished  and  its  functions  were 
transferred  to  the  Bureau  of  Land  Management  by  section  403,  Reorganization  Plan 
No.   3  of  1946    (11  F.R.   7875,   7876,   7776). 
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and  that,  following  the  survey  in  1945,  he  had  again  increased  the 
productivity  of  his  land. 

Although  the  testimony  taken  at  the  hearing  is  conflicting  as  to 
the  actual  amount  of  forage  produced  on  Mr.  Sellas'  land  during 
the  priority  period,  the  preponderance  of  the  evidence  is  that  Mr. 
Sellas'  property,  during  those  years,  did  not  produce  more  forage 
than  that  recognized  in  the  adjudication,  but,  on  the  contrary,  that 
the  survey  made  in  September  1945  more  nearly  reflects  the  average 
amount  of  forage  produced  on  the  land  during  the  priority  period. 
As  the  1945  survey  showed  less  production  of  forage  than  that  cred- 
ited to  the  land  in  the  adjudication,  it  must  be  held  that  the  allow- 
ance to  Mr.  Sellas  of  1,990  AUM's  was  generous  and  that  he  is  not 
entitled  to  more  grazing  privileges  on  the  basis  of  his  land  base 
than  he  has  received. 

With  respect  to  Mr.  Sellas'  contention  that  he  has  increased  the 
productivity  of  his  land  since  the  survey  made  in  1945,  it  should  be 
noted  that  most  of  the  interveners  claimed  the  same  with  respect  to 
their  land  bases.  If  Mr.  Sellas  were  granted  an  increase  in  his 
grazing  privileges  on  that  factor  alone,  all  other  operators  who  had 
likewise  increased  the  productivity  of  their  lands  would  be  entitled 
to  a  proportionate  increase.  Since  the  Federal  range  in  the  district 
is  not  sufficient  at  the  present  time  to  meet  the  qualified  demand  in 
the  district,  on  the  basis  of  productivity  during  the  priority  years, 
it  is  obvious  that  no  increase  in  grazing  privileges  can  be  allowed 
on  that  score. 

Moreover,  one  of  the  chief  objectives  of  the  Taylor  Grazing  Act — 
the  stabilization  of  the  livestock  industry — would  never  be  accom- 
plished if  the  demand  on  the  Federal  range  were  permitted  to 
fluctuate  from  season  to  season,  in  cases  of  seasonal  increases  in  the 
productivity  of  the  base  lands  of  the  operators.  Although  no  license 
or  permit  will  be  issued  to  any  applicant  unless  he  is  able  to  show 
that  he  possesses  adequate  feed  to  support  his  licensed  or  permitted 
livestock  during  the  period  of  time  for  which  they  are  to  be  off  the 
Federal  range,^  the  fact  that  an  operator  increases  the  productivity 
of  his  base  land  confers  upon  him  no  additional  privileges  entitled 
to  recognition  under  the  Federal  Range  Code  for  Grazing  Districts. 

With  respect  to  the  propriety  of  limiting  Mr.  Sellas'  grazing 
privileges  based  on  his  water  to  one-half  of  the  privileges  assigned 
to  his  land,  the  record  indicates  that  all  operators  in  the  district  who 
use  both  land  and  water  as  bases  in  their  operations  are  required 
to  submit  to  the  two-thirds :  one-third  rule. 

The  special  rule  for  the  district  approved  by  the  Secretary  of  the 
Interior  does  not  prohibit  the  application  of  this  ratio.  That  rule 
authorizes  the  combination  of  the  two  types  of  bases  in  adjudicating 
livestock  operations,  but  it  does  not  specify  what  weight  shall  be 
given  to  the  respective  bases  in  such  a  combination.  The  deter- 
mination by  the  district  grazier  to  use  the  ratio  of  two-thirds :  one- 
third  proposed  by  the  Advisory  Board  for  the  district  must  be  re- 
garded as  within  the  discretionary  authority  conferred  on  him  by 
the  special  rule,  and  since  the  ratio  has  been  uniformly  applied  to 
all  operators  in  the  district  utilizing  a  combination  of  land  and 

«43  CFR  161.6(c)  1. 
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water  bases,  it  appears  that  the  appellant  has  no  proper  basis  for 
complaint  on  this  point. 

Therefore,  pursuant  to  the  authority  delegated  to  me  by  the 
Secretary  of  the  Interior  (sec.  23,  Order  No.  2509;  14  F.R.  307), 
the  decision  of  the  Associate  Director  of  the  Bureau  of  Land 
Management  is  affirmed. 

Mastin  G.  White, 

Solicitor. 


EMERY  E.  POOR,  Appellant 
A-25807  Decided  June  27,  1950 

7.1  Base  Property  (Water) — Priority 

The  priority  of  stock  waters  for  the  issuance  of  grazing  licenses  depends  upon 
their  use  during  the  priority  period,  and  their  use  by  greater  numbers  of 
livestock  during  any  subsequent  period  will  not  affect  that  priority. 

DECISION 

Emery  E.  Poor  has  appealed  to  the  head  of  the  Department  from 
the  decision  of  the  Director  of  the  Bureau  of  Land  Management 
which  affirmed  the  partial  rejection  by  the  district  grazier  of  Mr. 
Poor's  application  for  a  grazing  permit  in  the  Bill  Williams  com- 
munity allotment  in  Arizona  Grazing  District  No.  3  (Maricopa). 
Mr.  Poor's  application  was  based  on  his  control  of  stock  waters 
located  in  the  Ei/sSE^  sec.  23,  the  Wy2SWi/4  and  S1/2SE14  sec.  24, 
and  the  Ni^NE^,  Ei/sNWi^,  and  SWi^NEi^  sec.  25,  T.  11  N., 
K.  13  W.,  G  &  S.K.M.,  Arizona. 

On  February  27,  1948,  Mr.  Poor  applied  for  a  permit  to  graze 
50  cattle  and  4  horses  in  the  Bill  Williams  community  allotment 
within  Arizona  Grazing  District  No.  3  from  July  1,  1948  to  June  30, 
1949.  The  Advisory  Board  recommended  that  the  application  be 
approved  for  37  cattle  (43  CFK  161.9(a)).  Mr.  Poor  protested  this 
recommendation  (43  CFK  161.9(b)).  The  Board  reconsidered  its 
decision,  and  again  recommended  that  a  license  be  granted  to  Mr. 
Poor  in  accordance  with  its  original  recommendation.  The  district 
grazier  (now  the  range  manager)  accepted  the  decision  of  the  Ad- 
visory Board,  and  Mr.  Poor  appealed  to  the  examiner  (43  CFR 
161.9(c)).  A  hearing  was  held  before  the  examiner,  at  which  S.  G. 
Madril,  K.  J.  Billingsley,  and  Wenceslada  Olea,  interveners,  were 
present.  The  examiner  affirmed  the  action  of  the  district  grazier. 
An  appeal  was  taken  to  the  Director  of  the  Bureau  of  Land  Man- 
agement (43  CFE  161.9  (j)),  who  affirmed  the  decision  of  the  ex- 
aminer. 

At  the  present  time,  this  case  would  seem  to  be  moot,  since  the 
period  for  which  application  was  made  is  past.  However,  as  the 
decision  of  the  Director  of  the  Bureau  of  Land  Management  was  not 
issued  until  October  25,  1949,  nearly  four  months  after  the  end  of 
the  grazing  period  involved  in  the  application,  and  as  an  appeal  was 
taken  by  the  applicant  from  that  decision,  it  is  evident  that  he  desires 
to  have  the  issue  as  to  the  amount  of  his  priority  settled. 


DEPARTMENT  OF  THE  INTERIOR  GRAZING  DECISIONS,   193  6-1958     531 

All  priority  rights  within  this  grazing  district  are  based  on  the 
use  of  stock  waters  during  the  priority  period.  There  seems,  how- 
ever, to  be  some  confusion  on  the  dates  of  this  period.  During  the 
hearing,  the  examiner  based  his  questions  on  the  assumption  that  it 
comprised  the  years  1936-1941.  In  his  findings  of  fact,  on  the  other 
hand,  he  stated  that  it  was  the  five-year  period  immediately  prior  to 
June  28,  1934.  The  latter  period  is  unquestionably  the  correct  one, 
since  Arizona  Grazing  District  No.  3  was  established  prior  to  Sep- 
tember 23,  1942,  and  the  land  in  the  Bill  Williams  community 
allotment  was  included  in  the  district  prior  to  that  date.  Para- 
graph (1)  of  43  CFR  161.2  provides  that: 

"Prior  water"  is  water  which,  during  all  or  a  substantial  part  of  the  five-year 
period  immediately  preceding  June  28,  1934  (referred  to  in  this  part  as  the 
"priority  period"),  was  used  to  service  certain  public  range  within  the  service 
area  of  the  water  for  a  livestock  operation  that  was  established,  permanent,  and 
continuing,  and  which,  during  the  period  of  such  use,  normally  involved  the 
grazing  of  livestocli  on  the  same  areas  of  public  land  for  a  certain  period  or 
periods  of  each  year,  except  that  in  any  area  placed  within  a  grazing  district 
or  added  to  an  existing  district  after  September  23,  1942,  the  priority  period 
shall  be  the  five-year  period  immediately  preceding  the  date  of  the  order  estab- 
lishing such  district  or  effecting  such  addition,  as  the  case  may  be  *  *  *. 

Mr.  Poor's  chief  contention  at  the  hearing  was  that  proper  credit 
was  not  given,  in  computing  his  allotment,  to  the  half -interest  in  the 
increase  of  the  herd  of  W.  C.  Kehoe  which  his  predecessor  in  in- 
terest, C.  M.  Kimmel,  owned  during  the  years  1936-1943.  He  con- 
tends that  this  herd  used  Mr.  Kimmel's  property  and,  hence,  that 
Mr.  Kimmel's  interest  in  it  should  be  included  in  computing  his 
priority  to  graze  livestock  on  the  Federal  range.  Since  the  alleged 
use  did  not  take  place  during  the  priority  period,  however,  it  cannot 
be  considered  in  granting  grazing  privileges  to  Mr.  Poor.  There 
seems  to  be  no  dispute  over  the  fact  that  during  the  priority  period 
not  more  than  37  cattle  used  the  waters  which  Mr.  Poor  controls. 
Consequently,  the  grazing  license  issued  to  him  was  for  the  proper 
number  of  livestock. 

Therefore,  in  pursuance  of  the  authority  delegated  to  me  by  the 
Secretary  of  the  Interior  (sec.  23,  Order  No.  2509;  14  F.K.  307), 
the  decision  of  the  Director  of  the  Bureau  of  Land  Management  is 
affirmed. 

Mastin  G.  White, 

Solicitor. 


R.  R.  SCHNEIDER,  Appellant 
A-25741  Decided  July  5,  1950 

15.1  Review  Proceedings — ^Procedure 

An  appellant  who  fails  to  appeal  to  the  Director  from  an  adverse  decision  of 
an  Examiner  cannot  thereafter  appeal  to  the  Department  from  the  Director's 
decision  affirming  the  Examiner  which  was  rendered  as  the  result  of  the 
intervenor's  appeal. 

DECISION 

This  case  concerns  a  grazing  controversy  between  R.  R.  Schneider 
of  Ackmen,  Colorado,  and  R.  J.  Retherford  of  Lewis,  Colorado.    To 
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settle  the  dispute,  which  had  been  of  long  standing,  the  regional 
grazier  made  a  division  of  certain  Federal  range  that  was  under 
permit  to  the  parties  in  the  McElmo  Unit  of  Colorado  Grazing 
District  No.  4.  From  this  division,  Mr.  Schneider  appealed  to  the 
examiner,  and  Mr.  Retherford  intervened.  Upon  the  examiner's 
affirmance  of  the  regional  grazier's  division,  Mr.  Retherford  ap- 
pealed to  the  Director  of  the  Bureau  of  Land  Management.  Mr. 
Schneider,  although  adversely  affected  by  the  examiner's  action, 
neither  filed  an  appeal  to  the  Director  nor  answered  the  appeal  of 
Mr.  Retherford.  Accordingly,  Mr.  Schneider  was  not  a  party  to  the 
proceeding  before  the  Director.  When  that  officer  rejected  Mr. 
Retherford 's  appeal  and  affirmed  the  examiner's  decision  ( and  thereby 
affirmed  the  regional  grazier's  decision),  Mr.  Retherford  took  no 
further  action.  Mr.  Schneider,  however,  although  not  a  party  to 
the  proceeding  before  the  Director,  filed  a  purported  appeal  to  the 
Secretary  of  the  Interior. 

In  these  circumstances,  Mr.  Sclineider  has  no  standing  as  an  ap- 
pellant before  the  Secretary. 

In  43  CFR  161.9 (m),  the  Federal  Range  Code  provides: 

An  appeal  from  the  decision  of  the  Director  may  be  made  to  the  Secretary  of 
the  Interior  in  accordance  with  the  Rules  of  Practice  (43  CFR  Part  221). 

The  rules  of  practice  which  this  provision  adopts  by  reference  and 
makes  applicable  to  grazing  administration  procedure  were  promul- 
gated by  the  Department  in  its  early  days,  and  are  analogous  to  the 
rules  and  statutes  relating  to  appeals  in  the  practice  of  the  courts. 
The  particular  rules  here  relevant  are  the  three  sections  of  the  1949 
edition  of  the  Code  of  Federal  Regulations,  Part  43,  which  read  as 
follows : 

221.51  Effect  of  failure  to  move  for  new  trial  or  appeal,  (a)  when  any  party 
fails  to  move  for  a  new  trial  or  to  appeal  from  the  decision  of  the  manager 
within  the  time  specified,  such  decision  shall,  as  to  such  party,  be  final  and  will 
not  be  disturbed  except  in  case  of  fraud  or  gross  irregularity. 

(b)  No  case  will  be  remanded  for  any  defect  which  does  not  materially  affect 
the  aggrieved  party. 

221.73  When  appeal  may  he  taken  to  the  Secretary  of  the  Interior.  In  any 
proceeding  relating  to  the  public  lands,  an  appeal  may  be  taken  to  the  Secretary 
of  the  Interior  from  the  final  decision  of  the  Director  or  from  a  decision  of  the 
director  which,  prior  to  promulgation,  has  been  approved  by  the  Secretary. 

221.74  Effect  of  failure  to  appeal  from  adverse  decision  of  manager.  No  appeal 
shall  be  had  from  the  action  of  the  Director  affirming  the  decision  of  the  manager 
in  any  case  where  the  party  adversely  affected  shall  have  failed  to  appeal  from 
the  decision  of  said  manager. 

Sections  221.51  and  221.74  require  that  a  timely  appeal  be  taken 
to  the  Director  of  the  Bureau  of  Land  Management  from  the  deci- 
sion of  the  lower  tribunal,  i.e.,  the  officer  subordinate  to  the  Director, 
if  the  party  adversely  affected  by  that  decision  is  to  preserve  such 
rights  as  he  may  have,  whether  substantive  or  adjective.  In  graz- 
ing administration  matters,  the  lower  tribunal,  or  subordinate  officer, 
contemplated  by  these  sections  is  the  examiner,  and  the  word  "ex- 
aminer" should  be  substituted  for  the  word  "manager"  wherever  the 
latter  apears  in  the  sections. 

In  the  present  case,  although  Mr.  Schneider  received  due  notice  of 
the  decision  of  the  examiner,  he  did  not  take  an  appeal  to  the  Di- 
rector.    In  view  of  Mr.  Schneider's  failure  to  appeal  from  the  ex- 
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aminer's  decision,  he  has  no  right  of  appeal  to  the  Secretary  from 
the  Director's  determination  affirming  the  decision  in  which  he  had 
acquiesced.     (43  CFR  221.51(a),  221.74.) 

Mr.  Schneider  is  not  helped  by  section  221.73.  Although  it  would 
seem,  if  considered  alone,  to  accord  a  general  right  of  appeal  to  the 
Secretary  from  any  final  decision  by  the  Director,  this  section  is 
in  pari  materia  with  sections  221.51  and  221.74  and,  when  con- 
sidered in  connection  with  them,  is  limited  by  them.  Indeed,  what 
is  now  section  221.74  was  originally  adopted  on  December  8,  1885, 
as  an  amendment  to  the  rule  which  now  appears  as  section  221.73 
(long  designated  as  rule  81)  for  the  express  purpose  of  denying  the 
right  of  appeal  to  the  Secretary  in  any  case  where  the  Commissioner 
of  the  General  Land  Office^  affirmed  the  decision  of  the  local  officer 
and  a  party  adversely  affected  by  the  decision  below  had  failed, 
after  due  notice,  to  take  a  timely  appeal  from  it.^  The  limiting 
effect  intended  by  the  amendment  of  December  8,  1885,  still  obtains. 

Accordingly,  in  pursuance  of  the  authority  delegated  to  the 
Solicitor  by  the  Secretary  of  the  Interior  (sec.  23,  Order  No.  2509; 
14  F.R.  307),  Mr.  Schneider's  purported  appeal  is  dismissed  because 
it  is  not  properly  before  the  head  of  the  Department. 

Mastin  G.  White, 

Solicitor, 


1  Effective  July  16,  1946,  the  General  Land  Office  was  abolished  and  its  functions  were 
transferred  to  the  Bureau  of  Land  Management  by  section  403  of  Reorganization  Plan 
No.  3  of  1946   (11  F.R.   7875,  7876.   7776). 

2  See  Rule  81  in  Rules  of  Practice  approved  August  13,  1885,  to  become  effective  on 
September  1,  1885,  4  L.D.  35,  46.  See  also  Rule  81  as  amended  and  approved  Decem- 
ber 8.  1885.  4  L.D.  285.     See  also  Rule  48.  4  L.D.  42. 


HENEY  C.  LAESEN,  Appellant 
A-25694  Decided  July  11,  1950 

4.1  Apportionment  of  the  Federal  Eange — Area  of  Use 

A  division  among  permittees  of  grazing  privileges  on  land  embraced  in  a  can- 
celed homestead  entry  will  not  be  disturbed  if  the  record  as  a  whole  warrants 
the  conclusion  that  such  division  is  logical,  fair,  and  in  accordance  with  the 
principles  of  good  range  management. 

DECISION" 

On  July  11,  1941,  the  stockraising  homestead  entry  of  John  Tyson 

(Cheyenne  055726),  containmg  640  acres  and  described  as  SE14SWI/4 
sec.  13,  SE14NW14,  SW1/4,  Sy9SEi4  sec.  14,  E1/0NE14,  NE14SE1/4 
sec.  23,  and  NE1/4NW1/4,  Si/sWi^,  N1/2SW1/4  sSc.  24  in  T.  47  N., 
E.  100  W.,  6th  P.M.,  Wyoming,  was  canceled  and  the  land  was 
added  to  Wyoming  Grazing  District  No.  1  (Tensleep)  for  admin- 
istration under  the  provisions  of  the  Taylor  Grazing  Act,  as  amended 
(43  U.S.C.,  1946  ed.,  sec.  315  et  seq.),  and  in  accordance  with  the 
Federal  Eange  Code  for  Grazing  Districts.^ 

1  Until  December  11,  1946,  the  Federal  Range  Code  for  Grazing  Districts  was  incor- 
porated in  the  Code  of  Federal  Regulations  as  43  CFR.  Part  501.  On  that  date,  Part 
501  was  redesignated  as  Part  IGl  (11  F.R.  14496;  43  CFR,  1946  Snpp.,  Part  161).  It 
is  now  incorporated  in  the  1949  edition  of  the  Code  of  Federal  Regulations  as  43  CFR, 
Part  161. 
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On  May  19,  1944,  Frank  F.  Owen  applied  for  a  grazing  permit  on 
the  SE1/4NW1A,  the  SW14,  and  the  SWi^SEi^  sec.  14,  formerly 
embraced  in  the  Tyson  entry.  Mr.  Owen  stated  in  his  application 
that  Henry  Larsen  and  the  L  U  Sheep  Company  were  also  interested 
in  the  land. 

On  December  27,  1944,  the  District  Grazier  informed  Mr.  Owen 
that  the  Advisory  Board  for  the  District  had  recommended  the  allot- 
ment to  Mr.  Owen  of  land  "described  approximately  as  *  *  *  Sec- 
tion 14,  SE1/4NW14,  SWy4,  Sy2SEi/4."  The  District  Grazier  added: 
"The  description  of  the  area  when  finally  placed  in  your  private 
allotment  description  is  to  conform  to  natural  topographical  boun- 
daries and  not  by  legal  description  due  to  the  topography  of  the 
area."  On  the  same  date,  the  District  Grazier  notified  Mr.  Larsen 
that  the  Advisory  Board  had  recommended  that  he  be  allotted,  out 
of  the  canceled  Tyson  entry,  land  "described  approximately  as  *  *  * 
Section  23,  E1/2NE1/4,  NE1/4SEI/4;  Section  24,  Si^NWi^,  N1/2SWI/4." 
The  balance  of  the  land,  comprising  80  acres  described  as  the 
SE14SW14  sec.  13  and  the  NEi^NW^  sec.  24,  was  allotted  to  the 
L  U  Sheep  Company. 

Mr.  Owen,  who  was  allotted  all  the  land  for  which  he  had  applied, 
plus  the  SEi/4SEi^  sec.  14,  for  which  he  had  not  applied,  accepted 
the  recommendation  of  the  Advisory  Board.  Mr.  Larsen,  on  the 
other  hand,  protested  the  action  of  the  Advisory  Board. 

In  an  undated  decision  following  an  Advisory  Board  meeting  held 
on  December  13,  1946,  to  consider  Mr.  Larsen's  protest,  the  District 
Grazier  adopted  the  recommendation  of  the  Advisory  Board  that  the 
allotment  to  Mr.  Larsen  remain  unchanged. 

On  January  2,  1947,  Mr.  Larsen  appealed  from  that  decision 
contending  that  he  was  entitled  to  grazing  privileges  on  the  entire 
640  acres  of  the  former  Tyson  entry.  Mr.  Owen  intervened  in  the 
proceeding.  On  October  20,  1947,  a  hearing  on  the  matter  was  held 
before  a  Hearing  Examiner.  At  the  hearing,  Mr.  Larsen  conceded 
that  the  allotment  of  the  80  acres  to  the  L  U  Sheep  Company  was 
proper.     That  land  was  not  thereafter  in  issue. 

The  Examiner  instructed  the  District  Grazier  to  make  such  a 
division  of  the  SE14SE14  of  sec.  14  between  the  appellant  and  the 
intervener  as  would  enable  the  appellant  to  utilize  his  leased  lands. 
As  so  modified,  the  decision  of  the  District  Grazier  was  affirmed  by 
the  Examiner. 

Mr.  Larsen  thereafter  appealed  to  the  Director  of  the  Bureau  of 
Land  Management,  who,  on  March  23,  1949,  affirmed  the  decision  of 
the  Examiner.  Mr.  Larsen  thereupon  appealed  to  the  head  of  the 
Department. 

The  land  made  available  by  the  cancellation  of  the  Tyson  entry 
is  to  be  administered  "in  accordance  with  customary  use  so  far  as 
such  administration  may  be  practicable  and  consistent  with  good 
range  management."  (43  CFE,  161.6(e).)  Both  the  appellant  and 
the  intervener,  whose  grazing  privileges  had  been  adjudicated  prior 
to  such  cancellation,  asserted  at  the  hearing  that  they  had  made  use 
of  the  land  at  various  times.  However,  neither  party  established 
that  his  use  of  the  land  was  exclusive  of  the  use  of  the  other  over 
any  extended  period  of  time. 
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The  record  as  a  whole,  including  the  plat  submitted  in  evidence 
(B.L.M.  Exhibit  B),  indicates  that  the  division  of  the  land  between 
the  parties,  as  made  by  the  District  Grazier  and  modified  by  the 
Examiner,  is  logical,  fair,  and  in  accordance  with  the  principles  of 
good  range  management.  The  appellant  has  not  met  the  burden  that 
rests  upon  him  to  show  the  contrary  to  be  true.  Accordingly,  there 
does  not  appear  to  be  any  good  reason  for  disturbing  the  decision 
below. 

Therefore,  pursuant  to  the  authority  delegated  to  me  by  the  Sec- 
retary of  the  Interior  (sec.  23,  Order  No.  2509;  14  F.R.  307),  the 
decision  of  the  Director  of  the  Bureau  of  Land  Management'  is 
affirmed. 

Mastin  G.  White, 

Solicitor, 


E.  E.  LARSEN,  Appellant 
A-25888  Decided  August  4, 1950 

3.3  Appeal  Procedure — Service  of  Process 

An  appeal  from  the  decision  of  a  hearing  examiner  should  be  dismissed  where 
the  appeal  was  filed  late,  where  proof  of  service  of  the  appeal  on  an  inter- 
venor  was  not  submitted  until  after  more  than  11  months  had  elapsed  from 
the  date  of  the  filing  of  the  appeal. 

DECISION 

E.  E.  Larsen  appealed  from  a  decision  by  the  district  grazier 
dated  February  6,  1944,  which  denied  in  part  Mr.  Larsen's  request 
for  a  grazing  allotment  on  the  Federal  range  in  Oregon  Grazing 
District  No.  3.  A  hearing  was  thereupon  held  before  an  examiner 
on  April  13,  1948,  to  determine  whether  the  extent  of  the  dependency 
by  use  of  Mr.  Larsen's  base  property  had  been  correctly  determined 
by  the  district  grazier.  Eight  persons  were  recognized  as  interveners 
at  the  hearing.  Both  Mr.  Larsen  and  the  interveners  were  repre- 
sented by  attorneys  at  the  hearing.  The  decision,  dated  December 
17,  1948,  by  the  examiner  affirmed  the  decision  of  the  district 
grazier. 

The  record  indicates  that,  although  copies  of  the  examiner's  de- 
cision were  received  by  Mr.  Larsen's  attorneys  on  December  22,  1948, 
Mr.  Larsen  was  not  informed  of  the  examiner's  decision  until  Feb- 
ruary 18,  1949.  In  this  connection,  43  CFR  221.85  provides  that 
where  a  party  is  represented  by  an  attorney,  service  of  notice  re- 
lating to  the  proceedings  upon  the  attorney  is  considered  to  be  notice 
to  the  party  in  interest. 

43  CFR  161.9(j)  requires  that  a  notice  of  intention  to  appeal  from 
the  decision  of  a  hearing  examiner  shall  be  filed  with  the  Director 
of  the  Bureau  of  Land  Management  within  10  days  after  the  receipt 
of  the  decision.  Although  the  time  to  file  an  appeal  from  the  ex- 
aminer's decision  in  the  present  case  had  expired,  Mr.  Larsen's 
attorneys  on  April  25,  1949,  filed  with  the  Director  of  ih.^  Bureau 
of  Land  Management  an  appeal  from  the  examiner's  decision  and 
a  brief. 
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On  April  21,  1949,  the  Associate  Director  of  the  Bureau  of  Land 
Management  notified  Mr.  Larsen  that  copies  of  the  appeal  and 
brief  should  be  served  upon  the  several  interveners,  and  that  proof 
of  such  service  should  be  submitted  to  the  Bureau  of  Land  Man- 
agement. A  copy  of  this  letter  was  sent  to  Mr.  Larsen's  attorneys 
on  April  29,  1949. 

On  June  6,  1949,  Mr.  Larsen's  attorneys  submitted  proof  of  service 
of  the  appeal  and  brief  on  seven  of  the  eight  interveners.  The 
Associate  Director  of  the  Bureau  of  Land  Management  thereupon 
requested  Larsen's  attorneys  in  a  letter  dated  June  15,  1949,  to  fur- 
nish proof  of  service  on  the  remaining  intervener.  On  October  21, 
1949,  the  Director  of  the  Bureau  of  Land  Management  again  re- 
quested Mr.  Larsen's  attorneys  to  submit  evidence  of  service  of  the 
brief  and  appeal  on  the  eighth  intervener,  and  it  was  stated  that  the 
appeal  would  be  dismissed  if  such  proof  was  not  submitted  by 
November  1,  1949.  On  March  17,  1950,  Mr.  Larsen's  appeal  was 
dismissed  in  a  decision  by  the  Associate  Director  of  the  Bureau  of 
Land  Management. 

On  April  12,  1950,  Mr.  Larsen's  attorneys  filed  proof  that  the 
eighth  intervener  had  been  served  with  the  appeal  and  brief  in  May 
of  1949.  The  Associate  Director  of  the  Bureau  of  Land  Manage- 
ment wrote  to  Mr.  Larsen's  attorneys  on  April  18,  1950,  stating  that 
their  letter  submitting  the  proof  of  service  was  considered  to  be  an 
application  to  reopen  the  case,  but  that  there  was  no  valid  basis  for 
reopening  the  case. 

Mr.  Larsen's  attorneys  on  May  1,  1950,  filed  an  appeal  with  the 
head  of  the  Department. 

There  is  no  evidence  of  the  existence  of  circumstances  which  might 
excuse  the  failure  of  Mr.  Larsen's  attorneys  to  comply  with  the 
departmental  rules  of  practice  in  this  case.  Consequently,  the  dis- 
missal of  the  appeal  to  the  Director  of  the  Bureau  of  Land  Manage- 
ment was  proper.  (See  Robert  J.  Edwards  and  J.  C.  Jamieson  v. 
Oscar  T,  S.  Sawyer,  54  I.D.  144,  146,  147  (1933) ;  Roy  E.  Hammond, 
Worth  Garetson,  A-24436,  February  14,  1947.) 

Therefore,  pursuant  to  the  authority  delegated  to  me  by  the  Secre- 
tary of  the  Interior  (sec.  23,  Order  No.  2509;  14  F.E.  307),  the  deci- 
sion of  the  Associate  Director  of  the  Bureau  of  Land  Management 
is  affirmed. 

Mastin  G.  White, 

Solicitor. 


E.  E.  LARSEN,  Appellant 
A-25888  Decided  December  8,  1950 

15.3  Review  Proceedings — Rehearing 

A  request  by  an  appellant  that  the  hearing  before  the  examiner  be  reopened 
so  that  additional  testimony  may  be  offered  will  be  denied  where  it  appears 
that  the  appellant  was  not  deprived  of  an  opportunity  to  submit,  at  the  hear- 
ing before  the  examiner,  the  evidence  which  he  proposes  to  submit  at  a 
reopened  hearing. 
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15.3  Keview  Proceedings — Eehearing 

A  departmental  decision  approving  the  dismissal  of  an  appeal  from  a  hearing 
examiner  because  of  failure  to  comply  with  procedural  requirements  will  be 
set  aside  and  the  case  will  be  remanded  to  the  Bureau  of  Land  Management 
for  consideration  of  the  matters  of  substance  raised  in  the  appeal,  where 
an  affidavit  is  submitted  by  the  appellant  setting  forth  circumstances  which 
appear  to  justify  waiving  the  procedural  defects  and  where  the  reopening 
of  the  case  to  the  extent  of  considering  the  merits  of  the  appeal  apparently 
will  not  prejudice  others  interested  in  the  subject  matter  of  the  case. 

DECISION 

On  August  4,  1950,  a  departmental  decision  (A-25888)  affirmed 
the  decision  dated  March  17,  1950,  by  the  Associate  Director  of  the 
Bureau  of  Land  Management  dismissing  E.  E.  Larsen's  appeal  from 
the  decision  of  a  hearing  examiner  regarding  a  grazing  allotment 
for  Mr.  Larsen  on  the  Federal  range  in  Oregon. 

The  departmental  decision  dismissed  the  appeal  because  a  timely 
appeal  from  the  examiner's  decision  was  not  filed,  and  because  for 
nearly  a  year  there  was  failure  to  submit  evidence  of  service  of  the 
appeal  and  brief  on  one  of  the  interveners,  despite  several  requests 
for  the  submission  of  such  proof.  There  was  no  evidence  in  the 
record  of  circumstances  excusing  the  failure  to  comply  with  the 
departmental  rules  of  practice. 

On  November  27,  1950,  a  motion,  together  with  an  affidavit  in  sup- 
port thereof,  was  transmitted  to  the  Department,  requesting  in  effect 
that  the  case  be  reopened  in  order  that  Mr.  Larsen  might  submit 
additional  evidence  and  obtain  further  consideration  of  his  request 
for  a  grazing  allotment. 

The  affidavit  states  that  Mr.  Larsen  lived  more  than  100  miles 
from  his  attorney;  that  the  attorney  failed  to  notify  him  of  the 
examiner's  decision  or  of  the  notices  from  the  Bureau  of  Land  Man- 
agement that  procedural  requirements  with  respect  to  the  appeal 
from  that  decision  had  not  been  met ;  and  that  when  Mr.  Larsen  dis- 
covered the  defect,  he  corrected  it  immediately. 

The  affidavit  states  also  that  further  evidence  is  available  to  sup- 
port Mr.  Larsen's  contentions  respecting  the  amount  of  land  that 
should  be  allotted  to  him  for  grazing;  and  that  Mr.  Larsen  desires 
an  opportunity  to  supplement  the  record  at  a  reopened  hearing 
before  the  examiner. 

It  appears  from  the  affidavit  that  the  attorney,  rather  than  the 
applicant,  was  dilatory  in  complying  with  the  procedural  require- 
ments of  the  Department  respecting  an  appeal  from  the  examiner's 
decision.  Of  course,  Mr.  Larsen  selected  the  attorney  and  is  charge- 
able with  his  neglect.  However,  since  Mr.  Larsen  was  unaware  of 
the  situation  and,  due  to  the  factor  of  distance,  could  not  keep  in 
close  touch  with  developments  in  connection  with  the  appeal,  and 
since  the  reopening  of  the  case  to  the  extent  of  considering  the  merits 
of  Mr.  Larsen's  appeal  from  the  decision  of  the  hearing  examiner 
would  not  be  unfair  or  prejudicial  to  other  persons  interested  in  the 
subject  matter  of  the  case,  I  believe  that  the  procedural  defects 
might  properly  be  waived  under  the  circumstances  outlined  in  the 
affidavit,  so  that  the  matters  of  substance  involved  in  the  appeal 
might  be  given  consideration. 
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On  the  other  hand,  it  does  not  appear  from  Mr.  Larsen's  affidavit 
that  he  was  deprived  of  an  opportunity  to  submit,  at  the  hearing 
before  the  examiner  in  this  proceeding,  the  various  evidentiary  mat- 
ters which  he  would  like  to  present  for  inclusion  in  the  record  at 
this  time.  In  so  far  as  the  testimony  of  the  prospective  witnesses 
mentioned  in  the  affidavit  is  concerned,  such  testimony  presumably 
could  have  been  obtained  in  deposition  form  (see  43  CFR  161.9(f)) 
and  submitted  at  the  hearing,  even  if  these  persons  could  not  attend 
the  hearing  in  person.  It  seems  to  be  a  fair  inference  from  the  affi- 
davit that  no  reasonable  effort  was  made  by  Mr.  Larsen  and  his 
attorney  to  obtain  and  submit  in  acceptable  form,  at  the  hearing 
before  the  examiner,  the  evidence  which  he  proposes  to  offer  at  a 
reopened  hearing.  Under  such  circumstances,  the  principles  of 
orderly  procedure  require  that  the  request  for  a  reopened  hearing 
be  denied. 

Therefore,  pursuant  to  the  authority  delegated  to  the  Solicitor  by 
the  Secretary  of  the  Interior  (sec.  23,  Order  No.  2509;  14  F.R.  307), 
the  departmental  decision  of  August  4,  1950,  on  the  appeal  of  E.  E. 
Larsen  (A-25888)  is  set  aside,  and  the  case  is  remanded  to  the 
Bureau  of  Land  Management  for  consideration  of  the  merits  of  Mr. 
Larsen's  appeal  from  the  decision  of  the  hearing  examiner,  but  the 
request  for  a  reopening  of  the  hearing  is  denied. 

Mastin  G.  White, 

Solicitor, 


VEEN  PAEMAN  ET  AL.,  Appellants 
A-25715  Decided  Decemler  %7,  1950 

3.1  Appeal  Procedure — Eight  of  Appeal 

Only  those  persons  whose  interests  have  been  adversely  affected  by  a  decision 
rendered  under  the  Federal  Range  Code  for  Grazing  Districts  can  appeal 
from  such  a  decision. 

An  error  on  the  part  of  a  district  grazier  in  incorporating  in  his  decision  on 
an  application  for  grazing  privileges  the  classification  to  be  assigned  to  base 
property  offered  in  support  of  another  person's  application  does  not  give  rise 
to  any  right  of  appeal  on  the  part  of  the  first  applicant,  vs^here  such  classifi- 
cation does  not  have  any  prejudicial  effect  on  the  first  applicant's  claim  of 
grazing  privileges. 

DECISION 

By  a  decision  dated  March  11,  1947,  the  district  grazier  (now  the 
range  manager)  of  Nevada  Grazing  District  No.  2  (Pyramid) 
granted  to  Vern  Parman,  Kalph  Parman,  and  George  Schadler  cer- 
tain grazing  privileges  in  the  district  for  the  1947-1918  grazing 
season  under  section  3  of  the  Taylor  Grazing  Act^  and  in  accordance 
with  the  provisions  of  the  Federal  Range  Code  for  Grazing  Dis- 
tricts.^   In  his  decision,  the  district  grazier  went  further,  however, 

1  43  U.S.C,  1946  ed.,  sec.  315b. 

2  Until  December  11,  1946,  the  Federal  Range  Code  for  Grazing  Districts  was  incor- 
porated in  the  Code  of  Federal  Regulations  as  43  CFR,  Part  501.  On  that  date,  Part 
501  was  redesignated  as  Part  161  (11  F.R.  14496;  43  CFR,  1946  Supp.,  Part  161).  It 
is  now  incorporated  in  the  1949  edition  of  the  Code  of  Federal  Regulations  as  43  CFR, 
Part  161. 
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and  incorporated  certain  recommendations  made  by  the  advisory 
board  of  the  district  relating  to  the  classification  to  be  assigned  to  a 
tract  of  land  designated  as  the  Vogel  and  Weiss  place,  offered  by 
A.  F.  Jackson,  Grover  C.  Jackson,  and  Orville  Jackson  in  support 
of  their  application  for  grazing  privileges  in  the  district. 

The  Messrs.  Parman  and  Mr.  Schadler  appealed  from  so  much  of 
the  decision  of  the  district  grazier  as  held  "That  the  Vogel  and 
Weiss  place  be  given  Class  I  rating  from  the  Parman-Valerdi  pri- 
ority. Range  for  this  demand  to  be  on  area  used  by  the  Jacksons 
the  past  years."  The  Jacksons  intervened.  The  examiner  affirmed 
the  decision  of  the  district  grazier.  On  appeal,  the  Associate  Di- 
rector of  the  Bureau  of  Land  Management  affirmed  the  decision  of 
the  examiner.  This  is  an  appeal  to  the  head  of  the  Department 
from  the  Associate  Director's  decision. 

No  claim  is  made  by  the  appellants  that  they  have  been  denied 
any  privileges  on  the  Federal  range  to  which  they  may  be  entitled, 
nor  do  they  assert  that  their  privileges  would  have  been  increased  in 
any  manner  if  the  Vogel  and  Weiss  place  had  not  been  given  a 
Class  I  rating. 

In  substance,  the  appeal  from  the  district  grazier's  decision  was 
from  the  classification  of  a  base  property  offered  in  support  of  the 
Jacksons'  application.  What  conceivable  interest  the  appellants  may 
have  in  that  classification  does  not  appear  in  the  present  record.  In 
any  event,  the  Federal  Range  Code  for  Grazing  Districts  does  not 
authorize  such  an  appeal.  Only  those  persons  whose  interests  have 
been  prejudiced  by  a  decision  rendered  under  the  code  have  the  nec- 
essary standing  to  appeal  from  such  decision. 

Section  9  of  the  code  outlines  the  procedure  which  governs  the 
filing  of  applications  for  grazing  privileges,  the  hearing  of  protests 
thereon,  the  allowance  or  rejection  of  applications,  and  the  filing 
and  disposition  of  appeals  from  adverse  decisions  on  applications 
for  grazing  privileges.^  That  section  contemplates  that  each  appli- 
cation will  be  considered  on  its  own  merits,  and  that  the  district 
grazier  will  determine,  after  first  having  submitted  the  application 
to  the  advisory  board  of  the  district  for  its  recommendation,  whether 
the  grazing  privileges  applied  for  shall  be  awarded.  Although  pro- 
tests may  be  made  against  the  recommendation  of  the  advisory  board 
by  parties  other  than  the  applicant  (subsection  (b) ),  no  such  protests 
may  be  entertained  after  the  district  grazier  has  made  his  decision. 
While  subsection  (c)  provides  for  an  appeal  by  an  applicant  from 
an  adverse  decision  of  the  grazier  on  his  application,  nothing  therein 
authorizes  an  appeal  by  one  applicant  from  a  decision  made  on  the 
application  of  another  person  when  such  decision  does  not  adversely 
affect  his  own  grazing  privileges. 

The  classification  of  the  Vogel  and  Weiss  place  appears  to  be 
wholly  immaterial  to  any  issue  involved  in  the  application  of  the 
Messrs.  Parman  and  Mr.  Schadler.  Therefore,  it  was  error  for  the 
district  grazier  to  incorporate  in  his  decision  on  the  Parman-Schadler 
application  any  reference  to  the  classification  to  be  assigned  to  the 

3  43  CFR  161.9.  Subsections  (a),  (c),  and  (f)  of  section  161.9  were  amended  after 
this  appeal  arose.  See  43  CFR,  1949  Cum.  Pocket  Supp.,  161.9  (a),  (c),  and  (f).  How- 
ever, the  procedure  outlined  in  the  present  section  is  not  substantially  different  from 
that  in  effect  in  1947. 


540    DEPARTMENT  OF  THE  INTERIOR  GRAZING  DECISIONS,   193  6-1958 

Vogel  and  Weiss  place.  However,  that  error  on  the  part  of  the 
district  grazier  gave  rise  to  no  right  of  appeal  on  the  part  of  the 
Messrs.  Parman  and  Mr.  Schadler,  since  they  were  not  prejudiced 
by  it. 

It  follows  that  the  appeal  to  the  examiner,  and  subsequently  to 
the  head  of  the  bureau,  should  have  been  dismissed. 

As  the  classification  of  the  Vogel  and  Weiss  place  is  not  properly 
before  the  head  of  the  Department  at  this  time,  no  opinion  is  ex- 
pressed as  to  the  correctness  of  the  classification  assigned  to  the 
property. 

Accordingly,  pursuant  to  the  authority  delegated  to  me  by  the 
Secretary  of  the  Interior  (sec.  23,  Order  No.  2509;  14  F.K.  307), 
the  decisions  of  the  examiner  and  of  the  Associate  Director  are  set 
aside  and  the  appeal  is  dismissed. 

Mastin  G.  White, 

Solicitor, 


MILTON  H.  GENTRY,  Appellant 
A-25968  Decided  December  29,  1950 

4.6  Apportionment  of  the  Federal  Range — Priority  of  Distribution 

Where  the  Federal  range  in  a  grazing  district  is  fully  stocked  by  livestock 
grazing  under  Class  1  licenses  and  permits,  an  applicant  offering  Class  2 
base  property  cannot  be  awarded  grazing  privileges  on  such  range. 

5.2  Base  Property  (G-enerally) — Failure  to  Offer 

Where  the  public  land  was  included  in  a  grazing  district  prior  to  June  28, 1938, 
base  property  can  be  considered  as  dependent  by  use  on  such  public  land 
only  if  the  base  property  was  offered  in  an  application  for  a  grazing  license 
or  permit  filed  prior  to  said  date. 

6.1  Base  Property  (Land) — Dependency  by  Use 

Where  the  dependency  by  use  during  the  priority  period  of  the  base  lands  of 
an  applicant  for  Class  1  grazing  privileges  is  less  than  the  productivity  of 
these  lands,  the  license  will  be  limited  by  the  dependency  by  use. 

DECISION 

Milton  H.  Gentry  has  appealed  to  the  head  of  the  Department 
from  a  decision  dated  July  24,  1950,  of  the  Assistant  Director  of 
the  Bureau  of  Land  Management  affirming  the  decision  dated  Janu- 
ary 6,  1950,  of  an  examiner  which  held  that,  on  the  basis  of  the 
dependency  by  use  established  for  his  base  property  during  the  pri- 
ority period  (June  28,  1929,  to  June  28,  1934),  Mr.  Gentry  is  entitled 
to  receive  Class  1  grazing  privileges  to  the  extent  of  30  cattle. 

Mr.  Gentry's  lands  are  located  in  Ts.  31  S.,  R.  6  W.  and  R.  7  W., 
S.L.M.,  Utah,  and  the  Federal  range  lands  which  he  uses  for  graz- 
ing purposes  are  in  the  Bear  Valley  and  Parowan  units  of  Utah 
Grazing  District  No.  4. 

On  January  23,  1946,  Mr.  Gentry  applied  pursuant  to  section  3 
of  the  Taylor  Grazing  Act  (43  U.S.C,  1946  ed.,  sec.  315b)  for  the 
privilege  of  grazing  150  head  of  cattle  on  the  Federal  range.  On 
February  21,  1946,  Mr.  Gentry  was  notified  that  he  would  be  issued 
a  license  for  the  grazing  of  64  cattle  under  certain  restrictions  and 
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conditions.  lie  appealed  from  this  ruling  of  the  district  grazier 
(now  the  range  manager),  and  the  case  was  heard  before  an  exami- 
ner of  the  Bureau  of  Land  Management  on  October  24,  1946,  at 
Cedar  City,  Utah.  On  February  17,  1947,  the  examiner  issued  a 
decision  affirming  the  decision  of  the  district  grazier.  Mr.  Gentry 
then  appealed  to  the  Director  of  the  Bureau  of  Land  Management, 
who  on  January  16,  1948,  remanded  the  case  for  a  further  hearing 
by  the  examiner,  stating  that  although  the  case  was  moot  as  to  the 
1946  license,  a  decision  on  the  question  was  desirable  as  a  guide  in 
processing  later  grazing  applications  by  Mr.  Gentry.  The  second 
hearing  and  the  examiner's  decision  thereon  have  led  to  the  present 
appeal. 

In  the  adjudication  of  applications  for  grazing  privileges  under 
the  provisions  of  the  Federal  Kange  Code  (43  CFR,  Part  161),  two 
factors  serve  as  limitations  in  determining  the  Class  1  qualifications 
of  base  properties.    They  are : 

(1)  The  dependency  by  use  (priority)  established  for  the  base 
property  of  an  applicant  during  the  qualifying  period,  within  the 
provisions  of  43  CFR  161.2(g).  This  factor  deals  with  the  use  of 
the  Federal  range  made  by  range  livestock  from  the  base  property 
of  an  applicant.  The  extent  of  the  dependency  by  use  is  limited  by 
"the  average  annual  amount  of  forage  that  was  customarily  and 
properly  utilized  by  the  livestock  operation  during  the  priority 
period  on  that  part  of  the  public  lands  which,  at  the  time  of  the 
issuance  of  the  license  or  permit,  is  Federal  range."    43  CFK  161.2 

(g)(1)-  ..  ..  .         . 

(2)  The  productivity  (commensurability)  or  carrying  capacity  of 
the  base  property.  This  refers  to  the  number  of  livestock  that  can 
be  maintained  on  the  base  property  of  the  applicant  for  the  number 
of  months  during  which  the  Federal  range  is  closed  to  grazing.  See 
43  CFK  161.6(c)(1). 

The  lower  of  these  two  factors  limits  the  Class  1  qualifications  of 
a  particular  base  property. 

The  following  account  has  been  condensed  from  the  record  in  the 
present  case: 

During  the  priority  period  from  1929  to  1934,  Mr.  Gentry's  pri- 
vately owned  lands,  which  were  the  only  holdings  listed  by  him  as 
base  property,  consisted  of  two  ranches  totaling  530.5  acres.  During 
those  years,  Mr.  Gentry  grazed  a  maximum  of  30  cattle  on  the  Fed- 
eral range  from  the  base  property.  Certain  other  livestock  owners 
used  Mr.  Gentry's  base  property  for  varying  periods  during  the 
priority  years.  However,  the  livestock  involved  in  these  latter  oper- 
ations were  later  licensed  on  the  basis  of  properties  controlled  by 
their  owners  and,  hence,  cannot  be  credited  to  Mr.  Gentry's  base 
property. 

The  record  also  shows  that  the  productivity  of  Mr.  Gentry's  lands 
was  rated  as  adequate  for  67  cattle  during  the  priority  years,  and 
has  not  declined  below  a  rating  for  54  cattle  at  any  time  since  those 
years. 

It  thus  can  be  seen  that  the  factor  limiting  Mr.  Gentry's  Class  1 
grazing  privileges  is  that  of  dependency  by  use  during  the  priority 
period,  which,  in  his  case,  involved  the  grazing  of  30  cattle.     The 
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ruling  of  the  Assistant  Director  of  the  Bureau  of  Land  Management 
was  correct  as  to  this  point. 

Mr.  Gentry  raises  the  question  of  the  possibility  of  his  obtaining 
additional  grazing  privileges  as  a  result  of  his  purchase  of  a  school 
section  of  land  (sec.  16)  adjoining  his  own  land  in  T.  31  S.,  R.  6  W., 
S.L.M.  The  record  shows  that  he  purchased  this  school  section  from 
the  State  of  Utah  after  1934,  apparently  in  1948. 

It  is  stated  in  43  CFR  161.2(g)  that  "*  *  *  in  cases  in  which  the 
lands  used  in  creating  dependency  by  use  of  a  base  property  became 
a  part  of  a  grazing  district  prior  to  June  28, 1938,  such  base  property 
shall  not  be  considered  as  dependent  by  use  unless  offered  in  an 
application  for  a  grazing  license  or  permit  filed  prior  to  said  date." 
The  record  shows  that  Utah  Grazing  District  No.  4  was  established 
by  a  departmental  order  of  April  8,  1935  (43  CFR,  1940  ed.,  602.1). 
Since  Mr.  Gentry  did  not  offer  section  16  as  base  property  in  an 
application  filed  prior  to  June  28,  1938,  this  section  cannot  be  re- 
garded as  dependent  by  use.  Instead,  section  16  comes  within  the 
definition  of  land  dependent  by  location,  which  is  defined  in  43  CFR 
161.2(h)  as  "*  *  *  forage  land  which  is  so  situated  and  of  such 
character  that  it  can  properly  be  used  as  a  base  for  an  economic 
livestock  operation  utilizing  the  forage  resources  of  the  Federal 
range." 

Land  dependent  by  location  is  placed  in  Class  2  of  the  classifica- 
tion of  base  properties  (43  CFR  161.4).  Grazing  licenses  or  permits 
can  be  issued  to  applicants  on  the  basis  of  their  Class  2  properties 
only  after  applicants  holding  Class  1  properties  have  received  licenses 
or  permits  to  the  extent  of  the  dependency  by  use  of  such  lands 
(43  CFR  161.6(b)). 

The  record  discloses  that  the  Federal  range  in  the  Bear  Valley  and 
Parowan  units  of  Utah  Grazing  District  No.  4  is  fully  stocked  by 
livestock  grazing  under  Class  1  licenses  and  permits.  Thus,  it  ap- 
pears that  Mr.  Gentry  cannot  be  awarded  any  additional  grazing 
privileges  on  the  basis  of  his  acquisition  of  school  section  16  as  Class 
2  base  property. 

Therefore,  pursuant  to  the  authority  delegated  to  the  Solicitor  by 
the  Secretary  of  the  Interior  (sec.  23,  Order  No.  2509;  14  F.R.  307), 
the  decision  of  the  Assistant  Director  of  the  Bureau  of  Land  Man- 
agement is  affirmed. 

Mastin  G.  White, 

Solicitor. 


JAMES  C.  BOYD,  Appellant 
A-25772  Decided  January  12,  1951 

4.4  Apportionment  of  the  Federal  Eange — Lands  Additionally  Available 

Land  added  to  a  grazing  district,  revocation  of  a  stock  driveway,  or  cancella- 
tion of  a  homestead  entry  should  be  administered  under  the  Federal  Range 
Code  as  land  additionally  available. 

8.4  Cancellation  and  Reduction — Reduced  Area  of  the 

Where  an  applicant  receives  a  permit  for  all  the  land  requested  in  his  applica- 
tion and  a  substantial  acreage  of  Federal  range  for  which  he  had  not  applied 
and  for  which  he  did  not  offer  any  base  property,  his  license  or  permit  is 
subject  to  cancellation  to  the  extent  that  it  includes  such  additional  range. 
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Where  a  corrected  permit  is  issued  in  replacement  of  a  10-year  permit  which 
contained  an  error,  the  corrected  permit  cannot  be  issued  for  a  period  which 
would  carry  it  beyond  the  original  10-year  term  of  the  original  permit. 

14.1  Licenses  and  Permits — Conditions  and  Limitations 

A  license  or  permit  for  Federal  range  use  can  be  gi-anted  only  for  the  amount 
requested  in  a  proper  application. 

DECISION 

On  March  15,  1948,  James  C.  Boyd  applied  for  a  grazing  permit 
on  land  aggregating  approximately  28  sections  in  area  and  situated 
in  four  townships  (Ts.  7  S.,  Ks.  7  and  14  W.,  Ts.  8  S.,  Rs.  7  and 
14  W.,  N.M.P.M.)  within  New  Mexico  Grazing  District  No.  2  (Mag- 
dalena).  The  application  was  rejected  by  the  district  grazier  (now 
the  range  manager),  and,  on  Mr.  Boyd's  successive  appeals,  the 
rejection  was  affirmed  by  the  examiner  and  by  the  Associate  Direc- 
tor of  the  Bureau  of  Land  Management.  Mr.  Boyd  has  now  ap- 
pealed to  the  head  of  the  Department. 

The  application  was  rejected  on  the  ground  that  the  land  applied 
for  has  been  included  in  a  10-year  grazing  permit  dated  January  13, 
1942,  and  issued  to  the  Frank  A.  Hubbell  Company  for  the  period 
from  July  1,  1942,  to  June  30,  1952.  The  Hubbell  Company  has 
been  recognized  as  an  intervener  in  this  case. 

On  this  appeal,  two  questions  are  presented:  (1)  whether  the 
land  applied  for  by  Mr.  Boyd  has  been  included  in  the  permit  issued 
to  the  Hubbell  Company,  and  (2)  whether,  if  the  land  has  been 
included  in  the  permit,  the  inclusion  was  valid. 

The  permit  issued  to  the  Hubbell  Company  authorized  the  com- 
pany to  graze  "on  the  Federal  range  in  the  'Y'  Ranch  allotment 
New  Mexico,  Magdalena  Grazing  District  No.  2,  the  number  and 
class  of  livestock  indicated  herein  *  *  *  within  the  area  described 
below  *  *  * 

150  Cattle  and  9850  sheep  *  *  * 
35%  on  Federal  range 

#  As  shown  on  *  *  *  Map  40,  Plats  A,  C,  D,  and  E". 

Plat  E,  Map  40,  attached  to  the  permit  outlines  the  Hubbell  Com- 
pany allotment.  It  shows  that  two  sections  of  the  land  sought  by 
Mr.  Boyd  are  not  included  in  the  allotment.  One  of  the  two  sections 
(sec.  13,  T.  8  S.,  R.  13  W.)  is  shown  to  be  included  in  the  adjoining 
Luna  allotment,  although  three-fourths  of  the  section  was  included 
in  a  stock-raising  homestead  entry  which  was  not  canceled  until 
February  26,  1944.  The  other  section  (sec.  30,  T.  7  S.,  R.  13  W.) 
was  included  in  a  stock-raising  homestead  entry  which  was  canceled 
on  December  1,  1941.  The  exclusion  of  the  latter  section  from  the 
allotment  as  shown  on  the  plat  is  explained  by  the  fact  that  the  plat 
was  corrected  only  to  October  2,  1941.  There  is  nothing  in  the 
record  to  show  that  the  two  sections  had  been  added  to  the  Hubbell 
j)ermit  at  the  time  when  Mr.  Boyd  filed  his  application  or  since  that 
time.  It  was  erroneous,  therefore,  to  reject  the  Boyd  application 
with  respect  to  the  two  sections  on  the  ground  assigned,  namely, 
that  the  land  was  included  in  the  Hubbell  allotment. 

Plat  E  depicts  the  remaining  land  for  which  Mr.  Boyd  applied  as 
part  of  the  Hubbell  allotment.    This  land  aggregates  approximately 
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26  sections  in  area  and  consists  of  three  categories  of  land:  (1)  8i^ 
sections  which  were  formerly  included  in  a  stock-driveway  with- 
drawal under  the  act  of  December  29,  1916  (43  U.S.C,  1946  ed.,  sec. 
300),  and  which  were  eliminated  from  the  withdrawal  on  April  20, 
1939;  (2)  6%  sections  which  were  formerly  included  in  stock-raising 
homestead  entries  but  which  became  part  of  the  Federal  range  from 
time  to  time  by  reason  of  the  cancellation  of  the  entries  at  various 
dates  during  the  period  from  August  3,  1938,  to  August  4,  1941 ;  and 
(3)  11  sections  which  were  part  of  the  Federal  range  on  July  1, 
1936.  In  this  decision,  the  first  category  of  land  will  be  referred  to 
as  the  stock-driveway  land,  the  second  category  as  the  canceled  home- 
stead lands,  and  the  third  category  as  the  vacant  lands. 

The  1942  permit  was  issued  pursuant  to  the  Federal  Range  Code, 
as  approved  on  March  16,  1938  (43  CFR,  1940  ed..  Part  501).  The 
provisions  of  that  code  plainly  contemplated  that  grazing  privileges 
would  be  extended  only  to  those  persons  who  applied  for  such  privi- 
leges (43  CFR,  1940  ed.,  sees.  501.1(b),  501.3,  501.6,  501.19).  The 
filing  of  applications  for  grazing  privileges  was  also  contemplated 
by  the  Taylor  Grazing  Act  (see  43  U.S.C,  1946  ed.,  sec.  315o-l). 
There  was  nothing  in  the  Federal  Range  Code  to  authorize  the  grant- 
ing of  grazing  privileges  to  a  person  who  did  not  apply  for  such 
privileges. 

We  turn,  then,  to  the  question  whether  the  Hubbell  Company 
applied  for  the  inclusion  of  the  26  sections  of  land  in  its  1942  permit. 
In  order  to  answer  this  question,  it  is  necessary  to  consider  the  his- 
tory of  the  grant  of  grazing  privileges  to  the  Hubbell  Company. 

The  company  first  applied  for  grazing  privileges  on  July  1,  1936, 
describing  only  the  townships  in  which  the  privileges  were  desired. 
Three  successive  licenses  were  issued  to  the  company  for  the  period 
from  January  1,  1937,  to  April  30,  1939.  The  first  license  did  not 
specifically  describe  the  public  range  on  which  grazing  privileges 
were  granted.  The  second  license  described  only  the  external  bound- 
aries of  the  areas  in  which  privileges  were  granted.  Such  boundaries 
excluded  all  the  stock-driveway  land  and  1%  sections  of  the  can- 
celed homestead  lands,  and  included  the  remaining  5  sections  of 
canceled  homestead  lands  and  all  the  vacant  lands.  The  third 
license,  dated  April  5,  1938,  described  by  legal  subdivisions  the  Fed- 
eral range  included  in  the  license.  This  description  did  not  include 
any  of  the  stock-driveway  land  or  any  of  the  canceled  homestead 
lands,  but  it  did  include  the  vacant  lands.  On  the  date  of  the  license, 
the  stock-driveway  land  and  the  canceled  homestead  lands  had  not 
yet  become  part  of  the  Federal  range  and  could  not  be  included  in 
the  license. 

Up  to  this  time,  the  applications  and  licenses  had  not  distinguished 
between  the  two  ranches  operated  by  the  Hubbell  Company,  the 
Cerro  Prieto  ranch  and  the  "Y"  ranch.  Grazing  privileges  were 
simply  requested  and  granted  for  the  total  operations  of  the  com- 
pany, without  a  breakdown  as  to  ranches. 

On  January  25,  1939,  the  company  for  the  first  time  applied  for 
grazing  privileges  in  connection  with  each  ranch.  The  application 
was  submitted  on  a  printed  form  which  contained  the  following 
sentence :  "I  hereby  apply  for  a  permit  to  graze  the  following  live- 
stock upon  the  same  land^^  [italic  added.]    This  sentence  followed  a 
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statement  by  the  applicant  that  it  had  been  granted  a  license  for 
grazing  privileges  on  the  public  domain  during  the  preceding  year. 
The  license  issued  to  the  Hubbell  Company  on  April  20,  1939,  in 
response  to  this  application  granted  grazing  privileges  for  each 
ranch,  but  did  not  describe  the  Federal  range  included  other  than 
as  follows :  "Kange :  Cerro  Prieta  Ranch" ;  "Range :  Y  Ranch."  In 
the  period  between  the  issuance  of  the  1938  license  and  the  company's 
application  of  January  25,  1939,  approximately  3l^  sections  of  the 
canceled  homestead  lands  had  become  part  of  the  Federal  range 
because  of  the  cancellation  of  the  homestead  entries  on  those  lands 
during  this  period.  On  April  20,  1939,  the  date  of  the  license,  the 
81/4  sections  of  stock-driveway  land  were  eliminated  from  the  drive- 
way withdrawal. 

On  December  15,  1939,  the  Hubbell  Company  again  filed  an  appli- 
cation for  grazing  privileges,  using  the  same  form.  The  license 
issued  on  April  1,  1940,  in  response  to  this  application  described  the 
range  granted  only  as  "Cerro  Prieto  Ranch"  and  "Y  Ranch."  Dur- 
ing the  period  from  April  20,  1939,  to  April  1,  1940,  two  additional 
sections  of  canceled  homestead  lands  became  part  of  the  Federal 
range. 

On  December  20,  1940,  the  Hubbell  Company  again  applied  for 
grazing  privileges,  using  a  new  form.  Tliis  form  omitted  the  sen- 
tence in  the  previous  form  about  applying  for  the  "same  lands"  and 

substituted  a  sentence  which  reads  as  follows:   " ,  of , 

hereby  apply  for  a  permit  to  graze  the  following  livestock  on  the 

Community  Allotment,  or  on  my  individual  allotment  *  *  *." 

In  its  application  of  December  20,  1940,  the  Hubbell  Company  sim- 
ply inserted  in  the  blank  space  before  the  word  "Community"  the 
words  "Magdalena  Grazing  District"  and  gave  no  other  description 
of  the  land  on  which  grazing  privileges  were  sought. 

The  license  issued  on  April  1,  1941,  to  the  company  described  the 
land  covered  by  the  license  as  follows:  "Y  Ranch  Allotment,  Map  39 
&  40,  Plat  D,  C,  and  E.  Cerro  Prieto  Ranch  Allotment,  Map  64, 
Plats  B,  C,  D  and  Map  65,  Plat  D."  This  was  the  first  Hubbell 
Company  license  to  refer  to  maps,  but  no  copies  of  the  maps  were 
attached  to  the  license  and  no  copies  can  be  found  in  the  files  of  the 
Department.  However,  the  files  do  contain  the  worksheets  and  de- 
tailed tabulations  which  were  used  in  preparing  the  1941  license. 
This  material  shows  that  all  Sy^  sections  of  stock-driveway  land  and 
6  sections  of  the  canceled  homestead  lands  were  included  in  the  com- 
putation of  Federal  range  incorporated  in  the  1941  license.  (The  6 
sections  of  canceled  homestead  lands  comprised  the  5i/4  sections 
which  had  become  a  part  of  the  Federal  range  prior  to  April  1, 
1940,  and  %  section  which  became  available  on  April  17,  1940.) 

We  turn  now  to  the  matter  of  the  1942  permit.  The  only  1942 
application  respecting  the  "Y"  ranch  contained  in  the  Department's 
files  is  an  undated  (except  for  the  year),  mutilated,  unsigned  car- 
bon copy  of  an  application  submitted  on  the  same  form  as  that  used 
in  applying  for  the  1941  license.  In  the  1942  application,  the  words 
"Community  Allotment"  are  stricken  out  and  "Y  Ranch"  has  been 
inserted  in  the  blank  space  before  those  words.  A  separate  appli- 
cation  was,  for  the   first  time,  filed   for  the   Cerro   Prieto   ranch. 
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Neither  of  the  applications  described  the  lands  applied  for  by  the 
company. 

The  permit  which  was  issued  on  January  13,  1942,  for  the  "Y" 
ranch  allotment  contained  the  description  of  the  Federal  range  in- 
cluded in  the  permit,  as  set  forth  previously  on  page  2  of  this  deci- 
sion. Tabulations  which  were  apparently  used  in  preparing  the 
permit  listed  by  legal  subdivisions  the  land  included  in  the  permit. 
Included  in  the  lists  are  the  8i/4  sections  of  stock- driveway  land  and 
all  6%  sections  of  canceled  homestead  lands.  (The  remaining  % 
section  of  canceled  homestead  land  which  had  not  been  included  in 
the  1941  license  had  become  part  of  the  Federal  range  on  August  4, 
1941.) 

The  material  in  the  files  shows  definitely  that  the  1941  license  in- 
€luded  all  the  stock-driveway  land  and  6  sections  of  the  canceled 
homestead  lands,  and  that  the  1942  permit  included  all  the  stock- 
driveway  and  canceled  homestead  lands,  as  part  of  the  "Y"  ranch 
allotment.  It  also  appears  almost  certain  that  these  lands,  or  most 
of  them,  were  considered  to  be  in  the  "Y"  ranch  allotment  under 
both  the  1939  and  the  1940  licenses.  The  worksheets  on  the  licenses 
for  the  1938-1941  period  and  on  the  1942  permit  show  that  the  fol- 
lowing approximate  acreages  of  Federal  range  were  included  in  the 
"Y"  ranch  allotment  under  the  respective  licenses  and  permit: 

1938  license 46  sections 

1939  license 81  sections 

1940  license 83  sections 

1911  license , 74  sections 

1942  permit 71  sections 

From  the  fact  that  the  1941  license  and  the  1942  permit  covered 
less  Federal  range  than  either  the  1939  or  1940  license,  and  that  the 
1939  and  1940  licenses  covered  35  and  37  sections,  respectively,  more 
Federal  range  than  the  1938  license,  it  seems  apparent  that  all  the 
stock-driveway  land  and  probably  part  of  the  canceled  homestead 
lands  were  added  to  the  "Y"  ranch  allotment  prior  to  the  issuance 
of  the  1941  license.  Indeed,  some  rough  notes  prepared  in  the  early 
part  of  1939  indicate  that  the  stock-driveway  land  and  at  least  part 
of  the  canceled  homestead  lands  were  included  in  the  "Y"  ranch 
allotment  under  the  1939  license.  Moreover,  at  the  hearing  held 
before  the  examiner  on  August  25,  1948,  upon  Mr.  Boyd's  appeal 
from  the  district  grazier's  decision,  James  L.  Hubbell,  on  behalf  of 
the  Hubbell  Company,  testified  that  he  had  been  told  by  the  district 
grazier  in  1939  or  1940  at  the  stock-driveway  land  would  be  included 
in  his  allotment  (1948  Tr.,  p.  78).  In  addition,  in  a  previous  hear- 
ing which  had  been  held  on  November  10,  1943,  upon  the  applica- 
tion of  the  Davis-Keynolds  Company  for  a  permit  on  the  stock- 
driveway  land  and  part  of  the  canceled  homestead  and  vacant  lands, 
the  district  grazier  testified  that  the  stock-driveway  land  had  been 
allotted  to  the  Hubbell  Company  directly  after  the  land  was  elimi- 
nated from  the  driveway  withdrawal  (1943  Tr.,  p.  14). 

This  recital  of  the  history  of  the  grant  of  grazing  privileges  to 
the  Hubbell  Company  discloses  clearly  that  at  no  time  up  to  the 
issuance  of  the  1942  permit  did  the  Hubbell  Company  apply  for  a 
license  or  permit  on  the  stock-driveway  and  canceled  homestead 
lands.     On  the  contrary,  the  evidence  indicates  that,  although  all 
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or  most  of  these  lands  were  purportedly  included  in  the  company's 
allotment  as  early  as  the  1939  license,  in  its  application  for  that 
license  the  Hubbell  Company  had  specifically  requested  only  a  li- 
cense on  the  "same  lands"  as  had  been  included  in  its  1938  license, 
which  did  not  include  the  stock-driveway  and  canceled  homestead 
lands.  With  respect  to  the  stock-driveway  land,  it  is  especially  clear 
that  the  company  did  not  apply  for  that  land  in  its  application  of 
January  25,  1939,  because  the  land  was  not  eliminated  from  the 
stock-driveway  withdrawal  until  April  20,  1939. 

In  the  August  25,  1948,  hearing  Mr.  Hubbell  testified  that  he  had 
immediately  applied  for  the  stock-driveway  land  after  it  was  re- 
leased from  the  withdrawal,  and  that  if  the  application  was  not  in 
the  records,  "it  was  lost  or  something"  (1948  Tr.,  p.  76).  However, 
the  files  do  not  contain  any  such  application  or  any  reference  to  any 
such  application.  Moreover,  there  is  no  evidence  that  any  applica- 
tion was  filed  for  the  canceled  homestead  lands,  as  distinguished 
from  the  stock-driveway  land. 

It  might  be  possible  to  reason  that,  although  the  Hubbell  Com- 
pany never  specifically  requested  the  stock-driveway  and  canceled 
homestead  lands  in  any  application  submitted  prior  to  the  issuance 
of  the  1942  permit,  these  lands  nevertheless  were  in  fact  included  in 
the  1941  license,  and,  consequently,  that  when  the  company  applied 
in  1942  for  a  permit  on  the  "Y  Ranch,"  it  intended  to  apply  for  all 
the  land  included  in  the  1941  license,  including  the  stock-driveway 
and  canceled  homestead  lands.  The  company,  however,  has  never 
contended  that  its  application  for  the  1942  permit  constituted  an 
application  for  the  stock-driveway  and  canceled  homestead  lands. 
Moreover,  it  is  clear  that  none  of  the  applications  filed  by  the  com- 
pany was  ever  considered  by  the  grazing  officers  as  having  that 
effect.! 

In  the  1943  hearing  on  the  Davis-Reynolds  application  for  a  graz- 
ing permit  on  the  stock-driveway  land  and  part  of  the  canceled 
homestead  and  vacant  lands,  which  application  had  been  rejected 
by  the  district  grazier  on  the  grounds  that  the  water  offered  by  the 
applicant  as  base  property  was  not  full-time  water^  and  that  graz- 
ing privileges  on  the  lands  had  been  granted  to  the  Hubbell  Com- 
pany, the  district  grazier  testified  that  he  had  been  unable  to  find 
any  application  by  the  Plubbell  Company  for  these  lands  (1943  Tr., 
p.  13). 

In  his  decision  of  January  15,  1944,  which  affirmed  the  rejection 
of  the  Davis-Reynolds  application  on  the  ground  that  the  applicant 
did  not  have  full-time  water  as  a  base  for  a  permit,  the  examiner 
stated  that  he  had  been  unable  to  find  any  application  by  the  Hub- 
bell Company  for  the  stock-driveway  land  or  canceled  homestead 
lands.  The  examiner  concluded  that  these  lands  had  never  properly 
been  allotted  to  the  Hubbell  Company.^ 

1  In  any  event,  the  application  for  the  permit  could  not  possibly  be  construed  to 
extend  to  the  %  section  of  canceled  homestead  land  (N%,  N%Ny2  Sec.  27,  T.  7  S., 
R.  13  W.)  which  was  not  included  in  the  1941  license  and  which  did  not  become  a  part 
of  the  Federal   range  until  August  4,   1941. 

2  In  New  Mexico  Grazing  District  No.  2,  water  and  not  land  constitutes  the  base 
property  for  the  granting  of  grazing  privileges. 

3  No  action  was  ever  taken  with  respect  to  the  conclusion  of  the  examiner.  In  the 
decisions  of  the  district  grazier,  the  examiner,  and  the  Associate  Director  of  the  Bureau 
of  Land  Management  on  Mr.  Boyd's  application,  the  examiner's  conclusion  has  been 
characterized  as  dictum. 
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At  the  1948  hearing  on  the  Boyd  appeal,  the  regional  grazier 
testified  that  the  records  did  not  show  that  the  Hubbell  Company 
had  ever  applied  for  the  stock-driveway  land  prior  to  the  date  of 
the  examiner's  decision  of  January  15,  1944  (1948  Tr.,  p.  32).  Fol- 
lowing that  decision,  the  Hubbell  Company  did  file  on  January  25, 
1944,  an  application  which  stated:  "In  order  to  correct  the  records 
of  the  Grazing  Service  &  to  comply  with  the  Examiner's  Decision 
of  Jan.  15,  1944  I  wish  to  file  application  for  the  following  Fed- 
eral range  land  located  in  my  federal  range  allotment — (see  Attach- 
ments)." However,  this  1944  application  is  inconclusive  as  evidence 
of  what  transpired  prior  to  issuance  of  the  1942  permit. 

It  seems  to  be  clear,  therefore,  that  at  no  time  prior  to  the  issu- 
ance of  the  1942  permit  did  the  Hubbell  Company  file  an  applica- 
tion for  the  stock-driveway  and  canceled  homestead  lands,  and  that 
these  lands  were  purportedly  added  to  the  Hubbell  allotment  by  the 
district  grazier  on  his  own  initiative. 

In  his  decision  rejecting  Mr.  Boyd's  application,  the  district  gra- 
zier admitted  that  the  Hubbell  Company  had  failed  to  make  an 
application  for  the  stock-driveway  land,  but  he  asserted  that,  under 
decisions  of  the  Department,  land  can  be  included  in  an  allotment 
although  no  application  has  been  filed  for  the  land. 

It  is  true  that,  in  some  departmental  decisions,  it  has  been  stated 
that  the  determination  of  the  particular  area  in  which  grazing  is 
to  be  permitted  is  a  matter  which  is  committed  solely  to  the  discre- 
tion of  the  Department.  However,  most  of  those  cases  involved 
situations  where  the  available  Federal  range  was  insufficient  to  meet 
the  needs  of  all  the  qualified  applicants,  and  proportionate  allot- 
ments had  been  made  to  all  the  applicants;  and  thereupon  some  of 
the  applicants  claimed  portions  of  the  range  alloted  to  others,  on 
the  ground  that  they  had  used  those  portions  of  the  range  prior  to 
the  enactment  of  the  Taylor  Grazing  Act.  It  was  in  response  to 
that  sort  of  claim  that  the  departmental  decisions  stated  that  the 
determination  of  the  respective  areas  in  which  applicants  will  be 
permitted  to  graze  is  a  matter  committed  to  the  discretion  of  the 
Department.  National  Livestock  Company  and  Zack  Cox,  A-21222 
(July  7,  1938)  ;  E.  B.  Hackler,  A-23168  (February  10,  1942) ;  Alice 
and  L.  A,  Matter,  A-23264  (March  27,  1942). 

In  another  case,  where  an  application  for  additional  range  was 
rejected  because  the  applicant  had  shown  no  need  for  it,  the  depart- 
mental decision  said  that  the  number  of  livestock  applied  for  was 
the  prime  determining  factor  in  adjudicating  an  application,  and 
that  after  the  matter  of  the  proper  number  of  livestock  had  been 
determined,  such  range  would  be  allotted  as  would  provide  grazing 
facilities  for  the  number  of  livestock  permitted.  W.  L.  Fite,  A-22834 
(August  26,  1941).  That  statement,  however,  did  not  imply  that 
additional  range  would  be  allotted  in  the  absence  of  an  application 
for  it.  Moreover,  in  that  case  an  application  for  additional  range 
had  actually  been  filed. 

The  case  most  nearly  in  point  respecting  the  question  involved 
here  is  James  Bundy,  A-24438  (June  3,  1947).  In  that  case,  two 
conflicting  applications  were  filed  for  the  Ei/o  of  a  sec.  9.  It  was 
held  that  in  order  to  resolve  the  conflict,  an  equitable  division  of 
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the  entire  section  should  be  made  between  the  parties,   although 
neither  had  applied  for  the  WV2  of  sec.  9. 

It  is  apparent  that  none  of  the  cases  mentioned  above  is  at  all 
similar  to  the  case  now  under  consideration.  All  the  cases,  except 
the  Fite  case,  were  concerned  with  conflicting  applications  for  the 
same  range.  Naturally,  in  making  allocations  of  the  available  range, 
it  may  be  necessary  to  disregard  the  requests  for  specific  lands  in 
adjudicating  the  various  applications.  In  the  present  case,  however, 
the  additional  range  was  simply  given  to  the  Hubbell  Company  on 
the  basis  of  applications  filed  by  that  company  for  other  lands, 
which  were  also  awarded  to  the  company.  There  was  not  involved 
any  problem  of  adjudicating  conflicts  between  contending  applicants 
for  the  same  range.  Moreover,  although  applicants  in  cases  re- 
ferred to  above  may  have  been  allotted  lands  for  which  they  had 
not  specifically  applied  ,the  lands  were  given  to  them  in  substitution 
for  other  lands  for  which  they  had  applied.  This  is  not  true  of 
the  present  case,  where  the  Hubbell  Company  was  given  all  the  land 
for  which  it  applied  and,  in  addition,  was  given  14  sections,  or  8,960 
acres,  of  land  for  which  it  had  never  applied. 

The  impropriety  of  adding  this  additional  range  to  the  Hubbell 
allotment  in  the  absence  of  an  application  for  it  is  clearly  appar- 
ent when  the  situation  in  the  vicinity  of  these  lands  during  the 
period  1938-1944  is  considered.  Most  of  the  stock-driveway  land 
was  flanked  on  both  sides  by  lands  owned  by  persons  other  than  the 
Hubbell  Company.  Some  of  the  landowners  owned  lands  on  both 
sides  of  the  driveway.  The  Hubbell  Company  only  owned  an  iso- 
lated 40-acre  tract  bordering  on  the  driveway  and  another  tract 
which  had  a  frontage  on  the  driveway  of  one-quarter  mile.  On 
December  9,  1938,  the  advisory  board  recommended  that  the  drive- 
way be  revoked  and  that  the  land  be  allotted  "to  adjoining  ranch- 
ers." In  fact,  one  of  the  adjoining  landowners,  R.  R.  Stansberry, 
filed  a  premature  application  for  the  stock-driveway  land  before  it 
was  restored  from  the  withdrawal.  Despite  the  interest  of  the  ad- 
joining landowners,  the  stock-driveway  land  was  promptly  assigned 
to  the  Hubbell  Company  when  it  became  available. 

It  may  be  true  that  some  or  all  of  the  adjoining  landowners,  like 
Mr.  Stansberry,  lacked  sufficient  water  to  support  an  allotment  of 
the  stock-driveway  or  canceled  homestead  lands  to  them.  Nonethe- 
less, they  should  at  least  have  been  afforded  an  opportunity  to  apply 
for  the  lands  and  to  attempt  to  show  their  qualifications. 

It  is  also  true  that  the  1938  range  code  did  not  require  that  any 
notice  be  given  of  the  restoration  to  the  Federal  range  of  land 
formerly  included  in  entries,  withdrawals,  etc.  However,  the  almost 
automatic  assignment  of  the  stock-driveway  land  and  canceled  home- 
stead lands  to  the  Hubbell  Company  as  the  lands  became  available 
effectively  prevented  others  from  applying  for  the  lands  and  was 
inappropriate. 

Not  only  did  the  Hubbell  Company  fail  to  file  an  application  for 
the  stock-driveway  and  canceled  homestead  lands,  but  it  did  not  at 
any  time  offer  any  base  property  to  support  an  allotment  of  these 
lands  to  the  company.  This  fact  supports  the  conclusion  that  the 
company  never  intended  that  any  of  its  applications  should  extend 
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to  these  lands,  for  it  is  a  known  requirement  that  base  property 
must  be  offered  to  support  an  allotment  of  the  Federal  range.  In 
this  connection,  it  perhaps  should  be  mentioned  that,  according  to 
the  record,  the  Hubbell  Company  did  develop  in  the  fall  of  1938  a 
full-time  water  well  on  its  40-acre  tract  bordering  on  the  stock- 
driveway.  The  allotment  of  the  stock-driveway  land  to  the  com- 
pany was  probably  based  upon  that  water.  However,  if  so,  this 
action  was  taken  sua  sponte  by  the  grazing  officials;  at  no  time  did 
the  company  ever  offer  that  water  as  a  base  for  an  allotment  of  the 
stock-driveway  land. 

It  must  be  concluded  that,  as  the  Hubbell  Company  had  never 
applied  for  the  stock-driveway  and  canceled  homestead  lands  and 
had  never  offered  any  base  property  for  an  allotment  of  these  lands, 
the  inclusion  of  such  lands  in  its  1942  permit  contravened  the  Fed- 
eral Range  Code  of  1938,  which  clearly  contemplated  that  grants  of 
grazing  privileges  should  be  made  only  upon  a  properly  supported 
application  for  such  privileges.  Accordingly,  the  permit  should  be 
canceled  to  the  extent  that  it  includes  the  stock-driveway  and  can- 
celed homestead  lands  and  any  other  lands  that  may  be  found  to  be 
in  the  same  category.* 

The  Hubbell  permit  appears  to  be  valid  so  far  as  the  vacant 
lands  are  concerned.  These  lands  were  part  of  the  Federal  range 
at  the  time  when  the  first  Hubbell  application  was  filed  on  July  1, 
1936,  and  the  application  may  properly  be  read  as  including  those 
lands. 

The  cancellation  of  the  Hubbell  permit  is  not  barred  by  the  sav- 
ing clause  in  the  Federal  Range  Code,  as  revised  on  September  23, 
1942  (43  CFR,  Part  161).  That  clause  (43  CFR  161.7)  provides 
that: 

So  far  as  practicable,  and  consistent  with  the  purposes  and  provisions  of  the 
act  and  the  basic  policy  and  plan  of  administration  outlined  in  §  161.1(a)  of  the 
Federal  Range  Code  for  Grazing  Districts,  the  provisions  of  §  161.6(b)  of  the 
Code  will  not  be  applied  to  the  prejudice  of  the  position  of  anyone  who  on  Septem- 
ber 23,  1942,  was  the  holder  of  a  grazing  license  or  permit  or  who  on  that  date 
had  pending  an  application  therefor. 

This  provision  only  preserves  the  rights  of  the  holder  on  September 
23,  1942,  of  a  valid  grazing  license  or  permit,  and  does  not  benefit 
the  holder  of  a  permit  or  license  which  was  issued  in  disregard  of 
the  regulations. 

The  land  which  is  restored  to  the  Federal  range  as  a  result  of  the 
partial  cancellation  of  the  Hubbell  permit  will  be  subject  to  admin- 
istration as  "additionally  available"  land  under  section  161.6(e)  of 
the  Federal  Range  Code.  There  are  indications  in  the  previous  de- 
cisions on  this  appeal  that  the  stock-driveway  land  and  canceled 
homestead  lands  have  been  treated  as  though  they  were  lands  which 
were  subject  to  grazing  during  the  6 -year  priority  period  preceding 
June  28,  1934,  and  which  were  therefore  subject  to  certain  preference 
rights.  This  is  not  the  case.  See  James  Bundy,  swpra;  state  of 
J.  N.  Wells,  57  I.D.  213  (1940):  Roman  0.  Nunez  et  at.,  56  I.D. 
363  (1938)  ;  Jess  TF.  Corn,  A-24308  (October  25,  1946). 

4  The  files  Indicate  that  there  may  be  other  stock-driveway  and  canceled  homestead 
lands,  not  involved  in  the  Boyd  application,  which  were  included  in  the  Hubbell  allot- 
ment without  any  application  having  been  filed  by  the  company  for  those  lands. 
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One  other  error  in  the  Hubbell  permit  should  be  noted.  The  per- 
mit issued  to  the  Hubbell  Company  on  January  13,  1942,  improp- 
erly listed  the  a.u.m.'s  of  feed  allowed.  The  permit  was  recalled 
for  correction,  but,  in  issuing  a  new  corrected  permit,  the  term  of 
the  permit  was  changed  from  July  1,  1942-June  30,  1952,  to  July  1, 
1945-June  30,  1955.  This,  in  effect,  extended  the  term  of  the  permit 
for  three  years,  in  violation  of  section  3  of  the  Taylor  Grazing  Act 
(43  U.S.C.,  1946  ed.,  sec.  315b),  which  provides  that  the  term  of  a 
permit  should  be  corrected  so  as  to  eliminate  this  improper  extension. 

Therefore,  pursuant  to  the  authority  delegated  to  me  by  the  Sec- 
retary of  the  Interior  (sec.  23,  Order  No.  2509;  14  F.R.  307),  the 
decision  of  the  Associate  Director  of  the  Bureau  of  Land  Manage- 
ment is  reversed,  the  Hubbell  permit  is  canceled  to  the  extent  that 
it  includes  the  stock-driveway  and  canceled  homestead  lands  and 
other  lands  that  may  be  found  to  be  in  the  same  category,  the  term 
of  the  Hubbell  permit  (to  the  extent  that  it  is  valid)  is  corrected 
so  as  to  read  from  July  1,  1942,  to  June  30,  1952,  and  the  case  is 
remanded  to  the  Bureau  of  Land  Management  for  reconsideration 
of  the  Boyd  application  in  accordance  with  the  views  expressed  in 
this  decision. 

Mastin  G.  White, 

Solicitor, 


0.  R.  BRITAIN,  Appellant 
A-25962  Decided  January  2Ji,,  1951 

1.1  General — Authority  of  the  Department 

The  provisions  of  State  law  (referring  to  trespass  upon  open  range  lands) 
cannot  limit  the  Secretary  of  the  Interior  in  the  exercise  of  authority  con- 
ferred on  him  by  Congress  to  make  rules  and  regulations  for  the  orderly  use 
of  the  Federal  range. 

1.5  General — Conict  With  State  Law 

In  a  proceeding  involving  unauthorized  use  of  Federal  range  in  a  grazing  dis- 
trict administered  under  the  Taylor  Grazing  Act,  it  is  no  defense  that  such 
range  was  unfenced  at  the  time  of  such  use  even  though,  under  the  law  of 
the  State  in  which  such  range  is  located,  lack  of  fencing  may  justify  or 
excuse  the  unauthorized  grazing. 

DECISION 

O.  R.  Britain  has  appealed  from  a  decision  of  June  27,  1950,  by 
the  Director  of  the  Bureau  of  Land  Management  which  affirmed  an 
examiner's  decision  holding  that  Mr.  Britain's  livestock  had  grazed 
on  the  Federal  range  in  violation  of  regulations  issued  pursuant  to 
the  Taylor  Grazing  Act,  as  amended  (43  U.S.C.,  1946  ed.,  sec.  315 
et  seq.)^  and  that  Mr.  Britain  was  indebted  to  the  United  States  for 
the  sum  of  $14.40  for  the  unauthorized  grazing  use  of  public  land 
within  Wyoming  Grazing  District  No.  2.  In  accordance  with  43 
CFR  161.11(c),  Mr.  Britain  was  denied  further  grazing  privileges 
under  the  10-year  permit  granted  to  him  on  August  3,  1942,  until 
he  pays  the  amount  found  to  be  due  to  the  United  States  for  the 
unauthorized  use  of  the  range. 
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The  regulations  which  Mr.  Britain  was  found  to  have  violated  are 
subparagraphs  (1)  and  (2)  of  paragraph  (a)  of  43  CFR  161.10^ 
which  prohibit  the  grazing  of  livestock  upon  or  the  driving  of  live- 
stock across  the  Federal  range,  including  stock  driveways,  without 
an  appropriate  license  or  permit,  or  in  violation  of  the  terms  of  a 
license  or  permit. 

The  examiner's  decision  was  rendered  after  a  hearing  held  on 
February  14,  1950,  at  Lander,  Wyoming,  upon  an  order  served  upon 
Mr.  Britain  to  show  cause  why  his  permit  should  not  be  reduced  or 
revoked,  and  satisfaction  of  damages  made,  in  accordance  with  the 
regulation  in  43  CFR,  1949  Cum.  Pocket  Supp.,  161.11(d).  This 
regulation  provides  in  part  as  follows: 

*  *  *  If  upon  the  hearing  of  the  order  to  show  cause  the  violation  with  which 
the  licensee  or  permittee  is  charged  is  established  to  the  satisfaction  of  the 
examiner,  he  will  render  a  decision  finding  the  amount  of  damages  and  directing 
the  regional  administrator  to  reduce  or  revoke  the  license  or  the  permit,  if  the 
facts  so  warrant. 

Mr.  Britain  contended  before  the  examiner  that  this  proceeding  is 
not  proper  because  the  Federal  range  here  involved  was  unfenced, 
and  that,  under  Wyoming  law,  the  owner  of  livestock  is  not  liable 
for  trespass  if  such  livestock  wander  and  graze  upon  the  unfenced 
land  of  another.  This  proceeding  is  based  upon  an  alleged  violation 
of  a  regulation  issued  pursuant  to  a  Federal  statute.  Section  2  of 
the  Taylor  Grazing  Act  (43  U.S.C,  1946  ed.,  sec.  315a)  authorizes 
the  Secretary  of  the  Interior,  inter  alia^  to  make  rules  and  regula- 
tions providing  for  the  orderly  use  of  Federal  range.  The  exercise 
of  that  authority  cannot  be  limited  by  State  legislation.^ 

Accordingly,  it  appears  that  the  decision  of  the  Director  of  the 
Bureau  of  Land  Management  was  correct. 

Therefore,  pursuant  to  the  authority  delegated  to  the  Solicitor  by 
the  Secretary  of  the  Interior  (sec.  23,  Order  No.  2509;  14  F.R.  307), 
the  decision  of  the  Director  of  the  Bureau  of  Land  Management 
is  affirmed. 

Mastin  G.  White, 

Solicitor, 


M.  P.  DEPAOLI  AND  SONS,  Appellants 
A-25978  Decided  March  29, 1951 

3.1  Appeal  Procedure — Right  of  Appeal 

One  who  is  granted  all  the  grazing  privileges  to  which  his  base  property  en- 
titled him  does  not  have  any  standing  to  complain  of  the  allotment  made 
to  others. 

3.9  Appeal  Procedure — Scope  of  Proceedings 

Consideration  on  appeal  may  properly  be  limited  to  such  issues  as  were  raised 
by  the  appellants  at  the  hearing  before  the  Examiner  in  a  case  involving  the 
granting  of  grazing  privileges  and  a  rehearing  will  not  be  granted  to  deter- 
mine an  issue  not  so  raised. 


1  See  United  States  v.  Thompson,  41  F.  Supp.  13,  15  (D.  Wash.,  1941)  ;  Memorandum 
dated  June  2,  1945,  of  the  Director,  National  Park  Service,  to  Regional  Director,  Region 
III,  on  "Livestock  Trespassing  on  Government  Lands  in  Carlsbad  Caverns"  ;  43  U.S.C, 
1946  ed.,  sec.  315m. 
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3.13  Appeal  Procedure — Admissibility  of  Evidence 

Records  of  the  Bureau  of  Land  Management  are  public  records  of  which  notice 
is  taken  by  the  Department  in  rendering  decisions. 

4.1  Apportionment  of  the  Federal  Kange — Area  of  Use 

An  applicant  for  grazing  privileges  is  not  entitled  to  graze  on  a  particular  area 
of  public  land  solely  because  he  and  his  predecessors  have  grazed  on  the 
area  over  a  long  period  of  time. 

In  a  grazing  district  where  land  is  base,  a  person  who  owns  water  rights  is 
not  entitled  merely  by  reason  of  the  ownership  of  such  rights  to  grazing 
privileges  on  the  land  surrounding  the  waters  in  which  the  rights  are  claimed. 

4.3  Apportionment  of  the  Federal  Range — Individual  Allotments 

Where  the  summit  of  a  mountain  range  was  the  approximate  dividing  line 
between  the  private  lands  of  appellants  and  the  private  lands  of  interveners, 
and  Federal  lands  in  the  area  were  in  a  checkerboard  pattern,  a  division 
of  the  grazing  allotments  of  the  appellants  and  of  the  interveners  at  the 
summit  was  proper. 

15.3  Eeview  Proceedings — Eehearing 

Consideration  on  appeal  may  properly  be  limited  to  such  issues  as  were  raised 
by  the  appellants  at  the  hearing  before  the  Examiner  in  a  case  involving  the 
granting  of  grazing  privileges  and  a  rehearing  will  not  be  granted  to  deter- 
mine an  issue  not  so  raised. 

DECISION 

This  appeal  concerns  the  question  of  the  allotment  of  grazing  privi- 
leges in  four  townships  of  land  (Ts.  21  and  22  N.,  Ks.  22  and  23  E., 
M.D.M.,  Nevada)  in  the  Eeno  Unit  of  Nevada  Grazing  District 
No.  3.  Practically  all  of  Ts.  21  and  22  N.,  K.  22  E.,  lie  on  the  west 
slope  of  the  Virginia  Mountains.  The  remainder  of  these  two  town- 
ships and  all  of  Ts.  21  and  22  N.,  K.  23  E.,  lie  on  the  east  slope  of 
the  mountain  range.  The  public  domain  in  the  four  townships  is 
checkerboard,  the  odd-numbered  sections  having  been  included  a 
railroad  land  grant. 

It  appears  from  the  record  that  since  1903  the  appellants  and 
their  predecessors  in  interest  have  grazed  over  the  entire  area.  The 
interveners  and  their  predecessors  in  interest  have  grazed  over  the 
same  area  since  1902. 

Following  the  enactment  of  the  Taylor  Grazing  Act  (43  U.S.C., 
1946  ed.,  sec.  315  et  seq,)  and  beginning  in  1935,  the  appellants  were 
granted  annual  licenses  to  graze  in  common  over  the  four  townships 
mentioned  above.  In  1942,  however,  under  a  range  management 
plan  dated  June  12,  1942,  the  appellants  were  issued  a  license  which 
permitted  grazing  only  on  the  east  slope  of  the  Virginia  Mountains. 
The  license  was  otherwise  unchanged  as  to  the  number  of  cattle  and 
the  season  of  use. 

The  appellants  apparently  continued  to  graze  on  both  sides  of  the 
mountain  range  until  1947.  They  later  claimed  that  they  did  not 
know  about  the  1942  change  in  the  license  until  a  dispute  arose  with 
intervener  Stead  in  1946.  Thereafter,  in  their  application  of  Decem- 
ber 12,  1947,  later  amended  on  February  17,  1948,  the  appellants  re- 
quested the  same  grazing  privileges  that  they  had  been  granted  before 
the  1942  change,  i.e.,  the  right  to  graze  over  the  four  townships. 

On  March  2,  1948,  the  district  grazier  (now  the  range  manager), 
acting  in  accordance  with  the  recommendations  of  the  advisory  board, 
offered  the  appellants  a  license  to  graze  in  common  only  on  the  east 


554    DEPARTMENT  OF  THE  INTERIOR  GRAZING  DECISIONS,  1936-1958 

slope  of  the  Virginia  Mountains.  Upon  the  appellants'  appeal  from 
that  decision,  a  hearing  was  held  before  an  examiner.  James  E. 
Stead  and  Sons,  W.  C!  McCluskey,  and  others  intervened  in  the 
proceedings.  It  was  stipulated  at  the  hearing  that  the  issue  was 
whether  the  appellants'  grazing  privileges  were  correctly  restricted 
to  the  east  slope  of  the  mountains.  Following  the  hearing,  the  ex- 
aminer affirmed  the  district  grazier's  decision  with  a  slight  modifica- 
tion, whereupon  the  appellants  appealed  to  the  Director  of  the 
Bureau  of  Land  Management.  On  June  1,  1950,  the  examiner's 
decision  was  affirmed  by  the  Assistant  Director  of  the  Bureau.  The 
present  appeal  to  the  head  of  the  Department  followed. 

The  primary  issue  to  be  considered  on  this  appeal  is  the  propriety 
of  restricting  the  appellants'  grazing  privileges  to  the  east  slope  of 
the  Virginia  Mountains. 

The  appellants  contend  that  the  decision  below  is  arbitrary  and 
unreasonable  in  that  it  does  not  safeguard  their  long-established 
grazing  privileges  on  the  west  slope  of  the  mountains.  They  also 
assert  that  their  exclusion  from  the  west  slope  amounts  to  a  depriva- 
tion of  the  use  of  waters  to  which  they  have  a  vested  right. 

It  is  clearly  established  that  long-continued  use  does  not  entitle  a 
person  to  continue  to  graze  his  livestock  on  a  particular  area  of 
public  land.  National  Livestock  Company  and  Zack  Cox^  A-21222 
(July  7,  1938) ;  R.  B.  Uachler,  A-23168  (February  10,  1942) ;  Alice 
and  L.  A.  Matter,  A-23264  (March  27,  1942) ;  Zack  P.  Mathes, 
A-23698  (September  30,  1943).  Hence,  the  appellants  do  not  have 
a  vested  right  to  graze  their  livestock  on  the  west  slope  of  the  Vir- 
ginia Mountains  merely  because  they  and  their  predecessors  previ- 
ously used  the  range  there  for  many  years. 

With  respect  to  the  appellants'  assertion  regarding  water  rights 
on  the  west  slope,  it  may  be  noted  that  the  possession  of  water  in 
this  area  is  irrelevant  to  the  legal  question  before  us,  as  land  is  the 
base  for  the  granting  of  grazing  privileges  in  Grazing  District  No.  3. 
It  may  be  that  the  appellants  do  have  water  rights  on  the  west  slope, 
but,  if  so,  the  mere  possession  of  such  rights  does  not  entitle  them 
to  graze  their  livestock  on  the  west  slope.  Consequently,  it  is  un- 
necessary to  pass  upon  the  validity  of  the  claim  asserted  by  the 
appellants  respecting  water  rights. 

It  appears  that  the  appellants'  grazing  privileges  were  restricted 
to  the  east  slope  commencing  in  1942  because  at  that  time  the  inter- 
vener Stead  had  completed  the  acquisition  of  certain  railroad  lands 
on  the  west  slope,  thus  placing  all  private  land  on  the  west  slope  in 
the  hands  of  interveners  Stead  and  McCluskey,  with  minor  excep- 
tions. Since  the  appellants  owned  or  controled,  with  minor  excep- 
tions, all  the  private  land  in  these  townships  on  the  east  slope  of 
the  mountain,  it  appears  that  a  division  of  the  range  at  the  summit 
was  proper  and  was  an  example  of  good  range  management,  in  that 
it  divided  the  range  and  thus  lessened  the  possibility  of  trespass  on 
private  lands. 

The  appellants  contend  that  the  interveners  are  not  qualified  to 
use  the  western  slopes.  The  qualifications  of  the  interveners  are  not 
in  issue  and  have  no  necessary  bearing  upon  the  propriety  of  the 
appellants'  allotment.  That  is  to  say,  if  the  appellants'  base  property 
has  been  accorded  full  recognition  in  the  award  of  grazing  privileges, 
the  appellants  do  not  have  any  standing  to  complain  of  the  allotments 
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made  to  others.     Cf.  Vem  Parman  et  al.^  A-25715   (December  27, 
1950). 

The  appellants  argue  that  the  grazing  privileges  granted  by  their 
license  are  lower  than  those  for  which  their  base  property  is  qual- 
ified. However,  the  record  indicates  that  all  the  property  offered 
as  base  by  the  appellants  has  been  recognized  in  the  awarding  of 
grazing  privileges.  The  license  granted  to  the  appellants  in  1948 
allowed  them  1,773  animal-unit  months  of  grazing. 

It  appears  from  the  testimony  of  the  manager  of  the  Reno  Range 
Unit  that  the  appellants'  individual  allotment  on  the  east  slope  of  the 
Virginia  Mountains  has  a  carrying  capacity  of  1,749  animal-unit 
months,  which  is  substantially  equal  to  the  privileges  granted.  In 
any  event,  the  question  of  the  sufficiency  of  the  appellants'  allotment 
was  not  brought  into  issue  at  the  hearing  in  the  present  proceeding 
(although  the  statement  was  made  by  R.  D.  Depaoli,  one  of  the 
appellants,  that  their  herd  would  have  to  be  cut  down  if  they  were 
not  permitted  to  graze  on  the  west  slope),  and  the  question  cannot 
properly  be  decided  at  this  time. 

Moreover,  even  if  the  allotment  were  insufficient,  the  remedy 
would  not  necessarily  lie  in  permitting  the  appellants  to  graze  on 
the  west  slope.  This  problem  can  be  considered  when  the  appellants 
again  apply  for  grazing  privileges. 

The  appellants  complain  that  the  examiner  permitted  the  intro- 
duction of  the  official  files  and  records  of  the  Bureau  of  Land  Man- 
agement concerning  their  grazing  operations,  over  the  objections  of 
counsel  for  the  appellants.  The  records  of  the  Bureau  of  Land 
Management  are  public  records  of  which  this  Department  takes 
notice  in  rendering  its  decisions.  See  Leightner  v.  Hodges^  3  L.  D. 
193  (1884);  Ward's  Heirs  v.  Laborroque,  22  L.  D.  229  (1890). 
Furthermore,  the  only  document  specifically  objected  to  by  counsel 
for  the  appellants  during  the  course  of  the  hearing  was  a  letter 
from  the  State  Engineer  of  Nevada  addressed  to  the  district  grazier, 
stating  the  water  rights  of  record  in  the  disputed  area  (Transcript^ 
p.  90).  The  letter  was  received  as  Intervener's  Exhibit  No.  1. 
Since  the  question  of  water  rights  was  not  relevant  to  the  decision 
of  any  issue  involved  in  the  proceeding,  the  appellants  were  not 
injured  by  the  admission  of  this  evidence. 

Finally,  the  appellants  request  a  rehearing  of  the  case,  on  the 
ground  that  they  are  now  in  a  position  to  produce  witnesses  familiar 
with  the  range  who  were  not  available  at  the  first  hearing,  and  who 
can  testify  that  the  range  on  the  east  side  of  the  mountains  allotted 
to  the  appellants  under  the  decision  is  insufficient  for  their  uses 
unless  their  herd  is  reduced.  As  pointed  out  above,  the  question  as 
to  the  sufficiency  of  the  appellants'  allotment  cannot  properly  be 
decided  in  the  present  proceeding  because  it  was  not  raised  at  the 
hearing.  Accordingly,  there  would  be  no  justification  for  granting 
a  rehearing  to  determine  such  question. 

Therefore,  pursuant  to  the  authority  delegated  to  the  Solicitor 
by  the  Secretary  of  the  Interior  (sec.  23,  Order  No.  2509;  14  F.R. 
307),  the  decision  of  the  Assistant  Director  of  the  Bureau  of  Land 
Management  is  affirmed. 

Mastin  G.  White, 

Solicitor. 
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SCORTJP-SOMERVILLE  CATTLE  COMPANY,  Appellant 
A-25897  Decided  March  SO,  1951 

15.1  Review  Proceedings — Procedure 

A  decision  of  the  Director  of  the  Bureau  of  Land  Management  on  an  appeal 
involving  allotments  on  the  Federal  range  v^hich  states  that  the  parties  are 
not  qualified  to  the  extent  authorized  under  their  present  licenses  is  not  a 
final  determination  on  the  qualifications,  but  merely  the  tentative  determina- 
tion necessary  to  initiate  proceedings  to  cancel  or  reduce  licenses  as  providM 
in  the  regulations  and  is  not  therefore  appealable  to  the  Department. 

DECISION 

On  December  2, 1946,  the  district  grazier  (now  known  as  the  range 
manager)  made  individual  allotments  to  the  Scorup-Somerville 
Cattle  Company,  Adams  Brothers,  and  Summers-Redd,  and  desig- 
nated a  common-use  area  for  grazing  by  Scorup-Somerville  and 
Adams  Brothers  within  the  territory  of  Unit  7  of  Utah  Grazing 
District  No.  6  known  as  the  Hart  Draw-Hart  Point  area.  These 
three  livestock  operators  are  the  only  licensees  within  the  area. 
Scorup-Somerville  appealed  from  the  district  grazier's  action,  and 
Adams  Brothers  and  Summers-Redd  intervened. 

The  examiner  who  considered  the  appeal  held,  on  April  15,  1949, 
that  the  apportionment  of  the  range  by  the  district  grazier  was  fair 
and  equitable  and  that,  based  on  each  operator's  presently  permitted 
use  in  the  area,  each  licensee  received  approximately  its  proportionate 
share  of  the  available  range.  The  examiner  ajSirmed  the  decision  of 
the  district  grazier. 

Scorup-Somerville  appealed  to  the  Director  of  the  Bureau  of 
Land  Management,  who,  on  January  3,  1950,  modified  the  examiner's 
decision.  The  Director  determined  that  the  allotments  as  established 
were  practical  and  substantially  correct  from  the  standpoint  of  the 
topography  of  the  area.  He  noted,  however,  that  the  licenses  issued 
to  graze  in  the  area,  upon  which  the  individual  allotments  were 
based,  conferred  grazing  privileges  in  excess  of  the  carrying  capacity 
of  the  range,  in  violation  of  section  161.6(c)(3)  of  the  Federal 
Range  Code  for  Grazing  Districts  (43  CFR  161.6(c)  (3)).  He  held 
that  to  the  extent  that  the  privileges  conferred  by  the  licenses  ex- 
ceeded the  capacity  of  the  range,  they  were  improperly  issued.  He 
also  found  that  the  qualifications  of  Scorup-Somerville  and  Adams 
Brothers  would  not  support  their  present  licenses,  and  he  remanded 
the  case  for  further  action  by  the  range  manager,  in  accordance  with 
the  procedure  outlined  in  section  161.9(d)  of  the  Range  Code  (43 
CFR  161.9(d) ),  to  reduce  the  total  grazing  privileges  to  the  carrying 
capacity  of  the  range  and  to  adjust  the  licenses  of  the  parties  into 
conformity  with  their  qualifications. 

Scorup-Somerville  and  Adams  Brothers  have  appealed  from  the 
Director's  decision  to  the  head  of  the  Department.  They  contend 
that  it  was  error  for  the  Director  to  pass  upon  their  qualifications  to 
graze  in  the  area. 
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It  appears,  however,  that  the  decision  of  the  Director  is  nothing 
more  than  the  tentative  determination  required  to  be  made  by  the 
Bureau  of  Land  Management  in  order  to  initiate  proceedings  under 
section  161.9(d)  of  the  Eange  Code  to  cancel,  either  in  Avhole  or  in 
part,  licenses  or  permits  when  there  is  reason  to  believe  that  such 
licenses  or  permits  may  have  been  improperly  issued. 

Section  161.9(d)  of  the  Kange  Code  provides  for  cases  in  which 
"it  shall  appear  to  the  Bureau  of  Land  Management  that  a  license 
or  permit  confers  grazing  privileges  in  excess  of  those  properly 
allowable  under  the  act  and  the  Federal  Kange  Code  *  *  *."  That 
section  sets  out  the  procedure  to  be  followed  after  the  tentative  de- 
termination contemplated  by  the  section  is  made.  This  includes 
notice  and  full  opportunity  to  be  heard. 

The  present  record  indicates  that  the  outstanding  licenses  were 
issued  following  a  range  survey  of  the  Hart  Draw-Hart  Point  area 
made  in  1939  and  1940.  That  survey  showed  that  there  were  5,647 
animal-unit  months  of  available  feed  on  the  range  within  the  area, 
for  distribution  to  qualified  applicants.  Thereafter,  the  three  op- 
erators were  granted  grazing  privileges  on  this  and  other  areas 
within  Utah  Grazing  District  No.  6,  presumably  on  the  basis  of 
adjudications  made  by  the  Grazing  Service.^  Under  those  adjudica- 
tions, as  interpreted  by  the  district  grazier,  the  three  operators 
apparently  were  licensed  in  the  Hart  Draw-Hart  Point  area  for  a 
total  of  7,155  animal-unit  months,  as  against  the  available  range  of 
6,647  animal-unit  months.  The  Director  was  therefore  justified  in 
initiating  proceedings  looking  toward  the  reduction  of  the  licenses, 
as  provided  for  in  section  161.9(d). 

In  so  far  as  the  Director's  decision  deals  with  the  qualifications  of 
the  parties  to  graze  within  the  area,  this,  too,  must  be  regarded 
as  nothing  more  than  a  tentative  finding  under  section  161.9(d) 
that  the  parties  may  not  be  qualified  to  graze  to  the  extent  recognized 
in  their  present  licenses. 

Under  the  decision  of  the  Director,  the  parties  will,  of  course,  be 
given  a  full  opportunity  to  present  their  evidence  and  to  justify 
their  present  licenses  in  accordance  with  section  161.9(d). 

Therefore,  pursuant  to  the  authority  delegated  to  me  by  the  Sec- 
retary of  the  Interior  (sec.  23,  Order  No.  2509;  14  F.R.  307),  the 
case  is  remanded  to  the  Bureau  of  Land  Management  for  further 
proceedings  under  43  CFE  161.9(d),  and  without  prejudice  to  the 
right  of  any  party  to  appeal  again  to  the  head  of  the  Department 
if  aggrieved  by  the  final  action  taken  in  the  bureau  as  a  result  of 
such  proceedings. 

Mastin  G.  White, 

Solicitor. 


1  Effective  July  16,  1946,  the  Grazing  Service  was  abolished  and  its  functions  were 
transferred  to  the  Bureau  of  Land  Management  by  section  403,  Reorganization  Plan 
No.  3  of  1946  (11  F.R.  7875,  7876,  7776). 
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JOHN  W.  MILLER  ET  AL.,  Appellants 
A-25958  Decided  April  13,  1951 

3.6  Appeal  Procedure — Expiration  of  License  Period 

An  appeal  from  a  decision  which  affirmed  a  reduction  in  the  use  of  the  range 
by  one  month  during  the  year  1950  will  be  dismissed  as  moot,  there  being 
no  questions  in  issue. 

DECISION 

By  decisions  of  March  10  and  April  6,  1950,  the  range  manager 
of  Idaho  Grazing  District  No.  5  established  the  use  by  cattle  of  the 
Federal  range  within  the  district  for  the  1950  grazing  season.  The 
decisions  provided  that,  in  the  interest  of  conservation,  the  range 
was  not  to  be  used  for  grazing  cattle  during  the  month  of  Septem- 
ber 1950.  The  decisions  reduced  by  one  month  the  customary  use 
of  the  range  by  licensed  users  in  that  grazing  district. 

Appeals  were  filed  from  the  manager's  decision  of  March  10  by 
49  persons^  whose  grazing  privileges  were  curtailed  by  the  decision. 

On  June  21,  1950,  a  hearing  on  the  appeals,  extending  over  6  days, 
was  held  at  Shoshone,  Idaho.  The  examiner  recognized  15  persons^ 
as  interveners  at  the  hearing.  In  a  recommended  decision  of  July  7, 
1950,  the  hearing  examiner  affirmed  the  manager's  decision.  The 
permittees  and  licensees  filed  exceptions  and  a  supporting  brief 
against  the  examiner's  recommended  decision. 

On  August  15,  1950,  the  Director  of  the  Bureau  of  Land  Man- 
agement adopted  and  promulgated  the  hearing  examiner's  decision 
except  the  portion  of  that  decision  which  referred  to  a  further  re- 
duction in  the  use  of  this  range  during  1951. 

The  Director's  decision  found  that  the  action  of  the  range  manager 
was  reasonably  necessary  as  a  conservation  measure,  that  the  carry- 
ing capacity  of  the  range  is  much  less  than  its  authorized  use,  and 
that  the  proceedings  in  the  case  were  regularly  and  properly  con- 
ducted. The  decision  pointed  out  that  the  reduction  of  grazing 
privileges  is  authorized  by  the  Federal  range  code  in  these  circum- 
stances. 43  CFR  161.6(c)  (3)  provides  that  no  license  or  permit  will 
confer  grazing  privileges  in  excess  of  the  carrying  capacity  of  the 
range  to  be  used.  43  CFE  161.6(c)  (8)  provides  that  in  the  event  of 
range  depletion  resulting  from  drought  or  other  causes,  the  grazing 
privileges  that  may  be  exercised  under  any  license  or  permit  may 
be  reduced  in  whole  or  in  part,  and  for  such  period  of  time  as  may 
be  necessary. 

An  appeal  has  been  taken  to  the  head  of  the  Department  from  the 
Director's  decision. 


iJohn  W.  Miller,  J,  Wesley  Miller,  Hubert  Henderson,  C.  R.  Miller,  Earl  Fish,  E.  C. 
Asmussen,  Allen  Erwin,  Rudolph  Tschannen,  Ada  E.  Bray,  John  W.  Warren,  Earl 
McGinnis,  Floyd  Barnes,  Charles  Hobdey,  R.  E.  Floyd,  Andrew  Colvin,  William  Ultican, 
Jr.,  William  Ultican,  Sr.,  John  Varin,  Ray  Saunders,  L.  F,  Gibbons,  Walter  Gridley, 
J.  E.  Painter,  Hyrum  D.  Lee,  Ted  Wilson,  Fred  Bodenhofer.  Rex  Miller,  Georj^e  H. 
Slatter.  Kenneth  Daniels,  Van  E.  McCray,  O.  C.  Nielson,  Ermin  Gold,  Ferman  Nielson, 
G.  L.  Bemrose,  E.  L.  Leeper,  Frank  Varin,  Carson  Wallace,  Claude  Campbell,  Walter 
Prince,  W.  M.  Bryan,  A.  H.  Butler  &  Son,  Lieuru  W.  Lucke,  Wendell  Cranney.  Stewart 
Eisner,  Maude  E.  Townsley,  Henry  Radermacher,  Frank  Mink,  Leo  Rice,  Jesse  G.  Mason, 
and  T.  C.   Scheer. 

2  B,  D.  Heath,  Ray  Rinehart,  Harrv  W.  Harlock,  W.  C.  Ruberry  Estate.  Alfred  Laib, 
O.  F.  Hopson,  Chester  B.  Ross,  Senften  and  Parke,  Celia  Hall,  Ben  Ellis,  Earl  Ellis, 
O.  Potter,  Kenneth  Taylor,  Fritz  Hansten,  and  Allen  R.  Wheeler. 
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As  the  Director's  decision  affirmed  only  the  reduction  in  the  use 
of  the  range  during  the  grazing  season  of  1950,  there  are  no  questions 
in  issue  at  this  time.  Accordingly  the  appeal  from  the  Director's 
decision  must  be  dismissed  as  moot. 

Therefore,  pursuant  to  the  authority  delegated  to  the  Solicitor  by 
the  Secretary  of  the  Interior  (sec.  23,  Order  No.  2509;  14  F.R.  307), 
the  appeal  from  the  decision  of  the  Director  of  the  Bureau  of  Land 
Management  is  dismissed. 

W.  H.  Flanery, 
Acting  Solicitor, 

JONREED  LAURITZEN,  Appellant 
A-26276  Decided  Octoher  3, 1951 

15.1  Review  Proceedings — ^Procedure 

It  is  not  error  to  refuse  to  grant  an  extension  of  time  within  which  to  file  an 
appeal  from  a  decision  of  an  Examiner  where  the  request  is  filed  after  the 
expiration  of  the  30-day  period. 

DECISION 

Jonreed  Lauritzen  filed  an  application  dated  August  17,  1949,  to 
graze  150  cattle  and  10  horses  on  the  Federal  range  located  within 
Arizona  Grazing  District  No.  1,  from  May  1  to  April  30,  1950  (75 
percent  nonuse).  Mr.  Lauritzen 's  application  was  rejected  by  the 
range  manager  because  he  failed  to  show  ownership  or  control  of  base 
property  (water  in  this  district).  Mr.  Lauritzen  appealed  to  the 
examiner. 

The  case  came  on  for  hearing  on  November  28,  1949.  The  appel- 
lant appeared  on  his  own  behalf  but  he  failed  to  offer  any  evidence 
to  substantiate  his  application.  He  moved  for  a  continuance  of  the 
hearing  on  the  grounds  that  he  was  unable  at  that  time  to  produce 
enough  evidence  to  support  his  application  for  grazing  privileges 
and  that  the  production  of  such  evidence  would  require  an  exhaustive 
investigation  and  also  on  the  further  ground  that  he  had  been  denied 
the  right  to  examine  certain  records  in  the  local  office,  which  he 
considered  pertinent.  On  the  basis  of  the  denial  of  inspection  priv- 
ileges, the  appellant's  motion  was  granted  and  a  six-months  con- 
tinuance was  granted  by  the  examiner. 

The  matter  came  on  for  further  hearing  on  March  12,  1951,  and 
the  appellant  again  moved  the  examiner  to  continue  the  hearing  in 
order  that  he  might  continue  his  investigation.  The  motion  was 
denied  and  inasmuch  as  Mr.  Lauritzen  offered  no  further  evidence, 
the  examiner,  on  March  27,  1951,  dismissed  the  appeal. 

A  copy  of  the  examiner's  decision  was  served  on  Mr.  Lauritzen 
on  March  31,  1951,  and  on  April  3,  1951,  Mr.  Lauritzen  gave  notice 
of  his  intention  to  appeal  to  the  Director  of  the  Bureau  of  Land 
Management,  stating  that  no  transcript  was  requested.  Actually, 
Mr.  Lauritzen  did  not  file  an  appeal.  Instead,  he  made  application 
for  an  extension  of  time  within  which  to  file  his  appeal.  This  re- 
quest was  not  received  by  the  Bureau  of  Land  Management  until 
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May  9,  1951,  approximately  six  days  after  the  time  allowed  for  the 
filing  of  an  appeal  (43  CFK  161.9(1)).  Because  the  request  for  an 
extension  of  time  was  filed  after  the  time  for  filing  an  appeal  had 
expired,  the  Director,  on  June  26,  1951,  denied  Mr.  Lauritzen's 
application  for  an  extension  of  time. 

Mr.  Lauritzen  has  appealed  to  the  head  of  the  Department.  He 
contends  that  until  certain  investigations  into  criminal  acts  can  be 
completed  he  cannot  present  his  case  and  that  the  denial  of  his  request 
may  cause  him  to  lose  a  15-year  battle  over  range  privileges.  He 
does  not  enlarge  on  these  contentions.^ 

Notwithstanding  the  denial  of  Mr.  Lauritzen's  request  for  an 
extension  of  time,  the  record  made  at  the  two  hearings  has  been 
reviewed.  That  record  discloses  that  Mr.  Lauritzen  submitted  no 
evidence  to  support  his  application  for  grazing  privileges  and  that 
he  refused  to  divulge  the  nature  of  the  investigation  which  he  was 
making  or  to  state  how  the  results  of  that  investigation  might  affect 
his  rights  to  receive  grazing  privileges.  As  Mr.  Lauritzen  did  not 
support  his  application  for  grazing  privileges  with  evidence  that  he 
is  entitled  to  receive  such  privileges,  and  as  he  has  failed  to  make 
a  prima  facie  showing  of  his  ability  to  do  so  within  any  reasonable 
extension  of  time,  it  was  not  error  for  the  Director  to  decline  to 
grant  the  extension  requested. 

Therefore,  pursuant  to  the  authority  delegated  to  the  Solicitor  by 
the  Secretary  of  the  Interior  (sec.  23,  Order  2509;  14  F.K.  307),  the 
decision  by  the  Director  of  the  Bureau  of  Land  Management  is 
affirmed,  without  prejudice  to  the  right  of  Mr.  Lauritzen  to  submit 
another  application  for  grazing  privileges  on  the  Federal  range 
at  any  time  he  feels  that  he  can  establish  his  right  to  receive  such 
privileges. 

W.  H.  Flanery, 
Acting  Solicitor, 

SUMMIT  LAKE  INDIANS,  Appellants 
A-26314  Decided  March  21, 1952 

3.6  Appeal  Procedure — Expiration  of  License  Period 

A  decision  upon  appeal  will  be  rendered  even  though  the  period  for  which  the 
grazing  privileges  were  sought  has  passed,  where  the  issue  involved  is  a 
continuing  one. 

6.1  Base  Property  (Land) — Dependency  by  Use 

Where,  during  the  priority  period,  livestock  operators  obtained  grazing  permits 
on  an  Indian  reservation  in  order  to  accommodate  surplus  livestock,  the 
Indian  land  did  not  thereby  acquire  the  attribute  of  dependency  by  use. 

DECISION 

On  October  24,  1949,  an  application  was  filed  on  behalf  of  the 
Summit  Lake  Indians,  of  the  Summit  Lake  Reservation,  Nevada,  for 

1  In  a  letter  dated  September  14,  1951,  the  appellant  asks  that  "before  he  presents  the 
evidence  to  support  his  appeal  an  investigation  of  suspected  criminal  acts  be  made." 
The  Department  does  not  invesetigate  charges  of  this  vague  nature.  Any  specific  charges 
that  the  appellant  may  make  relating  to  matters  within  the  jurisdiction  of  this  Depart- 
ment will  be  investigated  if  the  facts  presented  in  connection  with  such  charges  warrant 
Investigation. 
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the  privilege  of  grazing  100  cattle  from  April  1,  1950,  to  August  15, 
1950,  on  the  Soldier  Meadows  Unit  of  Nevada  Grazing  District 
No.  2.^  The  address  of  the  applicants  was  given  as  c/o  Carson 
Indian  Agency,  Stewart,  Nevada. 

By  a  letter  dated  February  8,  1950,  the  applicants  were  notified 
that  the  advisory  board  of  the  district  had  recommended  that  the 
Indians'  application  be  rejected  for  failure  to  offer  base  properties 
for  the  preceding  two  years,  in  accordance  with  sec.  161.6(c)  (9)  of 
the  Federal  Kange  Code  (43  CFE  161.6(c)  (9)). 

By  a  letter  dated  February  15,  1950,  addressed  to  the  range  man- 
ager of  the  grazing  district,  the  superintendent  of  the  Carson  Indian 
Agency,  through  the  range  manager  of  the  agency,  protested  against 
the  advisory  board's  recommendation.  In  this  letter,  it  was  stated 
that  the  question  of  the  future  Indian  use  of  grazing  privileges  had 
been  informally  discussed  with  the  range  manager  of  the  grazing 
district  in  the  fall  of  1946  by  an  agency  representative,  but  that  no 
application  for  grazing  privileges  had  been  filed  since  the  privileges 
were  not  needed  in  the  1947-1949  period. 

In  a  decision  dated  March  6,  1950,  the  range  manager  sustained 
the  advisory  board's  recommendation,  stating  that  it  was  in  ac- 
cordance wdth  sections  161.2(g)  and  161.6(c)(9)  of  the  Federal 
Range  Code. 

The  applicants  appealed  from  the  range  manager's  decision,  and 
a  hearing  was  held  on  the  matter  before  an  examiner  of  the  Bureau 
of  Land  Management  at  Reno,  Nevada,  on  September  21,  1950. 
C.  W.  Fick  and  others^  were  recognized  as  interveners. 

The  Examiner  found,  in  a  decision  dated  October  13,  1950,  that 
the  range  manager's  decision  was  correct.  On  appeal,  the  Associate 
Director  of  the  Bureau  of  Land  Management  affirmed  the  Examiner's 
decision  on  July  9,  1951. 

The  appeal  to  the  head  of  the  Department  followed.  It  is,  in 
general,  a  reassertion  of  allegations  made  in  the  earlier  proceedings. 
At  this  point,  it  should  be  noted  that  the  period  for  w^hich  grazing 
privileges  were  sought  has  passed.  However,  since  it  is  likely  that 
the  same  issue  will  be  presented  in  the  future,  the  appeal  will  be  con- 
sidered in  order  that  the  range  manager  may  have  the  benefit  of  our 
views  in  passing  upon  future  applications  filed  by  the  present  ap- 
pellants.   See  0.  T.  Lingenfelter,  A-24494  (September  18,  1947). 

The  appellants  state  that  their  application  is  not  based  on  a 
limited  use  of  the  public  range  by  horses  owned  by  the  Indians,  but 
on  the  extensive  use  by  the  Parmans  of  reservation  lands  for  more 
than  15  years  in  connection  with  their  cattle  operations  on  the 
Federal  range.^  As  Exhibit  A,  a  copy  of  a  letter  purportedly  from 
Harold  Parman  is  offered  in  evidence.  The  letter  contains  the  fol- 
lowing paragraph: 

During  the  years  stated  Parman  Brothers  then  operating  the  Soldier  Meadows 
Unit  were  running  more  cattle  than  the  public  domain  in  that  area  would  carry, 
and  in  order  to  graze  them  rented  the  Summit  Lake  Indian  Reservation  on  a 
speculation  basis  to  graze  the  surplus  cattle. 


1  The    application    was    filed    pursuant    to    section    3    of    the    Taylor    Grazing    Act,    as 
amended   (43  U.S.C.,  1946  ed.,  sec.  315b). 

2  Parman  and  Urrels,   a  copartnership,  and  Harold  Parman,  Vern  R.  Parman,   George 
Schadler,   and   Ralph   Parman,   as   individuals. 

3  The  15-year  period  apparently  covered  from  1929  to  1944   (Tr.  p.  53).     The  Indians 
themselves  had  no  cattle  until  the  mid-1940's  (Tr.  p.  36). 
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The  present  allegations  must  be  considered  in  connection  with 
stipulations  made  at  the  hearing  by  the  parties  at  interest  (Tr. 
pp.  1-3).  At  that  time,  it  was  agreed  that  a  1940  dependent  prop- 
erty survey  had  revealed  that  Parman  livestock  had  been  removed 
from  public  land  and  placed  on  the  reservation  for  grazing  under 
permit,^  and  that  the  use  which  had  been  made  of  the  reservation 
under  these  operations  during  the  priority  years  was  deducted  from 
the  AUM's  of  priority  on  range  land  previously  granted  for  the 
operations. 

It  can  be  seen  that  the  letter  submitted  as  Exhibit  A  does  not 
controvert  the  agreed  facts.  It  does,  however,  justify  a  conclusion 
that  the  use  of  the  Indian  lands  was  not  of  a  nature  to  invest  those 
lands  with  the  attributes  of  base  property  dependent  by  use  upon  the 
public  lands.  The  Parmans  (the  only  permittees  for  reservation 
grazing  privileges  specifically  mentioned  by  the  appellants)  ap- 
parently used  the  Indian  land  only  for  additional  grazing  in  order 
to  relieve  the  overload  on  the  public  range  in  the  area  of  their  op- 
erations. The  operations  on  the  public  land  were  thus  in  no  manner 
based  on  the  use  of  the  reservation,  and  were  not  required  in  connec- 
tion with  such  use,  as  stated  in  43  CFE  161.2(g).  The  Indian  land 
thus  never  acquired  the  attribute  of  dependency  by  use.  (The 
sporadic  use  of  the  range  by  the  Indians'  horses  need  not  be  con- 
sidered, since  it  is  stated  that  the  present  application  was  based  on 
the  Parmans'  operations.) 

Class  1  land  (land  dependent  by  use)  is  given  a  higher  preference 
in  the  allocation  of  grazing  privileges  than  Class  2  land  (land  de- 
pendent by  location).  See  43  CFR  161.4,  161.6(b)).  Also  see  the 
basic  policy  as  stated  in  43  CFR  161.1  (a),  (b).  It  appears  that 
the  Indian  land  is  Class  2  land,  and  it  was  stipulated  at  the  hearing 
that  there  was  no  Federal  range  in  the  Soldier  Meadows  Unit  avail- 
able for  Class  2  base  properties.  Thus,  there  is  no  basis  under  the 
regulations  for  granting  the  grazing  privileges  sought  by  the  Indians. 

Exhibit  B  submitted  by  the  appellants  purports  to  be  a  copy  of 
a  letter  dated  May  10,  1938,  addressed  to  the  regional  grazier  on 
behalf  of  the  Summit  Lake  Indians,  requesting  non-use  grazing 
privileges  on  the  public  domain.  It  is  stated  that  this  letter  was 
specifically  intended  to  constitute  an  application  to  protect  the 
grazing  privileges  of  the  Indians  on  the  Federal  range ;  that  no  reply 
was  received;  and  that  it  was  assumed  that  no  further  application 
was  then  required.  An  official  copy  of  this  letter  does  not  appear 
in  the  file  of  the  case,  and  its  import  runs  counter  to  a  stipulation 
at  the  hearing  that  the  official  records  did  not  show  that  the  Indian 
land  had  ever  been  submitted,  either  by  the  Indians  or  by  anyone 
else,  as  base  property  for  grazing  privileges  on  the  Federal  range 
until  the  present  application  was  filed.  The  authenticity  of  the 
exhibit  need  not  be  determined,  however,  since  it  could  not  make 
more  favorable  the  position  of  the  appellants.  As  shown  above,  the 
Indian  land  did  not  acquire  the  attribute  of  dependency  by  use,  and, 
therefore,  the  non-use  privileges  allegedly  sought  by  the  applicants 
could  not  have  been  granted. 


4  The  permit  was  apparently  issued  by  the  Indian  Service  (Tr.  p.  2). 
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The  appellants  raise  the  point  that  Indians  are  not  chargeable^ 
with  laches.  Since,  as  shown  above,  the  Indian  land  did  not  meet 
the  requirements  for  Class  1  base  property,  compliance  with  the 
regulations  as  to  a  seasonable  offering  of  the  property  as  base  would 
have  availed  the  Indians  nothing.  Thus,  the  question  of  the  effect 
of  laches  on  an  Indian  tribe  is  immaterial. 

The  appellants  also  allude  to  the  advisory  board's  finding  that 
base  property  had  not  been  offered  by  the  appellants  in  a  grazing 
application  for  two  consecutive  years.  They  state  that  the  rule  is 
comparatively  recent  and  should  not  be  given  retroactive  effect. 
Since  the  appellants  had  no  qualified  Class  1  base  property,  this 
question  is  immaterial. 

It  is  suggested  in  the  appeal  that  the  grazing  regulations  should 
be  waived  in  order  to  afford  the  Indians  grazing  privileges.  The 
appellants  have  cited  the  case  of  Henry  Keeves  et  al.,  A-2465T 
(July  14,  1948),  to  show  that  the  Department  may  excuse  noncom- 
pliance with  the  regulations.  That  case  involved  a  range  manage- 
ment plan,  which  was  an  administrative  measure  for  the  temporary 
administration  of  a  certain  area  until  the  enactment  of  certain 
legislation  creating  a  new  Indian  reservation.  Under  that  plan, 
temporary  grazing  licenses  were  issued  without  compliance  with  the 
technical  requirements  of  the  Federal  Range  Code,  and  the  Reeves 
case  held  that  such  noncompliance  should  be  excused  when  the  In- 
dians, who  were  granted  such  temporary  licenses,  later  sought  rights 
under  the  Code. 

The  Department  has  provided  in  43  CFR  161.15  that  a  special 
rule  for  grazing  districts  may  be  instituted  on  the  recommendation 
of  the  regional  administrator  that  local  condtions  make  necessary  the 
application  of  such  a  rule  in  order  better  to  achieve  an  administra- 
tion consistent  with  the  purposes  of  the  Taylor  Grazing  Act.  The 
recommendation  must  be  supported  by  a  factual  showing  of  its  neces- 
sity. Such  a  procedure  has  not  been  followed  in  the  present  case. 
Accordingly,  the  request  for  waiver  of  the  grazing  regulations  is 
denied. 

The  appellants  assert  a  belief  that  the  carrying  capacity  of  the 
Soldier  Meadows  Unit  has  recently  improved  to  such  an  extent  that 
grazing  rights  may  be  awarded  to  them  without  reducing  the  use 
of  the  present  licensees,  and  they  suggest  a  detailed  utilization  survey 
to  determine  the  condition  of  the  unit.  The  request  for  a  survey 
should  be  presented  at  the  local  level,  and  will  not  be  considered  in 
this  appeal.    See  E,  L.  Alexander^  A-24291  (June  11,  1946). 

The  appellants  state  that  they  have  historic  claims  to  the  public 
range  in  the  area  in  question.  It  appears  that  there  has  been  filed 
with  the  Indian  Claims  Commission^  a  claim  (No.  87)  on  behalf 
of  certain  Indian  groups  who  seek  to  assert  possessory  rights  re- 
specting a  large  area  in  Nevada,  Idaho,  Oregon,  and  California,  in- 
cluding the  area  at  issue  in  the  present  case.  It  further  appears  that 
the  present  appellants  may  be  affiliated  with  the  groups  who  have 
instituted  the  claim  proceedings.  Since  the  Indian  Claims  Com- 
mission has  been  given  jurisdiction  over  such  claims,  and  is  at  present 
confronted  with  the  issue  of  Indian  possessory  rights  in  the  area  in 

5  Established  by  the  act  of  August  13,  1946   (25  U.S.C,  1946  ed.,  sec.  70  et  seq.). 
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question,  it  would  be  improper  for  this  Department  to  undertake  an 
adjudication  of  such  rights.  The  present  decision  is  based  on  the 
Taylor  Grazing  Act  and  the  regulations  thereunder,  and  on  the  basis 
of  the  showing  made,  it  does  not  appear  that  the  Summit  Lake 
Indians  are  entitled  to  grazing  privileges  as  requested  by  them. 

Therefore,  pursuant  to  the  authority  delegated  to  the  Solicitor  by 
the  Secretary  of  the  Interior  (sec.  23,  Order  No.  2509;  14  F.K.  307), 
the  decision  of  the  Associate  Director  of  the  Bureau  of  Land  Man- 
agement is  affirmed. 

Mastin  G.  White, 

Solicitor, 


PARMAN  AND  SCHADLEU,  URRELS  AND  PAEMAN,  Appellants 
A-26338  Decided  March  31, 1952 

1.4  G-eneral — Validity  of  Eegulations 

Any  rule  which  purports  to  establish  both  land  and  water  as  base  property 
in  the  district  constitutes  a  special  rule  which  must  receive  the  approval  of 
the  Secretary  of  the  Interior  in  order  to  become  effective. 

2.  Adjudication 

The  re^ilation  which  provides  that  no  readjudication  of  a  grazing  license  or 
permit  will  be  made  on  the  claim  of  "any  applicant  or  intervener"  is  not 
applicable  to  an  action  initiated  by  the  Bureau  of  Land  Management  under 
the  provisions  of  the  Taylor  Grazing  Act  and  the  Federal  Range  Code. 

16.  Special  Rules 

Any  rule  which  purports  to  establish  both  land  and  water  as  base  property 
in  the  district  constitutes  a  special  rule  which  must  receive  the  approval  of 
the  Secretary  of  the  Interior  in  order  to  become  effective. 

DECISION 

The  partnerships  named  above  have  appealed  to  the  head  of  the 
Department  from  a  decision  dated  August  23,  1951,  by  the  Associate 
Director  of  the  Bureau  of  Land  Management,  which  affirmed  an  ex- 
aminer's decision  dated  November  30,  1950,  holding,  among  other 
things,  that  the  range  manager's  reduction  of  the  appellants'  grazing 
privileges  in  the  Soldier  Meadows  Unit,  Nevada  Grazing  District 
No.  2,  by  an  amount  equal  to  the  rating  previously  allowed  on  the 
basis  of  water  was  proper. 

It  appears  from  the  record  that  there  was  a  hearing  before  the 
examiner  on  September  22,  1950.  Derrell  Fulwider,  the  range  man- 
ager, appeared  for  the  Government.  He  testified  that  water  was 
never  a  properly  recognized  base  property  in  Nevada  Grazing  Dis- 
trict No.  2,  and  that  the  reduction  of  the  appellants'  grazing  priv- 
ileges was  the  result  of  a  Bureau-initiated  adjudication  of  all  grazing 
privileges  in  the  Soldier  Meadows  Unit,  Avhich  disclosed  that  a  1938 
dependent  property  survey  rated  certain  water,  owned  or  controlled 
by  the  appellants,  as  base  property.  It  was  stipulated  that  a  copy 
of  the  resolution  of  the  advisory  board  establishing  land  only  as  a 
base  could  be  submitted  by  Mr.  Fulwider  after  the  hearing.  Because 
the  examiner  was  of  the  opinion  that  water  was  not  a  properly  rec- 
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ognized  base  property,  he  refused  the  appellants'  offer  of  proof  in 
connection  with  their  ownership  or  control  of  water.  The  appellants 
also  offered  to  submit  proof  to  show  that  they  had  operated  for  more 
than  three  years  on  grazing  privileges  which  were  partially  based 
on  water.  This  offer  was  made  in  connection  with  the  appellants' 
contention  that  43  CFK,  1950  Cum.  Pocket  Supp.,  161.6(c)  (13) 
prohibits  the  present  reduction  of  their  grazing  privileges  regardless 
of  the  propriety  of  the  1938  adjudication.  The  examiner  held  that 
the  cited  subparagraph  of  the  regulations  had  prospective  operation 
only  from  October  7,  1949,  its  effective  date,  and,  accordingly,  the 
examiner  rejected  the  appellants'  offer  of  proof  on  the  ground  that 
it  was  immaterial. 

On  appeal  to  the  head  of  the  Department,  the  appellants  contend 
that  the  examiner  erred  in  excluding  their  evidence  concerning  the 
ownership,  control,  and  duration  of  use  of  water  rights. 

In  the  final  analysis,  the  appeal  raises  two  questions:  First,  does 
43  CFK,  1950  Cum.  Pocket  Supp.,  161.6(c)  (13)  prevent  a  reduction 
of  grazing  privileges  in  this  case?  Second,  if  the  first  question  is 
answered  in  the  negative,  is  water  a  recognized  base  property  in 
Nevada  District  No.  2? 

43  CFE,  1950  Cum.  Pocket  Supp.,  161.6(c)  (13)  provides  in  part 
as  follows: 

*  *  *  no  readjudication  of  any  license  or  permit  will  be  made  on  the  claim  of 
any  applicant  or  intervener  with  respect  to  the  dependency  by  use  of  priority 
of  the  base  property  where  such  qualification,  upon  which  the  license  or  permit 
was  issued,  has  been  recognized  for  a  period  of  three  years  or  more,  except  in 
a  case  where  such  qualification  would  otherwise  be  subject  to  adjustment  under 
the  provisions  of  this  part. 

It  will  be  noted  that  this  language  refers  only  to  read  judications 
"made  on  the  claim  of  any  applicant  or  intervener."  Hence,  the 
limitation  is  not  applicable  to  a  readjudication  which  is,  as  in  the 
present  case,  initiated  by  the  Bureau  of  Land  Management  and  car- 
ried out  under  the  provisions  of  the  Federal  Range  Code  and  the 
Taylor  Grazing  Act. 

With  respect  to  the  question  whether  water  is  a  recognized  base 
property  in  the  Soldier  Meadows  Unit,  the  record  is  unsatisfactory 
in  so  far  as  documentary  evidence  is  concerned.  The  range  manager 
apparently  never  submitted  a  copy  of  the  resolution  of  the  advisory 
board  establishing  land  as  a  base,  as  it  was  stipulated  that  he  might 
do  at  the  hearing.  There  is,  therefore,  only  his  testimony  to  the 
effect  that  water  has  never  been  properly  recognized  as  a  base 
property  in  the  grazing  district.  The  appellants,  however,  did  not 
dispute  the  testimony  on  this  point.  In  fact,  Mr.  Brown,  the  at- 
torney for  the  appellants,  stated  that  he  had  "no  reason  to  doubt" 
the  existence  of  the  resolution  (Tr.  43). 

After  the  hearing  and  the  issuance  of  the  examiner's  decision,  the 
appellants  on  March  19,  1951,  filed  a  copy  of  rules  asserted  to  have 
been  adopted  by  the  advisory  board  on  August  5  and  6, 1937.  Rule  II 
provided  as  follows: 

The  Advisory  Board  of  Nevada  Grazing  District  No.  2  shall  recognize  the  value 
of  owned  or  controlled  water  and  will  take  it  into  consideration  as  a  basis  of 
dependent  commensurate  property  where  water  is  the  primary  controlling  factor 
in  the  use  of  adjacent  public  domain. 
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Assuming,  but  not  deciding,  that  this  evidence  may  properly  be 
considered  as  part  of  the  record,^  it  is  insufficient  to  controvert  the 
testimony  at  the  hearing  that  hmd  only  has  been  adopted  as  base 
property  in  the  Soldier  Meadows  Unit.  In  the  first  place,  rule  II 
appears  to  constitute  a  special  rule  which  requires  the  approval  of 
the  Secretary  of  the  Interior  in  order  to  become  effective.  43  CFR 
161.15;  William  Sellas  et  al.,  A-25698  (June  15,  1950).  No  such 
approval  has  been  given.  In  the  second  place,  the  appellants  have 
not  produced  any  convincing  evidence  that  "water  is  the  primary 
controlling  factor  in  the  use  of  adjacent  public  domain"  in  the 
grazing  unit. 

It  is  clear  that  the  appellants  have  failed  to  show  any  error  in 
the  reduction  of  their  grazing  privileges  by  the  number  of  AUM's 
formerly  attributable  to  waters  owned  or  controlled  by  them. 

Therefore,  pursuant  to  the  authority  delegated  to  the  Solicitor  by 
the  Secretary  of  the  Interior  (sec.  23,  Order  No.  2509;  14  FE  307), 
the   decision   by   the   Associate   Director   of   the   Bureau   of   Land 


Management  is  affirmed. 


Mastin  G.  White, 

Solicitor. 


JOHN  F.  MACPHERSON,  ROBERT  P.  NOLI,  Appellants 
A-26329  Decided  May  12,  1952 

1.7  General — Qualification  of  Applicants 

A  person  applying  for  a  grazing  license  or  permit  is  not  a  qualified  applicant 
unless  he  is  engaged  in  the  livestock  business  on  the  date  of  his  application. 

3.3  Appeal  Procedure — Service  of  Process 

The  failure  to  file  an  appeal  within  the  time  fixed  by  the  governing  regulation 
or  to  servie  a  copy  of  the  appeal  upon  the  intervener  warrants  the  dismissal 
of  an  appeal  tardily  filed. 

DECISION 

John  F.  Macpherson  and  Robert  P.  Noli  have  appealed  to  the 
head  of  the  Department  from  a  decision  dated  July  11,  1951,  by  the 
Associate  Director  of  the  Bureau  of  Land  Management  which  dis- 
missed their  appeal  from  the  action  of  a  hearing  examiner  in  rejecting 
their  application  for  grazing  privileges  on  certain  land  in  north- 
western Arizona. 

The  Associate  Director's  decision  was  based  upon  the  grounds 
that  the  appeal  was  filed  more  than  30  days  after  the  appellants  had 
received  a  copy  of  the  transcript  of  the  hearing  (43  CFK  161.9(1)) 
and  that  no  evidence  had  been  submitted  to  show  the  service  of  their 
appeal  upon  the  interveners.  These  defects,  particularly  the  one 
mentioned  first,  were  sufficient  to  warrant  the  dismissal  of  the  appeal. 

Moreover,  it  appears  from  a  review  of  the  record  that  the  hearing 
examiner  did  not  err  in  rejecting  the  appellants'  application. 

1  See  43  CFR  161. 9(n)  and  subsections  (c)  and  (d)  of  section  7  of  the  AdministratlTe 
Procedure  Act    (5   U.S.C,   1946  ed.,   sec.   1006    (c),    (d)). 
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The  appellants  on  March  1,  1948,  filed  a  short-form  application 
for  a  grazing  permit  for  "500  cattle,  November  1,  1948  to  May  31, 
1949  and  300  cattle,  July  1,  1948  to  June  30,  1949,  non-use"  on  the 
Federal  range  in  the  Kingman  district  of  Arizona  Grazing  District 
No.  2.  They  left  blank  that  part  of  the  application  in  which  they 
were  required  to  state  their  "total  ownership  of  livestock  six  months 
or  over."  On  March  25,  1948,  the  advisory  board  for  the  district 
recommended  that  the  application  be  rejected  in  its  entirety.  The 
district  grazier  accepted  the  recommendation  of  the  advisory  board. 
Upon  protest  by  the  appellants,  the  advisory  board  reconsidered  its 
action,  and  on  April  14,  1948,  made  the  same  recommendation,  and 
the  district  grazier  affirmed  it  in  his  final  decision.  The  appellant 
duly  filed  an  appeal. 

On  February  22,  1949,  a  hearing  was  held  before  a  hearing  ex- 
aminer. After  the  Bureau  of  Land  Management  had  presented  its 
case,  the  appellants  offered  some  testimony,  and  then  requested  a 
continuance  so  that  they  could  complete  the  processing  of  their  water- 
right  applications  before  the  Arizona  State  Land  Department.  Of 
all  the  springs  listed  in  their  application,  the  appellants  stated  that 
they  controlled  only  the  one  located  at  Salt  Spring.  The  request 
was  granted  for  four  months  on  the  condition  that  the  decision  of 
the  district  grazier  remain  in  full  force  and  effect  until  disposed  of 
by  an  examiner.  However,  the  hearing  was  not  resumed  until 
March  19,  1951, 

At  the  hearing  held  in  1951,  the  appellants  did  not  produce  any 
further  evidence  to  demonstrate  their  right  to  the  waters  that  they 
had  claimed  in  their  original  application.  The  hearing  examiner,  in 
his  decision,  found  that  the  appellants  were  not  in  the  livestock 
business  on  March  1,  1948,  the  date  of  their  original  application, 
and  that  they  did  not  have  control  of  the  waters,  other  than  Salt 
Spring,  mentioned  in  their  application  as  base  for  grazing  privileges. 
He  held  that  control  of  Salt  Spring  did  not  justify  the  issuance  of 
a  grazing  license,  because  there  was  no  feed  for  livestock  within  a 
distance  of  six  miles  from  the  spring,  and  that  the  spring  under 
seasonal  use  could  only  be  used  on  an  average  of  one  year  out  of  six. 

The  appellants  do  not  on  this  appeal  question  any  of  the  findings 
or  conclusions  of  the  hearing  examiner,  but  confine  their  arguments 
to  an  attack  upon  the  qualifications  of  the  interveners  to  hold  grazing 
privileges  on  the  land  desired  by  the  appellants.  It  is  elementary 
that  the  appellants,  having  failed  to  prove  their  own  qualifications, 
have  no  standing  to  attack  the  qualifications  of  others.^ 

The  pertinent  regulation  provides  that  "An  applicant  for  a  grazing 
license  or  permit  is  qualified  if  engaged  in  the  livestock  business  *  *  *" 
and  if  he  possesses  certain  additional  qualifications  specified  in  the 
regulation.  (43  CFR  161.3(a).)  Hence,  being  engaged  in  the  live- 
stock business  is  basic. 

The  appellants  did  not  state  in  their  application  that  they  were 
engaged  in  the  livestock  business.  Furthermore,  in  the  letter  to  the 
Regional  Manager  dated  May  10,  1948,  which  has  been  treated  as 
an  appeal,  the  appellants  did  not  contest  the  district  grazier's  find- 
ing that  they  were  not  engaged  in  the  livestock  business.     At  the 

iM.  p.  Depaoli  &  Sons,  A-25978   (March  29,  1951). 
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original  hearing  (Tr.  32-34),  the  appellant  Macpherson  testified 
that,  as  of  the  hearing  date,  they  had  four  horses  at  Salt  Spring, 
whose  waters  they  controlled,  and  that  they  were  intending  to  put 
three  more  horses  there.  Although  in  a  letter  to  the  district  grazier 
dated  January  2,  1949,  just  seven  weeks  prior  to  the  hearing,  Mr. 
Macpherson  had  written  that  the  horses  were  being  put  at  Salt  Spring 
^'for  domestic  riding  at  a  later  date,"  he  testified  at  the  hearing 
(Tr.  33)  that  the  horses  were  to  be  raised  for  chicken  feed.  At  the 
continued  hearing,  Mr.  Macpherson  admitted  that  he  was  not  in 
the  livestock  business  as  of  the  time  of  the  original  hearing  (Tr.  6). 
On  appeal  to  the  Director  from  the  decision  of  the  hearing  examiner, 
the  appellants  did  not  contend  that  the  finding  that  they  were  not 
engaged  in  the  livestock  business  was  erroneous. 

The  record  thus  indicates  that  the  appellants  were  not  qualified 
applicants  at  the  time  when  they  submitted  their  application.  G.  Fred 
Tunnord,  A-24322  (July  30,  1946).  For  this  reason,  if  for  no  other, 
the  rejection  of  the  application  was  proper. 

Therefore,  pursuant  to  the  authority  delegated  to  the  Solicitor 
by  the  Secretary  of  the  Interior  (sec.  23,  Order  No.  2509;  14  F.R. 
307),  the  decision  of  the  Associate  Director  of  the  Bureau  of  Land 
Management  is  affirmed. 

Mastin  G.  White, 

Solicitor. 


NICK  CHOURNOS,  Appellant^ 
A-26339  Decided  May  H,  1952 

3.11  Appeal  Procedure — Burden  of  Proof 

Every  applicant  for  grazing  privileges  lias  the  burden  of  proving  that  the 
land  offered  by  him  is  qualified  base  land. 

4.6  Apportionment  of  the  Federal  Range — Priority  of  Distribution 

An  application  for  grazing  privileges  should  be  denied  where  the  land  applied 
for  is  fully  allotted  to  Glass  1  grazing  permittees  or  licensees  and  where  the 
base  land  offered  in  support  of  the  application  is  not  shown  to  have  all  of 
the  characteristics  requisite  for  investing  the  land  with  dependency  by  use. 

5.2  Base  Property  (Grenerally) — Failure  to  Offer 

Only  lands  offered  in  an  application  can  be  considered  as  base  property. 

6.1  Base  Property  (Land) — Dependency  by  Use 

Parallel  lands  are  disqualified  as  base  lands  only  in  situations  where  the  public 
range  is  classified  for  use  during  part  of  the  year  only  and  the  proper  use 
of  all  the  base  land  offered  is  limited  to  the  same  part  of  the  year. 


1  Interveners :  Douglas  and  RIchins,  Raymond  and  Edwin  Kimber,  Kimber  Brothers 
Company,  Merlin  B.  Tanner,  Valison  Tanner  &  Sons,  Thomas  Brothers,  Raymond  Tan- 
ner, R.  E.  and  M.  L.  Warburton,  Ross  D.  Warbiirton,  Thomas  D.  and  Ernest  Warburton, 
Winifred  Kimber,  George  Paskett,  Robert  Paskett,  Harold  and  John  Paskett,  D.  R. 
Tanner,  M.  L.  Tanner,  S.  S.  Simpson  and  Son,  Rollo,  Oren,  and  Charles  Kimber,  Elmer 
Kimber,  George  Blanthorn,  Delbert  D.  Warburton,  Gerald  and  Dale  Warburton,  David 
Paskett,  W.  C.  Kimber,  Alvin,  Ferris,  and  Jesse  James,  permittees  and  licensees  in  Utah 
Grazing  District  No.  1. 

The  State  of  Utah.  Fish  and  Game  Commission. 

The  Bear  River,  Box  Elder,  Utah  County,  Davis  County,  Logan,  Newton.  Mt.  Tim- 
panogos.  Mt.  Looper,  Weber  County,  Pleasant  Grove,  Tintic,  and  Geneva  Wildlife  Federa- 
tions, the  Cache  County  Wildlife  Coordinating  Committee.  Salt  Lake  County  Fish  and 
Game  Association,  the  Geneva  and  the  Salt  Lake  County  Rod  and  Gun  Clubs,  and  wild- 
life federations  for  Provo,  Springville,  Palmyra,  and  Toole  counties. 
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DECISION 

Nick  Chournos  has  appealed  to  the  head  of  the  Department  from 
a  decision  dated  August  21,  1951,  by  the  Associate  Director  of  the 
Bureau  of  Land  Management  affirming  the  rejection  of  two  appli- 
cations for  grazing  privileges  under  section  3  of  the  Taylor  Grazing 
Act,  as  amended  (43  U.S.O.,  1946  ed.,  Supp.  IV,  sec.  315b),  within 
Utah  Grazing  District  No.  1. 

The  applications  involved  in  this  appeal  request  individual  allot- 
ments for  grazing  7,000  sheep  on  the  winter  range,  1,500  sheep  on 
the  spring  range,  and  2,500  sheep  on  the  summer  range.  The  range 
manager's  decisions  denying  the  applications  were  affirmed  by  a 
hearing  examiner's  decision  dated  August  14,  1950. 

The  area  on  which  the  individual  allotments  are  requested  con- 
sists of  even-numbered  sections  of  public  range  land,  which  are  in- 
terspersed with  former  odd-numbered  railroad  and  even-numbered 
school  sections.  Mr.  Chournos  owns  or  controls  former  railroad  and 
school  sections  aggregating  approximately  87,000  acres  of  land,  and 
within  the  exterior  boundaries  of  this  area  there  are  68,000  acres  of 
public  range  land.  The  public  lands  are  fully  allotted  to  Class  I 
permittees  or  licensees  in  the  district. 

Since  1947,  when  Mr.  Chournos  acquired  his  land,  he  has  been 
operating  under  exchange-of-use  licenses,  whereby  he  is  allowed  to 
use  the  public  lands  within  the  exterior  boundaries  of  the  area  con- 
trolled by  him  and,  in  exchange,  the  holders  of  grazing  permits  or 
licenses  issued  by  the  Government  on  the  public  lands  have  been 
allowed  to  graze  their  livestock  on  Mr.  Chournos'  lands.  Thus,  the 
public  and  private  lands  within  the  area  involved  here  have  been 
used  in  common  by  Mr.  Chournos  and  the  Government's  permittees 
and  licensees. 

The  lands  which  Mr.  Chournos  owns  and  has  offered  as  base  in 
support  of  liis  applications  are  described  in  finding  number  3  of 
the  examiner's  decision.  The  examiner  found  that  these  lands,  with 
the  exception  of  such  portions  as  are  further  described  in  findings 
6  to  11,  inclusive,  were  not,  during  the  priority  period,  used  in  con- 
nection with  a  livestock  operation  for  the  length  of  time  required 
by  the  Federal  Kange  Code  in  order  to  qualify  them  as  lands  de- 
pendent by  use  upon  the  Federal  range  (43  CFR  161.2(g)).  He 
further  found  that  the  lands  listed  in  his  findings  10  and  11  had 
lost  whatever  dependency  by  use  that  they  might  have  had,  because 
they  were  not  offered  as  base  property  in  an  application  for  a 
license  or  permit  for  two  consecutive  years  or  more,  as  required  by 
the  Federal  Range  Code  (43  CFR  161.6(c)(9)).  The  evidence  in 
the  record  supports  these  two  findings  that  the  lands  mentioned  in 
them  are  not  qualified  base  property  providing  support  for  Mr. 
Chournos'  applications. 

The  examiner  also  found  that  the  lands  listed  in  findings  6,  7, 
and  8  did  not  possess  all  the  qualifications  of  lands  dependent  by 
use.  This  finding  was  apparently  based  partly  upon  the  supposition 
that  the  offered  lands  are  disqualified  because  they  are  parallel  lands, 
i.e.,  unfenced,  uncultivated  lands  which  produce  the  same  general 
types  of  forage  as  those  which  grow  on  the  interspersed  Federal 
range.    However,  the  Associate  Director's  decision  correctly  pointed 
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out  that  parallel  lands  are  disqualified  as  base  only  in  situations 
where  the  public  range  is  classified  for  use  during  part  of  the  year 
only  and  the  proper  use  of  all  the  base  land  offered  by  the  appli- 
cant is  limited  to  the  same  part  of  the  year.  See  Fine  Sheep  Com- 
pany^ 58  I.D.  686  (1944).  In  the  instant  case,  the  Federal  range 
land  is  classified  for  use  during  the  entire  year,  and  the  base  lands 
mentioned  in  findings  6,  7,  and  8  consist  of  both  summer  and  win- 
ter grazing  lands.^  It  appears,  then,  that  the  answer  to  the  ques- 
tion whether  Mr.  Chournos  is  entitled  to  an  individual  allotment 
on  the  basis  of  the  lands  listed  in  the  examiner's  findings  6,  7,  and 
8  turns  upon  whether  such  lands  are  dependent  by  use  on  the  Fed- 
eral range. 

Evidence  presented  at  the  hearing  in  behalf  of  the  appellant  in- 
dicates that  the  lands  listed  in  findings  6,  7,  and  8  were  used  by 
livestock  operators  for  the  required  length  of  time  during  the  pri- 
ority period;  that  they  were  listed  as  base  in  applications  for  graz- 
ing privileges  filed  before  June  28,  1938;  that  individual  grazing 
licenses  were  issued  pursuant  to  those  applications;  and  that  the 
lands  have  apparently  been  previously  regarded  as  being  dependent 
by  use  on  the  range  and  qualified  as  base  for  the  issuance  of  indi- 
vidual licenses.  The  records  of  these  licenses  do  not  show  any 
reason  for  the  loss  of  the  dependency  which  was  once  attributed  to 
the  lands.^ 

However,  the  evidence  submitted  in  connection  with  the  previous 
licenses  issued  upon  the  lands  listed  in  findings  6,  7,  and  8  does  not 
show  that  these  lands  were  used  during  the  priority  period  as  a 
part  of  an  "established,  permanent,  and  continuing  livestock  opera- 
tion" in  connection  with  the  public  range  (43  CFR  161.2(g)).  Evi- 
dence that  the  lands  were  used  by  livestock  operators  for  the  re- 
quired length  of  time  during  the  priority  period  is  not  sufficient  to 
establish  dependency  by  use,  in  the  absence  of  evidence  that  the 
lands  were  used  in  the  prescribed  manner.  The  fact  appears  to  be 
that  the  lands  have  been  assumed  to  possess  all  the  qualifications  of 
lands  dependent  by  use,  as  prescribed  in  the  Federal  Range  Code, 
without  any  affirmative  showing  having  been  made  that  the  lands 
are  actually  so  qualified.  This  is  not  to  say  that  the  lands  do  not 
possess  the  qualifications  of  lands  dependent  by  use.  The  point  is, 
rather,  that  Mr.  Chournos  has  not  shown  that  they  do  have  these 
qualifications. 

Mr.  Chournos  apparently  relies  principally  upon  the  assumption 
that  because  some  of  his  predecessors  were  granted  licenses  upon 
the  basis  of  their  control  of  former  railroad  lands,  he  is  entitled  to 
the  same  privileges  without  affirmatively  showing  that  the  base 
lands  meet  the  qualifications  of  lands  dependent  by  use.  This  is  an 
erroneous  assumption.     Every  applicant  for  grazing  privileges  has 


2  Althoufrh  the  Associate  Director's  decision  mentioned  only  winter  base  as  being  In- 
cluded in  findings  6,  7,  and  8,  there  are  61/2  sections  of  summer  base  listed  in  finding  6, 
and  the  records  indicate  that  three  more  sections  of  summer  base  should  have  been 
listed  by  the  examiner.  These  three  are  sees.  3,  11,  and  15,  T.  11  N.,  R.  17  W., 
S.L.M.,  Utah.  They  were  submitted  as  base  in  an  application  dated  July  15,  1935.  filed 
by  Nick  Totorica.  Permits  and  licensees  based  upon  these  sections  were  issued  for  the 
period  between  November  1936  and  April  1943. 

3  Although  much  of  this  land  has  been  subject  to  exchange-of-use  licenses  rather  than 
to  individual  permits  or  licenses  in  i-ecent  years,  there  is  nothing  In  the  Federal  Range 
Code  or  in  the  Taylor  Grazing  Act  which  suggests  that  an  exchange-of-use  license  affects 
a   prior   determination   that   land   is   qualified   base   land. 
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the  burden  of  proving  that  the  land  offered  by  him  is  qualified  base 
land.  Van  Ragsdale;  Frank  Hill  and  P,  M.  Ewing^  Interveners^ 
A-21175  (July  13,  1938).  As  the  appellant  failed  to  sustain  that 
burden  respecting  the  lands  listed  in  findings  6,  7,  and  8,  the  deci- 
sion rejecting  the  applications  was  proper  as  to  these  base  lands,  as 
well  as  others. 

Mr.  Chournos  complains  that  the  Associate  Director's  decision  is 
limited  to  a  consideration  of  the  qualifications  of  the  former  rail- 
road and  school  lands  now  owned  or  controlled  by  him.  He  asserts 
in  this  connection  that  he  owns  other  lands  listed  in  other  appli- 
cations (not  involved  in  this  appeal),  which  lands  would  enable  him 
to  round  out  a  year-long  operation  with  the  public  lands  included 
in  the  applications  under  consideration  here.  The  decision  was 
properly  limited  to  a  consideration  of  the  former  railroad  and  school 
lands,  because  they  were  the  only  lands  offered  by  Mr.  Chournos  as 
base  in  connection  with  the  two  applications  under  consideration  in 
this  proceeding.  If  Mr.  Chournos  owns  other  lands  upon  the  basis 
of  which  he  claims  grazing  privileges,  he  may  file  an  application 
listing  those  lands. 

Mr.  Chournos  objects  to  using  the  public  lands  under  an  exchange- 
of-use  license  because,  he  alleges,  his  private  lands  and  livestock 
operations  suffer  as  a  result  of  the  abuse  of  privileges  by  the  per- 
mittees and  licensees  whose  livestock  on  the  public  lands  have  access 
to  the  interspersed  private  lands.  Mr.  Chournos  also  complains  that 
deer,  which  apparently  number  2,000  head,  more  or  less,  and  graze 
in  the  area  for  at  least  five  months  each  year,  consume  more  forage 
than  is  available  on  the  interspersed  public  lands.  He  has  appar- 
ently raised  this  point  for  the  purpose  of  showing,  additionally, 
that  the  exchange-of-use  arrangement  is  unfair  to  him,  in  that  the 
deer  and  the  livestock  of  the  permittees  and  licensees  consume  more 
forage  on  his  private  lands  than  is  available  for  his  livestock  on 
the  public  lands.  However,  the  fact  that  the  exchange-of-use  agree- 
ment may  be  operating  unfairly  to  him  does  not  entitle  him  to  a 
grant  of  grazing  privileges  without  showing  that  he  possesses  the 
base  property  requisite  for  the  grant  of  such  privileges.  Mr,  Chour- 
nos' remedy  is  to  apply  for  a  modification  or  revision  of  the 
exchange-of-use  agreement. 

Therefore,  pursuant  to  the  authority  delegated  to  the  Solicitor 
by  the  Secretary  of  the  Interior  (sec.  23,  Order  No.  2509;  14  F.R. 
307),  the  decision  of  the  Associate  Director  of  the  Bureau  of  Land 
Management  is  affirmed,  but  this  decision  is  without  prejudice  to 
the  right  of  the  appellant  to  reapply  for  grazing  privileges  on  the 
basis  of  any  of  the  lands  mentioned  in  findings  6,  7,  8,  and  9*  of 
the  examiner's  decision,  in  the  event  that  he  can  submit  evidence 
showing  that  such  land  is  fully  qualified  base  land. 

Mastin  G.  White, 

Solicitor. 


*  The  examiner  did  not  determine  upon  what  basis  the  lands  listed  in  finding  9  failed 
to  qualify  for  grazing  privileges.  It  appears,  however,  that  the  appellant  did  not  show 
that  these  lands  were  used  during  the  priority  period  in  the  manner  required  by  the 
Federal  Range  Code.  If  Mr.  Chournos  can  prove  the  qualification?  of  the  lands  listed 
in  finding  9,  he  should  be  allowed  to  reapply  for  grazing  privileges  Dased  on  those  lands. 
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ZELPH  S.  CALDER,  Appellant  ^ 
A-26372  Decided  June  27,  1952 

3.6  Appeal  Procedure — ^Expiration  of  License  Period 

Where  it  appears  that  the  holder  of  a  10-year  permit  is  no  longer  engaged  in 
the  livestock  business,  it  is  pointless  to  determine,  a  few  days  prior  to  the 
expiration  of  the  permit,  whether  it  granted  to  the  permittee  grazing  privi- 
leges in  excess  of  those  to  which  he  was  entitled  under  the  applicable  law 
and  regulations.    The  issue  involved  being  moot  the  appeal  will  be  dismissed. 

DECISION 

On  January  10,  1943,  Zelph  S.  Calder  was  granted  a  10-year 
grazing  permit  (Contract  No.  I-2-dg-8341)  under  section  3  of  the 
Taylor  Grazing  Act  of  June  28, 1934  (43  U.S.C.,  1946  ed.,  sec.  315b), 
for  certain  grazing  privileges^  on  the  Federal  range  in  Units  B  and 
C,  Grazing  District  No.  8,  Utah,  with  the  equivalent  of  730  animal- 
unit  months  of  feed.  The  expiration  date  of  the  permit  is  June  30, 
1952. 

In  a  letter  dated  February  26,  1945,  to  grazing  district  officials, 
Mr.  Calder  applied  for  permission  to  run  200  head  of  cattle  on  the 
public  domain  in  Unit  C  (winter)  for  the  period  from  November  1 
to  April  30  each  year,  in  lieu  of  the  winter  grazing  privileges  con- 
ferred by  his  permit.  In  another  letter  of  the  same  date,  Mr.  Calder 
protested  against  the  use  in  May  of  the  Federal  range  in  Unit  C. 

In  a  short-form  application  dated  March  19,  1945,  Mr.  Calder 
requested  for  the  year  1945  grazing  privileges  which  partially  du- 
plicated those  already  granted  to  him  in  his  10-year  permit. 

The  acting  regional  grazier  on  March  29,  1945,  approved  in  part 
the  privileges  for  the  year  1945  sought  by  Mr.  Calder  in  his  appli- 
cation of  March  19,  1945,  and  tentatively  issued  to  Mr.  Calder, 
subject  to  his  right  of  appeal,  a  license  for  the  year  1945  based 
upon  the  favorable  portion  of  the  action.  In  the  same  decision,  the 
acting  regional  grazier  rejected  Mr.  Calder's  application  of  Febru- 
ary 26,  1945,  for  six  months'  use  of  the  Federal  range  in  Unit  C 
by  200  cattle  each  winter.  Mr.  Calder's  protest  against  the  use  in 
May  of  the  range  in  Unit  C  was  denied. 

Although  the  1945  license  tentatively  issued  to  Mr.  Calder  was 
inconsistent  with  the  10-year  permit  theretofore  granted  to  him,  the 
license  did  not  expressly  revoke,  supersede,  or  modify  the  permit. 

On  April  11,  1945,  Mr.  Calder  appealed  from  the  acting  regional 
grazier's  decision,  and  a  hearing  was  held  before  an  examiner  on 
September  12,  1945.  The  parties  stipulated  that  the  issues  were 
whether  the  appellant  was  qualified  for  a  permit  to  graze  140  cattle 
in  Unit  C  and  60  cattle  in  Unit  B  from  November  1  to  April  30 


1  Interveners :  H,  E.  Seeley,  Louis  Freestone,  John  Powell,  Leo  Wild.  Nelson  Weeks, 
Don  Saddlier,  Fred  Rudat,  Arthur  Soderquist,  Leland  Sowards,  Jess  Caldwell.  Elmer 
Sweat,  Horace  Caldwell,  Marvin  Smith.  George  A.  Merkley,  Glen  Murray,  L.  P.  Chrlsten- 
sen,   C.  A.  Erickson,  Alma  Preece,   and  Hugh  W.   Colton. 

2  The  privileges  covered  200  cattle.  May  16  to  November  30,  each  year,  10  percent 
Federal  range,  Unit  B  ;  60  cattle,  April  16  to  May  16  each  year,  100  percent  Federal 
range.  Unit  B  ;  60  cattle,  November  1  to  December  31  each  year,  100  percent  Federal 
range.  Unit  B ;  140  cattle,  April  16  to  May  15  each  year,  100  percent  Federal  range, 
Unit  C;  and  140  cattle,  November  1  to  December  31  each  year,  100  percent  Federal 
range,   Unit  C. 
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each  year  (although  Mr.  Calders  application  of  February  26,  1945, 
had  sought  winter  grazing  privileges  for  200  cattle  in  Unit  C),  and 
whether  the  Federal  range  in  Unit  C  should  be  used  during  May- 
each  year.  The  parties  also  stipulated  that  certain  lands  constituted 
the  base  properties  of  the  appellant,  and  that  they  were  recognized 
by  the  Grazing  Service  (a  predecessor  of  the  Bureau  of  Land  Man- 
agement) as  class  1  base  properties. 

In  a  decision  that  was  dated  March  13,  1946,  and  was  based  on 
the  record  of  the  hearing,  the  Acting  Director  of  Grazing  found 
that  the  appellant  did  not  own  or  control  base  properties  which 
would  qualify  him  to  receive  the  increased  winter  grazing  privi- 
leges sought  by  him,  as  outlined  in  the  stipulation.  The  decision 
also  denied  reclassification  of  the  periods  of  use  of  the  Federal 
range  in  Unit  C.  The  Acting  Director  of  Grazing  further  held  that 
at  the  time  when  Mr.  Calder  received  his  10-year  permit,  he  was 
not  qualified  for  any  grazing  privileges. 

An  appeal  was  taken  to  the  head  of  the  Department,  and  it  was 
held  in  a  departmental  decision  dated  April  23,  1947  (Zelph  S, 
Oalder,  Appellant^  v.  Wilson  Murray  et  al.^  Interveners^  A-24397), 
that  the  decision  of  March  13,  1946,  had  not  been  rendered  in 
accordance  with  the  procedure  prescribed  in  the  regulations,  since 
it  had  been  made  by  the  Acting  Director  of  Grazing  rather  than 
by  the  examiner  who  conducted  the  hearing.  It  was  further  held 
that  the  decision  of  the  Acting  Director  of  Grazing  was  objection- 
able because  it  went  beyond  the  stipulated  issues  by  considering  the 
propriety  of  the  issuance  of  the  10-year  permit  to  Mr.  Calder.  No 
opinion  as  to  the  merits  of  the  case  was  expressed  in  the  depart- 
mental decision.  The  decision  of  the  Acting  Director  of  Grazing 
was  vacated,  and  the  case  was  remanded  to  the  Bureau  of  Land 
Management  (as  successor  to  the  Grazing  Service)  for  appropriate 
action  to  be  taken  on  Mr.  Calder's  appeal  from  the  decision  of  the 
acting  regional  grazier. 

In  accordance  with  the  departmental  decision  of  April  23,  1947, 
the  case  was  again  heard  by  an  examiner  on  March  15  and  16,  1950. 
Over  the  objection  of  the  appellant,  the  examiner  stated  that  the 
proceeding  would  be  a  trial  de  novo.  There  were  no  stipulations 
as  to  issues  or  facts.  The  appellant  appeared  in  person  and  in  his 
own  behalf.  All  the  permittees  and  licensees  in  Unit  C  (winter), 
except  the  appellant,  Willis  L.  Johnson,  and  Harold  Calder,  were 
recognized  as  interveners. 

In  a  decision  dated  May  9,  1950,  the  examiner  stated  that  the  main 
issue  to  be  decided  was  whether  the  base  properties  offered  by  the 
appellant  constituted  qualified  base  lands  for  class  1  grazing  privi- 
leges on  the  Federal  range,  and,  if  so,  to  what  extent  they  entitled 
the  appellant  to  such  privileges.    The  examiner  found: 

1.  That  the  lands  offered  as  base  by  the  appellant  up  to  June  28,  1938,  totalling 
2040  acres,  were  not  invested  with  the  attribute  of  dependency-by-use,  and,  there- 
fore, are  not  entitled  to  recognition  as  qualified  base  for  the  granting  of  class  1 
grazing  privileges  on  the  Federal  range. 

2.  That  the  ten-year  permit,  I-2-dg-8341,  issued  to  the  appellant  on  January 
10,  1943,  was  improperly  issued. 
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The  examiner  affirmed  the  decision  of  March  29,  1945,  by  the  act- 
ing regional  grazier  in  so  far  as  it  rejected  Mr.  Calder's  application 
of  February  26,  1945,  for  increased  winter  grazing  privileges,  and 
reversed  the  acting  regional  grazier's  decision  in  so  far  as  it  granted 
to  Mr.  Calder  a  license  for  the  year  1945  upon  the  basis  of  his 
application  dated  March  19,  1945.  The  examiner  also  revoked  and 
vacated  Mr,  Calder's  10-year  permit. 

On  an  appeal  being  taken  to  the  Director  of  the  Bureau  of  Land 
Management,  he  rendered  a  decision  on  August  17,  1951,  modifying 
the  examiner's  decision  and  holding  that  the  appellant's  maximum 
qualifications  for  range  privileges,  based  on  commensurability  would 
cover  62  animal  units  for  six  months'  winter  use,  and  62  animal 
units  for  three  months'  summer  use.  This  decision  involved  an  im- 
plied holding  that  Mr.  Calder's  10-year  permit  should  be  canceled 
to  the  extent  that  it  allowed  grazing  privileges  in  excess  of  the 
maximum  qualifications  of  the  Calder  base  properties,  and,  of  course, 
that  Mr.  Calder's  effort  to  obtain  grazing  privileges  over  and  above 
those  granted  in  the  10-year  permit  had  been  properly  disapproved. 

Mr.  Calder  thereupon  took  an  appeal  to  the  head  of  the  Depart- 
ment. 

The  question  of  the  correctness  of  the  decision  by  the  Director 
of  the  Bureau  of  Land  Management  to  the  effect  that  the  appel- 
lant's 10-year  permit  granted  to  him  grazing  privileges  in  excess  of 
those  to  which  he  was  properly  entitled  under  the  applicable  law 
and  regulations,  and  that  the  permit  should  be  modified  accordingly, 
is  now  moot.  As  previously  indicated,  the  permit  will  expire  on 
June  30,  1952.  Even  if  it  were  concluded  that  the  Director's  deci- 
sion reached  a  correct  result,  it  would  not  be  feasible  at  this  late 
date  to  modify  the  permit  and  reduce  the  grazing  privileges  granted 
to  the  appellant  in  the  permit. 

Moreover,  there  apparently  is  no  occasion  at  this  time  to  adjudi- 
cate, for  possible  future  reference,  the  question  of  the  extent  of 
the  grazing  privileges  to  which  the  appellant  is  entitled  under  the 
applicable  law  and  regulations.  The  record  (Tr.  p.  102)  indicates 
that  the  appellant  has  not  been  engaged  in  the  livestock  business 
since  1948. 

If  the  appellant  should,  at  some  future  time,  again  seek  grazing 
privileges,  either  in  the  form  of  a  renewal  of  his  current  10-year 
permit  or  in  the  form  of  a  new  grazing  permit  or  license,  his  quali- 
fications for  grazing  privileges  can  then  be  determined  in  the  light 
of  the  showing  made  by  the  appellant  and  the  other  pertinent  evi- 
dence available  at  that  time. 

As  the  issues  raised  in  the  present  appeal  are  moot,  the  appeal 
will  be  dismissed. 

Therefore,  pursuant  to  the  authority  delegated  to  the  Solicitor  by 
the  Secretary  of  the  Interior  (sec.  23,  Order  No.  2509;  14  F.R.  307), 
the  appeal  from  the  decision  of  the  Director  of  the  Bureau  of  Land 
Management  is  dismissed. 

Mastin  G.  White, 

Solicitor. 
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CASIMIR  CALVAT,  Appellant 
A-26386  Decided  June  SO,  1952 

APPEAL  DISMISSED 

Casimir  Calvat  appealed  to  the  head  of  the  Department  from  a 
decision  dated  November  27,  1951,  by  the  Assistant  Director  of  the 
Bureau  of  Land  Management  with  respect  to  Mr.  Calvat's  applica- 
tion for  a  modification  of  his  grazing  privileges  on  land  within  Colo- 
rado Grazing  District  No.  7. 

On  June  30,  1952,  subsequent  to  the  filing  of  his  appeal,  Mr. 
Calvat  filed  a  withdrawal  of  his  appeal. 

Therefore,  pursuant  to  the  authority  delegated  to  me  by  the  Secre- 
tary of  the  Interior  (sec.  23,  Order  No.  2509;  14  F.R.  307),  the 
appeal  is  dismissed. 

Mastin  G.  White, 

Solicitor. 

IRA  HATCH,  Appellant 
A-26483  Decided  November  17,  1952 

3.6  Appeal  Procedure — Expiration  of  License  Period 

An  appeal  which  raises  an  issue  that  should  be  decided  for  the  purpose  of 
determining  the  action  to  be  taken  on  future  applications  by  the  appellant, 
will  be  considered  even  though  the  original  appeal  involves  an  application 
for  a  grazing  season  which  is  past. 

4.2  Apportionment  of  the  Federal  Range — Use  and  Boundary  Agreements 

An  agreement  purporting  to  set  up  an  allotment  of  grazing  lands,  confers  no 
rights  as  against  the  Government  to  graze  such  lands  as  the  user  sees  fit, 
even  though  the  agreement  was  signed  by  grazing  officials. 

4.7  Apportionment  of  the  Federal  Range — ^Season  of  Use 

A  classification  of  Federal  range  for  winter  use  only,  recommended  by  a  local 
advisory  board  and  tacitly  accepted  by  local  grazing  officials,  will  not  be 
upset  in  the  absence  of  substantial  evidence  showing  it  to  be  improper. 

DECISION 

On  April  6,  1948,  Ira  Hatch  filed  in  the  Monticello  district  graz- 
ing office  an  application^  for  summer  grazing  privileges  during  1948 
in  Units  9  and  10,  Utah  Grazing  District  No.  6,  pursuant  to  the 
provisions  of  section  3  of  the  Taylor  Grazing  Act  of  June  28,  1934, 
as  amended  (43  U.S.C.,  1946  ed.,  Supp.  V,  sec.  315b). 

The  Advisory  Board  of  the  district  recommended  that  the  appli- 
cation be  rejected  for  the  reason  that  the  range  applied  for  had  been 
classified  as  winter  range.  At  a  later  meeting,  the  board  recom- 
mended that  its  former  action  be  sustained,  but  that  the  applicant 
be  issued  a  temporary  emergency  license  for  one  season  only,  pend- 
ing the  working  out  of  a  more  suitable  arrangement.  The  Acting 
Kegional  Grazier  accepted  the  recommendation  and  notified  the  ap- 
plicant.^ 

1  The  application  was  filed  in  the  name  of  Ira  and  Leonard  Hatch,  who  apparently 
operated  at  one  time  as  a  partnership. 

2  Similar  temporary  licenses  were  issued  during  1949  and  1950 
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Mr.  Hatch  appealed  from  the  decision,  claiming  that  he  was  being 
divested  of  his  grazing  rights  obtained  under  an  agreement  entered 
into  on  September  25,  1945,  by  the  parties  to  an  earlier  appeal. 

A  hearing  was  held  before  an  examiner  at  Monticello,  Utah,  on 
November  14,  1950.  The  examiner  found  in  the  affirmative  on  the 
stipulated  issues  as  to  whether  the  Federal  range  in  question  had 
been  properly  classified  for  winter  use  only  and  whether  the  rejec- 
tion of  the  application  for  summer  privileges  was  proper,  and  his 
decision  was  affirmed  by  the  Assistant  Director,  Bureau  of  Land 
Management,  on  March  31,  1952.  An  appeal  has  now  been  taken 
to  the  head  of  the  Department. 

Although  the  original  appeal  is  moot  because  it  involves  an  appli- 
cation for  1948  grazing  privileges,  it  raises  an  issue  which  should  be 
decided  for  the  purpose  of  determining  the  action  which  should  be 
taken  on  future  applications  by  the  appellant. 

The  appellant's  reliance  upon  the  agreement  of  September  25, 1945, 
as  the  basis  of  his  grazing  rights  necessitates  an  examination  of  the 
background  of  that  agreement,  its  provisions,  and  its  effect. 

In  settlement  of  an  earlier  and  different  appeal  to  the  examiner 
dated  May  24,  1943,  involving  the  grazing  privileges  of  Ira  and 
Leonard  Hatch,  a  memorandum  of  understanding  between  the 
Hatches  and  the  District  Grazier  was  entered  into  on  January  26, 
1945,  which  purported  to  establish  an  allotment  of  Federal  range 
for  the  exclusive  use  of  the  Hatches.  Delbert  Eedd  appealed  with 
respect  to  the  memorandum,  claiming  that  it  was  irregular,  that  it 
had  been  entered  into  without  his  knowledge,  and  that  it  adversely 
affected  his  grazing  rights  and  livestock  operations. 

Mr.  Eedd's  appeal  was  set  for  hearing  before  an  examiner  on 
September  25,  1945,  at  Monticello,  Utah.  At  that  time,  an  agree- 
ment was  entered  into  between  Delbert  Kedd,  Leland  Redd,  Ira 
Hatch,  and  representatives  of  the  then  Grazing  Service.  Para- 
graph 1  of  the  agreement  provided 

That  in  lieu  of  the  area  to  have  been  set  aside  for  the  use  of  Ira  and  Leonard 
Hatch,  as  described  in  the  heretofore  referred  to  memorandum  of  understanding 
dated  January  26,  1945,  the  following  area  is  hereby  set  aside  for  the  exclusive 
use  of  Ira  and  Leonard  Hatch  *  *  *  [a  description  of  the  area  follovred]. 

Paragraph  2  of  the  agreement  awarded  certain  grazing  privileges 
to  Delbert  Redd,  and  stated  that,  with  regard  to  the  allotment 
directly  north  of  the  area  described  in  paragraph  1,  Ira  and  Leonard 
Hatch  might  "use  it  only  during  those  months  of  each  year  for 
which  Delbert  Redd  has  no  privilege  to  graze  this  area,  provided 
Hatch's  use  in  this  area  shall  be  in  accordance  with  licenses  or  per- 
mits issued." 

Paragraph  3  provided  that 

Ira  and  Leonard  Hatch  shall  likewise  have  the  exclusive  use  of  the  Federal 
range  in  the  following  described  allotment  for  such  periods  of  time  as  he  is 
licensed  or  permitted  to  graze  and  with  no  use  to  be  made  by  others  of  the  area 
during  any  season  *  *  *  [a  description  of  the  area  followed]. 

Since  two  of  the  three  paragraphs  of  the  agreement  mentioned 
above  specifically  confined  the  use  by  Ira  Hatch  to  those  periods  in 
which  he  was  licensed  or  permitted  to  graze,  it  is  clear  that  the 
agreement  was  not  intended,  even  though  signed  by  representatives 
of  the  Grazing  Service,  to  be  a  license  for  grazing.     Instead,  the 
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document  was  merely  geographical  in  scope,  and  was  of  the  t;^pe 
alluded  to  in  43  CFK,  Cum.  Supp.,  501.6(d),  then  in  effect,  which 
stated  in  part : 

*  *  *  Allotments  of  Federal  range  will  be  made  to  licensees  or  permittees  when 
conditions  warrant,  and  divisions  of  the  range  by  agreement  or  by  former  prac- 
tice will  be  respected  arid  followed  where  practicable.  *  *  *3 

Such  agreements,  then,  are  clearly  subordinate  to  the  policies  and 
technical  requirements  of  the  Bureau  of  Land  Management  in  its 
range  management  program,  and  the  instant  agreement  did  not  con- 
fer on  the  appellant  a  vested  right  as  against  the  Government  to 
graze  the  land  in  his  allotment  as  he  saw  fit. 

The  classification  of  Units  9  and  10  as  winter  grazing  range  was 
recommended  by  the  District  Advisory  Board  in  1941,  under  the 
provisions  then  contained  in  43  CFR,  1940  ed.,  501.18(f)(5).*  Al- 
though no  formal  adoption  by  the  Grazing  Service  of  this  recom- 
mendation is  shown,  implicit  acceptance  is  evidenced  by  the  fact 
that,  subsequently,  regular  grazing  licenses  approved  and  issued  in 
Units  9  and  10  have  consistently  authorized  winter  use  only.  No 
substantial  showing  has  been  made  that  this  practice  is  improper,  and 
in  the  absence  of  such  evidence  the  Department  is  reluctant  to  inter- 
fere in  what  is  primarily  a  matter  for  determination  at  the  local 
level.  E,  L.  Alexander^  August  Anderson^  Intervener^  A-24291 
(June  11,  1946). 

Since  the  Federal  range  in  question  appears  to  be,  in  effect,  classi- 
fied as  proper  for  winter  use  only,  and  since  the  appellant  has  not 
shown  a  right  to  additional  grazing  privileges  in  contravention  of 
the  usual  range  management  practices,  the  rejection  of  his  applica- 
tion for  summer  privileges  was  proper. 

The  appellant  mentions  as  a  point  in  his  favor  an  exchange-of-use 
agreement  signed  on  November  4,  1950,  by  himself  and  two  of  the 
interveners  and  discussed  with  the  Range  Manager,  under  which  he 
would  be  given  summer  grazing  privileges  on  the  land  in  question. 
Since  this  agreement  was  not  officially  accepted  or  approved,  it  has 
no  bearing  on  the  case. 

The  appellant  also  questions  the  interest  of  the  interveners  in  the 

Eroceedings.  Aside  from  the  fact  that  one  of  the  interveners,  Del- 
ert  Redd,  was  a  party  to  the  agreement  of  September  25,  1945,  the 
stipulated  issue  before  the  examiner  was  the  propriety  of  the  classi- 
fication of  Units  9  and  10  of  Grazing  District  No.  6,  Utah,  as  winter 
range.  This  matter  was  properly  of  interest  to  the  interveners  in 
the  case  as  they  have  grazing  privileges  in  those  units. 

Therefore,  pursuant  to  the  authority  delegated  to  me  by  the  Secre- 
tary of  the  Interior  (sec.  23,  Order  No.  2509,  as  revised;  17  F.R. 
6794),  the  decision  of  the  Assistant  Director,  Bureau  of  Land  Man- 
agement, is  affirmed. 

Mastin  G.  White, 

Solicitor, 

3  A  similar  provision  is  now  found  in  43  CFR  161.6(d). 

4  A  similar  provision  is  now  found  in  43  CFR  161.12(i)  (5). 
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A.  K.  ANDERSON  ET  AL.  AND  E.  M.  ANDREWS,  Appellants 

A-26532  Decided  December  17,  1952 

8.3  Cancellation  and  Reduction — To  Conform  With  Grazing  Capacity  of 
Federal  Range 

In  a  common-use  area  for  cattle,  all  outstanding  permits  will  be  reduced  the 
percentage  necessary  to  conform  to  the  carrying  capacity  of  the  range. 

DECISION 

On  October  27, 1950,  the  Kange  Manager  of  Idaho  Grazing  District 
No.  4  (Lemhi)  issued  to  A.  K.  Anderson,  E.  M.  Andrews,  and  11 
other  persons  or  firms^  holding  grazing  permits  in  the  Haynes  Creek- 
McDevitt  Creek-Muddy  Creek  unit  of  the  grazing  district,  issued 
pursuant  to  section  3  of  the  Taylor  Grazing  Act  (30  U.S.C.,  1946 
ed.,  sec.  315b),  an  order  reducing  their  grazing  privileges  (43  CFR 
161.9(d))  in  order  to  conform  to  the  carrying  capacity  of  the  Fed- 
eral range.     All  the  affected  parties  duly  filed  a  notice  of  appeal. 

A  hearing  was  held  by  an  examiner  on  April  4  and  5,  1951,  m  the 
matter  of  E.  M.  Andrews,  Appellant,  and  A.  K.  Anderson  et  al., 
Interveners,  and  on  April  6,  1951,  in  the  matter  of  A.  K.  Anderson 
et  al.,  Appellant,  and  E.  M.  Andrews,  Intervener.  On  May  16,  1951, 
the  examiner  issued  two  decisions,  remanding  the  cases  to  the  range 
manager  for  consideration  and  action  in  accordance  with  the  views 
stated  in  the  examiner's  decisions.  A.  K.  Anderson  and  eleven  other 
permittees  duly  appealed  from  both  decisions  to  the  Director  of  the 
Bureau  of  Land  Management.  E.  M.  Andrews  did  not  file  an  appeal 
in  his  own  behalf  from  the  examiner's  decision  with  respect  to  his 
own  grazing  privileges,  but  he  filed  an  intervener's  brief  in  reply  to 
the  brief  filed  by  the  parties  appealing  from  the  examiner's  decisions. 

The  Assistant  Director  of  the  Bureau  of  Land  Management  issued 
a  decision  dated  May  29,  1952,  which  held  that  the  entire  area  is  a 
common-use  range  for  cattle,  and  that  all  the  outstanding  permits 
should  be  reduced  by  45  percent  of  the  authorized  use  in  order  to 
conform  to  the  carrying  capacity  of  the  range.  The  decision  vacated 
the  examiner's  decision  of  May  16,  1951,  to  the  extent  it  was  incon- 
sistent with  the  Assistant  Director's  decision,  and  remanded  the  case 
to  the  range  manager  for  further  action  not  inconsistent  with  the 
latter  decision. 

E.  M.  Andrews  duly  appealed  to  the  head  of  the  Department  from 
the  Assistant  Director's  decision. 

Upon  a  careful  review  of  the  entire  record  in  Xhoi  case,  it  is  con- 
cluded that  no  error  was  made  in  the  Assistant  Director's  decision. 

Therefore,  pursuant  to  the  authority  delegated  to  the  Solicitor  by 
the  Secretary  of  the  Interior  (sec.  23,  Order  No.  2509,  as  revised; 
17  F.E.  6794),  the  decision  of  the  Assistant  Director  of  the  Bureau 
of  Land  Management  is  affirmed. 

Mastin  G.  White, 

Solicitor. 


1  George  A.  Smith  &  Son,  Charlotte  Snook,  A.  H.  Barnett,  Jr.,  Evan  H.  Jensen,  Ida 
P.  Mulkey,  Mulkey  Brothers,  Floyd  E.  Pitzer,  larence  Porter,  Ed  Riggan  &  Son,  John 
W.  Snook,  Swanson  Brothers. 
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ROY  BUNDY,  Appellant 
A-26533  Decided  Decemler  17,  1952 

15.2  Review  Proceedings — Scope  of  Review 

Where  appellant  has  raised  no  specific  points  on  his  appeal  and  the  record 
discloses  no  error  of  substance  in  the  Director's  decision,  the  decision  will 
be  affirmed. 

DECISION 

Roy  Bundy  filed  an  application,  dated  March  23,  1951,  for  certain 
grazing  privileges  during  the  1951-1952  grazing  season  in  Arizona 
Grazing  District  No.  1.  From  the  range  manager's  partial  rejection 
of  his  application,  Mr.  Bundy  appealed,  and,  after  a  hearing,  the 
decision  of  the  range  manager  was  affirmed  by  the  hearing  examiner. 
In  a  decision  dated  June  11,  1952,  the  Assistant  Director  of  the 
Bureau  of  Land  Management  affirmed  the  previous  action  in  the  case. 
Mr.  Bundy  has  nov7  appealed  from  that  decision  to  the  head  of  the 
Department. 

Mr.  Bundy  has  made  no  specific  points  on  this  appeal,  but  states 
that  it  is  taken  upon  the  question  of  both  law  and  fact  and  upon 
the  transcript  of  the  hearing,  the  examiner's  decision,  and  the  ex- 
hibits and  files  in  the  case. 

A  careful  review  of  the  entire  record  in  this  case  discloses  no  error 
of  substance  in  the  iVssistant  Director's  decision. 

Therefore,  pursuant  to  the  authority  delegated  to  the  Solicitor  by 
the  Secretary  of  the  Interior  (sec.  23,  Order  No.  2509,  as  revised; 
17  F.E.  6794),  the  decision  of  the  Assistant  Director  of  the  Bureau 
of  Land  Management  is  affirmed. 

Mastin  G.  White, 

Solicitor, 

CLEGG  LIVESTOCK  COMPANY,  Appellant 
A-26571  Decided  January  23^  1953 

3.1  Appeal  Procedure — Right  of  Appeal 

It  is  proper  to  dismiss  an  appeal  from  the  rejection  of  an  application  for 
grazing  privileges  where  all  issues  involved  have  previously  been  adjudi- 
cated in  a  proceeding  involving  the  same  privileges,  the  same  parties,  and 
the  same  base  property. 

15.3  Review  Proceedings — Rehearing 

Where  no  appeal  is  taken  from  a  decision  of  a  hearing  examiner  involving 
grazing  privileges,  the  decision  becomes  the  final  decision  of  the  department 
and  it  will  not  be  disturbed  except  upon  a  showing  of  fraud  or  gross  irregu- 
larity. 

DECISION 

Clegg  Livestock  Company  has  appealed  to  the  head  of  the  Depart- 
ment from  the  decision  of  the  Acting  Director  of  the  Bureau  of 
Land  Management  dated  September  3,  1952,  which  affirmed  the  order 
of  the  hearing  examiner,  dated  June  27,  1952.  The  order  dismissed 
an  appeal  from  the  decision  of  the  range  manager  rejecting  the 
application  of  the  Clegg  Livestock  Company  for  increased  grazing 
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privileges  based  on  480  acres  of  land  in  sees.  10,  11,  14,  and  15, 
T.  6  S.,  K.  8  W.,  S.L.M.,  Utah,  known  as  the  Skull  Valley  lands, 
which  the  company  leases  from  Dan  T.  Orr. 

The  application  for  the  increase  in  grazing  privileges  was  rejected 
because  the  matter  of  the  extent  of  the  grazing  privileges  attaching 
to  the  lands  involved  in  this  proceeding  had  already  been  adjudicated 
in  a  proceeding  entitled  J .  Keith  Broion^  Appellant^  Glegg  Livestock 
Company^  Dan  T.  Orr^  Interveners^  involving  the  validity  of  the 
transfer  of  grazing  privileges  from  Hamilton  Orr,  a  brother  of  Dan 
T.  Orr,  to  J.  Keith  Brown.  Pursuant  to  a  motion  made  by  the 
range  manager  under  43  CFE  161.9(c),  the  appeal  was  dismissed  by 
the  hearing  examiner,  who  found  that  all  issues  involved  in  the 
appeal  had  previously  been  adjudicated  in  a  decision  involving  the 
same  privileges,  the  same  parties,  and  the  same  base  property. 

The  appellant  contends  that  neither  it  nor  Dan  T.  Orr  is  bound 
by  the  decision  in  the  /.  Keith  Brown  case.  There  the  hearing  ex- 
aminer determined,  on  May  29,  1950,  that  Hamilton  Orr  had  trans- 
ferred one-third  of  the  grazing  privileges  attaching  to  the  Skull 
Valley  lands  to  «!.  Keith  Brown.  No  appeal  was  taken  from  that 
decision  by  the  Clegg  Livestock  Company  or  by  Dan  T.  Orr,  al- 
though both  were  interveners. 

Appellant  seeks  to  reopen  the  issue  decided  in  that  case  and  to 
show  that  Hamilton  Orr  did  not  make  any  application  to  transfer 
any  part  of  the  grazing  privileges  on  the  Skull  Valley  lands  and  that 
it  was  improper  for  the  hearing  examiner  to  find  that  Hamilton  Orr 
had  transferred  one-third  of  the  grazing  privileges  attaching  to  the 
Skull  Valley  lands  to  Mr.  Brown. 

The  decision  of  the  hearing  examiner  of  May  29,  1950,  sets  forth 
that  while  Hamilton  Orr's  formal  application  of  July  25,  1945,  for 
the  transfer  of  grazing  privileges  did  not  describe  the  Skull  Valley 
lands,  Hamilton  Orr  intended  to  include  these  lands  in  the  transfer 
and  that  at  a  later  date,  and  before  the  hearing,  Hamilton  Orr  did 
apply  for  the  transfer  of  privileges  with  respect  to  the  Skull  Valley 
lands.  The  decision  discussed  the  Skull  Valley  lands  at  great  length 
and  leaves  no  doubt  that  the  privileges  attaching  to  those  lands  were 
reduced  as  a  result  of  that  decision. 

As  no  appeal  was  taken  from  that  decision,  it  became  the  final 
decision  of  the  Department  and  it  will  not  be  disturbed  except  upon 
a  showing  of  fraud  or  gross  irregularity.  43  CFK  221.51(a).  No 
such  showing  has  been  made  in  this  case.  Therefore,  the  decision 
of  the  hearing  examiner  of  May  29,  1950,  in  so  far  as  it  dealt  with 
the  grazing  privileges  attaching  to  the  480  acres  of  land  in  Skull 
Valley  involved  in  this  proceeding,  is  binding  on  the  Clegg  Live- 
stock Company  and  on  Dan  T.  Orr. 

Accordingly,  it  was  proper  for  the  hearing  examiner  to  dismiss 
the  appeal  of  the  Clegg  Livestock  Company. 

Therefore,  pursuant  to  the  authority  delegated  to  the  Solicitor  by 
the  Secretary  of  the  Interior  (sec.  23,  Order  No.  2509,  as  revised; 
17  F.K.  6794),  the  decision  of  the  Acting  Director  of  the  Bureau  of 
Land  Management  is  affirmed. 

W.  H.  Flanert, 

Acting  Solicitor. 
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HARVEL  H.  AND  STELLA  COSPEK,  Appellants 
A-26841  Decided  May  6,  195^ 

3.12  Appeal  Procedure — Sufficiency  and  Weight  of  Evidence 

Where  substantial  evidence  supports  a  decision  that  an  oral  agreement  between 
two  permittees  was  reached  as  to  the  location  of  a  line  dividing  their  adjoin- 
ing allotments,  the  decision  affirming  the  manager's  action  is  proper. 

4.2  Apportionment  of  the  Federal  Range — Use  and  Boundary  Agreements 

An  agreement  to  a  Federal  range  division  line  does  not  effect  a  disposition  of 
community  property  and  therefore  is  not  void  because  it  is  not  joined  in  by 
the  licensee's  spouse. 

DECISION 

In  a  letter  of  January  11,  1952,  the  Area  (Range)  Manager  of 
Arizona  Grazing  District  No.  4  described  the  boundaries  of  the 
individual  grazing  allotment  of  Harvel  H.  Cosper  under  section  3 
of  the  Taylor  Grazing  Act,  as  amended  (43  U.S.C,  1952  ed.,  sec. 
315b),  on  the  Federal  Range  in  Ts.  6  and  7  S.,  Rs.  30  and  31  E., 
G.&S.R.M.,  Arizona.  The  boundaries  of  this  allotment  were  deline- 
ated on  map  No.  90,  dated  December  17,  1951,  which  accompanied 
the  letter  of  January  11,  1952.  Mr.  Cosper  and  his  wife  appealed 
from  the  area  manager's  action  of  January  11,  1952,  and  a  hearing 
on  this  appeal  was  held  before  a  hearing  examiner  of  the  Bureau 
of  Land  Management  at  Safford,  Arizona,  on  March  3,  1952.  Boyce 
H.  Lines  was  recognized  as  an  intervenor  at  the  hearing.  In  a  deci- 
sion of  June  20,  1952,  the  hearing  examiner  affirmed  the  action  of 
the  range  manager  in  establishing  the  boundary  lines  of  the  allot- 
ment granted  to  Harvel  H.  Cosper.  On  May  20,  1953,  the  Assistant 
Director  of  the  Bureau  of  Land  Management  affirmed  the  examiner's 
decision.  Harvel  H.  and  Stella  Cosper  have  appealed  to  the  Secre- 
tary of  the  Interior  from  the  Assistant  Director's  decision. 

The  division  of  the  Federal  range  in  the  above-described  town- 
ships has  been  in  controversy  for  a  number  of  years  and  the  private 
ownership  of  the  lands  in  the  area  as  between  members  of  the 
Cosper  family  has  been  the  subject  matter  of  litigation  in  the  State 
courts  for  several  years.  Harvel  Cosper,  the  appellant  in  the  instant 
case,  is  the  successor  in  interest  of  Willis  Cosper,  and  Boyce  H.  Lines, 
intervenor,  is  the  successor  in  interest  of  George  H.  Cosper,  Sr. 

The  area  manager's  decision  from  which  an  appeal  to  the  hearing 
examiner  was  taken  increased  Harvel  Cosper's  allotment  by  approxi- 
mately 320  acres  over  the  amount  of  land  which  previously  had  been 
included  in  the  grazing  allotment  of  the  appellant  or  of  his  prede- 
cessor in  interest.  The  decision  increasing  the  appellant's  allotment 
in  this  area  was  apparently  made  as  a  result  of  an  oral  agreement 
between  the  appellant  and  the  intervenor  with  respect  to  the  division 
of  this  part  of  the  range.  The  agreement  relied  on  fixed  a  line  which 
the  area  manager  used  in  establishing  the  northwest  comer  boundary 
of  the  appellant's  allotment  and  it  was  this  line  which  increased  the 
appellant's  allotment  in  the  area  by  about  one-half  a  section  of  land. 
The  question  involved  in  the  hearing  on  the  appeal  from  the  area 
manager's  decision  was  whether  the  appellant's  allotment,  as  estab- 
lished in  the  letter  of  January  11,  1952,  was  proper  and  in  accord 
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with  an  agreement  between  the  appellant  and  the  intervenor  con- 
cerning the  division  of  the  Federal  range  in  sections  21  and  28,  T. 
6  S.,  E.  30  E.i 

On  this  appeal  it  is  contended  that  a  finding  that  an  oral  agree- 
ment was  entered  into  between  the  appellant  and  the  intervenor 
dividing  the  Federal  range  in  dispute  is  not  supported  by  the  evi- 
dence at  the  hearing.  The  appellant's  testimony  at  the  hearing  indi- 
cates that  he  believes  that  he  is  entitled  to  more  land  than  was 
allotted  to  him  (Tr.  p.  36). ^ 

The  northwestern  corner  of  the  appellant's  allotment  adjoins  the 
northeastern  corner  of  the  intervenor's  allotment  in  the  disputed 
area.  Testimony  at  the  hearing  indicates  that  George  H.  Cosper,  Sr. 
(predecessor  of  Mr.  Lines),  would  not  agree  to  the  previous  division 
of  the  range  between  himself  and  the  appellant,  that  Mr.  Lines  was 
planning  to  purchase  the  interests  of  George  H.  Cosper,  Sr.,  if  Mr. 
Lines  could  reach  an  agreement  with  the  appellant  regarding  the 
location  of  the  range  division  line  in  sections  21  and  28,  T.  6  S., 
R.  30  E.,  between  himself  and  the  appellant.     (Tr.  pp.  14,  15,  42,  43.) 

In  an  attempt  to  reach  an  agreement,  the  appellant,  the  inter- 
vener, the  area  manager,  and  Mr.  Jesse  Udall  (one  of  the  Commis- 
sioners appointed  by  the  Superior  Court  of  Graham  County  to 
partition  the  Cosper  family  holdings)  met  on  January  20,  1951,  in 
the  vicinity  of  the  disputed  area  (Tr.  pp.  13,  14,  26,  41).  The  area 
manager,  Mr.  Udall,  and  the  intervenor  testified  that  the  purpose  of 
the  meeting  was  to  work  out  an  agreement  as  to  the  location  of  the 
range  division  line  in  this  area  between  the  appellant  and  the  inter- 
venor (Tr.  pp.  9,  27,  28,  42-45).  The  three  persons  at  this  meeting 
on  January  20, 1951,  other  than  the  appellant,  testified  that  an  agree- 
ment was  reached  dividing  the  ran^e  between  the  appellant  and  the 
intervenor  in  accordance  with  the  line  established  in  the  area  man- 
ager's decision  of  January  11,  1952  (Tr.  pp.  9,  27,  43,  44).  The 
testimony  of  these  three  persons  is  consistent  and  to  the  effect  that 
a  line  was  marked  on  the  ground  beginning  at  an  underpass  from 
highway  666  in  section  28,  continuing  northwest  on  a  line  through 
a  cedar  tree  which  was  marked  (the  intervenor  broke  off  a  limb)  and 
that  the  line  was  projected  to  a  point  through  the  middle  of  a 
**saddle"  to  where  the  line  intersected  the  Cosper-Duncan  fence  which 
was  the  north  boundary  of  the  allotment  at  this  point  (Tr.  pp.  9, 
14,  26,  27,  40,  41,  44).  There  was  undisputed  testimony  at  the  hear- 
ing that  the  appellant  and  the  intervenor  discussed  fencing  along 
this  line  (Tr.  p.  14). 

On  the  strength  of  this  understanding  as  to  the  location  of  the 
range  division  line,  Mr.  Lines  purchased  the  portion  of  the  Mussett 
Cosper  et  al.  holdings  owned  by  George  H.  Cosper,  Sr.,  and  the 
George  H.  Cosper,  Sr.  farm  (Tr.  pp.  14,  15,  27,  42).  It  is  also  un- 
disputed that  after  the  agreement  of  January  20  was  reached,  at  the 
appellant's  suggestion,  his  wife  signed  an  agreement  involving  the 
division  within  the  family  of  other  lands  not  here  in  dispute.  The 
appellant  had  previously  advised  his  w^fe  not  to  sign  the  latter 

lA  departmental  regulation   (43  FR  161.6(d)   provides  in  applicable  part: 
"*  *  ♦  Allotments  of  Federal  range  will  be  made  to  licensees  or  permittees  when  con- 
ditions warrant,  and  divisions  of  the  range  by  agreement  or  by  former  practice  will  be 
respected  and  followed  where  practicable.  *   *  *" 

2  All  transcript  references  refer  to  the  transcript  of  the  hearing  held  March  3,  1952, 
at  Safford,  Arizona. 
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agreement,  apparently  because  of  uncertainty  regarding  the  area 
\\^ich  would  have  been  claimed  as  part  of  the  George  H.  Cosper, 
Sr.,  allotment  (Tr.  pp.  26-28,  33,  35,  38,  39,  45). 

The  appellant  agrees  that  an  understanding  about  the  line  in  dis- 
pute was  reached  at  the  meeting  of  January  20,  1951,  on  the  range 
(Tr.  p.  33).  He  contends,  however,  that  he  did  not  agree  that  the 
line  identified  on  the  ground  would  divide  the  Federal  range  in  this 
area  between  himself  and  the  intervenor;  but  that  it  was  his  under- 
standing that  this  line  represented  part  of  the  boundary  of  the  York 
interests,  that  is,  the  interests  formerly  held  by  Wilis  H.  Cosper  and 
now  held  by  the  appellant  (Tr.  pp.  19,  35,  37). 

The  unequivocal  testimony  of  the  three  persons  other  than  the  ap- 
pellant at  the  meeting  of  January  20,  1951,  that  an  agreement  divid- 
ing the  Federal  range  between  the  appellant  and  the  intervenor  was 
reached  at  this  meeting  clearly  outweighs  the  appellant's  contention 
that  he  was  merely  reaching  an  understanding  about  the  boundaries 
of  the  York  allotment  and  that  he  did  not  agree  that  the  line  estab- 
lished at  the  meeting  should  constitute  a  division  of  the  Federal 
range  between  himself  and  Mr.  Lines,  and  it  amply  supports  a  find- 
ing that  the  agreement  as  set  forth  in  the  area  manager's  decision 
was  reached  at  the  meeting  of  January  20,  1951. 

The  second  contention  on  this  appeal  is  that  if  there  was  an  agree- 
ment concerning  the  division  of  the  range  between  the  appellant  and 
the  intervenor,  the  agreement  was  null  and  void  under  Arizona  law 
because  the  appellant's  wife  did  not  enter  into  the  agreement.  This 
contention  seems  to  be  based  upon  the  mistaken  notion  that  the 
agreement  as  to  the  range  division  line  involved  a  disposition  of 
community  property  which  belonged  to  the  appellant  and  his  wife. 
However,  the  approximate  one-half  section  of  Federal  range  which 
was  added  to  the  appellant's  allotment  by  this  agreement  is  public 
land.  This  land  had  never  been  included  in  a  grazing  allotment  of 
the  appellant  or  of  his  predecessor  in  interest.^ 

As  the  departmental  records  and  undisputed  testimony  at  the 
hearing  (Tr.  pp.  7,  30-31)  establish  that  the  area  is  public  land 
which  was  not  allotted  to  the  appellant  or  to  his  predecessor  in 
interest,  the  contention  on  appeal  that  an  agreement  about  the  divi- 
sion of  this  range  amounted  to  a  transfer  of  community  property  is 
clearly  without  merit.  The  appellant  had  no  interest  in  the  land 
which  he  could  transfer  by  agreement  or  in  any  other  way.  The 
only  "transfer"  involved  was  that  a  part  of  the  public  range  which 
had  not  previously  been  included  in  the  appellant's  allotment  was 
added  to  it  by  the  area  manager's  decision  of  January  11,  1952.  The 
case  of  Stevens  v.  Stevens  {'21^  P.  2d,  1045  (Arizona,  1950)),  relied 
on  by  the  appellant,  is  inapplicable  to  this  case  because,  among  other 
reasons,  the  cited  case  does  not  involve  the  issuance  of  a  permit  or 
the  determination  of  what  the  boundaries  of  a  grazing  allotment 
under  the  Taylor  Grazing  Act  are  to  be.*     In  addition,  the  public 

3  Departmental  records  put  into  evidence  at  the  hearing  (Tr.  p.  47)  contain  land 
descriptions  of  the  grazing  allotments  of  the  appellant  and  his  predecessor.  A  careful 
examination  of  the  land  descriptions  of  the  allotments  dated  December  13,  1941,  March 
10,  1944,  April  10,  1945,  November  23.  1946,  and  December  16,  1946,  to  Willis  H. 
osper  and  the  allotment  of  June  1,  1948,  to  the  appellant  indicates  that  although  the 
allotments  for  December  13,  1941,  December  16,  1946,  and  June  1,  1948,  perhaps  in- 
cluded 30  acres  northvpest  of  highway  666  in  sees.  21  and  28,  the  approximate  ^^  section 
now  included  in  the  allotment  was  not  included  in  the  previous  allotments. 

-*  The  authority  to  issue  a  grazing  permit  and  to  determine  the  boundaries  of  an 
allotment  under  the  Taylor  Grazing  Act  is  vested  in  the  range  (area)  manager  (43  FR, 
1952  Supp.,  161.9(c)). 
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land  involved  in  this  proceeding,  unlike  that  in  the  cited  case,  has 
never  been  in  the  appellant's  grazing  allotment  or  in  the  allotments 
of  his  predecessor  in  interest. 

The  other  contentions  raised  by  the  appellant  on  this  appeal  were 
also  raised  before  the  Director  of  the  Bureau  of  Land  Management 
and  are  adequately  answered  in  the  Assistant  Director's  decision. 

For  the  reasons  set  forth  above,  the  decision  affirming  the  hearing 
examiner's  decision  that  the  range  manager's  determination  of  the 
boundaries  of  the  appellant's  individual  grazing  allotment  was 
proper  is  correct. 

Therefore,  pursuant  to  the  authority  delegated  to  the  Solicitor  by 
the  Secretary  of  the  Interior  (sec.  23,  Order  No.  2509,  as  revised; 
17  F.E.  6794),  the  decision  by  the  Assistant  Director  of  the  Bureau 
of  Land  Management  is  affirmed. 

William  J.  Burke, 

Acting  Solicitor. 


CHARLES  R.  KIPPEN,  Appellant 
A-26971  Decided  Novemher  26,  195Ji,  61  LD.  452 

17.2  Transfer  and  Division — Base  Property  Qualification 

A  transfer  of  a  base  property  qualification  from  base  property  not  owned  by 
the  transfer  applicant  is  not  valid  without  the  written  consent  of  the  owner 
or  owners  and  any  encumbrancers  of  the  property. 

DECISION 

Charles  E.  Kippen  has  appealed  to  the  Secretary  of  the  Interior 
from  a  decision  of  December  9,  1953,  by  the  Acting  Director  of  the 
Bureau  of  Land  Management  which  affirmed  the  rejection  of  Mr. 
Kippen's  application  for  grazing  privileges  on  the  Federal  range, 
Utah-Idaho  Unit,  Nevada  Grazing  District  No.  1.  (Sections  2  and 
3  of  the  Taylor  Grazing  Act,  43  U.S.C.,  1952  ed.,  sees.  315a,  315b.) 
Mr.  Kippen's  application  was  dated  December  4,  1951. 

In  a  decision  of  January  31,  1952^  the  range  manager  of  Grazing 
District  No.  1  affirmed  an  earlier  decision  dated  December  17,  1951, 
rejecting  Mr.  Kippen's  application  for  the  reason  that  the  depend- 
ency by  use  of  the  Kippen  base  lands  had  been  transferred  to  other 
base  lands  under  section  7(b)  of  the  Federal  Range  Code  (43  CFR 
161.7(b)),  and  therefore  the  base  lands  described  in  Mr.  Kippen's 
application  no  longer  had  dependency  by  use  within  the  district. 
Mr.  Kippen  appealed  from  the  rejection  of  his  application  and  a 
hearing  was  held  before  a  hearings  examiner  on  September  29,  1952, 
at  Elko,  Nevada.  Ten  persons,  nine  of  whom  were  permittees  on 
this  range,^  were  recognized  as  interveners  at  the  hearing. 

The  examiner  affirmed  the  range  manager's  decision  in  a  decision 
dated  December  30,  1952,  and,  on  Mr.  Kippen's  appeal,  the  exami- 
ner's decision  was  affirmed  by  the  Acting  Director  on  December  9, 
1953. 


iThe  nine  permittees  are:  Martin  Ithurbide.  C.  D.  Michaelson,  Forest  Prltchett, 
Claude  Sutton,  Carson  Brothers,  Clarence  M.  Keller,  Porter  Brothers,  Willard  Peterson, 
L.  W.  and  W.  F.  Peterson. 
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The  base  property  owned  by  Mr.  Kippen  which  was  denied  de- 
pendency by  use  is  called  the  Schmalz  Brothers  lands.  It  consists 
of  approximately  10,000  acres  of  land  in  Morgan  County,  Utah.  For 
many  years  prior  to  May  1, 1950,  this  land  was  owned  by  the  Schmalz 
Brothers  Company,  a  Utah  corporation,  and  Edwin  L.  Schmalz  and 
between  1931  and  1949  the  land  was  leased  by  Schmalz  Brothers  to 
Jean  P.  Etchart,  who  used  the  land  for  grazing  livestock.  By  war- 
ranty deeds,  executed  May  1  and  May  4,  1950,  and  recorded  on 
May  5,  1950,  the  Schmalz  Brothers  Company  and  Edwin  L.  Schmalz 
conveyed  the  base  property  to  Ardeth  and  Sarah  Mortensen.  Mr. 
Kippen  purchased  the  land  from  the  Mortensens  by  warranty  deed 
of  July  27,  1951. 

The  Schmalz  Brothers  lands  are  summer  grazing  lands  which  are 
used  from  about  ^lay  10  until  the  middle  or  end  of  October.  Most 
of  the  grazing  privileges  on  the  Federal  range  which  were  allotted 
to  Mr.  Etchart  on  the  basis  of  the  dependency  by  use  of  the  Schmalz 
Brothers  lands  authorized  winter  grazing  use  (from  November  1  to 
March  31)  on  the  Federal  range  in  the  Utah-Idaho  unit  of  Nevada 
Grazing  District  No.  1.  The  dependency  by  use  of  the  Schmalz 
Brothers  lands  resulted  from  the  livestock  operations  of  Mr.  Etchart 
as  lessee  and  amounted  to  3,000  animal-unit-months.^ 

On  February  17,  1950,  Mr.  Etchart  was  allowed  grazing  privileges 
for  the  1950-1951  grazing  season  to  the  extent  of  3,000  animal-unit- 
months  less  10  percent,  or  300  animal-unit-months,  nonuse  for  con- 
servation purposes.  On  November  16,  1950,  Mr.  Etchart  filed  an 
amended  short  form  application  for  a  nonuse  license  for  the  entire 
season.  This  application  stated  that  there  had  been  no  change  in 
the  "base  setup,"  although  the  Schmalz  Brothers  had  sold  the  base 
land  to  the  Mortensens. 

On  December  20  and  21,  1950,  Mr.  Etchart  filed  nine  applications 
for  the  transfer  of  his  grazing  privileges  to  use  the  Federal  range 
(based  on  the  dependency  by  use  of  the  Schmalz  Brothers  land)  to 
land  controlled  by  the  nine  permittees  who  intervened  at  the  hear- 
ing. On  October  16,  1951,  the  Regional  Chief,  Division  of  Range 
Management,  approved  the  transfers  of  the  dependency  by  use  from 
the  Schmalz  Brothers  lands  to  land  controlled  by  the  nine  inter- 
veners. The  nine  interveners,  who  purportedly  acquired  the  grazing 
privileges  w^hich  had  previously  attached  to  the  Schmalz  Brothers 
lands  bought  these  privileges  from  Mr.  Etchart  who  sold  out  his 
livestock  operation. 

The  departmental  regulation  (43  CFR  161.7(b))  pursuant  to 
which  the  transfer  was  approved  provides: 

Upon  application  by  a  licensee  or  permittee,  and  after  reference  to  the  advisory 
board  for  recommendation,  the  range  manager  may  allow  a  license  or  permit 
based  on  ownership  or  control  of  land  to  be  transferred  to  other  land  or  a  license 
or  permit  based  on  ownership  or  control  of  water  to  be  transferred  to  other  water 
within  the  same  service  area :  Provided,  That  such  transfer  will  not  interfere 
with  the  stability  of  livestock  operations  or  with  proper  range  management  and 
will  not  affect  adversely  the  established  local  economy :  Provided  further,  That 
no  such  transfer  will  be  allowed  without  the  written  consent  of  the  owner  or 
owners  and  any  encumbrancers  of  the  base  property  from  which  the  transfer  is 
to  be  made,  except  that  when  the  applicant  for  such  transfer  is  a  lessee  without 


a  The  hearing  examiner's  reliance  on  this  figure  is  followed  for  purposes  of  this  pro- 
ceeding although  it  is  not  established  that  part  of  these  grazing  privileges  was  not 
based  on  other  private  land. 
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whose  established  livestock  operations  such  property  would  not  have  dependency 
by  use  or  priority,  such  consent  will  not  be  required.  Upon  the  allowance  of  a 
transfer  under  this  paragraph,  the  base  property  from  which  the  transfer  is 
made  shall  lose  its  dependency  by  use  or  priority  to  the  extent  of  the  license 
or  permit  transferred. 

At  the  hearing  on  whether  the  rejection  of  Mr.  Kippen's  appli- 
cation was  proper,  the  principal  issues  concerned  the  control  of  the 
Schmalz  Brothers  lands  at  the  time  of  the  filing  of  the  applications 
to  transfer  the  dependency  by  use  from  that  property  to  property 
controlled  by  other  permittees.  The  range  manager  and  Bureau 
officials  contended  that,  as  a  result  of  a  written  lease  between  Mr. 
Etchart  and  Schmalz  Brothers,  Etchart  was  lessee  of  the  base  lands 
during  the  entire  year  of  1950.  It  was  argued  on  behalf  of  Mr. 
Kippen  that  an  entirely  new  and  different  lease  was  agreed  upon 
and  completely  performed  by  Mr.  Etchart  and  ^Ir.  Mortensen  after 
Mr.  Mortensen  purchased  the  base  lands  from  Schmalz  Brothers; 
that  the  new  lease  terminated  when  the  lands  were  vacated  by  Mr. 
Etchart  on  or  about  October  24,  1950;  and  that  as  the  applications 
for  transfer  of  the  grazing  privileges  were  filed  after  the  expiration 
of  Mr.  Etchart's  lease  with  Mr.  Mortensen,  the  applications  should 
have  been  denied. 

In  his  decision  of  December  30,  1952,  the  hearing  examiner  held 
that  Mr.  Etchart  had  not  operated  under  his  lease  with  Schmalz 
Brothers  but  had  used  the  Schmalz -Mortensen  lands  during  the 
1950  season  under  an  oral  lease  with  Mr.  Mortensen,  written  evi- 
dence of  which  appeared  in  Mr.  Mortensen's  letters  of  May  5  and 
October  25,  1950.  However,  the  examiner  held  that  Mr.  Etchart 
had  the  same  control  of  the  Schmalz  Brothers  lands  in  1950  as  he 
had  had  under  his  previous  year  to  year  leases  with  Schmalz  Broth- 
ers; that  his  grazing  license  which  he  wanted  to  transfer  had  been 
based  on  his  1050  summer's  use  and  did  not  expire  until  March  31, 
1951;  that  his  control  of  the  Mortensen  lands  was  sufficient  to  en- 
title him  to  a  license  on  the  Federal  range  for  the  winter  grazing 
season;  and,  therefore,  that  his  applications  to  transfer  the  license 
was  timely  filed. 

The  Acting  Director's  decision  affirmed  the  examiner's  decision 
primarily  upon  the  grounds  that  Mr.  Etchart  "is  a  lessee  without 
whose  established  livestock  operations  such  property  would  not  have 
dependency  by  use"  within  the  meaning  of  the  above-quoted  regu- 
lation and  that  he  was  entitled  to  grazing  privileges  on  the  Federal 
range  at  the  time  when  he  applied  for  the  transfer. 

Neither  the  hearing  examiner's  nor  the  Acting  Director's  decision 
specifically  considered  the  meaning  and  effect  of  the  language  of 
the  second  proviso  of  43  CFK  161.7(b)  that  no  transfer  of  grazing 
privileges  "will  be  allowed  without  the  wntten  consent  of  the  owner 
or  owners  and  any  encumbrancers  of  the  base  property  from  which 
the  transfer  is  to  be  made,  except  that  when  the  applicant  for  such 
transfer  is  a  lessee  without  whose  established  livestock  operations 
such  property  would  not  have  dependency  by  use  or  priority,  such 
consent  will  not  be  required."     [Italic  added.] 

Mr.  Mortensen,  who  owned  the  base  property  when  the  transfer 
applications  were  filed,  did  not  consent  to  the  transfer,  but  pro- 
tested against  its  allowance  in  a  letter  received  by  the  range  mana- 
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ger  on  February  2,  1951,  and  again  at  a  meeting  on  June  28,  1951, 
of  the  advisory  board.  Mr.  Mortensen  was  notified  of  the  dis- 
missal of  his  protest  in  a  letter  of  August  10,  1951,  from  the  range 
manager.  Mr.  Kippen,  owner  of  the  base  property  when  the  trans- 
fer was  approved,  applied  for  the  grazing  privileges  in  dispute  for 
his  own  use.  It  is  clear  therefore  that  the  owners  of  the  property 
did  not  give  their  written  consent  to  the  transfer  of  grazing  privi- 
leges from  the  Schmalz  Brothers  lands. 

The  hearing  examiner  found  that  Mr.  Etchart's  use  of  the  base 
lands  during  1950  was  as  lessee  under  an  oral  agreement  with  Mr. 
Mortensen,  and  that  Mr.  Etchart  vacated  the  lands  under  that 
agreement  on  or  before  October  24,  1950.  However,  the  above- 
quoted  regulatory  provision  permits  only  the  conclusion  that  if 
Mr.  Etchart  was  not  a  lessee  of  the  Schmalz  Brothers  lands  on 
December  20  and  21  when  he  filed  the  applications  for  transfer, 
the  transfer  was  not  authorized  under  43  CFR  161.7(b)  because 
the  owners  did  not  consent  to  it.  Accordingly,  consideration  must 
be  given  to  the  question  whether  Mr.  Etchart  was  a  lessee  of  the 
base  property  when  he  filed  the  applications  for  the  transfer  of 
the  grazing  privileges  from  that  property. 

On  October  19,  1950,  Mr.  Marcellus  Palmer,  agent  for  the  inter- 
veners, submitted  to  the  range  manager  an  undated,  unacknowl- 
edged instrument  puroporting  to  be  a  lease  of  the  Schmalz  Broth- 
ers lands  to  Mr.  Etchart  for  the  year  1950.^ 

The  instrument,  entitled  "GRAZING  LEASE,"  recites  first  that 
"THIS  INDENTURE,  [is]  made  and  entered  into  this  First  day 
of  January,  1950  *  *  *,"  and  provides  for  the  leasing  by  Schmalz 
Brothers,  as  lessor,  to  Jean  P.  Etchart,  as  lessee,  of  approximately 
10,000  acres  of  land  in  Morgan  County,  Utah,  described  by  town- 
ship, range,  and  section  numbers.  The  term  of  the  lease  is  from 
the  first  day  of  January  1950,  to  the  31st  day  of  December  1950, 
for  which  the  lessee  agrees  to  pay  the  sum  of  $2,800  of  which  $1,000 
is  due  and  payable  on  the  1st  day  of  May  1950,  and  the  balance  of 
$1,800  is  due  and  payable  on  the  1st  day  of  October  1950.  The 
instrument  provides  that  the  lessee  shall  at  the  expiration  of  the 
lease  deliver  the  premises  to  the  lessor  in  good  order  and  condition; 
that  the  lessee  shall  have  the  right  to  sublease;  that  the  lessee  shall 
have  first  right  to  purchase  the  properties  if  they  are  offered  for 
sale  during  the  term  of  the  lease;  that  if  the  lands  should  be  sold 
during  the  term  of  the  lease  they  "are  sold"  subject  to  the  lease; 
and  that  if  the  leased  lands  are  unsold  at  the  expiration  of  the 
lease  term  the  lessee  is  granted  an  option  to  continue  the  lease  "for 
another  period."  The  instrument  also  contains  a  provision  for  right 
of  reentry  by  the  lessors  without  notice  of  the  lessee  if  the  rent 
remains  unpaid  30  days  after  it  is  due,  and  a  covenant  by  the 
lessee  to  discharge  all  costs,  attorney's  fees  and  other  expenses  that 
may  arise  from  enforcing  the  covenants  of  the  agreement. 

There  is  some  controversy  as  to  whether  this  lease  was  actually 
executed  by  Schmalz  Brothers  and  there  are  other  factors  which 
would  raise  a  question  as  to  whether  the  lease  was  otherwise  valid. 
Plowever,  aside  from  the  question  as  to  whether  a  valid  agreement 

3  Tr.  p.  5.  All  page  numbers  hereafter,  unless  otherwise  noted,  refer  to  the  transcript 
of  the  hearing  on  September  29,  1952,  in  this  case  at  Elko,  Nevada. 
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was  entered  into  between  Schmalz  Brothers  and  Mr.  Etchart,  there 
is  uncontroverted  evidence  that  if  any  lease  for  1950  was  agreed 
upon  between  these  parties,  such  a  lease  was  terminated  by  opera- 
tion of  law  when  Mr.  Etchart  entered  into  a  new  lease  agreement 
with  Mr.  Mortensen.  The  new  lease  agreement  was  evidenced  by 
letters  dated  May  5  and  October  25,  1950,  from  A.  K.  Mortensen 
to  Mr.  Etchart.  It  was  stipulated  at  the  hearing  that  these  letters 
were  received  by  Mr.  Etchart. 
The  letters  are  as  follows: 

May  5,  1950. 
Mr.  Jean  P.  Etchakt, 
Sunset,  Utah. 

Dear  Jean  :  It  will  probably  be  no  surprise  to  you  to  hear  that  I  have  closed 
the  deal  with  the  Schmalz  Brothers  Co.,  and  have  taken  possession  of  all  their 
holdings  in  Morgan  County.  In  confirmation  of  our  several  conversations  you 
may  use  this  land  for  grazing  purposes  during  the  1950  season  for  $3,300.00. 
50%  due  and  payable  when  you  enter  on  the  range  and  the  balance  when  you 
sort  or  remove  your  lambs  this  fall. 

This  arrangement,  of  course,  is  contingent  upon  your  using  the  range  accord- 
ing to  acceptable  practices,  and  your  limiting  the  number  and  kind  of  livestock 
placed  thereon  so  as  not  to  exceed  the  carrying  capacity. 

I  am  making  arrangements  to  continue  the  road  to  the  top  of  the  ridge  between 
Cottonwood  and  Dry  Creek,  and  it  should  be  completed  in  time  for  you  to  use  it. 
I  may  also  wish  to  do  some  improvement  work  at  waterholes,  fences  and  buildings. 
Very  truly  yours, 

A.  R.  Mortensen. 


October  25,  1950. 
Mr.  Jean  P.  Etchart, 
Sunset,  Utah. 

Dear  Sir:  This  is  to  confirm  our  last  conversation  in  which  you  stated  that 
Tuesday,  Oct.  24,  1950  would  be  your  last  day  on  my  range  for  the  1950  grazing 
season.  On  visiting  the  range  this  morning  I  found  that  you  had  vacated  accord- 
ing to  your  promise  and  a  later  telephone  call  from  Mrs.  Etchart  confirmed  my 
findings. 

I  wish  to  thank  you  for  your  past  patronage. 
Very  truly, 

A.  R.  Mortensen. 

Evidence  at  the  hearing  showed  definitely  that  the  agreement  as 
set  forth  in  Mr.  Mortensen's  letter  of  May  5,  1950,  was  accepted  by 
Mr.  Etchart;  that  a  canceled  check  dated  May  9,  1950,  for  $1,650 
from  Mr.  Etchart  to  Mr.  Mortensen  was  payment  for  one  half  of 
the  rental  required  by  the  letter  of  May  5.  Another  canceled  check 
dated  September  13,  1950,  in  the  same  amount  drawn  in  favor  of 
Mr.  Mortensen  by  Mr.  Etchart,  was  payment  by  Mr.  Etchart  for 
the  balance  due  for  the  season's  grazing  (p.  21).  Sometime  after 
May  5,  1950,  Mr.  Etchart  took  possession  of  the  base  lands,  and  he 
vacated  the  lands  on  or  before  October  24,  1950,  in  accordance  with 
an  oral  promise  to  Mr.  Mortensen  that  he  would  do  so  (p.  22). 

The  period  of  Mr.  Etch  art's  lease  under  the  agreement  with  Mr. 
Mortensen  was  the  1950  grazing  season,  which  ])eriod  was  commonly 
understood  to  extend  from  about  the  10th  or  15th  of  May  (p.  28) 
until  the  middle  of  October,  or  not  after  November  1st  (pp.  26,  27). 
Mr.  Etchard  paid  rent  for  the  1950  grazing  season  only  to  Mr. 
Mortensen  and  had  possession  of  the  land  only  during  the  term 
agreed  upon  with  Mr.  Mortensen.     Mr.  Etchart's  testimony  at  the 
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hearing  indicates  that  after  the  Mortensens  purchased  the  base 
property,  Mr.  Etchart  did  not  refer  to  or  rely  upon  any  written 
agreement  with  Schmalz  Brothers  (pp.  34,  35). 

In  the  absence  of  a  specific  provision  to  the  contrary,  ordinarily 
a  tenant  is  not  deprived  of  his  leasehold  estate  by  a  sale  of  the 
premises  (3  Thompson,  Commentaries  on  the  Modern  Law  of  Real 
Property^  sec.  1335).  Thus,  if  at  the  time  when  the  base  lands  were 
sold  to  the  Mortensens,  a  valid  lease  agreement  for  use  of  the  base 
lands  tor  1950  existed,  and  if  the  Mortensens  had  had  actual  or 
constructive  notice  of  the  lease,"*  the  sale  of  the  land  would  have 
been  subject  to  such  a  lease  and  the  Mortensens  would  have  been 
lessors  under  the  lease  in  the  absence  of  a  specific  agreement  to  the 
contrary.  However,  there  cannot  be  two  contradictory  leases  of  the 
land  at  the  same  time,  and  any  lease  may  be  terminated  when  the 
parties  thereto  make  a  new  agreement  as  lessor  and  lessee  so  as  to 
w^ork  the  surrender  of  an  unexpired  lease  term  by  substitution  of  a 
new  lease  for  the  old  (3  Thompson,  supra^  sees.  1207,  1495).  A  lease 
is  surrendered  by  operation  of  law  when  the  tenant  accepts  from 
the  landlord  a  new  lease,  to  begin  immediately,  or  at  any  time  dur- 
ing the  existence  of  a  previous  lease  (4  Tiffany,  The  Law  of  Real 
Property^  sec.  962).  It  has  been  held  that  the  execution  of  a  new 
lease  to  a  tenant  before  the  expiration  of  an  existing  lease  and 
performance  under  the  new  lease  amount  to  a  surrender  of  the  old 
lease  by  operation  of  law  and  bring  about  the  release  of  both  parties 
from  obligations  created  under  the  old  lease,  the  release  of  one  party 
being  the  consideration  for  the  release  of  the  other.  Diamanti  v. 
Aubert,  251  Pac.  373  (Utah,  1926). 

It  is  possible,  of  course,  that  a  later  agreement  entered  into  by  a 
lessor  and  a  lessee  before  the  expiration  of  an  existing  lease  merely 
modifies  rather  than  terminates  a  prior  lease.  However,  where  a 
second  lease  agreement  is  complete,  providing  for  a  different  term, 
at  a  different  rental,  and  on  different  conditions  from  the  prior 
lease,  the  later  agreement  supersedes  the  earlier  one,  amounting  to 
a  surrender  by  operation  of  law  of  the  earlier  agreement  {Peterson 
V.  Betts,  165  P.  2d  95,  106  (Wash.,  1946)).  The  complete  per- 
formance of  a  new  agreement  is  evidence  that  the  parties  intended 
that  an  inconsistent  prior  agreement  should  be  terminated.  Cf. 
Barler  v.  Smythe,  143  P.  2d  565,  569-570  (Wyo.,  1943). 

It  is  clear  that  the  covenants  and  agreements  of  the  written  in- 
strument involved  in  this  case  are  contradictory  to  and  inconsistent 
with  the  provisions  of  the  completely  performed  agreement  between 
Mr.  Etchart  and  Mr.  Mortensen,  as  the  amount  of  rent,  the  term  of 
the  lease,  and  the  covenants  of  the  parties  under  the  written  agree- 
ment were  different  from  those  under  the  lease  agreement  which, 
in  fact,  was  fully  carried  out  by  Mr.  Etchart  and  Mr.  Mortensen. 
When  the  principles  of  the  above-cited  cases  are  applied  to  the  cir- 
cumstances of  this  case,  it  appears  that  Mr.  Etchart's  complete 
performance  of  the  agreement  with  Mr.  Mortensen  effectively  ter- 
minated, by  operation  of  law,  any  lease  agreement  for  1950  which 
may  have  existed  with  Schmalz  Brothers. 

^Williams  v.  Young,  81  Atl.  1118  (N.J.,  1910),  and  cf.  Garher  v.  (Hanella,  33  Pac.  458 
(Calif.,  1893). 
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On  the  basis  of  uncontroverted  evidence  at  the  hearing  that  the 
new  agreement  between  Mr.  Mortensen  and  Mr.  Etchart  regarding 
use  of  the  base  lands  during  1950  was  completely  performed,  it  is 
concluded  that  Mr.  Etchart  held  the  lands  during  the  1950  grazing 
season  under  an  informal  lease  with  Mr.  Mortensen,  written  evi- 
dence regarding  which  appears  in  Mr.  Mortensen's  letters  of  May  5 
and  October  25,  1950,  to  Mr.  Etchart,  and  that  Mr.  Etchart's  lease 
of  the  land  during  1950  terminated  on  or  before  October  24,  1950. 
It  follows  that  Mr.  Etchart  was  not  a  lessee  of  the  base  lands  on 
December  20  and  21,  1950,  when  he  filed  applications  for  the  trans- 
fer of  the  grazing  privileges  from  those  lands. 

Since  Mr.  Etchart  was  not  a  lessee  of  the  base  lands  when  he 
filed  applications  for  the  transfer  of  grazing  privileges  therefrom, 
and  the  applicable  departmental  regulation  (43  CFR  161.7(b)) 
provides  that  no  transfer  will  be  allowed  in  these  circumstances 
without  the  written  consent  of  the  owner  or  owners  of  the  base 
property,  the  transfer  of  grazing  privileges  in  this  case  was  not 
authorized  because  the  owner  of  the  base  property  did  not  consent 
to  the  transfer.  Accordingly,  the  decision  of  the  Acting  Director 
of  the  Bureau  of  Land  Management  allowing  such  a  transfer  was 
incorrect. 

Therefore,  pursuant  to  the  authority  delegated  to  the  Solicitor  by 
the  Secretary  of  the  Interior  (sec.  23,  Order  No.  2509,  as  revised; 
17  F.E.  6794) ,  the  decision  of  the  Acting  Director  of  the  Bureau  of 
Land  Management  is  reversed,  and  the  case  is  remanded  for  action 
consistent  with  this  decision. 

J.  Reuel  Armstrong, 

Acting  Solicitor. 


R.  L.  OOX,  Appellant 
A-27207  Decided  July  25,  1955 

3.7  Appeal  Procedure — Agreement  by  Parties 

An  appeal  will  be  dismissed  without  prejudice  to  the  right  of  the  appellant  to 
have  the  appeal  reinstated  if  an  agreement  resolving  the  controversy  should 
not  be  approved  by  the  Bureau  of  Land  Management. 

DECISION 

R.  L.  Cox  appealed  to  a  hearing  examiner  from  the  rejection  of 
his  application  for  inclusion  in  his  individual  grazing  allotment  of 
certain  land  within  Magdalena  grazing  distrct  No.  2,  New  Mexco. 
Pursuant  to  the  appeal,  a  hearing  was  held  on  January  11,  1954,  at 
Socorro,  New  Mexico.  Barth  Mercantile  Company,  Inc.,  was  recog- 
nized as  intervenor  at  the  hearing.  In  a  decision  of  ^larch  1,  1954, 
the  hearing  examiner  dismissed  Mr.  Cox's  appeal  on  the  ground 
that  the  appellant  was  not  entitled  to  an  additional  allotment  of 
Federal  range.  The  examiner's  decision  was  affirmed  with  instruc- 
tions in  a  decision  of  March  25,  1955,  by  the  Acting  Director  of 
the  Bureau  of  Land  Management.  Mr.  Cox  then  appealed  to  the 
Secretary  of  the  Interior  from  the  Acting  Director's  decision. 
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After  the  appeal  to  the  Secretary  was  filed,  the  appellant  and  the 
intervener  reached  an  agreement  settling  the  controversy  between 
them  and  entered  into  a  written  stipulation  dated  May  2,  1955.  The 
stipulation  was  submitted  to  the  range  manager  along  with  a  motion 
by  the  appellant  and  the  intervenor  requesting  dismissal  of  this 
appeal,  subject  to  approval  by  the  proper  Bureau  officials  of  the 
agreement  between  the  appellant  and  the  intervenor  concerning  use 
of  the  disputed  range. 

Although  the  range  manager  has  recommended  that  the  agree- 
ment involved  in  this  case  be  approved,  final  action  thereon  has  not 
been  taken,  apparently  because  of  the  pendency  of  this  appeal. 

In  the  circumstances,  the  instant  appeal  will  be  dismissed  without 
prejudice  to  the  right  of  the  appellant  to  liave  the  appeal  reinstated 
if  adverse  action  should  be  taken  on  the  agreement  of  May  2,  1955, 
between  the  appellant  and  the  intervenor. 

Therefore,  pursuant  to  the  authority  delegated  to  the  Solicitor  by 
the  Secretary  of  the  Interior  (sec.  23,  Order  No.  2509,  as  revised; 
17  F.R.  6794),  the  appeal  is  dismissed  in  accordance  with  the  fore- 
going paragraph  and  the  case  is  remanded  to  the  Bureau  of  Land 
Management  for  action  on  the  agreement  of  May  2,  1955. 

Edmund  T.  Fritz, 

Acting  Solicitor. 

FRANK  HALLS,  Appellant 
A-27133  Decided  Septemher  8,  1955  62  I.D.  344 

3.12  Appeal  Procedure — Sufficiency  and  Weight  of  Evidence 

Where  a  commensurate  property  report  contains  two  inconsistent  statements 
the  report  is  of  no  evidentiary  value  with  respect  to  the  appellant's  use  of 
the  public  domain  during  the  priority  years. 

5.1  Base  Property  (Generally — Ownership  or  Control 

Where  a  livestock  operator  sells  his  ranch,  and  as  a  part  of  the  transaction 
he  is  entitled  to  use  of  the  ranch  for  care  of  his  sheep  for  an  indeterminate 
time,  use  of  the  ranch  under  such  an  agreement  may  give  the  operator  such 
control  of  the  ranch  that  use  of  the  land  in  conjunction  with  the  Federal 
range  will  serve  to  vest  the  land  with  the  attribute  of  land  dependent  by  use. 

11.1  Enforcement  and  Show  Cause  Proceedings — ^Procedure 

The  cancellation  of  a  grazing  permit  without  according  the  permittee  an  oppor- 
tunity to  demonstrate  or  achieve  compliance  with  lawful  requirements  is 
unlawful  under  section  9(b)  of  the  Administrative  Procedure  Act  except  in 
cases  of  willfulness  or  those  in  which  the  public  health,  interest,  or  safety 
requires  otherwise;  the  departmental  regulation  that  a  decision  cancelling 
a  grazing  permit  will  not  become  effective  pending  disposition  of  a  timely 
appeal  precludes  the  possibility  of  such  a  decision  coming  within  the  scope 
of  the  exception  clause  in  section  9(b)  of  the  Administrative  Procedure  Act. 

Where  a  grazing  permittee  has  been  wrongfully  denied  use  of  the  range  for 
two  grazing  seasons  under  a  10-year  grazing  permit,  the  permittee  will  be 
granted  use  of  the  range  for  that  length  of  time  even  though  his  permit  has 
expired. 

The  provision  in  the  Federal  Range  Code  authorizing  certain  officers,  where 
the  orderly  administration  of  the  range  or  other  public  interest  requires,  to 
make  immediately  effective  a  decision  from  which  an  appeal  may  be  taken, 
does  not  apply  to  decisions  cancelling  grazing  licenses  or  permits. 

The  cancellation  of  a  grazing  permit  without  first  giving  the  permittee  an  op- 
portunity to  show  cause  why  such  cancellation  should  not  be  made  final  is 
contrary  to  departmental  regulation. 
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11.2  Enforcement  and  Show  Cause  Proceedings — ^Burden  of  Proof 

In  a  hearing  on  the  propriety  of  a  range  manager's  notice  cancelling  an  out- 
standing 10-year  grazing  permit,  the  Government  has  the  burden  of  proof. 

11.3  Enforcement  and  Show  Cause  Proceedings — Sufficiency  and  Weight 

of  Evidence 

Where  a  commensurate  property  report  contains  two  inconsistent  statements 
the  report  is  of  no  evidentiary  value  with  respect  to  the  appellant's  use  of 
the  public  domain  during  the  priority  years. 

Cancellation  of  a  grazing  permit,  issued  upon  showings  accepted  as  sufficient 
to  satisfy  the  requirements  of  the  Federal  Range  Code,  and  upon  which 
grazing  privileges  have  been  granted  over  a  term  of  years,  is  not  warranted 
in  the  absence  of  clear  and  convincing  evidence  that  the  base  property  was 
not  qualified  under  the  range  code  and  that  the  action  in  granting  the  permit 
was  clearly  erroneous. 

DECISION 

An  appeal  to  the  Secretary  of  the  Interior  has  been  jfiled  in  behalf 
of  Frank  Halls  from  a  decision  of  November  9,  1954,  by  the  Asso- 
ciate Director  of  the  Bureau  of  Land  Management  affirming  the 
cancellation  of  Mr.  Halls'  10-year  grazing  permit  by  a  hearing  ex- 
aminer's decision  of  January  30,  1953.  The  examiner's  decision 
affirmed  a  notice  of  August  3,  1950,  by  the  range  manager  of  Utah 
grazing  district  No.  6  which  canceled  Mr.  Halls'  permit.  The 
ground  for  cancellation  was  that  Mr.  Halls'  base  property  had  no 
priority. 

The  appellant,  who  has  carried  on  livestock  operations  in  San 
Juan  County,  Utah,  since  1919,  had  continuously  used  the  Federal 
range  in  Utah  grazing  district  No.  6  under  sections  2  and  3  of  the 
Taylor  Grazing  Act  (43  U.S.C,  1952  ed.,  sees.  315a,  315b)  from 
the  time  the  district  was  organized  in  1935^  until  the  cancellation 
of  his  permit  in  1950.  The  10-year  permit  here  under  consideration 
was  issued  on  (October  20,  1943,  elffective  as  of  July  1,  1943,  and 
ordinarily  would  have  expired  on  June  30,  1953.  The  permit  au- 
thorized the  grazing  of  114  cattle  from  October  16  to  May  15  each 
year,  100  percent  Federal  range  (798  aum's)  . 

The  question  as  to  the  priority  of  the  lands  owned  or  controlled  by 
Mr.  Halls  was  first  raised  at  a  hearing  held  on  October  10,  1946,, 
regarding  the  propriety  of  the  range  manager's  rejection  of  an  ap- 
plication which  Mr.  Halls  filed  for  summer  grazing  privileges,  in 
addition  to  the  use  authorized  by  the  permit  of  October  20,  1943^ 
which  granted  only  winter  grazing  privileges. 

The  decision  by  the  examiner  at  the  1946  hearing  rejected  the 
appellant's  application  for  summer  privileges  and  expressed  the 
opinion  that  available  information  regarding  the  priority  of  Mr. 
Halls'  property  should  be  reconsidered  to  determine  whether  Mr. 
Halls'  10-year  permit  conferred  grazing  privileges  in  excess  of  those 
allowable  under  the  range  code.  The  record  in  the  1946  hearing 
will  be  considered  in  the  instant  proceeding  only  to  the  extent  that 
it  was  relied  on  by  the  examiner's  decision  of  January  30,  1053,  and 
by  the  Associate  Director's  decision  as  a  basis  for  canceling  the  ap- 
pellant's 1943  permit. 

1  Utah  grazing  district  was  established  pursuant  to  a  departmental  order  of  June  22, 
1935. 


DEPARTMENT  OF  THE  INTERIOR  GRAZING  DECISIONS,   193  6-1958    593 

Almost  4  years  after  the  1946  hearing,  the  range  manager  sent 
Mr.  Halls  a  notice  dated  August  3,  1950,  stating  that : 

Consistent  with  the  Hearings  Officer's  decision  rendered  January  17,  1947,  a 
thorougli  check  of  your  tile  and  testimony  rendered  at  such  hearing  does  not 
disclose  anything  that  justifies  the  continued  issuance  of  grazing  privileges  ex- 
tended to  you  under  your  permit  dated  October  20,  1943.  In  view  of  the  fact 
there  is  no  Class  2  range  available,  this  office  finds  it  necessary  to  cancel  your 
permit  in  full.  *  *  * 

The  regulation  (43  CFK  161.9(d))  under  which  the  notice  was 
issued  was  then  quoted,  and  the  notice  allowed  Mr.  Halls  to  file  an 
appeal  therefrom  within  15  days.  Mr.  Halls  appealed  from  the 
notice  of  August  3  and  a  hearing  on  the  appeal  was  held  before  a 
hearing  examiner  at  Monticello,  Utah,  on  October  14,  1952.^  Before 
considering  the  substantive  issues  raised  at  the  hearing,  several  pro- 
cedural questions  require  determination. 

Section  9  of  the  Taylor  Grazing  Act  (43  U.S.C.,  1952  ed.,  sec. 
315h)  provides  in  part: 

*  *  *  The  Secretary  of  the  Interior  shall  provide  by  appropriate  rules  and 
regulations  for  local  hearings  on  appeals  from  the  decisions  of  the  administrative 
officer  in  charge  in  a  manner  similar  to  the  procedure  in  the  land  department.  *  *  * 

The  Department  has  interpreted  this  statutory  provision  for  hear- 
ings as  bringing  such  hearings  within  the  scope  of  the  Administrative 
Procedure  Act  (5  U.S.C.,  1952  ed.,  sec.  1001  et  seq.),  which  prescribes 
certain  procedures  governing,  inter  alia,  agency  action  in  the  ad- 
judication of  cases  (with  exceptions  not  here  relevant)  required  by 
statute  to  be  determined  on  the  record  after  opportunity  for  an 
agency  hearing.  Section  5  of  the  act  (5  U.S.C,  1952  ed.,  sec.  1004) 
provides  in  pertinent  part: 

In  every  case  of  adjudication  required  by  statute  to  be  determined  on  the 
record  after  opportunity  for  an  agency  hearing,  *  *  * 

*  *  ))c  *  4:  *  * 

(b)  Procedure — The  agency  shall  afford  all  interested  parties  opportunity  for 
(1)  the  submission  and  consideration  of  facts,  arguments,  offers  of  settlement, 
or  proposals  of  adjustment  where  time,  the  nature  of  the  proceeding,  and  the 
public  interest  permit,  and  (2)  to  the  extent  that  the  parties  are  unable  so  to 
determine  any  controversy  by  consent,  hearing,  and  decision  upon  notice  and  in 
conformity  with  sections  7  and  8.  *  *  * 

Section  9  of  the  act  (5  U.S.C,  1952  ed.,  sec.  1008)  provides  in 
applicable  part: 
In  the  exercise  of  any  power  or  authority — 

*  «  *  *  *  *  • 

(b)  Licenses.  *  *  *  Except  in  cases  of  willfulness  or  those  in  which  public 
health,  interest,  or  safety  requires  otherwise,  no  withdrawal,  suspension,  revoca- 
tion, or  annulment  of  any  license  shall  be  lawful  unless,  prior  to  the  institution 
of  agency  proceedings  therefor,  facts  or  conduct  which  may  warrant  such  action 
shall  have  been  called  to  the  attention  of  the  licensee  by  the  agency  in  writing 
and  the  licensee  shall  have  been  accorded  opportunity  to  demonstrate  or  achieve 
compliance  with  all  lawful  requirements.  *  *  * 

Section  2  of  the  act  (5  U.S.C,  1952  ed.,  sec.  1001(e))  defines 
license  as  follows: 

"License"  includes  the  whole  or  part  of  any  agency  permit,  certificate,  approval, 
registration,  charter,  membership,  statutory  exemption  or  other  form  of  permis- 
sion. "Licensing"  includes  agency  process  respecting  the  grant,  renewal,  denial, 
revocation,  suspension,  annulment,  withdrawal,  limitation  amendment,  modifica- 
tion, or  conditioning  of  a  license. 


2  Unless  otherwise  Indicated,  page  references  hereafter  will  refer  to  the  transcript  of 
the  hearing  held  on  October  14,  1952, 
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The  notice  of  August  3  canceling  Mr.  Halls'  permit  in  full  was 
the  revocation  of  a  license  within  the  scope  of  the  Administrative 
Procedure  Act. 

The  departmental  regulation  (43  CFK  161.9(d);  19  F.R.  8959) 
governing  the  procedure  to  be  followed  in  canceling  grazing  permits 
and  licenses  provides  in  applicable  part  as  follows: 

Cancellation  of  licenses  or  permits;  service  of  appeal  to  examiner.  Licenses  or 
permits  will  be  sulj.iect  to  cancellation  to  the  extent  that  they  have  been  improp- 
erly issued.  In  any  case  in  which  it  shall  appeal  to  the  Bureau  of  Land  Manage- 
ment that  a  license  or  permit  confers  grazing  privileges  in  excess  of  those  prop- 
erly allowable  under  the  act  and  the  Federal  Range  Code  for  Grazing  Districts, 
the  range  manager  will  notify  the  licensee  or  permittee  that  the  license  or  permit 
is  thereby  held  for  cancellation  either  in  whole  or  in  part,  as  the  case  may  be, 
and  that  the  licensee  or  permittee  will  be  allowed  fifteen  days  from  receipt  of 
notice  within  which  to  show  cause  why  such  cancellation  should  not  be  made  final. 
Such  notice  will  set  forth  fully  the  reasons  for  the  proposed  cancellation  and 
will  be  served  on  the  licensee  or  permittee  either  personally  by  the  range  man- 
ager or  by  such  person  as  may  have  been  designated  by  him  by  registered  mail 
sent  to  the  licensee  or  permittee  at  his  last  address  of  record.  In  case  of  failure 
of  the  licensee  or  permittee  to  show  cause  within  the  fifteen  days  allowed,  the 
license  or  permit  will  be  canceled  to  the  extent  indicated  in  the  notice.  The  range 
manager  will  consider  any  cause  shown  and,  if  satisfied  of  its  sufficiency  he  will 
close  the  case.  If  the  range  manager  is  not  satisfied  that  sufficient  cause  has 
been  shown,  he  will  notify  the  licensee  or  permittee  that  the  cancellation  will  be 
made  final  unless  an  appeal  to  an  examiner  of  the  Bureau  of  Land  Management 
is  filed  within  fifteen  days  from  receipt  of  notice  *  *  *.  So  far  as  practicable, 
the  appeal  thereafter  will  follow  the  procedure  prescribed  in  the  following  para- 
graphs of  this  section,  except  that  any  decision  by  the  range  manager  or  the 
'examiner  on  a  matter  arising  under  this  paragraph  will  not  become  effective 
pending  the  disposition  of  a  timely  appeal  to  the  examiner,  the  Director  or  the 
Secretary  of  the  Interior,  as  the  case  may  be.    [Emphasis  added]. 

The  regulatory  provisions  following  43  CFR  161.9(d)  set  forth 
the  procedure  governing  appeals  by  a  permittee  or  licensee  from  a 
range  manager's  decision  to  an  examiner,  the  Director  of  the  Bureau, 
and  the  Secretary,  respectively.  43  CFR  161.9 (j)  (19  F.R.  8960), 
provides  in  applicable  part : 

An  appeal  shall  suspend  the  effect  of  the  decision  appealed  from  pending  the 
decision  on  appeal.  However  (1)  th6  officer  making  a  decision,  either  initially 
or  on  appeal,  may,  in  his  discretion  when  the  orderly  administration  of  the  range 
or  other  public  interest  requires,  provide,  in  the  deciision  or  by  order  made  before 
an  appeal  is  taken  therefrom,  that  the  decision  shall  be  Iri  full  fotce  and  effect 
pending  the  decision  ou  appeal  *  *  *. 

Wlien  this  provision  is  read  with  the  last  sentence  of  161.9(d),  it 
is  clear  that  the  provision  in  161.9(d)  to  the  effect  that  the  sub- 
sequent paragraphs  of  161.9  shall  be  applicable  so  far  as  practicable 
specifically  excepts  from  such  applicability  a  decision  of  a  range 
manager  or  an  examiner  which  cancels  a  license  or  a  permit.  Thus, 
decisions  canceling  licenses  or  permits  under  43  CFR  161.9(d)  may 
not  be  made  effective  pending  disposition  of  an  appeal.  In  this  re- 
spect the  departmental  regulation  is  more  restrictive  than  section 
9(b)  of  the  Administrative  Procedure  Act,  as  a  license  may  be  im- 
mediately revoked  under  that  section  in  cases  of  willfulness  or  those 
in  which  the  public  health,  interest,  or  safety  requires  such  action, 
whereas  the  applicable  departmental  regulation  provides  that  if  a 
timely  appeal  from  a  decision  canceling  a  grazing  permit  is  taken, 
the  permit  remains  in  effect  until  the  appeal  is  decided. 

On  August  4,  1950,  the  day  after  the  issuance  of  the  cancellation 
notice  to  Mr.  Halls  and  long  before  the  period  of  appeal  therefrom 
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had  expired,  the  range  manager  promulgated  a  notice,  addressed 
to  the  appellant  and  to  all  licensees  and  permittees  using  the  range 
in  the  west  half  of  unit  1,  a  part  of  which  was  allotted  to  the 
Monticello  Cowboys  and  which  included  use  by  the  appellant  under 
his  1943  permit.  The  notice  listed  certain  adjustments  and  changes 
in  allotments  and  grazing  privileges  in  the  area  and  provided  that 
all  permittees  using  the  area  were  subject  to  a  35  percent  cut  in  their 
licensed  or  permitted  numbers.  The  notice  of  August  4,  1950,  listed 
as  the  first  change  made  in  the  Monticello  Cowboy  allotment: 

1.  The  use  to  be  made  in  this  area  will  not  include  grazing  privileges  formerly 
extended  Frank  Halls. 

The  notice  of  August  4, 1950,  regarding  allotments  was  made  effective 
immediately  pursuant  to  43  CFR  161.9 (j),  thus  summarily  terminat- 
ing Mr.  Halls'  use  of  the  Federal  range. 

The  situation,  then,  was  that  on  August  3,  1950,  a  notice  was 
issued  canceling  Mr.  Halls'  permit,  subject  only  to  his  right  of  ap- 
peal, and  that  an  August  4,  1950,  a  second  notice  was  issued  which 
had  the  effect  of  making  the  cancellation  effective  as  of  that  date. 

It  is  at  once  apparent  that  the  notice  of  August  3  did  not  comply 
with  43  CFR  161.9(d)  in  that  it  did  not  give  the  appellant  an  op- 
portunity to  show  cause  why  the  cancellation  should  not  be  made 
final.  And,  when  considered  in  conjunction  with  the  order  of 
August  4,  1950,  the  notice  was  additionally  in  violation  of  43  CFB 
161.9(d)  in  that  it  was  made  effective  before  the  time  for  appeal 
had  elapsed  and  before  the  disposition  of  any  appeal  that  might  be 
timely  filed.    Mr.  Halls  did  file  a  timely  appeal  on  August  18,  1950. 

The  notice  of  August  4,  1950,  stated  that  immediate  action  was 
necessary  because  of  the  long  standing  nature  of  the  case  and  the 
inability  of  the  operators  to  reach  an  amicable  settlement  themselves. 
However,  the  provision  in  43  CFR  161.9(j)  giving  the  range  man- 
ager discretion,  when  the  orderly  administration  of  the  range  or 
other  public  interest  requires,  to  put  into  immediate  effect  a  decision 
from  which  an  appeal  may  be  taken  did  not  authorize  the  range 
manager  to  put  into  inmiediate  effect  the  notice  of  August  3,  1950, 
canceling  Mr.  Halls'  grazing  privileges  because  43  CFR  161.9(d) 
prohibited  such  action  during  the  interval  within  which  an  appeal 
might  be  filed. 

It  has  already  been  pointed  out  that  section  9(b)  of  the  Admin- 
istrative Procedure  Act  makes  unlawful  a  summary  revocation  of 
a  license  without  first  according  the  licensee  "an  opportunity  to 
demonstrate  or  achieve  compliance  with  all  lawful  requirements" 
except  in  cases  of  willfulness  or  those  in  which  the  public  health, 
interest,  or  safety  requires  such  action. 

The  statement  in  the  notice  of  August  4,  1950,  that  the  action 
making  the  notice  immediately  effective  was  necessary  because  of  the 
long  standing  nature  of  the  case  and  the  inability  of  the  operators  to 
reach  an  amicable  settlement  themselves  may  be  considered  to  amount 
to  a  determination  by  the  range  manager  that  the  public  interest 
required  that  the  notice  of  the  proportionate  cut  in  the  use  of  the 
range  by  all  operators  with  livestock  grazing  in  the  area  be  made 
effective  immediately.  However,  there  is  nothing  in  the  notice  of 
August  4,  1950,  or  in  the  entire  record  which  remotely  suggests 
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willfulness  on  the  part  of  the  appellant  or  that  the  public  health, 
interest,  or  safety  required  that  the  part  of  the  notice  pertaining  to 
Mr.  Halls'  use  of  the  range  be  made  immediately  effective,  and  if 
there  were  any  such  evidence,  the  departmental  regulatory  provision 
that  decisions  canceling  permits  will  not  become  effective  pending 
the  disposition  of  a  timely  appeal  would  preclude  consideration  of  it 
by  the  range  manager  as  a  basis  for  making  the  cancellation  notige 
of  August  3,  1950,  effective  immediately. 

Since  the  notice  of  August  3,  1950,  could  not,  under  the  Depart- 
ment's regulations,  validly  be  made  effective  immediately  by  the 
order  of  August  4,  1950,  it  follows  that  the  action  attempted  by  the 
two  notices  was  unlawful  under  section  9(b)  of  the  Administrative 
Procedure  Act,  because  Mr.  Halls  was  not  allowed  an  "opportunity 
to  demonstrate  or  achieve  compliance  with  all  lawful  requirements" 
before  the  permit  was  canceled. 

The  examiner's  failure  to  take  any  action  when  this  procedural 
defect  was  called  to  his  attention  at  the  hearing,  his  decision  to 
proceed  with  the  hearing  (pp.  4,  8),  and  the  statement  in  the  Asso- 
ciate Director's  decision  that  the  examiner's  decision  to  waive  the 
procedural  defect  was  proper  and  reasonable  cannot  be  sustained 
because  the  range  manager's  action  in  this  case  was  unlawful  under 
section  9(b)  of  the  Administrative  Procedure  Act. 

A  decision  on  this  appeal  might  be  rendered  on  the  procedural 
matters  thus  far  considered.  However,  because  the  term  of  the  ap- 
pellant's 1943  permit  has  expired  for  over  2  years  now,  a  decision 
merely  holding  that  the  cancellation  was  improper  would  be  in- 
complete in  that  it  would  leave  unanswered  the  question  as  to  whether 
the  appellant  is  entitled  to  any  relief  for  the  improper  cancellation. 
To  answer  this  question  it  appears  to  be  necessary  to  determine 
whether  the  record  as  a  whole  supports  the  finding,  implicit  in  the 
Associate  Director's  decision,  that  Mr.  Halls'  base  property  lacks 
priority.  To  make  this  determination,  however,  it  is  necessary  to 
consider  one  other  procedural  matter. 

Both  the  Associate  Director  and  the  examiner  stated  that  the 
appellant  had  the  burden  of  proving  that  the  Bureau's  action  failed 
to  reflect  properly  the  rights  of  the  appellant.  This  statement  is 
incorrect.  The  range  manager  issued  an  order  or  notice  in  this  case 
canceling  the  appellant's  outstanding  grazing  permit.  The  Govern- 
ment, not  the  appellant,  was  the  proponent  of  the  cancellation 
order^  and,  as  such,  had  the  burden  of  proof  at  the  hearing  in  ac- 
cordance with  section  7  of  the  Administrative  Procedure  Act  (5 
U.S.C.,  1952  ed.,  sec.  1006),  which  provides  in  pertinent  part  that: 

In  hearings  which  section  4  or  5  requires  to  be  conducted  pursuant  to  this 
section — 

«  *  4:  4>  *  *  • 

(c)  Evidence. — Except  as  statutes  otherwise  provide,  the  proponent  of  a  rule 
or  order  shall  have  the  burden  of  proof.  *  *  *  and  no  sanction  shall  be  imposed 
or  rule  or  order  be  issued  except  upon  consideration  of  the  whole  record  or  such 
portions  thereof  as  may  be  cited  by  any  party  and  as  supported  by  and  in  accord- 
ance with  the  reliable,  probative,  and  substantial  evidence.  ♦  ♦  * 


3  Section  2  of  the  Administrative  Procedure  Act  (5  U.S.C,  1952  ed.,  sec.  1001(d)) 
defines  "order"  as  follows  : 

"  'Order'  means  the  whole  or  any  part  of  the  final  disposition  (whether  affirmative, 
negative.  Injunctive,  or  declaratory  in  form)  of  any  agency  in  any  matter  other  than 
rule  making  but  including  licensing.    *    *    *" 
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Accordingly,  in  a  situation  where,  as  here,  the  Government  issues  an 
order  canceling  an  outstanding  grazing  permit,  and  a  hearing  is  held 
on  the  propriety  of  that  order,  the  Administrative  Procedure  Act 
places  the  burden  of  proof  upon  the  Government.  The  attempt  to 
shift  to  the  appellant  the  burden,  in  this  proceeding,  of  proving 
priority  of  the  base  lands  was  improper. 

The  Bureau  of  Land  Management  was  represented  at  the  hearing 
on  October  14,  1952,  by  the  Eegional  Counsel,  Region  4,  and  by  the 
Assistant  Chief,  Division  of  Range  Management,  Region  4.  Dale 
Kinnaman,  range  manager  of  Utah  grazing  districts  Nos.  6  and  9, 
testified  for  the  Bureau. 

The  appellant  was  represented  by  counsel,  and  Judge  F.  W.  Keller, 
a  member  of  the  advisory  board  for  grazing  district  No.  6,  testified 
for  the  appellant. 

A.  J.  Redd,  a  grazing  permittee  using  the  Federal  range  in  the 
same  area  as  that  used  by  the  appellant,  was  recognized  as  in- 
tervenor.  Mr.  Redd  testified  to  the  effect  that  his  grazing  privileges 
would  be  adversely  affected  if  Mr.  Halls'  appeal  were  sustained  but 
gave  no  other  testimony  nor  did  he  submit  any  avidence  at  the  hear- 
mg  (pp.  2-3,  56).  ^ 

The  basic  issue  involved  at  the  hearing  on  October  14,  1952,  on 
appeal  from  the  range  manager's  notice  of  August  3,  1950,  canceling 
Mr.  Halls'  permit  was  whether  certain  lands  owned  or  controlled  by 
the  appellant  had  sufficient  "priority"  to  entitle  the  appellant  to  the 
use  of  the  Federal  range  in  Utah  grazing  district  No.  6  authorized 
by  the  1943  permit,  that  is,  whether  the  base  lands  were  dependent 
by  use  as  required  by  the  Federal  Range  Code.  43  CFR  161.2  (19 
F.R.  8955)  contains  a  detailed  definition  of  land  dependent  by  use, 
only  the  first  part  of  which  definition  needs  to  be  considered  on  this 
appeal  and  which  provides: 

(8)  "Land  dependent  by  use"  means  forage  land  which  is  of  such  character 
that  the  conduct  of  an  economic  livestock  operation  requires  the  use  of  the  Federal 
range  in  connection  with  it  and  which,  in  the  5-year  period  immediately  pre- 
ceding June  28,  1934  (referred  to  in  this  part  as  the  "priority  period"),  was  used 
as  a  part  of  an  established,  permanent,  and  continuing  livestock  operation  for 
any  two  consecutive  years  or  for  any  three  years  in  connection  with  substantially 
the  same  part  of  the  public  domain,  now  part  of  the  Federal  range.  *  *  * 

It  was  stipulated  at  the  hearing  (p.  3)  that  no  question  was  being 
raised  regarding  the  commensurability  or  the  control  of  the  base 
lands,  but  that  the  question  involved  was  limited  to  the  priority  of 
the  following  lands  in  T.  33  S.,  R.  24  E.,  S.  L.  M.,  Utah,  now  owned 
by  Mr.  Halls: 

sec.  29,  E1/2W1/2,  Wl/2SEl^,  SEi^SEi^ 
sec.  28,  SWi^SEii 
sec.  27,  W1/2SW1/4 
sec.  32,  NE14SE14 
■   sec.  33,  NW14,  E1/2SW1/4,  W1/2NE1/4,  NEi/^NEi^ 
sec.  34,  NWi^NWi^ 
The  land  in  sec.  29  is  known  as  the  Arthur  S.  Wood  ranch  and  the 
remainder  of  the  above-listed  lands  is  referred  to  as  the  Halls  ranch. 
The  priority  of  the  land  in  sec.  29  will  be  considered  first. 

The  priority  period  in  Utah  grazing  district  No.   6   began  on 
June  28, 1929.    Mr.  Halls  bought  a  half  interest  in  the  Arthur  Wood 
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ranch  in  1918  and  continued  to  own  that  interest  until  November 
1930,  when  he  bought  the  remaining  half  interest  from  Arthur  S. 
Wood.  Mr.  Halls  has  owned  the  entire  interest  in  the  property 
since  1930  (p.  26).  The  record  contains  an  affidavit  dated  April  18, 
1938,  by  Arthur  S.  Wood  relating  to  use  of  the  Wood  ranch  during 
part  of  the  priority  period.    The  affidavit  states: 

A.  S.  Wood,  being  first  duly  sworn  under  oath  states:  That  his  post  office 
address  is  Monticello,  Utah :  that  for  several  years  he  was  engaged  in  the  live- 
stock business  in  San  Juan  County,  Utah :  that  during  the  year  1928  he  was  the 
owner  of  357  head  of  sheep,  and  was  the  owner  of  1016  head  of  sheep  during  the 
year  1929,  and  350  head  of  sheep  during  the  year  1930 :  that  during  the  winter 
months  of  said  years  the  said  sheep  ranged  in  Dry  Valley  in  what  is  now  desig- 
nated as  Allotment  No.  1,  of  District  oN.  6,  by  the  division  of  grazing,  and  in 
Allotment  No.  25,  and  on  his  farm  during  the  remainder  of  the  year. 

That  during  said  years  he  was  the  owner  of  what  is  commonly  known  as  the 
Arthur  Wood  ranch  *  *  *  containing  280  acres  more  or  less :  that  said  ranch 
was  used  as  the  base  for  the  operation  of  his  sheep  business:  That  on  the  4th 
day  of  November,  1930,  said  A.  S.  Wood  sold  the  above  described  land  to  Frank 
Halls  of  Monticello,  Utah,  and  that  the  said  Prank  Halls  has  been  the  owner  of 
the  above  mentioned  property  since  the  date  last  above  mentioned. 

The  Government  contended  at  the  hearing  that  Mr.  Wood's  use  of 
the  Wood  ranch  during  the  priority  period  did  not  qualify  the 
property  as  land  dependent  by  use  under  the  range  code  as  there 
was  only  one  season  of  use,  1929-1930  (pp.  13-14).  The  decisions 
of  the  hearing  examiner  and  the  Associate  Director  upheld  this 
contention. 

Mr.  Wood's  affidavit  states  that  during  the  summer  of  1930,  the 
350  sheep  which  he  owned  used  the  Wood  ranch  as  base.  The 
winter  grazing  season  in  the  district  begins  in  the  month  of  October. 
The  statements  in  the  affidavit  that  during  the  winter  months  of  the 
years  1928-1930  the  sheep  ranged  in  Dr^^  Valley  are  evidence  that 
when  the  Wood  ranch  was  sold  to  the  appellant  in  November  1930, 
the  350  sheep  which  Mr.  Wood  owned  that  year  were  grazing  in 
Dry  Valley. 

Mr.  Halls  testified  that  as  part  of  the  agreement  for  sale  of  the 
property,  Arthur  Wood  was  to  receive  12  tons  of  hay  for  6  years 
and  his  sheep  were  to  use  the  base  property  until  Mr.  Wood  could 
dispose  of  them  in  a  normal  manner;  that  in  addition  to  the  hay, 
Mr.  Halls  was  to  let  Mr.  Wood  have  pasture  and  permission  to  care 
for  his  sheep  on  the  ranch;  that  as  Mr.  Wood  did  not  have  any 
other  property  and  wanted  a  place  to  keep  his  sheep  until  he  could 
dispose  of  them  in  an  orderly  manner,  he  continued  to  use  the  ranch 
for  the  care  of  his  sheep  for  one  or  two  years  after  November  1930 
as  he  had  used  the  land  before  the  sale  to  Mr.  Halls  (pp.  30,  31,  36, 
40,  41).  Mr.  Halls  also  testified  that  Mr.  Wood's  sheep  used  the 
winter  range  through  the  1930-1931  season;  that  the  sheep  used  the 
Wood's  ranch  as  base  in  the  spring  and  summer  of  1931;  that  the 
sheep  came  back  to  the  ranch  and  lambed  there  in  the  spring  of  1931, 
and  ran  on  the  ranch  for  more  than  one  season  after  1930  (pp.  30, 
31,  36,  40). 

Judge  F.  W.  Keller  testified  for  the  appellant  and  stated  that  he 
had  put  his  own  cattle  in  Dry  Valley  in  the  winter  of  1931 ;  that  he 
traveled  through  Dry  Valley  many  times,  and,  although  he  could 
not  fix  the  date,  he  knew  that  Arthur  Wood  ran  some  sheep  there, 
perhaps  six  or  seven  hundred  head;  that  he  saw  these  sheep  a  number 
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of  times  over  the  course  of  several  years;  that  he  thought  that  1932 
or  1933  would  be  the  years  during  Avhich  he  saw  these  sheep  (pp.  42, 
43,  48).  Judge  Keller  also  testified  that  he  knew  that  Arthur  Wood 
had  wintered  his  sheep  in  unit  No.  1  (Dry  Valley)  and  continued 
to  do  so  until  he  terminated  his  operations  in  the  sheep  business; 
that  if  Mr.  Wood  owned  sheep  in  1929-1930,  the  witness  could 
positively  testify  that  Mr.  Wood  wintered  the  sheep  in  Dry  Valley 
(pp.  44,  53,  54). 

A  certificate  by  the  county  recorder  was  introduced  into  evidence 
at  the  hearing  for  the  appellant  showing  that  A.  S.  Wood  owned 
and  mortgaged  1373  sheep  during  the  period  October  3, 1928-April  7, 
1929  (pp.  54,  55,  appellant's  exhibit  A).  Appellant's  exhibit  B  which 
was  introduced  at  the  hearing  is  a  chattel  mortgage  dated  August  10, 
1933,  by  which  A.  S.  Wood  and  Jennie  D.  Wood  of  Monticello,  as 
mortgagors,  pledged  275  head  of  sheep  as  security  on  a  note  to  the 
State  Bank  of  San  Juan.  The  mortgage  recites  that  the  275  head 
of  sheep  constitute  "all  property  of  like  character  and  description 
owned  or  possessed  by  the  mortgagors  in  San  Juan  County,  Utah" 
(p.  65,  appellant's  exhibit  B). 

Although  Judge  Keller's  testimony  is  inexact  about  dates,  he  did 
testify  positively  that  Arthur  Wood  continued  to  winter  his  sheep  in 
unit  No.  1  until  he  terminated  his  operations  in  the  sheep  business 
(p.  44).  This  testimony  and  the  1933  mortgage  are  independent 
evidence  tending  to  corroborate  the  appellant's  testimony  that  Mr. 
Wood's  sheep  used  the  Wood  ranch  as  base  and  wintered  in  unit 
No.  1  for  several  years  after  November  1930.  There  is  no  evidence 
in  the  entire  record  which  contradicts  the  appellant's  testimony 
about  the  use  of  the  Wood  ranch  as  base  for  Mr.  Wood's  sheep  for 
several  years  after  November  1930. 

The  Associate  Director's  and  the  hearing  examiner's  decisions  held 
that  no  priority  attached  to  the  Wood  ranch  after  the  1929-1930 
season,  apparently  because  Mr.  Halls'  agreement  to  supply  hay  for 
feeding  the  sheep  was  regarded  as  part  of  the  purchase  price  of  the 
land.  Such  a  conclusion  disregards  the  undisputed  testimony  that 
Mr.  Wood's  sheep  lambed  on  the  ranch  during  the  spring  of  1931, 
used  the  ranch  for  pasture  in  the  spring  and  summer  of  1931,  win- 
tered in  Dry  Valley  during  the  1930-1931  winter  grazing  season, 
used  the  land  as  base  for  more  than  one  season  after  1930,  and  con- 
tinued to  winter  in  Dry  Valley  until  Mr.  Wood  terminated  his 
operation  in  the  sheep  business,  which,  there  is  some  evidence  to 
indicate,  did  not  happen  until  after  August  1933. 

The  Department  has  held  that  privately  owned  forage  land  which 
was  used  during  the  priority  period  for  the  care  of  bucks  and  hos- 
pital stock  of  an  established  operation  which  required  the  substantial 
use  of  the  public  range  in  connection  with  such  private  land  is 
properly  regarded  as  land  dependent  by  use.  Bel  H.  Adams ^ 
A-25796  (May  1,  1950).  A  fortiori^  in  the  instant  case,  where  un- 
disputed testimony  indicates  that  private  land  was  used  for  lambing 
and  pasture  and  for  the  general  care  of  the  sheep  in  addition  to 
supplying  hay  for  the  sheep,  and  where  the  sheep  grazed  on  a 
designated  part  of  the  Federal  range  in  winter,  the  private  land 
should  be  considered  to  be  land  dependent  by  use  for  the  priority 
years  during  which  such  use  occurred. 
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The  appellant's  testimony  that  the  Wood  ranch  was  so  used  by 
the  Wood  sheep  during  the  summer  of  1931  and  that  these  sheep  had 
grazed  during  the  previous  winter  in  Dry  Valley  is  consistent  with 
a  detailed  commensurate  property  report  of  June  10,  1938,  made  by 
an  examiner  of  the  grazing  district.  This  report,  which  was  intro- 
duced into  evidence  at  the  hearing  as  part  of  the  official  record  in 
this  case  (p.  3),  shows,  in  addition  to  the  dependency  by  use  of  the 
Wood  ranch  during  the  priority  year  1929-1930  by  reason  of  the  use 
of  Dry  Valley  by  1,016  sheep,  that  during  the  priority  year,  1930- 
1931,  Wood  ranch  was  dependent  by  use  of  Dry  Valley  for  grazing 
350  sheep. 

While  the  use  of  the  Wood  ranch  by  Mr.  Wood's  sheep  after 
November  1930  was  apparently  a  part  of  the  purchase  price  which 
Mr.  Halls  paid  to  acquire  entire  ownership  of  the  land,  this  does 
not  change  the  fact  that  the  use  was  that  which  is  required  to  give 
private  land  the  attribute  of  dependency  by  use.  The  situation  with 
respect  to  the  use  of  the  Wood  ranch  by  Mr.  Wood's  sheep  after 
November  1930  appears  to  have  been  the  same  as  that  which  would 
have  existed  if  Mr.  Wood  had  sold  the  land  at  a  higher  price  in 
money  than  was  agreed  upon  and  had  then  directly  leased  or  rented 
the  land  from  Mr.  Halls  after  November  1930  and  continued  to  use 
it  under  lease  for  several  years  until  he  disposed  of  the  sheep.  There 
is  no  question  but  what  such  use  of  land  by  a  lessee  may  invest  the 
land  with  dependency  by  use. 

There  remains  some  question  as  to  whether,  after  the  sale,  Mr. 
Wood  had  the  necessary  control  of  the  property  to  qualify  it  as  base 
property  under  the  provisions  of  the  Federal  range  code.  Base 
property  means  privately  owned  or  controlled  land  or  water  used  for 
the  support  of  livestock  for  which  a  grazing  privilege  is  sought  and 
on  the  basis  of  which  the  extent  of  a  license  or  permit  is  computed 
(43  CFR  161.2  (d)  and  (e) ;  19  F.R.  8955).  If,  after  the  sale,  Mr. 
Wood  had  the  right  to  use  the  property  as  base  for  the  care  of  his 
sheep,  it  is  possible  that  he  had  such  control  of  the  property  as  a 
lessee  has,  which  is  sufficient  to  qualify  the  land  as  base  property 
under  the  Federal  range  code  (see,  e.g.,  second  proviso,  43  CFR 
161.7(b);  19  F.R.  8958). 

Mr.  Halls'  testimony  regarding  the  agreement  with  Mr.  Wood  at 
the  time  of  the  sale  of  the  Wood  ranch  was  that  as  a  part  of  the 
sale  price,  Mr.  Halls  signed  an  agreement  that  Mr.  Wood  was  to  have 
a  specified  amount  of  hay  over  a  period  of  6  years  and  that  part  of 
the  agreement  for  the  sale  of  the  property  was  that  the  Wood  sheep 
were  to  use  the  property  as  base  for  a  year  or  two  after  the  sale 
(p.  31) ;  that  as  part  of  the  "deal  on  the  property,"  Mr.  Halls  agreed 
to  "let  him  [Mr.  Wood]  in  there  to  take  care  of  his  sheep  *  *  *" 
(p.  36) ;  and  that  Mr.  Wood  had  the  right  to  run  the  sheep  on  the 
Wood  ranch  until  he  sold  the  sheep  (pp.  40,  41). 

It  is  not  clear  from  this  testimony  whether  the  agreement  about 
Mr.  Wood's  use  of  the  land  after  the  sale  was  a  part  of  the  agree- 
ment which  Mr.  Halls  signed  or  whether  it  was  an  oral  and  less 
formal  agreement.  Although  the  testimony  is  not  very  definite,  it 
appears  that  in  addition  to  the  agreement  about  hay,  and  as  a  part 
of  the  transaction  by  which  Mr.  Halls  bought  the  land,  he  agreed 
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to  let  Mr.  Wood  use  the  property  as  base  for  the  Wood  sheep  for 
an  indefinite  length  of  time  which  would  be  determined  by  Mr. 
Wood's  disposing  of  the  sheep;  that  until  that  time,  Mr.  Wood  had 
the  right  to  use  the  Wood  ranch  as  base  and  that  the  consideration 
for  Mr.  Wood's  use  of  the  ranch  was  reflected  in  the  price  for  which 
the  property  was  sold  to  Mr.  Halls. 

Regardless  of  what  Mr.  Wood's  property  interest  in  the  ranch  after 
the  sale  may  be  called,*  the  evidence  with  respect  to  his  control  of 
the  property  is  that  he  had  the  right  to  use  the  ranch  to  support 
and  care  for  his  sheep  until  he  disposed  of  them.  There  was  no  evi- 
dence that  after  the  sale,  Mr.  Wood  was  not  entitled  to  use  the  land 
in  accordance  with  the  agreement  as  to  which  Mr.  Halls  testified. 
Thus,  although  the  matter  is  not  free  from  doubt,  as  Mr.  Wood's 
interest  after  the  sale  of  the  ranch  may  have  been  that  of  a  lessee 
or  that  of  an  owner  of  a  reservation  in  the  land,  either  of  which 
would  meet  the  requirements  of  control  contemplated  in  the  definition 
of  base  property  in  the  Federal  range  code,  the  record  does  not  sup- 
port a  conclusion  that  Mr.  Wood  did  not  have  the  control  of  the 
property  necessary  to  make  it  base  property. 

In  view  of  the  foregoing  considerations  and  of  all  of  the  evidence 
that  Mr.  Wood's  sheep  used  the  base  land  and  the  Federal  range 
for  2  consecutive  years  during  the  priority  period  (1929-1930  and 
1930-1931)  in  such  a  way  as  to  qualify  the  Wood  ranch  as  land 
dependent  by  use,  the  determination,  implicit  in  the  Associate  Direc- 
tor's decision,  that  the  Wood  ranch  lacked  priority  will  be  set  aside. 

The  rest  of  the  land  here  under  consideration,  referred  to  as  Halls 
ranch,  is  composed  of  various  tracts  which  the  appellant  purchased 
at  different  times,  but  all  of  which  he  owned  by  1938. 

The  commensurate  property  survey  report  dated  June  10,  1938, 
and  an  affidavit  by  the  appellant  dated  August  3,  1938,  showing  pri- 
vate land  and  public  domain  use  are  the  earliest  sources  in  the  Halls' 
grazing  record  which  purport  to  show  in  any  detail  or  with  accuracy 
the  complete  picture  of  Mr.  Halls'  livestock  operations  during  the 
priority  years.  With  respect  to  the  priority  of  the  Halls  ranch  lands, 
the  commensurate  property  survey  report  of  June  10,  1938,  which 
shows  base  land  location  and  control  and  summarizes  the  dependency 
by  use  of  such  lands,  indicates  that  Mr.  Halls  then  owned  1,320  acres 
of  which  752  acres,  including  the  Arthur  Wood  and  Halls  ranch, 
showed  dependency  by  use  on  the  Federal  range  in  units  1  and  25; 
that  Halls  ranch  had  been  used  as  base  for  livestock  operations 
which  required  the  use  of  the  public  range  during  the  priority  years 
as  follows: 

For  the  priority  year  1929-1930,  Halls  ranch  was  base  for  50 
cattle  and  15  horses  grazing  on  the  Federal  range  in  Dry  Valley, 

4  Where  a  vendor  of  land  continues  in  possession,  either  by  an  agreement  in  the  con- 
tract of  sale  or  collateral  thereto,  his  right  usually  takes  effect  as  a  reservation,  and 
in  that  case  the  relation  of  landlord  and  tenant  does  not  exist  between  the  parties. 
However,  the  parties  may,  if  they  wish,  deliver  the  possession  of  the  premises  to  the 
grantee  and  have  him  lease  them  back  to  the  grantor  and,  if  that  is  done,  the  relation 
of  landlord  and  tenant  would  exist  between  them ;  and  unlawful  detainer  would  lie 
against  the  grantor  in  case  he  refused  to  deliver  up  the  possession  according  to  his 
agreement.  *  *  *"  3  Thompson  Commentaries  on  The  Modern  Law  of  Real  Property, 
sec.  1082. 

If  the  agreement  between  Mr.  Wood  and  Mr.  Halls  took  effect  as  a  reservation  fron? 
the  deed,  Mr.  Wood  may  be  regarded  as  having  become  the  owner  of  a  profit  a  prendre 
or  an  easement  in  gross,  and  as  such,  entitled  to  specific  performance  of  the  agreement. 
1  Thompson  id.  sees.  260-271,  372-373,  315-328,  341-347,  356-357. 


602    DEPARTMENT  OF  THE  INTERIOR  GRAZING  DECISIONS,   193  6-1958 

South  Point,  and  Summit  Point  between  September  15  and  Febru- 
ary 15,  and  for  120  sheep  grazing  in  the  same  area  between  January  1 
and  November  1. 

For  the  period  between  June  28,  1930,  and  June  27,  1931,  Halls* 
and  Wood's  ranches  were  base  for  50  cattle  and  15  horses  using  the 
same  range  during  the  same  season  as  was  shown  for  1929-1930. 

For  the  period  between  June  28,  1931,  and  June  27,  1932,  Halls' 
and  Wood's  ranches  were  listed  as  base  property  for  50  cattle  and 
15  horses  using  the  range  in  Dry  Valley,  South  Point,  and  Summit 
Point  between  September  15  and  February  15. 

The  use  of  Halls'  and  Wood's  ranches  as  base  property  for  the 
same  kind  and  numbers  of  livestock  using  the  same  range  during 
the  same  season  as  was  shown  for  1931-1932  is  given  for  the  priority 
years  June  28,  1932,  to  June  27,  1933,  and  June  28,  1933,  to  June  27, 
1934. 

Mr.  Halls'  affidavit,  dated  August  3,  1938,  of  private  land  and 
public  domain  use,  which  contains  a  detailed  record  of  the  use  of 
the  Wood  and  Halls  ranches  as  base  property  and  of  the  public  range 
which  was  used  as  a  part  of  the  livestock  operations  from  that  base 
property  during  the  priority  years,  is  in  substantial  agreement  with 
the  examiner's  report  of  June  10,  1938.  The  information  in  the 
examiner's  report,  summarized  above,  authorized  the  issuance  of  the 
1943  permit  which  was  based  in  part  on  the  priority  of  the  Halls 
ranch  lands,  as  the  report  showed  use  of  the  Federal  range  in  con- 
nection with  Halls  ranch  which  is  required  to  make  that  land  de- 
pendent by  use.  Any  3  years  or  any  2  consecutive  years  of  the  use, 
outlined  in  the  report  of  June  10,  1938,  during  the  priority  period, 
are  sufficient  to  give  the  Halls  ranch  property  priority  necessary  to 
support  the  issuance  of  the  1943  permit,  without  reference  to  the 
extent  of  the  use  authorized  therebjr. 

The  statements  in  the  Associate  Director's  decision  that  the  appel- 
lant failed  to  list  Halls  ranch  properties  in  his  1935  or  1936  appli- 
cations and  that  the  first  time  the  lands  comprising  Halls  ranch  were 
identified  or  entered  into  the  case  file  was  in  the  property  survey 
report  of  June  10,  1938,  are  not  correct.  A  diagram  which  appar- 
ently was  submitted  with  Mr.  Halls'  1935  application  shows,  by  legal 
subdivisions,  lands  owned  and  leased  by  Mr.  Halls  in  T.  33  S.,  R.  24 
E.,  S.L.M.,  Utah,  where  the  Halls  ranch  lands  are  situated.  With 
respect  to  the  Halls  ranch  lands,  the  diagram  shows  that  the  SW14 
SEi^  of  sec.  28  and  the  E1/2W1/2,  Wi^NEi^  and  the  NWi/4NW^ 
of  sec.  33  were  owned  by  Mr.  Halls.  It  was  stated  on  the  1936 
application  that  the  appellant  owned  640  acres  of  land  and  leased 
1,360  acres.  A  diagram  which  was  apparently  submitted  with  the 
1936  application,  showing  the  land  owned  and  leased,  is  obviously 
incomplete  as  only  about  1,200  rather  than  1,360  acres  of  leased  land 
are  shown  on  the  diagram. 

The  Halls  ranch  lands  here  under  consideration  which  were  not 
identified  in  the  1935  or  1936  diagrams,  consist  of  an  80  acre  tract 
(NEi^SEi^  sec.  32  and  SWi4NWi/i  sec.  33)  which,  according  to  a 
property  report  filed  by  the  appellant  on  December  17,  1945,  was 
purchased  from  San  Juan  County  in  1934,  and  the  160  acres  known 
as  the  "Bailey  land"  (W1/4SW1/4  sec.  27,  NEi^NEi^  sec.  33  and 
NW14NW14  sec.  34)  which  were  purchased  by  the  appellant  in  1936 
(p.  34). 
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However,  the  record  contains  a  letter  from  Mr.  Halls  protesting 
a  notice  of  March  19,  1937,  from  the  Acting  Regional  Grazier  which 
informed  Mr.  Plalls  of  the  advisory  board's  recommendation  regard- 
ing the  appellant's  application  for  1937-1938  grazing  privileges. 
This  letter  is  undated,  but  the  record  indicates  that  it  was  filed  before 
April  12,  1937.  The  letter  is  clearly  a  part  of  Mr.  Halls'  applica- 
tion for  grazing  privileges  during  the  1937-1938  season.  Mr.  Halls 
stated  in  the  letter  that  he  owned  1,080  acres  of  land,  most  of  which 
he  had  owned  since  about  1920.  The  land  is  not  described  in  legal 
subdivisions,  but  the  number  of  acres  of  this  owned  land  which  was 
irrigated  and  planted  to  alfalfa,  the  acreage  consisting  of  cultivated 
dry  lands,  and  that  which  was  irrigated  pasture  land  were  desig- 
nated. Mr.  Halls  stated  that  his  owned  land  had  been  used  since 
about  1920  in  connection  with  the  production  of  livestock.  He  stated 
also  that  he  was  leasing  680  acres,  the  greater  part  of  which  he  had 
been  leasing  for  6  or  8  years,  but  he  did  not  describe  the  leased  land 
by  legal  subdivision.  Although  none  of  the  land  referred  to  in  this 
protest  letter  is  identified  by  legal  subdivision,  it  seems  probable  that 
the  total  acreage  statements  in  the  letter  as  to  owned  and  leased 
lands  included  the  "Bailey  land"  and  the  above-described  80  acres 
which  the  appellant  acquired  from  San  Juan  County,  since  both  of 
these  tracts  are  listed  as  base  lands  owned  by  the  appellant  in  the 
property  survey  report  of  June  10,  1938. 

At  the  hearing,  Mr.  Kinnaman  testified  for  the  Bureau  that  the 
record  showed  that  the  appellant  did  not  own  the  Halls  ranch  lands 
during  the  priority  period  (p.  15). 

Private  property  may  become  dependent  by  use  under  the  Federal 
range  code  if  it  was  used  in  the  required  manner  with  the  public 
domain  even  though  such  use  was  made  by  a  lessee  rather  than  the 
owner  of  the  property  {cf.  Charles  R.  Kippen^  A-26971  (Novem- 
ber 26,  1954) ) . 

In  reply  to  the  testimony  that  the  appellant  did  not  own  Halls 
ranch  during  the  priority  period,  Mr.  Halls  testified  that  he  bought 
the  property  at  various  times,  that  he  had  leased  the  lands  for  a 
number  of  years  before  he  bought  them,  that  he  was  leasing  Halls 
ranch  when  he  bought  Arthur  Wood's  interest  in  1930,  and  that  he 
kept  the  Halls  ranch  lands  under  his  control  and  did  not  lease  them 
to  anyone  else  (pp.  29,  30,  32).  He  testified  further  that  he  leased 
part  of  Halls  ranch  from  the  wife  of  a  person  who  homesteaded  it; 
that  taxes  were  delinquent  on  the  property  and  appellant  bought  it 
at  a  tax  sale  and  later  obtained  a  quitclaim  deed  from  the  widow  of 
the  man  who  homesteaded  it;  and  that  appellant  did  not  have  a 
written  lease  on  this  land  (pp.  32,  33).  Although  Mr.  Halls  testified 
at  one  point  that  he  thought  the  first  year  during  which  he  leased 
the  homestead  land  was  1932  or  1933,  he  testified  three  times  again, 
more  definitely,  in  response  to  direct  questions  about  this  statement, 
that  he  had  the  Halls  ranch  property  under  lease  in  1930  when  he 
bought  the  Arthur  Wood  place  (pp.  39,  40). 

With  respect  to  that  part  of  Halls  ranch  called  the  "Bailey  lands," 
Mr.  Halls  testified  that  these  lands  were  leased  informally  from 
Ralph  Jones  until  Mr.  Jones  traded  the  lands  to  J.  M.  Bailey, 
shortly  after  which  the  appellant  traded  other  property  which  he 
owned  for  the  Bailey  lands  (pp.  33,  34).    Judge  Keller  testified  that 
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he  knew  that  the  appellant  had  a  part  of  Halls  ranch  leased  from 
the  State  for  some  years  before  he  bought  it,  and  that  he  had  this 
land  leased  a  number  of  years  before  1937  (pp.  45,  49).  No  written 
evidence  of  the  leasing  of  these  lands  during  the  priority  period  was 
introduced  in  support  of  the  appellant's  testimony,  but  to  the  extent 
that  the  land  was  leased  under  informal,  oral  agreements,  the  lack 
of  letters,  canceled  checks,  or  other  written  evidence  of  such  agree- 
ments long  after  the  appellant  purchased  the  land  is  not  significant. 
There  is  no  evidence  in  the  record  that  Mr.  Halls  did  not  lease  the 
property  in  accordance  with  his  testimony  at  the  hearing. 

In  the  circumstances,  where  the  official  records,  including  the  prop- 
erty survey  report  of  June  10,  1938,  show  that  the  Halls  ranch  lands 
were  under  the  appellant's  control  during  the  priority  period ;  where 
more  than  half  of  the  lands  involved  were  included  in  Mr.  Halls' 
1935  and  1936  applications,  and  where  there  is  nothing  in  the  record 
to  support  a  conclusion  that  the  lands  were  not  controlled  from  1930 
and  after  in  accordance  with  the  appellant's  testimony,  the  conclu- 
sion in  the  Associate  Director's  decision  that  the  lands  were  not  so 
controlled  is  untenable.  Insofar  as  the  propriety  of  the  cancellation 
notice  of  August  3,  1950,  required  a  finding  that  Mr.  Halls  did  not 
control  the  Halls  ranch  lands  during  the  priority  period,  the  Gov- 
ernment was  required  to  submit  evidence  indicating  lack  of  control. 
However,  the  Government  did  not  present  any  evidence  whatsoever 
to  refute  the  appellant's  testimony  that  he  leased  the  lands  as  to 
which  the  question  of  control  during  the  priority  period  was  raised, 
and  the  available  record  evidence  does  not  conflict  with  the  appel- 
lant's testimony  on  this  matter.  As  there  is  no  substantial  evidence 
in  the  record  that  Mr.  Halls  did  not  control  the  Halls  ranch  lands 
under  lease  during  the  priority  period,  the  conclusion  to  that  effect 
in  the  Associate  Director's  decision  must  be  set  aside. 

Mr.  Kinnaman  read  at  the  hearing  certain  portions  of  the  appel- 
lant's 1935  and  1936  grazing  applications  as  evidence  that  the  appel- 
lant did  not  use  the  Federal  range  during  the  priority  period  (p.  10). 

In  an  application  filed  on  May  1,  1935,  Mr.  Halls  applied  for  a 
permit  to  graze  50  cattle  and  10  horses  in  common  with  other  users 
of  land  described  by  township  and  range  which  included  Dry  Valley. 
It  should  be  noted  that  when  Mr.  Halls  filed  this  application,  Utah 
Grazing  District  No.  6  had  not  yet  been  established  and  the  Depart- 
ment had  not  issued  any  regulations  governing  the  grazing  of  live- 
stock in  grazing  districts  under  section  3  of  the  Taylor  Grazing  Act.^ 
One  of  the  questions  asked  on  the  1935  application  was :  "Have  you 
previously  used  the  lands  covered  by  this  application  for  grazing 
permit?"  Mr.  Halls  replied  "no"  to  this  question.  In  reply  to  other 
questions  on  the  same  application,  Mr.  Halls  stated  that  he  fed  his 
stock  3I/2  months  in  winter  and  leased  pasture  for  the  summer. 

In  an  application  which  Mr.  Halls  filed  on  February  15,  1936,  he 
described  by  section,  township,  and  range  the  public  domain  (Dry 
Valley)  normally  used  by  his  livestock  and  added  the  following 
statement : 


5  The  departmental  order  of  June  22,  1935,  establishing  Utah  Grazing  District  No.  6 
stated  in  part : 

"The  restrictions  authorized  to  be  imposed  by  the  said  Act  upon  the  grazing  use  or 
the  lands  within  this  grazing  district  will  become  effective  when  governing  orders,  rules 
or  regulations  have  been  duly  issued  by  the  Secretary  of  the  Interior  and  posted  in  the 
United  States  district  land  office  for  the  area  or  areas  in  which  the  grazing  district  is 
located." 
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This  was  used  during  tlie  winter  of  1934-1935,  but  am  not  using  it  during  the 
winter  of  1935-36.    Stock  are  being  grazed  on  privately  owned  and  leased  land. 

In  reply  to  another  question  on  the  same  application  as  to  the  length 
of  time  (the  season  to  be  specified  by  months)  the  applicant  used  the 
public  domain  in  his  normal  livestock  operation,  Mr.  Halls  replied: 

Oct.  to  Apr. — 50  cattle,  (1934-5)  Public  domain  not  being  used  in  winter  of 
1935-36. 

The  appellant's  replies  on  the  1936  application  do  not  exclude 
the  possibility  that  he  used  the  range  in  years  prior  to  1934.  How- 
ever, the  answer  "no"  in  reply  to  the  question  on  the  1935  appli- 
cation as  to  whether  the  applicant  had  previously  used  the  lands 
applied  for  is  inconsistent  with  Mr.  Halls'  statement  on  the  1936 
application  regarding  normal  use,  with  his  affidavit  of  August  3, 
1938,  showing  prior  use  of  the  range,  and  with  substantially  all 
other  evidence  in  the  record  on  this  matter.  Counsel  for  the  appel- 
lant questioned  him  about  the  1935  application  at  the  hearing  and 
Mr.  Halls  testified,  in  effect,  that  he  may  have  believed  that  the 
question  as  to  previous  use  referred  to  previous  use  of  the  land 
under  the  Taylor  Grazing  Act,  and  that  his  answer  meant  that  he 
had  not  previously  used  this  public  domain  under  permit  (pp.  27, 
28).  The  testimony  was  not  mentioned  in  the  hearing  examiner's 
or  the  Associate  Director's  decision.  However,  considering  the  time 
when  the  application  was  filed,  the  appellant's  explanation  that  his 
answer  may  have  meant  that  he  had  not  previously  used  the  range 
under  permit  or  regulation  is  plausible  and  is  consistent  with  the 
great  preponderance  of  evidence  in  the  record  which  indicates  that 
he  made  some  use  of  the  range  in  Dry  Valley  during  what  is  now 
known  as  the  priority  period. 

Mr.  Kinnaman  also  testified  regarding  a  statement,  presumably 
given  by  Mr.  Halls  and  included  in  a  summary  of  a  commensurate 
property  report  dated  February  24,  1936  (p.  11).    The  statement  is: 

The  winter  1934  &  35  is  the  only  time  Halls  has  ever  used  P.D.  [public  domain] 
to  winter  on.  He  also  summered  his  stock  for  the  most  part  on  his  own  holding. 
However  he  wants  summer  range  on  P.D.  to  give  his  pasture  a  rest. 

The  same  report  also  states  that  Mr.  Halls  had  10  years  prior  use 
on  the  public  domain  in  district  No.  6  in  T.  30  S.,  R.  23  E.  (Dry 
Valley).  These  two  statements  ar®  patently  inconsistent  that  the 
report  is  of  no  evidentiary  value  with  respect  to  the  question  of  the 
appellant's  use  of  the  public  domain  during  the  priority  years,  and 
the  reliance  in  the  hearing  examiner's  and  the  Associate  Director's 
decisions  on  the  statement  in  this  report  as  to  use  in  1934  and  1935 
without  considering  the  10-year  prior  use  statement  was  erroneous. 
The  hearing  examiner's  decision  refers  to  the  testimony  at  the 
hearing  on  October  10,  1946,  of  two  persons  who  used  the  range  in 
Dry  Valley  during  the  priority  period.  Mr.  Cecil  Jones,  an  inter- 
venor  in  the  1946  hearing,  testified  that  1933-1934  was  the  first  year 
during  which  he  saw  Mr.  Halls  run  cattle  in  Unit  1 ;  that  Mr.  Halls 
had  about  30  cattle,  but  the  witness  didn't  know  whether  Mr.  Halls 
had  sheep  (transcript  of  hearing  on  October  10,  1946,  pp.  19,  20). 
Mr.  John  Perkins,  a  witness  for  the  Bureau  at  the  1946  hearing, 
testified  that  he  had  observed  Mr.  Halls'  operations  to  some  extent, 
that  1933  was  the  first  year  which  he  remembered  Mr.  Halls'  stock 
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being  in  Dry  Valley;  that  he  couldn't  say  for  sure  that  Mr.  Halls 
did  not  use  the  area  before  that  time;  that  Mr.  Halls  had  between 
40  and  60  head  of  cattle  during  that  time  (transcript  of  hearing  on 
October  10,  1946,  pp.  21-23).  In  summary,  two  persons  who  were 
in  the  area  during  the  priority  period  remember  1933  as  the  first 
year  in  which  they  saw  Mr.  Halls'  cattle  using  the  range  in  Dry 
Valley. 

Mr.  Halls  testified  that  he  started  buying  cattle  in  1927,  that  he 
had  50  head  of  cattle  and  5  or  6  horses  in  Dry  Valley  in  1930,  that 
his  cattle  grazed  in  Dry  Valley  in  1929  and  each  year  since  that 
time  (pp.  28,  38,  40).  Judge  Keller  testified  that  his  best  recollec- 
tion was  that  Mr.  Halls  purchased  his  cattle  before  the  priority 
years;  that  he  thought  in  1932  or  1933,  Mr.  Halls  began  running 
cows  in  Dry  Valley,  but  did  not  remember  whether  Mr.  Halls  had 
cattle  there  during  the  winter  of  1931  (pp.  43,  44).  Judge  Keller 
testified  also  that  a  State  well  in  the  area  was  drilled  before  1934 
which  corroborated  Mr.  Halls'  testimony  and  other  evidence  in  the 
record  that  the  appellant's  stock  were  using  the  range  in  Dry  Valley 
before  1934  (pp.  35,  36,  56). 

The  testimony  of  Mr.  Jones  and  of  Mr.  Perkins  in  the  1946  hear- 
ing and  that  of  Judge  Keller  in  the  1952  hearing  is  independent 
evidence  in  support  of  the  appellant's  testimony  and  of  the  com- 
mensurate property  report  of  June  10,  1938,  that  the  appellant  used 
the  range  in  Dry  Valley  during  the  priority  year,  1933-1934.  The 
only  evidence  that  the  range  was  not  so  used  during  that  period  is 
the  appellant's  statement  in  his  1935  application  concerning  pre- 
vious use. 

There  is  almost  no  independent  evidence  (other  than  the  official 
files)  of  Mr.  Halls'  use  of  the  range  during  the  year  1932-1933  since 
the  testimony  of  the  witnesses  as  to  such  use  is  inconclusive.  Mr. 
Jones  and  Mr.  Perkins  remembered  the  1933-1934  winter  grazing 
season  as  the  first  time  Mr.  Halls  livestock  had  used  Dry  Valley. 
Judge  Keller's  testimony  that  he  thought  Mr.  Halls  began  running 
cows  in  Dry  Valley  in  1932  or  1933,  but  did  not  remember  about 
the  winter  of  1931  casts  doubt  on  the  accuracy  of  the  recollection 
of  Mr.  Jones  and  Mr.  Perkins  on  this  point.  Consequently,  any 
question  as  to  1932-1933  will  have  to  be  resolved  by  weighing  the 
appellant's  testimony  and  the  evidence  in  the  official  files,  including 
the  commensurate  property  survey  report  of  June  10,  1938,  and  the 
appellant's  affidavit  of  August  3,  1938,  showing  the  same  use  of  the 
range  during  the  1932-1933  priority  year  as  was  shown  for  1933- 
1934,  against  the  appellant's  negative  reply  to  the  question  in  his 
1935  application  as  to  whether  he  had  previously  used  the  lands 
covered  by  the  application. 

The  Department  has  held  that  the  cancellation  of  a  grazing  per- 
mit, issued  upon  showings  accepted  as  sufficient  to  satisfy  the  re- 
quirements of  the  Federal  range  code,  and  upon  which  grazing  privi- 
leges have  been  granted  over  a  term  of  years,  is  not  warranted  in 
the  absence  of  clear  and  convincing  evidence  that  the  base  property 
upon  which  such  privileges  were  predicated  was  not  qualified  under 
the  range  code  and  that  the  action  in  granting  the  permit  was 
clearly  erroneous.    John  D.  Assuras  et  al.,  A-24268  (May  24,  1946). 
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When  Mr.  Halls'  answer  on  the  1935  application  is  considered  with 
his  testimony  as  to  what  he  probably  meant  by  the  answer ;  and  it  is 
remembered  that  when  the  application  was  filed,  the  grazing  district 
had  not  been  established,  that  no  departmental  regulations  were  in 
effect,  and  that  procedures  in  granting  licenses  were  highly  informal,^ 
it  seems  unreasonable  to  give  very  much  weight  to  this  answer  on 
the  1935  application.  Moreover,  since  the  appellant  completely  re- 
futed the  statement  by  later  affidavit  and  by  testimony  to  the  con- 
trary, and  gave  a  plausible  explanation  as  to  what  he  may  have 
intended  by  the  statement,  which  explanation  is  consistent  with  the 
preponderance  of  evidence  in  the  record  showing  some  use  of  the 
range  during  the  priority  years,  the  statement  in  the  1935  appli- 
cation loses  its  probative  force.  It  follows  that  the  conclusion  in 
the  hearing  examiner's  and  the  Associate  Director's  decisions  to  the 
effect  that  the  appellant  did  not  use  the  range  in  connection  with 
Halls  ranch  during  the  priority  period  is  not  supported  by  probative 
or  substantial  evidence  where,  as  here,  the  conclusion  is  based  upon 
the  appellant's  refuted  answer  in  the  1935  application.  The  weight 
of  the  evidence  in  this  record,  consisting  of  the  appellant's  testi- 
mony, the  official  grazing  files  in  the  case  (except  the  1935  appli- 
cation), and  the  independent  evidence  of  witnesses  shows  use  of  the 
range  during  2  consecutive  years  in  the  priority  period  (1933-1934 
and  1932-1933)  necessary  to  make  the  Halls  ranch  lands  dependent 
by  use.  Accordingly,  the  determination  in  the  Associate  Director's 
decision  to  the  effect  that  the  Halls  ranch  lands  were  not  qualified 
base  will  be  set  aside. 

In  summary,  the  determinations  in  the  Associate  Director's  deci- 
sion that  the  Wood  ranch  and  the  Halls  ranch  lacked  dependency 
by  use  and  that  the  cancellation  of  all  of  the  appellant's  grazing 
privileges  was  justified  were  erroneous  because  a  consideration  of 
the  evidence  in  the  whole  record  does  not  support  those  determina- 
tions. Cf.  Universal  Camera  Corp.  v.  Labor  Bd.^  340  U.S.  474, 
487-491  (1951).  It  should  be  noted,  however,  that  the  conclusion 
in  this  decision  that  the  Government  did  not  show  that  the  Wood 
ranch  and  the  Halls  ranch  were  not  used  during  2  consecutive  years 
of  the  priority  period  in  such  a  way  as  to  invest  those  lands  with 
dependency  by  use  does  not  amount  to  a  finding  that  Mr.  Halls  is 
entitled  to  all  of  the  grazing  privileges  authorized  by  the  1943  per- 
mit. The  decision  on  the  substantive  issues  raised  in  this  proceeding 
is  limited  to  a  determination  that  the  cancellation  of  Mr.  Halls' 
1943  permit  in  its  entirety  was  erroneous  on  the  merits  in  the  instant 
proceeding  in  which  the  Government  had  the  burden  of  proof. 
Should  the  appellant  later  apply  for  grazing  privileges,  further 
evidence  might  properly  be  required  of  him  as  an  applicant,  even 
though  such  evidence  was  not  required  in  this  cancellation  proceed- 
ing in  which  the  appellant  had  the  benefit  of  the  doubt  about  such 
matters  as  Mr.  Wood's  control  of  the  Wood  ranch  after  the  sale  of 
the  ranch  necessary  to  show  that  Mr.  Wood  used  the  ranch  as  base 

« In  the  departmental  decision,  George  Carson  and  Sons,  A-23584  (April  28,  1943), 
the  informal  procedure  involved  in  the  Issuance  of  grazing  licenses  during  the  first  few 
years  after  the  enactment  of  the  Taylor  Grazing  Act  is  discussed.  There  Is  no  reason 
to  suppose  that  applicants  in  Utah  Grazing  District  No.  6  were  required  in  1935  to 
show  a  more  exact  compliance  with  a  Federal  Range  Code  which  was  not  then  in  exist- 
ence than  were  persons  filing  similar  applications  in  other  districts. 
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property  for  the  Wood  sheep  during  the  year  19'30-1931  and  evidence 
of  the  required  use  of  the  Federal  range  during  the  priority  year 
1932-1933  in  connection  with  the  Halls  ranch. 

For  the  reasons  discussed  herein,  not  only  was  the  cancellation  of 
the  appellant's  grazing  permit  for  lack  of  priority  improper  on  the 
merits,  but  the  cancellation  was  put  into  effect  immediately,  con- 
trary to  departmental  regulation,  and  the  action  was  unlawful  un- 
der the  Administrative  Procedure  Act,  thus  wrongfully  depriving 
the  appellant  of  the  use  of  the  range  to  which  he  was  entitled  under 
the  permit,  pending  decision  on  appeal  from  the  notice  of  cancella- 
tion. Although  the  expired  permit  will  not  be  re-instated  now,  the 
appellant  is  entitled  to  the  use  of  the  range  of  which  he  was  un- 
lawfully deprived  by  the  notice  of  August  4,  1950.  In  the  circum- 
stances, the  Department  holds  that  use  of  the  range  for  2  winter 
grazing  seasons,  in  accordance  with  the  erroneously  canceled  permit, 
of  which  use  the  appellant  was  wrongfully  deprived,  should  be 
granted  now  to  the  appellant,  such  use  to  be  subject  to  any  pro- 
portionate cut  in  numbers  shared  by  other  users  in  the  area.  It  is 
further  directed  that  if  the  appellant  should  apply  for  grazing 
privileges  to  begin  after  the  use  authorized  by  this  decision,  he 
should  in  no  event  be  penalized  as  a  result  of  the  fact  that  he  has 
not  filed  an  application  during  the  period  his  appeal  from  the  can- 
cellation notice  of  August  3,  1950,  has  been  pending  {cf,  43  CFR 
161.6(9),  19F.E.  8957). 

Therefore,  pursuant  to  the  authority  delegated  to  the  Solicitor  by 
the  Secretary  of  the  Interior  (sec.  23,  Order  No.  2509,  as  revised; 
17  F.R.  6794) ,  the  decision  of  the  Associate  Director  of  the  Bureau 
of  Land  Management  is  reversed  and  the  case  is  remanded  for  action 
consistent  with  this  decision. 

Edmund  T.  Fritz, 

Deputy  Solwitor. 


HENRY  McCLEARY  TIMBER  CO.,  Appellant 
A-27146  Decided  November  7, 1955 

5.2  Base  Property   (Oenerally) — Failure  to  Offer 

Where  the  evidence  establishes  that  property  otherwise  eligible  for  grazing 
privileges  based  upon  its  dependency  by  use  was  not  offered  as  base  land 
within  the  period  required  by  the  Federal  Range  Code,  the  property  cannot 
be  classified  as  dependent  by  use. 

17.2  Transfer  and  Division — Base  Property  Qualification 

Where  a  dependency  by  use  was  created  by  the  use  of  a  ranch  property  as  a 
whole,  upon  separation  of  the  original  operation  into  several  units,  the  de- 
pendency by  use  attaches  to  the  various  units  in  proportion  to  the  carrying 
capacity  of  those  units  in  the  absence  of  any  evidence  showing  that  such 
allocation  is  improper. 

DECISION 

Henry  McCleary  Timber  Company  (hereinafter  referred  to  as 
McCleary)  has  appealed  to  the  Secretary  of  the  Interior  from  a 
decision  dated  December  15,  1954,  by  the  Associate  Director  of  the 
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Bureau  of  Land  Management,  which  affirmed  the  rejection  in  part 
of  McCleary's  application  for  grazing  privileges  on  the  Federal 
range  in  Nevada  Grazing  District  No.  2. 

This  appeal  involves  two  areas  of  range  land,  each  of  which  con- 
sists of  sections  of  public  land  alternating  with  sections  of  railroad 
lands. 

In  1948,  McCleary  purchased  from  the  Southern  Pacific  Eailroad 
Company  the  railroad  lands  in  each  of  these  areas,  some  31,000  acres 
in  Ts.  38  and  39  N.,  R.  38  E.,  and  Ts.  38  and  39  N.,  R.  39  E.,  M.D.M., 
known  as  the  Bloody  Run  or  Tobin  area,  and  some  30,000  acres  in 
Ts.  37,  38,  39  N.,  Rs.  40  and  41  E.,  M.D.M.,  referred  to  as  the  Os- 
good area.  On  January  3,  1950,  McLeary  applied  for  grazing  privi- 
leges on  the  Federal  range  in  Nevada  Grazing  District  No.  2  in 
the  following  manner:  "Same  as  last  years  application  on  the  pur- 
chased Tobin  &  Osgood  R.R.  land  in  common  with  other  users  *  *  * 
in  vicinity  of  purchased  R.R.  land  *  *  *." 

By  a  notice  dated  March  30,  1950,  the  range  manager  awarded 
McCleary  grazing  privileges  substantially  less  than  it  had  applied 
for.  McClearly  filed  a  timely  appeal  from  this  decision  to  the 
hearing  examiner  and  from  the  hearing  examiner's  decision  affirming 
the  theory  upon  which  the  range  manager  determined  the  award  of 
the  grazing  privileges,  to  the  Director  of  the  Bureau  of  Land  Man- 
agement. From  the  Associate  Director's  decision  affirming  the 
hearing  examiner,  McCleary  has  taken  this  appeal  to  the  Secretary. 

The  issues  upon  which  the  allocation  of  grazing  privileges  turn 
are  dissimilar  in  each  of  the  areas  involved  and  may  be  considered 
separately. 

I.  The  Bloody  Run  Area 

The  extent  of  the  grazing  privileges  to  which  McCleary  is  enti- 
tled in  the  Bloody  Run  area  depends  upon  whether  the  railroad 
land  it  purchased  is  qualified  under  the  pertinent  regulation  as 
Class  1  or  Class  2  (43  CFR,  1949  ed.,  161.2,  161.4,  161.6). 

In  addition  to  other  requirements  for  a  Class  1  classification,  the 
regulation  provides  "in  cases  in  which  the  lands  used  in  creating 
dependency  by  use  [Class  1]  of  a  base  property  became  a  part  of  a 
grazing  district  prior  to  June  28,  1938,  such  base  property  shall  not 
be  considered  as  dependent  by  use  unless  offered  in  an  application 
for  a  grazing  license  or  permit  filed  prior  to  said  date."  43  CFR, 
1949  ed.,  161.2(g). 

The  Federal  range  at  issue  here  became  part  of  a  grazing  district 
on  October  18,  1935.  The  prior  decisions  held  that  the  lands 
McCleary  purchased  from  the  railroad  had  not  been  offered  in  an 
application  as  base  for  a  Class  1  license  or  permit  and  that,  as  a 
result,  they  are  not  lands  dependent  by  use  (Class  1)  as  defined  in 
section  161.2(g)  of  the  pertinent  regulation. 

McCleary  contends  that  these  lands  were  offered  as  base  prior  to 
June  28,  1938,  are  in  all  respects  eligible  to  be  classified  as  Class  1 
and  ought  to  be  so  classified. 

During  the  period  in  which  a  Class  1  priority  could  have  been 
established  for  these  lands,  they  were  used  by  Phil  M.  and  Frank 
Tobin  in  conjunction  with  a  ranch  of  about  4,021  acres  which  the 
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Tobins  owned.  On  April  8,  1935,  the  Tobins  filed  their  first  appli- 
cation for  grazing  privileges  on  the  Federal  ran^e,  offering  as  base 
property  only  their  ranch  of  4,021  acres.  Question  3  of  the  appli- 
cation form  read : 

Are  you  the  owner,  lessee,  entryman,  bona  fide  occupant  or  settler  (Cross  out 

words  not  needed)  upon  any  ranch  property?    Describe  such  property 

by  legal  subdivisions  of  the  public  and  surveys.    

The  words  "lessee,  entryman,  bona  fide  occupant  or  settler"  were 
crossed  out,  "yes"  inserted  in  the  first  blank,  and  the  land  descrip- 
tion of  the  4,021  acre  ranch  inserted  in  the  second  blank.  In  their 
application  for  grazing  privileges  in  1936,  dated  February  19,  1936, 
the  Tobins  listed  a  total  of  4,120  acres  of  owned  land  and  stated 
that  they  had  no  acreage  under  lease.  Each  of  their  applications 
for  the  years  1937,  1938  and  1939  contained  a  statement  that  there 
had  not  been  any  change  in  their  base  set-up. 

The  records  clearly  demonstrate  the  commensurability  of  the  base 
property  offered  by  the  Tobins  was  determined  solely  on  the  basis 
of  the  ranch  and  range  land  the  Tobins  owned  and  which  they  had 
listed  in  their  applications.  A  letter  dated  June  16,  1937,  from  the 
Acting  Eegional  Grazier  to  Phil  M.  Tobin  reveals  not  only  that  the 
local  grazing  officials  were  acting  on  that  basis  but  that  the  Tobins 
were  aware  of  it  and  accepted  it.    The  letter  reads: 

Dear  Mr.  Tobin:  In  accordance  with  your  verbal  request,  I  am  submitting 
herewith  duplicate  copy  of  the  notice  of  the  action  taken  by  the  Division  of 
Grazing  on  your  application  for  grazing  privileges  during  the  summer  of  1937 
in  Nevada  Grazing  District  No.  2. 

You  will  note  that  your  license  has  been  granted  for  900  cattle,  Class  I.  Infor- 
mation in  the  files  shows  that  you  are  commensurate  under  the  present  Advisory 
Board  rules  for  a  considerable  number  of  livestock  in  excess  of  the  number  now 
licensed  in  your  name. 

On  the  basis  of  the  commensurate  property  listed  in  your  application,  you  are 
rated  as  follows : 

2,020  acres  of  protected  pasture 500  animal  unit  months 

1,100  tons  hay 6,600  animal  unit  months 

2,020  acres  aftermath 2,020  animal  unit  months 

Total 9,120  animal  unit  months 

9,120  -f-  6  =  1,520  cattle 

On  the  basis  of  six  months'  feed  at  home  and  six  months  on  the  public  domain, 
you  would  be  entitled  to  graze  1,520  cattle,  provided  there  is  sufficient  public 
range  available  for  your  use  for  that  number  of  livestock. 

The  above  figures  are  on  the  basis  of  the  present  Advisory  Board  commensurate 
property  table,  which  is  subject  to  change  from  time  to  time. 
Very  truly  yours, 

L.  R.  BROOKS. 
Acting  Regional  Qrazier. 

The  record  also  contains  a  letter  dated  February  10,  1941,  from 
the  district  grazier  to  Frank  S.  Tobin,  which  states  in  part : 

In  regard  to  the  classification  on  the  notice  sent  you  approving  you  for  100 
cattle  and  some  horses.  Class  3  [now  Class  2],  the  reason  for  this  classification 
is  that  on  the  basis  of  the  Circle  Bar  Ranch  set-up,  aside  from  the  railroad  lease 
which  yon  now  hold  the  information  in  this  office  indicates  that  800  head  of 
cattle  is  the  approximate  maximum  number  for  which  dependence  by  use  was 
established  in  connection  with  the  ranch  and  range  lands  which  you  own.  While 
the  railroad  lease  probably  was  operated  in  connection  with  your  base  set-up 
during  part  of  the  period  1929-34,  we  can  find  no  record  of  its  having  been 
offered  in  an  application  for  grazing  privileges  prior  to  June  28,  1938.  In  accord- 
ance with  the  provisions  of  the  Federal  Range  Code  we  were  therefore  unable 
to  find  justification  for  other  than  a  Class  3  rating. 
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There  are  other  communications  in  the  records  which  establish 
that  the  Tobins  after  a  lapse  of  8  years  again  leased  the  railroad 
lands  from  Southern  Pacific  effective  May  6,  1940.  In  an  application 
for  winter  grazing  privileges  filed  on  October  7,  1940,  the  Tobins 
stated  that  their  base  set-up  had  been  changed  by  the  fact  they  had 
"Recently  leased  72,344  acres  from  Southern  Pacific  Company. 
Lease  will  be  renewed  after  January  1st,  1941." 

In  the  light  of  these  records,  it  can  only  be  concluded  that  the 
railroad  lands  were  not  offered  as  base  prior  to  June  28,  1938,  and, 
consequently,  cannot  be  considered  as  land  dependent  by  use  (Class 
1).  Walter  K,  Ellis,  57  I.D.  113  (1940);  C.  T,  Lingenfelter, 
A-24494  (September  18,  1947) ;  Milton  H.  Gentry,  A-25968  (De- 
cember 29,  1950). 

The  appellant  disputes  the  soundness  of  this  conclusion  on  sev- 
eral grounds.  It  argues  that  the  railroad  lands  were  offered  as 
base  property  in  the  Tobin's  original  application  by  a  plat  which 
was  filed  with  that  application.  The  Associate  Director  effectively 
disposed  of  this  contention  as  follows: 

*  *  *  there  are  actually  two  sets  of  plats  in  the  record.  One  large  map  or  plat 
captioned  "Phil  M.  and  Frank  Tobin — Humboldt  County,  Nevada"  outlines  with 
a  green  line  what  is  apparently  the  boundary  of  the  range  in  Ts.  36,  37,  38,  and 
39  N.,  Ranges  35,  36,  37,  38,  39  E.,  M.D.M.  customarily  grazed  by  Tobin  Brothers. 
Within  this  larger  area  containing  over  12%  full  townships  is  indicated  in  red 
outline  the  Tobin-owned  ranch  properties.  No  other  marks  appear  on  this  plat 
to  identify  the  odd-numbered  railroad  sections  occupied  by  Tobin  or  the  even- 
numbered  federal  sections  or  areas  owned  or  occupied  by  other  operators.  The 
second  set  of  plats  is  attached  to  the  original  application  as  a  number  of  indi- 
vidual township  plats.  These  contain  no  markings  other  than  those  showing  the 
Tobin-owned  ranches.  Nothing  in  the  1935  application  or  in  any  of  the  plats 
could  possibly  be  construed  as  an  intent  to  offer  or  as  an  offer  of  the  odd-num- 
bered railroad  sections  as  base  property. 

The  appellant  also  contends  that  the  fact  that  several  of  the  first 
licenses  were  issued  to  the  Tobins  on  the  basis  of  50  percent  on  and 
50  percent  off  the  Federal  range  constituted  a  recognition  of  the 
railroad  lands  as  base  property.  This  practice,  however,  was  only 
for  the  purpose  of  fixing  the  amount  of  the  grazing  fees  and  has 
no  other  significance.^  Similarly,  an  arrangement  entered  into  be- 
tween the  Tobins  and  other  ranchers  on  February  8,  1941,  under 
which  the  ranchers  reimbursed  Frank  Tobin  for  the  use  of  lands 
leased  by  him  from  the  railroad,  was  merely  a  private  arrangement 
to  avoid  trespass  and  had  no  bearing,  as  the  appellant  contends,  on 
the  classification  of  the  railroad  lands.  The  appellant  also  relies 
on  an  agreement  between  the  Southern  Pacific  Land  Company  and 
the  United  States  which  was  in  force  from  1941  through  1946.  As 
the  Hearing  Examiner  pointed  out  in  his  decision  (p.  16),  this 
agreement  "contemplated  that  the  dependency  by  use  of  the  leased 
lands  was  to  be  established  according  to  the  provisions  of  the  [Tay- 
lor Grazing]  Act  and  [Federal  Range]  Code  and  independently  of 
any  provision  in  the  agreement  *  *  *."  Thus,  the  agreement  itself 
throws  no  light  on  the  classification  to  be  given  to  the  railroad  lands. 

1  The  "50%  on  50%  off"  provision  is  found  in  the  grazing  licenses  Issued  to  the 
Tobins  in  1936  and  1937.  For  the  years  1938,  1939  and  1940,  the  licenses  were  issued 
on  a  100  percent  public  domain  basis.  From  1941  on,  when  the  Tobins  again  began 
receiving  formal  leases,  from  the  railroad,  the  licenses  were  again  granted  on  a  25  per- 
cent or  50  percent  public  domain  basis. 
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The  appellant  alleges  that  upon  the  sale  of  approximately  13,000 
acres  of  railroad  land  in  the  Bloody  Run  area  to  the  Tarr  Land 
Company,  the  land  sold  was  treated  as  having  a  Class  1  priority. 
Without  deciding  in  any  way  the  merits  of  this  allegation,  it  is 
sufficient  to  state  that  the  appellant  must  prove  that  his  own  prop- 
erty has  not  been  accorded  full  recogTiition  in  the  award  of  grazing 
privileges,  not  that  another  operator  has  received  an  improper  award. 

Another  argument  urged  by  the  appellant  is  that  the  Class  1 
classification  of  the  railroad  lands  is  established  by  the  fact  that 
on  December  17,  1946,  the  regional  grazier  approved  an  application 
by  Frank  Tobin  to  transfer  2370  aums  of  use  of  the  Federal  range 
from  the  leased  railroad  lands  to  his  home  ranch.  Frank  S.  Tobin 
and  C.  J.  Kearns  (who  had  purchased  the  Tobin  home  ranch)  and 
the  appellant  were  informed  on  February  10,  1950,  that  this  trans- 
fer was  canceled  and  that  the  base  property  was  being  rerated. 
Although  the  fact  that  the  transfer  was  approved  indicates  that  at 
that  time  the  grazing  officials  were  under  the  impression  that  the 
railroad  lands  carried  a  Class  1  priority,  the  transfer  was  later 
recognized  as  improper  and  set  aside.  In  view  of  all  the  other  evi- 
dence that  the  railroad  lands  had  never  been  invested  with  the 
attribute  of  dependency  by  use,  this  mistaken  action  of  the  grazing 
officials  cannot  endow  these  lands  with  a  classification  which  the 
facts  do  not  justify. 

The  hearing  examiner  held  that  the  method  the  range  manager 
used  in  allocating  the  available  Federal  range  to  the  Class  2  privi- 
leges did  not  give  the  same  consideration  to  the  ranch  properties 
of  the  appellant  that  it  did  to  the  properties  of  other  operators  in 
the  area  and  remanded  the  case  to  the  range  manager  for  the  pur- 
pose of  reapportioning  the  Class  2  privileges.  The  Associate  Di- 
rector affirmed  the  examiner's  action  and  the  appellant  has  raised 
no  objection  to  this  part  of  the  decision. 

Therefore,  the  action  of  the  Associate  Director  in  remanding  the 
case  for  further  proceedings  on  this  issue  is  affirmed. 

II.  The  Osgood  Area 

The  Osgood  area  comprises  parts  of  Ts.  37,  38,  39  N.,  Rs.  40  and 
41  E.,  M.D.M.  The  Federal  range  involved  in  this  matter  consists 
of  the  interspersed,  even-numbered  sections  within  all  these  town- 
ships. During  the  priority  period  (1929-1934),  John  Yribarne  and 
Son  used  this  Federal  range  in  connection  with  their  livestock  op-, 
eration  on  1,400  acres  of  owned  lands  and  the  odd-numbered  railroad 
sections  in  the  townships  listed  above  which  they  leased  for  most  of. 
the  priority  period. 

In  December  1948,  McClearly  purchased  the  major  portion  of  the 
railroad  lands  which  Yribarne  had  leased  during  the  priority  period. 
In  1946,  Lee  Reborse  purchased  the  Yribarne  home  ranch  and  later 
purchased  practically  all  of  the  remainder  of  the  railroad  lands 
originally  leased  by  Yribarne.  ]\Iost  of  the  railroad  land  purchased 
by  McCleary  had  been  leased  by  the  Pacific  States  Savings  and 
Loan  Company  and  its  receivers  in  the  period  1936-1945. 

Other  portions  had  been  leased  bv  Yribarne  from  1934—1946  and 
from  1946-1948  by  Lee  Reborse. 
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As  stated  above,  McCleary  has  appealed  from  the  theory  on  which 
the  range  manager  based  his  award  of  the  grazing  privileges  origi- 
nally established  by  Yribarne.  The  range  manager,  whose  action 
was  upheld  by  the  hearing  examiner  and  the  Associate  Director, 
determined  that  these  privileges  should  be  allocated  between  Mc- 
Cleary and  Keborse  on  the  basis  of  the  carrying  capacity  of  the 
Yribarne  owned  or  leased  lands  which  each  had  acquired.  By  this 
method  Reborse  was  allotted  60.4  percent  and  McCleary  39.6  per- 
cent of  the  Yribarne  priority.  McCleary  contends  that  the  award 
should  have  been  made  on  the  basis  of  the  acreage  each  had  ac- 
quired or  that  with  each  section  of  railroad  land  should  go  the 
grazing  privilege  of  the  adjoining  Federal  range. 

As  the  hearing  examiner  pointed  out,  the  rule  for  dividing  up 
the  priority  earned  by  base  lands  which  are  later  separated  was 
stated  in  Kenneth  J.  Luman,  A-22682  (December  10,  1041),  as  fol- 
lows: 

Ordinarily  where  dependency  by  use  was  created  by  the  use  of  a  ranch  prop- 
erty it  will  be  presumed  that  such  use  was  of  the  property  as  a  whole  and  that 
the  dependency  by  use  attaches  to  the  various  units  of  the  property  in  proportion 
to  the  carrying  capacity  of  those  units.  However,  this  presumption  can  be  re- 
butted by  evidence  that  the  use  was  restricted  to  a  given  part  or  parts  of  the 
property. 

In  the  absence  of  any  evidence  to  rebut  this  presumption,  the 
range  manager  followed  the  proper  method  of  allocating  the  grazing 
privileges  earned  by  the  original  Yribarne  operation. 

McCleary  protests  that  such  an  allocation  completely  overlooks 
the  fact  that  Yribarne  had  no  connection  with  most  of  the  land 
involved  after  1932  and  that  from  1936  on  this  land  was  treated  as 
Class  1  and  its  lessees  given  exclusive  use  of  the  intervening  sections 
of  Federal  range.    As  the  Associate  Director  held : 

*  *  *  This  contention,  however,  is  contrary  to  the  provisions  of  the  Federal 
Range  Code.  The  dependency  by  use  to  which  base  property  is  entitled  must  be 
established  in  accordance  with  section  161.2(g)  of  the  Code.  The  fact  that 
appellant's  predecessor,  because  of  incomplete  or  improper  adjudication,  was 
granted  privileges  in  excess  of  that  to  which  it  is  properly  entitled  would  nol 
preclude  this  Bureau  from  adjudicating  the  base  property  at  any  time  upon  the 
filing  of  an  application  for  grazing  privileges ;  in  fact,  the  Bureau  is  under  an 
obligation  to  make  such  proper  adjudication  in  order  that  all  users  of  the  range 
may  be  equitably  and  similarly  treated  in  receiving  their  proper  and  fair  shares 
of  the  available  range. 

The  Associate  Director  also  affirmed  the  hearing  examiner's  find- 
ing that  certain  of  the  railroad  lands  purchased  by  McCleary 
(Groups  7,  8,  and  9,  finding  12)  were  not  entitled  to  Class  1  privi- 
leges. This  finding  agrees  with  the  stipulations  offered  at  the  hear- 
ing by  the  appellant  and  agreed  to  by  the  range  manager  and  is 
supported  by  the  record. 

Finally,  the  Associate  Director  held  that  the  hearing  examiner 
properly  remanded  the  case  to  the  range  manager  for  the  purpose 
of  properly  defining  the  grazing  privileges  of  McCleary  based  upon 
the  dependency  by  use  of  the  odd -numbered  railroad  sections  found 
to  be  entitled  to  a  Class  1  priority  and  any  ranch  base  lands  owned 
or  controlled  by  the  appellant  and  used  in  the  essential  year-round 
livestock  operations  in  question.  It  is  not  clear  where  the  appellant 
has  appealed  from  this  portion  of  the  decision.    The  grazing:  privi- 
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leges  awarded  McCleary  other  than  those  based  upon  the  old 
Yribarne  operation  were  not  at  issue  in  this  proceeding.  While 
the  decisions  below  seem  to  raise  some  question  as  to  the  other  graz- 
ing privileges,  they  do  no  more  than  direct  the  range  manager  to 
ascertain  the  basis  for  these  privileges — a  proceeding  which  must, 
in  any  event,  be  undertaken  each  year  when  grazing  privileges  are 
applied  for. 

The  decisions  below  actually  decided  only  the  method  and  extent 
of  the  Class  1  grazing  privileges  which  accrued  to  the  appellant  as 
a  result  of  his  purchase  of  part  of  the  Yribarne  lands.  On  this 
basis  this  part  of  the  decision  is  affirmed. 

Therefore,  pursuant  to  the  authority  delegated  to  the  Solicitor  by 
the  Secretary  of  the  Interior  (sec.  23,  Order  No.  2509,  as  revised; 
17  F.E.  6794),  the  decision  of  the  Associate  Director  of  the  Bureau 
of  Land  Management  is  affirmed. 

Edmund  T.  Fritz, 

Deputy  Solicitor. 

MAURICE  DAVIS,  Appellant 
A-27198  Decided  January  5,  1956 

15.1  Review  Proceedings — Procedure 

An  appeal  to  the  Secretary  of  the  Interior  will  be  dismissed  where  it  was  not 
filed  within  the  time  required  by  Departmental  regulation. 

DECISION 

Maurice  Davis  has  appealed  to  the  Secretary  of  the  Interior  from 
a  decision  of  March  15,  1955,  by  the  Director  of  the  Bureau  of  Land 
Management  affirming  a  hearing  examiner's  decision  of  September  2, 
1953.  The  hearing  examiner's  decision  affirmed  an  award  of  grazing 
privileges  to  the  appellant  in  Utah  Grazing  District  No.  2  by  the 
acting  range  manager's  decision  of  October  23,  1951. 

The  last  paragraph  of  the  Director's  decision  stated  that  notice 
of  an  appeal  therefrom  to  the  Secretary  of  the  Interior  must  be 
filed  within  30  days  from  receipt  of  the  decision  in  accordance  with 
departmental  rules  of  practice  which  provide  for  the  summary 
dismissal  of  an  appeal,  notice  of  which  is  not  filed  within  that  time 
(43  CFR  221.75). 

A  registry  return  receipt  in  the  record  indicates  that  a  copy  of 
the  Director's  decision  was  served  on  Mr.  Davis  on  March  21,  1955. 
Thus,  the  notice  of  appeal  in  this  case  was  required  to  be  filed  on 
April  20.  Mr.  Davis'  notice  of  appeal  was  filed  two  days  late,  on 
April  22.  Appeals  which  are  not  filed  wthn  the  tme  requred  by  the 
Department's  rules  of  practice  have  been  consistently  dismissed. 
Paul  L,  Smithy  A-27176  (September  22,  1955) ;  Bemice  E.  Kirwaid^ 
A-27043  (March  18,  1955).  In  accordance  with  these  decisions,  the 
appeal  in  this  case  will  be  dismissed. 

Therefore,  pursuant  to  the  authority  delegated  to  the  Solicitor  by 
the  Secretary  of  the  Interior  (sec.  23,  Order  No.  2509,  as  revised; 
17  F.R.  6794),  the  appeal  is  dismissed. 

Edmund  T.  Fritz, 

Deputy  Solicitor, 
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JOHN  AND  ADELLIE  MANZONIE,  Appellants 
A-27307  Decided  July  16,  1956 

3.1  Appeal  Procedure — Right  of  Appeal 

An  appeal  from  the  denial  of  a  protest  against  the  issuance  of  a  grazing  license 
to  another  will  be  dismissed  where  the  protestant  fails  to  show  in  what  man- 
ner allowance  of  the  license  would  adversely  affect  his  grazing  privileges. 

DECISION 

John  and  Adelle  Manzonie  have  appealed  to  the  Secretary  of  the 
Interior  from  a  decision  of  the  Acting  Director  of  the  Bureau  of 
Land  Management,  dated  November  8,  1955,  which  affirmed  the 
hearing  examiner's  order  of  June  10,  1955,  dismissing  their  appeal 
from  an  earlier  decision  of  the  range  manager  of  Grazing  District 
No.  4. 

In  order  to  clearly  understand  the  nature  of  this  appeal  it  is 
necessary  to  begin  with  a  chronological  discussion  of  the  facts  begin- 
ning in  early  1954.  On  April  20  of  that  year  a  transfer  of  grazing 
privileges  in  the  amount  of  250  aums  (nonuse)  from  the  base  prop- 
erty of  Emery  Garrett  to  the  base  property  of  Ernest  H.  Gubler 
was  approved  by  the  range  manager  and  given  final  approval  by  the 
State  Supervisor.  On  April  30  John  Manzonie  addressed  a  letter 
to  the  range  manager  in  which  he  stated  that  he  had  protested  the 
transfer  and  continued  to  protest  it,  and  he  requested  that  the  matter 
be  set  for  hearing.  By  a  letter  dated  May  25,  1954,  the  Chief, 
Range  and  Forest  Management,  in  the  State  office  at  Reno,  informed 
Manzonie  that  his  letter  had  been  treated  as  an  appeal  from  the 
range  manager's  action  and  that  he  should  submit  specifications  of 
error  setting  forth  in  a  clear  and  concise  manner  the  matter  upon 
which  the  appeal  was  based,  and  showing  how  and  why  the  transfer 
would  adversely  affect  his  grazing  privileges.  The  letter  also  stated 
that  upon  receipt  of  the  specifications  of  error  the  case  would  be 
forwarded  to  the  hearing  examiner  for  his  consideration  in  setting 
a  time  and  place  to  hear  the  appeal. 

On  July  21, 1954,  the  State  Supervisor  recommended  to  the  hearing 
examiner  that  the  appeal  be  dismissed  and  on  August  10,  1954,  the 
State  Supervisor  moved  for  dismissal  of  the  appeal  on  the  ground 
that  the  appellant  had  failed  to  submit  specifications  of  error  with 
his  appeal  as  then  provided  in  section  161.9(d)  of  the  Federal  Range 
Code  for  Grazing  Districts  (43  CFR,  Part  161  ).i  On  August  12, 
1954,  the  appellant  submitted  a  letter  containing  the  specifications 
of  error,  which  were  as  follows: 

1.  That  the  transfer  applied  for  is  contrary  to  the  Taylor  Grazing  Act  and  the 
Federal  Range  Code. 

2.  That  the  granting  of  such  transfer  would  be  in  violation  of  the  prior  use 
established  in  the  range  area  sought  to  be  transferred  by  such  application. 

3.  That  the  granting  of  such  application  would  interfere  with  the  established 
use  and  rights  of  Appellant  in  the  range  area  involved. 

4.  That  the  base  lands  from  which  said  use  is  applied  to  be  transferred,  to-wit, 
Calloway  Ranch  at  Current  Creek,  Nevada,  is  not  now  and  for  a  long  time  last 
past  has  not  been  dependent  upon  the  fereral  range. 


^  The  Federal  Range  Code  was  completely  revised  on  December  19,  1955  (20  F.R. 
9912).  References  in  this  decision  to  the  Code  are  to  provisions  prior  to  their  amend- 
ment. 
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By  a  decision  dated  Au^st  18,  1954,  the  hearing  examiner  dis- 
missed the  appeal  on  the  ground  that  the  appeal  was  not  accom- 
panied by  specifications  of  error  as  required  by  the  Federal  Kange 
Code.  In  his  decision  the  examiner  also  stated  that  even  if  the 
appeal  had  complied  with  the  regulations  as  to  appeals  it  would 
have  been  subject  to  dismissal  on  other  grounds.  In  reference  to 
this  the  examiner  cited  the  Department's  decision  in  Vem  Parman 
et  at.,  A-25715  (December  27,  1950),  which  held  that  only  those 
persons  whose  interests  have  been  adversely  affected  by  a  decision 
rendered  under  the  Federal  Range  Code  can  appeal  from  such  deci- 
sion. In  that  case  it  was  held  that  an  applicant  for  grazing  priv- 
ileges had  no  standing  to  appeal  a  district  grazier's  decision  classify- 
ing the  base  property  of  another  applicant  offered  in  support  of  an 
application  by  the  latter  grazing  privileges. 

In  addition  to  citing  the  Vern  Parman  decision,  supra^  the  ex- 
aminer stated  in  the  concluding  paragraph  of  his  decision  that: 

This  decision  follows  the  precedents  established  in  Joseph  Livingston  and 
Glade  Cook,  A.22362,  March  9, 1939 ;  Roy  Bundy,  et  al.,  A.22855,  August  26,  1941 ; 
Alice  &  L.  A.  Matter,  A.23264,  March  27,  1942.  Consequently  under  the  provi- 
sions of  the  Code  and  the  precedents  established  by  the  Department's  decisions, 
this  appellant  has  no  standing  to  challenge  the  range  manager's  decision  with 
respect  to  the  grazing  privileges  awarded  to  Ernest  H.  Gubler. 

Thus,  although  John  Manzonie's  appeal  was  dismissed  on  a  pro- 
cedural ground,  the  examiner  did  specifically  rule  in  the  alternative 
that  Manzonie  had  no  standing  to  appeal  the  award  to  Ernest 
Gubler.  However,  no  appeal  was  filed  by  Manzonie  from  the  exam- 
iner's decision  which  subsequently  became  final  and  the  transfer  of 
the  nonuse  aums  was  made. 

Early  in  1955  Ernest  Gubler,  as  transferee  of  the  nonuse  aums, 
applied  for  a  grazing  license  for  the  1955  grazing  season  to  the 
extent  of  the  transferred  privileges.  On  March  24,  1955,  John  and 
Addellie  Manzione  filed  a  protest  against  the  granting  of  the  license 
to  Gubler  on  the  grounds  that: 

1.  The  purported  A.U.M.'s  which  were  transferred  from  Emery  Garrett  to- 
Ernest  Gubler  are  non-existent,  and  not  subject  to  transfer.  The  said  application 
is  dependent  upon  the  existence  of  these  A.U.M.'s. 

2.  There  is  not  now  and  never  has  been  any  dependency  by  use  of  said  A.U.M.'s 
to  the  base  property  as  used  by  Emery  Garrett. 

3.  The  purported  A.U.M.'s  in  said  transfer  should  have  been  cancelled  in  ac- 
cordance with  the  Federal  Range  Code. 

4.  That  said  applicant  should  be  compelled  to  show  and  prove  that  he  has 
sufficient  base  property  for  the  number  of  A.U.M.'s  he  is  allotted. 

5.  That  the  granting  of  said  license  or  permit  will  adversely  affect  the  estab- 
lished local  economy,  and  will  interfere  with  the  stability  of  the  livestock  opera- 
tions and  with  proper  range  management. 

On  March  30,  1955,  the  range  manager  notified  the  protestants 
that  their  protest  had  been  recommended  for  rejection  by  the  Ad- 
visory Board  "in  conformance  with  the  decision  of  the  Hearings 
Examiner  of  August  18,  1954  on  your  Appeal,  in  that  allegations 
presented  in  this  protest  concern  the  matters  involved  in  the  Appeal 
which  was  dismissed  by  the  Hearings  Examiner."^  The  range  man- 
ager stated  that  he  concurred  in  the  recommendation. 

On  April  13,  1955,  the  Manzonies  appealed  to  the  Regional  Ad- 
ministrator  from   the   rejection   of  their  protest   and  submitted   a 
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brief.  Without  repeating  all  the  statements  here  made  in  their 
brief,  it  suffices  to  say  that  the  appellants  confined  themselves  en- 
tirely to  attacking  the  transfer  from  Garrett  to  Gubler  as  having  been 
contrary  to  the  Federal  Eange  Code.  They  did  not  indicate  in  any 
way  how  their  grazing  privileges  had  been  adversely  affected  by  the 
transfer  or  would  be  affected  by  the  granting  of  the  license  to 
Gubler. 

On  April  27,  1955,  the  State  Supervisor  submitted  the  appeal  to 
the  hearing  examiner  with  a  request  that  it  be  dismissed.  On  May  5, 
1955,  the  hearing  examiner  requested  that  the  State  Supervisor 
prepare  a  formal  motion  for  dismissal  and  submit  it  to  him  and 
also  serve  a  copy  on  the  appellants. 

A  formal  motion  for  dismissal  was  filed  by  the  Field  Solicitor 
for  and  in  behalf  of  the  range  manager  on  May  19,  1955.  The 
grounds  stated  in  the  motion  were  (1)  that  the  appeal  was  not 
timely  filed,  (2)  that  the  appellants  failed  to  show  that  they  had 
been  or  would  be  denied  any  grazing  privileges  or  otherwise  be 
prejudiced  by  the  transfer  from  Garrett  to  Gubler,  and  (3)  that 
one  of  the  appellants,  John  Manzonie,  had  raised  the  same  issue  in 
his  previous  appeal  which  was  decided  in  the  examiner's  decision 
of  August  18,  1954. 

In  a  decision  dated  June  10,  1955,  the  examiner  dismissed  the 
protest  citing  as  his  grounds  the  same  cases  he  had  previously  cited 
in  his  1954  decision.  The  only  additional  statement  not  made  in 
the  1954  decision  is  made  in  the  concluding  paragraph  wherein 
he  said: 

The  appellants  have  asserted  that  the  issuance  of  a  license  or  permit  to  Gubler 
for  the  animal  unit  months  of  feed  represented  by  the  transfer  would  place  more 
livestock  on  the  Federal  range  in  the  area  utilized  by  the  appellants  and  thus 
adversely  affect  appellants'  interests  and  livestock  operations.  However,  such 
adverse  effect,  even  if  established,  is  too  indirect  and  remote  to  provide  the 
appellants  with  the  necessary  standing  to  appeal  from  the  decision. 

On  June  20,  1955,  the  appellants  filed  a  notice  of  intention  to 
appeal  from  the  examiner's  decision  to  the  Director  of  the  Bureau 
of  Land  Management.  In  a  brief  accompanying  their  appeal  the 
appellants  reiterated  the  same  grounds  stated  in  their  appeal  to  the 
examiner,  i.e.,  that  the  transfer  of  the  nonuse  aums  should  not  have 
been  made ;  that  such  transfer  was  in  violation  of  the  Federal  Kange 
Oode  and  the  Taylor  Grazing  Act;  that  Ernest  Gubler  had  failed 
to  make  substantial  use  of  his  base  property ;  and  that  if  the  transfer 
were  approved  it  would  allow  more  cattle  onto  the  range  used  by 
the  appellants  and  Gubler  in  a  drought  period  thereby  adversely 
affecting  the  appellants'  livestock  operations.  In  addition  to  these 
grounds  the  appellants  attacked  the  dismissal  of  their  appeal  on  the 
grounds  that  the  motion  to  dismiss  was  not  filed  by  one  authorized 
to  make  such  motion  under  section  161.9(c)  of  the  Federal  Range 
Code  since  the  motion  was  filed  by  the  Field  Solicitor.^  They  also 
contended  that  the  motion  was  not  timely  filed  and  that  the  motion 

2  This  section  provides  in  pertinent  part  as  follows : 

"(2)  The  range  manager,  or  any  intervener  may,  within  twenty  days  after  receipt  of 
notification  that  an  appeal  has  been  filed,  file  with  the  area  administrator,  after  having 
served  a  copy  on  the  appellant,  a  written  motion  that  the  appeal  be  dismissed  for  the 
reason  that  all  issues  involved  therein  have  been  previously  adjudicated  in  an  appeal 
involving  the  same  privileges,  the  same  parties  or  their  predecessors  in  interest."  43 
CIFR  161.9(c)(2). 
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to  dismiss  was  improperly  allowed  for  the  reason  that  section  161.9 
(c)  of  the  Code  provides  that — 

*  *  *  a  written  motion  that  the  appeal  be  dismissed  for  the  reason  that  all 
issues  involved  therein  have  been  previously  adjudicated  in  an  appeal  involving 
the  same  privileges,  the  same  parties  or  their  predecessors  in  interest.  [Empha- 
sis added.] 

and  all  the  issues  presented  in  the  appellants'  brief  had  never  been 
adjudicated. 

By  a  decision  dated  November  8,  1955,  the  Acting  Director  of  the 
Bureau  of  Land  Management  held  that  the  appellants  had  failed  to 
show  substantial  grounds  of  reversible  error  and  affirmed  the  deci- 
sion of  the  examiner. 

In  his  decision  the  Acting  Director,  after  reviewing  the  facts  of 
the  case  as  outlined  above,  held  that  the  charges  contained  in  the 
appellants'  brief  were  clearly  directed  against  the  merits  of  the 
transfer  of  grazing  privileges  approved  in  1954,  were  not  relevant  to 
the  issue  before  him,  and  would  not  be  considered  in  his  decision. 
The  Acting  Director  held  that  the  sole  issue  before  him  was  whether 
the  examiner's  order  granting  the  motion  to  dismiss  was  proper 
and  in  accordance  with  established  procedures  and  precedents. 

On  this  issue,  the  Acting  Director  held  that  the  motion  to  dismiss 
was  properly  filed  by  the  Field  Solicitor,  that  it  was  timely  filed, 
and  that  the  examiner  had  decided  all  the  issues  that  were  before  him. 

In  their  present  appeal  the  appellants  have  made  ten  assignments 
of  error.  However,  it  is  necessary  to  consider  only  one  issue,  namely, 
whether  the  Director  erred  in  holding  that  the  appellants  had  no 
standing  to  appeal.  If  the  Director  was  correct,  none  of  the  other 
issues  need  be  considered. 

The  appellants  contend  that  they  have  standing  to  appeal  from 
the  denial  of  their  protest  against  the  issuance  of  any  permit  or 
license  to  Gubler  for  the  reason  that  the  issuance  would  adversely 
affect  their  livestock  operations.  They  assert  that  the  granting  of 
the  AUMS  involved  would  allow  more  cattle  to  come  in  on  the  range 
upon  which  the  cattle  of  Garrett  and  the  appellants  graze  in  com- 
mon and  that  this  "definitely  has  a  direct  adverse  and  prejudicial 
effect  upon  the  appellants'  interests  and  livestock  operations."  How- 
ever, the  appellants  have  never  submitted  any  evidence  to  show 
specifically  just  how  they  are  adversely  affected.  There  has  never 
been  any  reduction  in  the  appellants'  grazing  privileges  as  a  result 
of  the  transfer  of  the  aums  to  Gubler,  nor  does  there  appear  any 
indication  in  the  record  that  such  reduction  is  even  contemplated 
with  the  issuance  of  a  license  to  Gubler.  Moreover,  the  appellants 
have  not  applied  for  more  grazing  privileges  than  they  have  at  this 
time.  Apparently,  the  appellants'  claim  is  founded  on  a  vague  fear 
that  the  granting  of  a  license  to  Gubler  might  somehow  adversely 
affect  their  livestock  operations,  rather  than  on  any  clear,  concrete 
instances  illustrating  such  effect. 

Since  the  appellants  have  failed  to  show  any  injury  to  themselves, 
either  present  or  prospective,  from  the  transfer  of  aums  from  Garrett 
to  Gubler  or  from  the  issuance  of  grazing  privileges  to  Gubler,  they 
clearly  had  no  standing  to  appeal  from  the  denial  of  their  protest. 


DEPARTMENT  OF  THE  INTERIOR  GRAZING  DECISIONS,   193  6-1958    619 

See  Vem  Parman  et  al.  and  the  other  cases  cited  in  the  examiner's 
decision  of  August  18,  1954.  Consequently,  their  appeal  was  prop- 
erly dismissed. 

Therefore,  pursuant  to  the  authority  delegated  to  the  Solicitor 
by  the  Secretary  of  the  Interior  (sec.  23,  Order  No.  2509,  as  revised; 
17  F.R.  6794),  the  decision  of  the  Acting  Director  of  the  Bureau  of 
Land  Management  is  affirmed. 

Edmund  T.  Fritz, 

Deputy  Solicitor. 


LLOYD  R.  HILL,  C.  C,  GROVE,  Appellants 
A-27379  Decided  July  16,  1956 

15.1  Review  Proceedings — ^Procedure 

An  appeal  to  the  Secretary  of  the  Interior  from  a  decision  of  the  Director  of 
the  Bureau  of  Land  Management  will  be  dismissed  where  the  notice  of  appeal 
is  not  filed  within  the  time  prescribed  by  the  Department's  rules  of  practice. 

DECISION 

Lloyd  E.  Hill  and  C.  C.  Grove  have  appealed  to  the  Secretary  of 
the  Interior  from  a  decision  of  the  Director  of  the  Bureau  of  Land 
Management,  dated  April  25,  1956,  which  affirmed  the  examiner's 
decision  of  October  27^  1955,  denying  their  application  for  Class  2 
grazing  privileges  within  the  Trout  Creek  Community  Allotment  of 
Wildhorse  Grazing  Unit  in  Oregon  Grazing  District  No.  2  for  vari- 
ous reasons. 

The  concluding  paragraph  of  the  Director's  decision  stated  as 
follows : 

An  appeal  from  this  decision,  to  the  Secretary  of  the  Interior,  may  be  made 
in  accordance  with  43  CFR  161.10(h)  and  the  Rules  of  Practice  (see  43  CFR 
sees.  221.75  and  221.76,  Circular  1818,  copy  attached).  Notice  of  such  appoal 
must  be  filed  in  the  Office  of  the  Director,  BLM,  Department  of  the  Interior, 
Washington  25,  D.C.  within  30  days  from  service  of  notice  of  this  decision. 
Within  20  days  after  service  of  the  Notice  of  Appeal,  the  appellant  may  file  a 
brief  with  the  Solicitor,  Department  of  the  Interior,  Washington  25,  D.C. 

The  pertinent  regulation  of  the  Department,  43  CFK  221.75,  pro- 
vides in  part: 

Sec.  221.75  Notice  of  appeal  to  Secretary,  (a)  An  aggrieved  person  desiring 
to  appeal  to  the  Secretary  of  the  Interior  from  a  decision  rendered  by  the  Direc- 
tor of  the  Bureau  of  Land  Management  must,  within  30  days  from  the  date  of 
the  service  upon  such  person  or  his  authorized  representative  of  notice  of  the 
Director's  decision,  file  a  notice  of  appeal  with  the  Director,  Bureau  of  Land 
Management,  Department  of  the  Interior,  Washington  25,  D.C. 

(d)  An  appeal  shall  be  subject  to  summary  dismissal  for  failure  to  comply 
with  any  of  the  requirements  prescribed  in  this  section.    43  CFR  221.75.^ 

Registry  receipt  cards  in  the  record  show  that  both  appellants  were 
served  with  notice  of  the  Director's  decision  on  May  7,  1956.  On 
June  11,  1956,  a  notice  of  appeal  was  filed  in  the  office  of  the  Direc- 
tor of  the  Bureau  of  Land  Management.    Therefore,  the  notice  of 

1  The   Department's   rules   of   practice    (43    CFR.    Part  221)    were    completely    revised 

effective  as  of  May  1,  1956,  as  to  decisions  by  the  Bureau  of  Land  Management  rendered 

on  or  after  that  date.     The  old  rules  continue  to  govern,  however,  with  respect  to  deci- 
sions rendered  prior  to  that  date.     21  F.R.  1860.  1862. 
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appeal  was  not  filed  on  time  in  that  it  was  not  received  in  the  office 
of  the  Director  of  the  Bureau  of  Land  Management  within  30  days 
from  service  of  notice  of  the  Director's  decision.  An  appeal  to  the 
Secretary  of  the  Interior  from  a  decision  of  the  Director  of  the 
Bureau  of  Land  Management  which  is  not  filed  within  the  time  pre- 
scribed by  the  Department's  rules  of  practice  will  be  dismissed. 
James  M.  Stoos,  A-27042  (March  23,  1955) ;  Carl  V.  Giem  et  aL, 
A-2T299  (May  31,  1956). 

Therefore,  pursuant  to  the  authority  delegated  to  the  Solicitor  by 
the  Secretary  of  the  Interior  (sec.  23,  Order  No.  2509,  as  revised; 
17  F.E.  6794) ,  the  appeal  is  dismissed. 

Edmund  T.  Fritz, 

Deputy  Solicitor. 


M.  F.  SULLIVAN,  Appellant 
A-27329  Decided  August  20,  1956  63  LD.  269 

t3.6  Appeal  Procedure — Expiration  of  License  Period 

While  it  is  true  that  in  many  cases  where  applications  are  for  annual  licenses, 
decisions  on  appeals  cannot  be  rendered  in  time  to  affect  the  year  concerned 
but  decisions  are  rendered  nonetheless  because  the  issue  is  a  continuing  one 
which  will  apply  to  future  applications  for  grazing  privileges. 

3.9  Appeal  Procedure — Scope  of  Proceedings 

It  is  contrary  to  the  requirements  of  the  Administrative  Procedure  Act  to 
include  as  an  issue  at  a  hearing  a  matter  not  covered  by  the  range  manager's 
final  notice  as  a  reason  for  denying  the  appellant's  application. 

3.11  Appeal  Procedure — Burden  of  Proof 

A  grazing  permittee  who  appeals  from  a  denial  of  an  application  for  allot- 
ment of  a  specific  area  of  the  Federal  range  should  show,  in  addition  to  the 
fact  that  he  used  the  area  during  the  priority  period,  that  he  has  not  been 
allotted  grazing  privileges  to  which  he  is  entitled  or  that  exclusion  from  a 
specific  area  is  detrimental  to  his  livestock  operation. 

3.12  Appeal  Procedure — ^Sufficiency  and  Weight  of  Evidence 

Testimony  and  evidence  at  the  hearing  which  is  not  denied  tending  to  establish 
the  area  of  use  during  the  priority  period  outweighs  the  conclusion  which 
might  be  drawn  from  the  appellant's  failure  to  include  the  area  in  his  1936 
application. 

4.1  Apportionment  of  the  Federal  Range — Area  of  Use 

A  grazing  permittee  who  appeals  from  a  denial  of  an  application  for  allotment 
of  a  specific  area  of  the  Federal  range  should  show,  in  addition  to  the  fact 
that  he  used  the  area  during  the  priority  period,  that  he  has  not  been  allotted 
grazing  privileges  to  which  he  is  entitled  or  that  exclusion  from  a  specific 
area  is  detrimental  to  his  livestock  operation. 

DECISION 

M.  F.  Sullivan  has  appealed  to  the  Secretary  of  the  Interior  from 
a  decision  of  February  10,  1956,  by  the  Director  of  the  Bureau  of 
Land  Management  which  affirmed  a  hearing  examiner's  decision  re- 
jecting Mr.  Sullivan's  application  for  grazing  privileges  to  the  extent 
that  the  applicant  requested  that  his  allotment  include  grazing  privi- 
leges at  the  head  of  Deep  Creek,  an  area  within  the  Medicine  Lodge 
Unit,  Idaho  Grazing  District  No.  3  (43  U.S.C,  1952  ed.,  sec.  315b). 
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In  decisions  of  March  7,  1952,  and  March  13,  1953,  by  the  district 
range  manager,  Mr.  Sullivan's  applications  of  January  12,  1952,  and 
January  15,  1953,  were  rejected  insofar  as  the  applications  requested 
that  the  appellant's  grazing  allotment  include  the  head  of  Deep 
Creek.  Both  of  the  decisions  restricted  the  appellant's  use  of  the 
range  to  the  Crooked  Creek- Warm  Creek-Lidy  Hot  Springs  areas 
and  rejected  the  applications  for  range  use  at  the  head  of  Deep 
Creek  for  the  reason  that  during  the  priority  period,  Mr.  Sullivan 
did  not  establish  dependency  by  use  in  the  Deep  Creek  area  from 
his  base  properties.  Mr.  Sullivan  appealed  therefrom  and  on  Febru- 
ary 8, 1955,  a  hearing  was  held  on  the  appeal  before  a  hearings  officer 
at  Idaho  Falls,  Idaho.^ 

The  appellant  has  has  been  engaged  in  the  livestock  business  since 
1904  near  Dubois,  Idaho,  and  has  used  the  public  domain  in  con- 
nection with  his  livestock  operations  continuously  since  that  time. 
In  November  1936,  Idaho  Grazing  District  No.  3  was  established 
and  the  appellant's  use  of  the  Federal  range  in  the  Medicine  Lodge 
Unit  from  1937  until  the  present  time  has  been  under  permits  and 
licenses  issued  in  accordance  with  the  Taylor  Grazing  Act.  The 
Medicine  Lodge  Unit  of  Idaho  Grazing  District  No.  3  includes, 
among  others,  the  Lidy  Hot  Springs,  Warm  Springs  Creek,  Deep 
Creek,  Blue  Creek,  and  Crooked  Creek  areas  which,  for  many  years 
after  the  enactment  of  the  Taylor  Grazing  Act,  were  used  in  com- 
mon without  any  particular  area  of  use  being  assigned  to  individual 
licensees  and  permittees.  For  example,  licenses  issued  to  the  appel- 
lant from  1937  through  1944  either  contained  no  specific  statement 
as  to  area  of  use  or  else  stated  that  the  appellant's  livestock  were  to 
graze  in  Medicine  Lodge  Unit  "In  common  on  the  same  accessible 
available  vacant  Federal  range  which  was  used  in  livestock  opera- 
tions in  connection  with  the  property  you  NOW  control  for  any 
three  or  any  two  consecutive  years  between  1929  and  1934."  A  10- 
year  permit  was  issued  effective  July  1,  1943,  to  the  appellant  which 
authorized  grazing  privileges  in  "Crooked  Creek- Warm  Creek  & 
Lidy  Hot  Springs  areas  of  Medicine  Lodge  Division."  This  permit 
was  canceled  for  correction  February  12,  1957,  and  effective  July  1, 
1947,  a  6-year  permit  was  issued  to  the  appellant  authorizing  use  in 
the  Medicine  Lodge  Unit  in  common,  a  use  identical  with  that  author- 
ized by  the  earlier  licenses.  This  permit  in  turn  was  superseded  by 
a  permit  effective  July  1,  1950,  to  June  30,  1953,  which  authorized 
grazing  privileges  in  the  "Crooked  Creek- Warm  Creek,  Lidy  Hot 
Springs  areas."  The  appellant  contends  that  during  the  priority 
years,  for  many  years  previous  to  that  time,  and  apparently  until 
the  time  of  this  proceeding,  his  livestock  grazed  in  the  Deep  Creek 
area  which,  he  asserts,  is  really  a  part  of  the  Warm  Springs  Creek 
area. 

Information  in  the  appellant's  official  grazing  file  indicates  that 
the  range  in  the  area  north  of  Lidy  Hot  Springs  in  the  Medicine 
Lodge  Unit,  including  the  Deep  Creek,  Blue  Creek,  Warm  Creek, 
and  Crooked  Creek  areas,  was  used  in  common  for  many  years  after 
the  enactment  of  the  Taylor  Grazing  Act;  that  there  was  dissatis- 
faction by,  and  conflict  between,  the  cattle  and  sheep  owners  as  ta 

1  Page  numbers  hereafter  given  in  this  decision  refer  to  the  transcript  of  the  hearing. 
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use  of  this  range;  that,  in  1947,  there  had  not  been  a  clear  under- 
standing on  range  use  or  range  lines ;  and  that  all  licenses  were  writ- 
ten on  a  common  use  basis.^  There  is  some  indication  that  between 
1948  and  1950  attempts  were  made  to  reach  agreement  about  appor- 
tioning the  range  among  individual  users  but  the  record  does  not 
show  what  the  outcome  of  these  attempts  may  have  been.  It  is  clear, 
however,  that  from  1937  until  approximately  1949,  the  area  north 
of  Lidy  Hot  Springs,  including  the  Deep  Creek  area  here  in  dispute, 
was  used  in  common,  and  the  fact  that  the  appellant's  permits  and 
licenses  did  not  specify  use  in  the  Deep  Creek  area  by  name  is  not 
a  basis  for  assuming  that  use  in  that  area  was  not  authorized  under 
the  permits  and  licenses.  In  this  connection,  it  may  be  noted  that 
the  appellant's  assertion  on  appeal  that  he  never  was  excluded  from 
the  Deep  Creek  area  until  1952  is  consistent  with  the  information 
in  the  official  file. 

At  the  hearing  on  the  rejection  of  Mr.  Sullivan's  application  to 
use  the  head  of  Deep  Creek,  the  appellant  was  represented  by  coun- 
sel, and  five  witnesses  testified  in  behalf  of  the  appellant.  Vernon 
Ball  and  W.  C.  Olsen  were  recognized  as  intervenors.  They  were 
represented  by  counsel  and  three  witnesses  testified  for  them.  The 
district  range  manager  and  the  assistant  district  range  manager  testi- 
fied for  the  Bureau. 

The  Bureau  contended  at  the  hearing  that,  regardless  of  the  out- 
come of  the  priority  issue,  the  decision  to  exclude  the  appellant  from 
use  of  the  Federal  range  at  the  head  of  Deep  Creek  was  a  discretion- 
ary matter  and  that  the  decision  was  based  upon  the  desire  to  main- 
tain good  range  management  (pp.  2-4).  The  issues,  as  formulated 
by  the  hearings  officer,  were  (1)  whether  the  appellant  utilized  the 
Deep  Creek  area  of  the  Federal  range  in  his  livestock  operations 
during  the  priority  period,  and  (2)  whether  the  exclusion  of  the 
appellant  from  the  Deep  Creek  area  is  necessary  or  desirable  in  the 
interests  of  good  range  management  (p.  4).  Counsel  for  the  appel- 
lant objected  to  the  inclusion  of  the  second  issue  because  the  appel- 
lant had  not  been  notified  that  the  rejection  of  his  application  to  use 
the  head  of  Deep  Creek  was  based  upon  anything  other  than  lack 
of  priority  (pp.  3-4). 

With  respect  to  the  question  whether  Mr.  Sullivan  utilized  the 
Deep  Creek  area  in  his  livestock  operation  during  the  priority  period, 
the  testimony  of  the  appellant  and  of  four  of  his  witnesses  was  that 
the  appellant's  horses  had  grazed  in  the  Deep  Creek  area  during  the 
priority  years  (pp.  36-39,  55-57,  59-60,  64,  69).  The  Bureau  did 
not  rely  on  evidence  which  directly  contradicted  this  testimony  of  the 
appellant  and  his  witnesses  (the  assistant  district  range  manager 
stated  (p.  32)  "I  don't  think  we  are  trying  to  deny  that  back  during 
the  priority  years  some  of  Sullivan's  horses  did  graze  on  the  east 
side  and  in  the  drainage  of  Deep  Creek").  However,  the  Bureau 
submitted  into  evidence  the  appellant's  official  case  file  and  referred 
to  Mr.  Sullivan's  application  dated  December  14,  1956,  and  to  an 
affidavit  of  April  5,  1938,  filed  as  part  of  the  appellant's  grazing 
application  for  1938  regarding  the  area  of  Federal  range  ordinarily 


2  See  district  grazier's  memoranda  of  February  13,  1947,  and  March  25,  1957 ;  letter 
of  January   8,   1947,  from  district  grazier  to  appellant. 

The  appellant's  file  was  put  into  evidence  at  the  hearing  by  the  Bureau   (p.  9). 
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used  by  the  applicant's  livestock.  The  district  range  manager  pointed 
out  that  neither  the  application  nor  the  affidavit  included  the  head 
of  Deep  Creek  (pp.  1011).  Mr.  Sullivan  explained  his  failure  to 
include  the  Deep  Creek  area  in  his  original  application  was  a  result 
of  miscalculation  of  distances  (p.  41).  The  appellant  testified  fur- 
ther, and  asserts  on  appeal,  that  the  reference  in  the  affidavit  to  the 
natural  drainage  area  of  Warm  Springs  Creek  included  the  head  of 
Deep  Creek  and  was  always  understood  to  include  the  Deep  Creek 
area  (p.  41).  There  was  independent  testimony  at  the  hearing  tend- 
ing to  support  this  assertion  (pp.  58,  60,  64,  69,  73,  74).  It  is  also 
noted  that  the  legal  description  in  the  appellant's  affidavit  of  April 
5,  1938,  of  the  Federal  range  used  for  the  past  20  years  seems  to 
include  at  least  a  part  of  the  Deep  Creek  area  as  shown  on  a  map 
of  the  Medicine  Lodge  Area  which  was  put  in  evidence  as  the 
Bureau's  exhibit  No.  1  (pj).  8). 

Three  witnesses  for  the  intervenors  testified  that  there  was  a  dif- 
ference between  the  Deep  Creek  and  Warm  Springs-Crooked  Creek 
areas,  and  also  that  cattle  of  the  appellant  did  not  run  in  the  Deep 
Creek  area  between  1937  and  1950.  This  testimony  did  not  contra- 
dict the  testimony  for  the  appellant  about  use  of  the  Deep  Creek 
area  by  the  appellant's  horses  during  the  priority  period,  but  did 
conflict  with  the  appellant's  assertion  that  his  livestock  has  continu- 
ously used  the  Deep  Creek  area.  (The  appellant  apparently  sold 
most  of  his  horses  in  1938  and  his  assertions  as  to  use  of  the  Deep 
Creek  area  after  1938  would  refer  to  use  by  cattle.) 

For  private  property  to  have  priority,  it  must  have  been  used  as 
base  in  connection  with  the  Federal  range  for  2  consecutive  years 
or  for  any  3  years  of  the  priority  period.  Both  the  hearing  exami- 
ner's and  the  Director's  decisions  raised  a  question  as  to  whether 
priority  was  established  by  the  appellant's  horse  operation. 

Mr.  Sullivan  testified  at  the  hearing  that  during  the  priority 
period,  he  didn't  round  up  his  horses  completely,  that  he  rounded 
up  only  the  mares  and  colts  and  the  others  were  on  the  range  during 
the  entire  year  because  he  wasn't  selling  them  (pp.  48,  49).  The 
appellant's  son  testified,  in  effect,  that  his  father  probably  raised 
about  250  to  300  tons  of  hay  in  1939 ;  that  about  100  tons  of  hay  and 
some  straw  were  fed  on  the  base  lands  to  livestock,  including  horses, 
during  each  of  the  priority  years;  that  the  amount  fed  to  livestock 
on  the  base  lands  probably  increased  after  1929;  that  there  were  75 
or  80  head  of  horses,  yearlings,  colts  and  a  few  gelding  which  were 
fed  on  the  home  ranch  during  the  winter  months  of  the  priority 
years  (pp.  72,  73,  75,  76).  In  addition  to  the  testimony  at  the  hear- 
ing on  this  question,  the  appellant's  file  contains  a  report  of  board 
action  dated  May  10,  1938,  which  states  that  Mr.  Sullivan's  horses 
were  off  the  range  on  private  feed  for  an  average  of  about  21^ 
months.  The  report  was  made  after  a  question  had  been  raised 
about  the  qualifications  of  Mr.  Sullivan's  base  because  of  evidence 
that  some  of  his  horses  had  been  on  the  range  on  a  year-long  basis 
during  some  years  of  the  priority  period.  In  this  connection,  the 
appellant's  application  dated  December  14,  1936,  states  that  live- 
stock, including  horses  which  customarily  used  the  public  domain, 
grazed  on  the  Federal  range  between  April  1  and  January  1  and 
that  the  appellant  usually  fed  150  tons  of  hay  to  this  livestock.    A 
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letter  of  December  27, 1944,  from  the  appellant  to  the  district  grazier 
also  states  that  Mr.  Sullivan  fed  his  mares  and  colts  in  winter. 

The  Department  has  held  that  privately  owned  forage  land  which 
was  used  during  the  priority  period  for  the  care  of  bucks  and  hos- 
pital stock  of  an  established  operation  which  required  the  substantial 
use  of  the  public  range  in  connection  with  such  private  land  is  prop- 
erly regarded  as  land  dependent  by  use.  Del  H.  Adams ^  A-25796 
(May  1, 1960).  As  there  is  no  evidence  in  this  record  that  Mr.  Sulli- 
van's mares,  colts,  yearlings,  and  some  geldings  were  not  cared  for 
and  fed  on  the  base  property  during  the  winter  months,  the  record 
supports  a  finding  that  the  base  land  may  be  regarded  as  having 
some  dependency  by  use  or  priority  by  reason  of  the  horse  operation. 
No  finding  has  been  made,  however,  as  to  the  extent  of  the  depend- 
ency by  use,  that  is,  there  has  been  no  adjudication  in  this  proceed- 
ing of  the  grazing  privileges  to  which  the  appellant  may  be  entitled 
as  a  result  of  the  horse  operation.^ 

After  raising  a  question  whether  priority  by  use  was  established 
by  the  appellant  through  his  horse  operation  but  not  answering  that 
question,  the  examiner's  decision  stated : 

But,  assuming  that  a  priority  by  use  was  established  by  appellant's  horses, 
the  area  of  that  use  was  in  the  Deep  Creek  portion  of  the  Federal  range  as  well 
as  the  Crooked  Creek- Warm  Creek  area. 

That  is,  the  examiner  found  that  the  appellant's  horses  had  grazed 
in  the  Deep  Creek  area  during  the  priority  years,  but  raised  a  ques- 
tion as  to  whether  priority  was  established  through  that  operation. 
The  Director's  decision  states  that  it  would  appear  that  the  appellant 
has  failed  to  establish  such  customary  use  in  the  Deep  Creek  area  as 
to  amount  to  a  substantial  dependency  thereon.  This  statement  is 
not  consistent  with  the  hearing  examiner's  ruling  about  customary 
use  in  the  Deep  Creek  area.  The  statement  in  the  Director's  decision 
which,  in  effect,  denied  dependency  of  use  of  the  appellant's  base  on 
the  Deep  Creek  area  was  based  on  (1)  conflicting  evidence  before 
the  examiner  relative  to  priority  and  (2)  the  area  of  customary  use 
described  in  the  appellant's  application  of  December  14,  1936. 

In  view  of  the  testimony  and  evidence  at  the  hearing,  none  of 
which  expressly  denied,  and  the  great  preponderance  of  which  tended 
to  establish  use  by  the  appellant's  horses  of  the  Deep  Creek  area 
during  the  priority  years,  the  appellant's  failure  to  include  the  area 
in  the  application  of  December  14,  1936,  cannot  be  regarded  as  out- 
weighing the  effect  of  all  of  the  rest  of  the  evidence  on  this  matter 
at  the  hearing.  The  only  conflict  in  evidence  at  the  hearing  regard- 
ing priority  arose  because  the  appellant  stated  that  his  horses  were 
on  the  range  year-long  during  the  priority  period.  However,  the 
appellant  qualified  this  statement  to  say  that  he  fed  colts  and  mares 
during  the  winter;  his  son  testified  that  colts,  mares,  yearlings,  and 
some  gelding  were  fed  in  the  winter;  and  the  official  case  file  shows 
that  the  horses  were  fed  (presumably  from  the  base  lands)  on  an 
average  of  2i/2  months  a  year.  As  lias  already  been  stated,  the  pre- 
ponderance of  evidence  on  this  mater  supports  a  finding  that  the 
appellant's  base  has  priority  by  reason  of  use  of  the  Federal  range 
and  the  base  lands  in  connection  with  the  appellant's  horse  operation^ 

3  In  recent  years,  Mr.  Sullivan  has  been  authorized  to  graze  livestock  to  the  extent 
of  1,000  AUM's. 
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although  the  extent  of  the  priority  was  not  adjudicated  in  this  pro- 
ceeding. It  is  possible  that  the  reference  in  the  Director's  decision 
to  a  conflict  of  evidence  relative  to  priority  may  concern  matters  of 
record  apart  from  the  question  of  whether  the  appellant's  horses 
were  actually  on  the  range  year-long  during  the  entire  priority 
period.  However,  if  the  Director's  decision  reached  a  conclusion 
about  priority  by  reason  of  evidence  other  than  the  matters  referred 
to,  such  evidence  should  have  been  set  forth  in  support  of  the  state- 
ment about  priority.  Although  the  Director's  decision  ^oes  on  to 
state  that  no  question  will  be  raised  about  class  1  priority  of  the 
base,  another  statement  near  the  end  of  the  decision  again  suggests 
lack  of  priority  of  the  appellant's  base  on  the  Deep  Creek  area. 

As  the  record  stands,  grazing  licenses  and  permits  have  been  issued 
to  the  appellant  since  1937  and  it  was  not  the  propriety  of  the  issu- 
ance of  these  permits  which  was  brought  into  question  at  the  hearing, 
but  rather  the  principal  question  raised  concerned  the  portion  of  the 
range  which  was  customarily  used  by  the  appellant's  livestock.  In 
view  of  the  hearing  examiner's  ruling  as  to  customary  area  of  use 
and  of  the  evidence  upon  which  it  was  based  as  well  as  the  record 
evidence  already  mentioned,  the  statement  in  the  Director's  decision 
that  the  appellant  failed  to  establish  such  customary  use  in  the  Deep 
Creek  area  as  to  amount  to  substantial  dependency  is  unsupported  by 
substantial  evidence  (See  Frank  Halls^  A.  J.  Redd^  62  I.D.  344,  363 
(1955)).  Although  it  is  possible  that  the  statement  might  be  found 
to  be  correct  in  a  proceeding  involving  an  adjudication  of  the  extent 
of  grazing  privileges  to  which  the  appellant  is  entitled,  it  cannot 
be  sustained  on  the  basis  of  the  findings  of  fact  or  conclusions  of 
law  reached  as  a  result  of  the  hearing  m  this  proceeding  or  on  the 
basis  of  any  other  evidence  referred  to  in  the  Director's  decision. 
Accordingly,  in  order  to  avoid  the  possibility  that  the  appellant 
might  be  prejudiced  thereby,  and  to  eliminate  uncertainty,  the  state- 
ment in  the  Director's  decision  as  to  the  lack  of  substantial  depend- 
ency by  use  of  the  appellant's  base  on  the  Deep  Creek  area  will  be 
set  aside.  The  only  conclusion  on  the  issue  of  priority  of  the  appel- 
lant's base  which  resulted  from  this  proceeding  is  the  third  conclu- 
sion of  law  stated  in  the  hearing  examiner's  decision  of  February  18, 
1955,  as  follows: 

Appellant  is  entitled  to  obtain  forage  from  the  Federal  range  in  an  amount 
necessary  to  satisfy  his  class  1  demand  in  an  area  of  use  designated  by  the 
Bureau  which  is  accessible  from  his  property. 

With  respect  to  the  second  issued  raised  at  the  hearing,  whether 
the  appellant  was  properly  excluded  from  grazing  in  the  Deep  Creek 
area  as  a  matter  of  proper  range  management,  the  hearing  examiner 
and  the  Director  held  that  the  appellant  is  not  entitled  to  any  spe- 
cific area  of  the  Federal  range  solely  by  reason  of  having  utilized 
the  area  during  the  priority  period.  This  conclusion  was  based  upon 
decisions  holding  that  there  is  no  right,  as  a  matter  of  law,  to  demand 
that  a  license  or  permit  shall  confer  grazing  privileges  in  any  par- 
ticular part  of  a  grazing  district.  National  Livestock  Co.  and  Zack 
Cox^  A-21222  (July  Y,  1938).  It  is  contended  on  appeal  that  the 
Director's  decision  should  be  reversed  on  the  ground  that  there  is 
no  sufficient  showing  that  the  exclusion  of  appellant  from  the  Deep 
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Creek  area  is  dictated  by  the  requirements  of  good  range  manage- 
ment. Several  procedural  matters  require  consideration  before  deter- 
mining the  merits  of  this  assertion. 

The  issue  at  the  hearing  regarding  proper  range  management  was 
formulated  by  the  examiner  at  the  request  of  counsel  for  the  Bureau. 
Counsel  for  the  appellant  objected  to  consideration  of  the  issue  be- 
cause the  notices  rejecting  Mr.  Sullivan's  applications  for  grazing 
privileges  at  the  head  of  Deep  Creek  referred  only  to  the  question  of 
priority  of  the  appellant's  base.  43  CFE  161.9(b),  which  governs 
hearings  on  protests  by  applicants,  reconsideration  by  the  advisory 
boards,  and  service  of  notice  to  applicants,  provided  in  pertinent 
part  at  the  time  when  the  hearing  in  this  case  was  held : 

*  *  *  If  the  recommendation  [upon  an  applicant's  protest]  is  to  any  extent 
adverse,  and  the  range  manager  approves,  a  notice  giving  the  reason  or  reasons 
therefor  will  be  served  on  the  applicant  either  personally  *  *  *  or  by  registered 
letter  *  *  *.  Such  notices  will  constitute  the  range  manager's  final  decisions 
for  purposes  of  appeal. 

The  Director  held  that  the  examiner  was  acting  within  the  provi- 
sions of  the  range  code  when  he  formulated  the  second  issue  at  the 
hearing  and  referred  to  43  CFR  161.9(f),  regarding  the  conduct  of 
hearings  before  an  examiner,  which  provided : 

The  appellant,  the  range  manager,  and  recognized  intervenors  will  stipulate  as 
far  as  possible  all  material  facts  and  the  issue  or  issues  involved.  The  examiner 
will  state  any  other  issues  on  which  he  may  wish  to  have  evidence  presented  *  *  *^ 

The  latter  regulatory  provision  did  not  justify  disregard  by  the 
Bureau  of  the  requirement  that  the  range  manager  should  state  in 
a  notice  of  adverse  action  the  reason  or  reasons  therefor  and  that 
such  notice  would  constitute  the  range  manager's  final  decision  for 
purposes  of  appeal.  The  regulatory  requirement  regarding  notice  of 
decisions  and  statement  of  reasons  for  the  decision  was  in  accordance 
with  section  6(a)  of  the  Administrative  Procedure  Act  (5  U.S.C.,. 
1952  ed.,  sec.  1004)  which  is  applicable  to  this  proceeding  and  which 
provides : 

Persons  entitled  to  notice  of  an  agency  hearing  shall  be  timely  informed  of  *  *  * 
the  matters  of  fact  and  law  asserted.  In  instances  in  which  private  persons  are 
the  moving  parties,  other  parties  to  the  proceeding  shall  give  prompt  notice  of 
issues  controverted  in  fact  or  law  *  *  *. 

One  of  the  purposes  of  the  statutory  and  regulatory  provisions 
regarding  notice  of  issues  is  to  give  parties  an  opportunity  to  present 
evidence  at  the  hearing  on  the  relevant  matters  which  affect  the 
determination  of  rights  and  privileges.^  It  is  true  that  the  examiner 
stated  at  the  hearing  that  the  appellant's  counsel  would  have  an 
opportunity  to  present  additional  evidence  on  the  question  if  he 
wished  to  do  so,  by  a  continuation  of  the  hearing  if  necessary  (pp.  4, 
89),  and  that  counsel  for  the  appellant  indicated  that  he  did  not 
wish  to  submit  any  further  evidence  on  the  issue  (pp.  89).  None- 
theless the  Bureau's  disregard  of  the  notice  provisions  of  43  CFR 
161.9(b)  and  of  section  5(a)  of  the  Administrative  Procedure  Act 
in  failing  to  give  proper  notice  of  the  issues  in  this  case  cannot  be 
condoned. 


4  Notice  of  hearing  is  adequate  which  defines  and  limits  the  area  of  inquiry,  and 
information  as  to  evidence  to  be  adduced  has  also  been  supplied  {Universal  Service 
Corp.,  Inc.,  5  Ad.  L.   (2d)   737   (S.E.C.,  Dec.  9,  1955)). 
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The  question  then  is  what  effect  this  procedural  error  should  have 
upon  the  disposition  of  this  case.  It  is  necessary  to  consider  first 
just  what  the  examiner  and  the  Director  held  with  respect  to  the 
improperly  raised  issue.  The  examiner  declared  that  the  real  ques- 
tion was  whether  the  obligation  in  the  Warm  Creek  area,  where  the 
appellant  was  permitted  to  graze,  on  the  basis  of  available  forage 
is  greater  or  less  than  the  obligation  in  the  Deep  Creek  area,  from 
which  the  appellant  was  excluded.  The  examiner  stated  that  neither 
the  Bureau  nor  the  appellant  had  presented  any  evidence  of  proba- 
tive value  on  this  question  and  concluded  that  "It  cannot,  therefore, 
be  determined  upon  this  record  w^hether  good  range  management 
necessitates  appellant's  use  of  or  exclusion  from  the  Deep  Creek 
area." 

However,  having  said  this,  the  examiner  continued  to  say  that  the 
burden  of  showing  qualification  for  range  use  is  upon  one  seeking 
benefits  under  the  Taylor  Grazing  Act;  that  that  to  discharge  this 
burden  the  appellant  would,  in  addition  to  establishing  the  use  of 
the  Deep  Creek  area  during  the  priority  period,  be  required  to  show 
that  the  forage  in  the  area  assigned  for  his  use  was  inadequate  to 
completely  satisfy  his  recognized  demand  and  that  the  area  to  which 
he  seeks  to  extend  his  use  contains  forage  which  is  not  obligated  to 
the  use  of  other  licensees;  and  that  the  appellant  had  not  done  this. 
Therefore,  the  examiner  dismissed  the  appeal.  However,  he  said  the 
dismissal  would  not  preclude  the  possible  future  adjustments  as  to 
area  of  use  when  the  results  of  a  range  surA^ey,  which  the  Bureau 
was  making,  became  available. 

As  stated  above,  the  Director  held  that  the  second  issue  could 
properly  be  raised  under  43  CFK  161.9(f).  He  also  said  that  the 
designation  of  areas  of  use  is  an  administrative  function  clearly 
within  the  scope  of  the  Bureau's  authority;  that  no  allegation  had 
been  made  or  convincing  evidence  adduced  by  the  appellant  to  show 
that  there  is  inadequate  forage  on  his  allotment  to  meet  his  demand ; 
that,  however,  the  appellant  would  not  be  excluded  from  the  Deep 
Creek  area  if  his  admission  is  consistent  with  good  range  manage- 
ment practices  and  is  without  detriment  to  existing  allottees  in  the 
area.  The  Director  therefore  affirmed  the  examiner's  decision  but 
directed  the  range  manager  to  complete  the  range  survey  and  ta 
make  such  adjustments  in  range  use,  including  area  of  use,  as  the 
survey  may  warrant. 

It  is  apparent  that  both  the  examiner  and  the  Director  placed 
upon  the  appellant  the  burden  of  showing  that  his  exclusion  from 
the  Deep  Creek  area  was  not  required  by  principles  of  proper  range 
management.  If  the  appellant's  applications  had  been  rejected  by 
the  range  manager  on  the  ground  that  proper  range  management 
required  his  exclusion  from  Deep  Creek  and  he  had  appealed  from 
that  determination,  there  is  no  question  but  that  the  burden  would 
have  been  upon  him  to  show  that  his  rejection  on  that  ground  was 
erroneous,^  just  as  the  burden  was  on  him  at  the  hearing  to  show 

5  It  has  already  been  pointed  out  that  an  applicant  has  no  right,  as  a  matter  of  law. 
to  demand  that  a  license  or  permit  shall  confer  grazing  privileges  in  any  particular 
part  of  a  grazing  district  (National  Livestock  Co.  and  Zack  Cox,  supra).  The  Depart- 
ment also  held  in  the  National  Livestock  case  that  an  applicant  must  justify  his  request 
for  a  specific  portion  of  the  range  by  showing  a  real  detriment  to  his  livestock  opera- 
tions, such  as  endangering  his  continuance  in  the  livestoclc  business,  before  a  denial 
to  use  a  particular  portion  of  the  range  would  be  considered  an  abuse  of  discretion. 
Consequently,  to  overcome  a  denial  of  an  application  for  grazing  privileges  in  a  particu- 
lar area,  the  applicant  must  show  detriment  resulting  from  the  denial  or  that  he  is 
entitled   to  privileges  which  have  not  been   recognized. 
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that  he  had  utilized  the  Deep  Creek  area  in  his  livestock  operations 
during  the  priority  period.  But  the  issue  of  range  management  was 
not  raised  in  the  rejection  of  the  appellant's  application.  It  was 
raised  by  the  Bureau  for  the  first  time  at  the  hearing  and  over  the 
appellant's  objection.  It  is  inconceivable  then  that  the  appellant 
should  have  the  burden  thrust  upon  him  to  show  that  his  exclusion 
from  the  Deep  Creek  area  was  not  contrary  to  principles  of  good 
range  management.  The  burden  was  clearly  on  the  Bureau  as  the 
proponent  of  the  issue.^  The  examiner  and  the  Director  were  there- 
fore in  error  in  holding  or  implying  that  the  burden  of  proof  with 
respect  to  the  second  issue  rested  on  the  appellant. 

Normally  the  remedy  for  such  an  error  would  be  to  return  the 
case  for  another  hearing,  with  the  burden  properly  placed,  where 
the  appellant's  rights  have  been  adversely  affected  by  the  error.  But 
the  remedy  would  be  ineffectual  in  the  circumstances  of  this  case. 
This  case  concerns  the  appellant's  applications  for  grazing  privileges 
for  the  years  1952  and  1953.  Those  years  have  since  gone  by  and  no 
determination  made  now  could  possibly  affect  those  years.  It  is  true 
that  in  many  grazing  cases  where  applications  are  for  annual  licenses 
decisions  on  appeal  cannot  be  rendered  in  time  to  affect  the  year 
concerned  but  decisions  are  rendered  nonetheless  because  the  issue  is 
a  continuing  one  which  will  apply  to  future  applications  for  grazing 
privileges.  This  would  be  true,  for  example,  in  a  case  where  the 
issue  is  whether  an  applicant  has  base  property  that  is  dependent 
by  use.  But  in  a  case  like  this,  where  proper  range  management  is 
the  issue,  a  determination  made  now  that  proper  range  management 
factors  did  not  justify  exclusion  of  the  appellant  from  Deep  Creek 
in  1952  and  1953  would  not  preclude  a  determination  that  such  fac- 
tors would  warrant  his  exclusion  from  Deep  Creek  in  1957.  Or  the 
reverse  could  be  true,  as  suggested  by  the  examiner  and  the  Director 
in  referring  to  the  range  survey  which  was  being  made  but  had  not 
been  completed. 

Accordingly,  since  the  issue  of  proper  range  management  is  now 
moot  for  the  years  and  the  applications  involved  in  this  proceeding 
and  since  the  issue  must  be  decided  afresh  on  a  new  application  by 
the  appellant  for  grazing  privileges,  the  decisions  below  will  not  be 
disturbed  except  to  the  extent  indicated  in  this  decision.  Future 
proceedings  on  applications  by  the  appellant  should  conform  to  the 
principles  set  forth  in  this  decision.  It  may  be  observed  at  this 
point  that  holding  any  future  hearing  on  the  issue  of  proper  range 
management  would  seem  to  be  futile  until  the  range  survey  has  been 
completed  or  sufficient  information  has  been  developed  in  the  survey 
upon  the  basis  of  which  a  proper  determination  can  be  made  as  to 
the  areas  involved  in  this  case. 

Therefore,  pursuant  to  the  authority  delegated  to  the  Solicitor  by 
the  Secretary  of  the  Interior  (sec.  23,  Order  No.  2509,  as  revised; 
17  F.R.  6794),  the  decision  of  the  Director  is  affirmed  subject  to  the 
exceptions  and  qualifications  expressed  in  this  decision. 

Edmund  T.  Fritz, 

Deputy  Solicitor. 


«  Section  7(c)  of  the  Administrative  Procedure  Act  (5  U.S.C.,  1952  ed.,  Bee.  1006(c) 
provides  that  "Except  as  statutes  otherwise  provide,  the  proponent  of  a  rule  or  order 
shall  have  the  burden  of  proof." 
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LEO  SHEEP  COMPANY,  Appellant 
A-27424  Decided  May  7,  1957 

14.1  Licenses  and  Permits — Conditions  and  Limitations 

A  protest  against  issuance  of  a  grazing  license  permitting  only  a  percentage 
Federal  range  use  is  properly  denied  where  it  is  shown  that  the  licensee  is 
receiving  all  of  the  grazing  privileges  to  which  he  is  entitled,  and  no  show- 
ing is  made  that  his  grazing  privileges  are  adversely  affected  by  virtue  of 
such  license. 

A  grazing  licensee  is  not  entitled  to  a  license  permitting  him  to  graze  100  per- 
cent on  the  Federal  range  where  the  Federal  range  is  interspersed  with  the 
licensee's  privately  owned  unfencedl  ands  and  his  livestock  grazes  the  entire 
year  partly  on  the  Federal  range  and  partly  on  his  own  lands. 

DECISION 

The  Leo  Sheep  Company  has  appealed  to  the  Secretary  of  the 
Interior  from  a  decision  of  the  Director,  Bureau  of  Land  Manage- 
ment, dated  September  7,  1956,  which  affirmed  the  decision  of  the 
hearing  examiner,  dated  February  25,  1955,  which  remanded  the 
case  to  the  range  manager  for  the  issuance  of  a  license  or  permit  in 
accordance  with  the  conclusions  reached  by  the  hearing  examiner 
in  his  decision. 

The  appellant  company  is  the  owner  of  in  excess  of  50,000  acres 
of  land  located  in  the  Medicine  Bow  and  Shirley  Basin  Units  of 
Wyoming  Grazing  District  No.  3.  The  company  also  holds  and 
operates  grazing  licenses  on  the  Federal  range  in  the  Medicine  Bow 
Unit  and  other  units  of  Grazing  District  No.  3.  The  grazing 
capacity  of  the  appellant  company's  base  property  in  the  Medicine 
Bow  Unit  is  shown  in  the  record  to  be  11,229  animal  unit  months 
of  feed,  and  the  adjacent  Federal  range  procedures  8,817  animal 
unit  months  of  forage.  The  appellant's  base  property  consists  gen- 
erally of  the  odd  numbered  sections  of  land  in  the  unit,  and,  for  the 
most  part,  the  even-numbered  sections  are  Federal  range  land.  The 
lands  are  all  unfenced.  The  recognized  demand  of  the  appellant  in 
the  Medicine  Bow  Unit  is  agreed  to  be  7,416  aums  of  Federal  range 
feed. 

On  November  6,  1951,  the  appellant  filed  an  application  for  a 
grazing  license  for  the  following  numbers  of  livestock: 

7,500  sheep  1/1  to    5/31/52  Medicine  Bow  Unit 

5,000  sheep  6/1  to    7/15/52  Medicine  Bow  Unit 

1,000  sheep  7/16  to    7/81/52  Medicine  Bow  Unit 

3,500  sheep  8/1  to    8/31/52  Medicine  Bow  Unit 

7,500  sheep  9/1  to  12/31/52  Medicine  Bow  Unit 

2,500  sheep  6/1  to    7/31/52  Shirley  Basin  Unit 

45  horses  1/1  to  12/30/52  Medicine  Bow  Unit 

The  appellant  also  noted  on  his  application  that  "I  hereby  apply 
1326  AUMS  Federal  range  Shirley  Basin  Unit  8243  aums  Federal 
range  Medicine  Bow  Unit." 

On  December  14,  1951,  the  appellant  was  issued  a  license  for  the 
numbers  of  livestock,  periods  of  use,  and  places  of  use  that  he  had 
applied  for.     However,  the  license  was  issued  on  the  basis  of  43% 
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Federal  range  use  in  the  Medicine  Bow  Unit  and  78%  Federal  range 
use  in  the  Shirley  Basin  Unit.  The  license  also  gave  the  total  aums 
granted  as  7807. 

The  appellant  filed  a  protest  against  the  action  taken.  On  Janu- 
ary 22,  1952,  the  range  manager  upheld  the  action  he  had  taken. 
Thereupon  the  appellant  appealed  to  a  hearing  examiner. 

A  hearing  was  held  on  September  16,  1954.  At  the  hearing  it  was 
stipulated  that  although  the  1952  grazing  season  had  passed  the 
question  involved  was  a  continuing  one  and  had  been  raised  by 
subsequent  applications.  It  was  also  determined  that  the  issues  were 
(1)  whether  the  appellant  is  entitled  to  allowance  for  or  an  oppor- 
tunity to  utilize  any  forage  on  its  privately  owned  land,  in  the 
excess  of  that  required  for  its  commensurability ;  (2)  whether  the 
appellant  is  entitled  to  be  awarded  range  privileges  in  the  Medicine 
Bow  Unit  on  a  100%  Federal  range  basis,  rather  than  on  a  43%  or 
some  other  percent  Federal  range  basis.  No  conflict  arose  at  the 
hearing  as  to  the  facts  necessary  to  decide  the  issues. 

The  hearing  examiner's  decision  of  February  25,  1955,  held,  as 
to  the  first  issue,  that  the  appellant  was  entitled  to  utilize  forage  on 
its  privately  owned  land  in  excess  of  that  required  for  its  com- 
mensurability, and  that  the  issuance  of  a  license  or  permit  on  a  per- 
centage of  Federal  range  use  basis  is  the  method  by  which  the 
appellant  might  utilize  that  excess  forage.  As  to  the  second  issue 
the  examiner  concluded  that  the  appellant  was  not  entitled  to  the 
award  of  a  license  or  permit  for  100%  Federal  range  use  while 
using  its  own  lands  and  interspersed  Federal  range  lands  concur- 
rently. From  this  decision  the  appellant  appealed  to  the  Director, 
Bureau  of  Land  Management,  who  affirmed  the  examiner's  decision, 
and  the  appellant  has  now  appealed  to  the  Secretary. 

The  heart  of  the  problem  presented  in  this  case  lies  in  the  checker- 
board pattern  of  interspersed  Federal  and  privately  owned  lands. 
The  appellant  complains  that  whereas  the  cattlemen  are  allowed 
100%  Federal  range  use  in  the  Medicine  Bow  Unit,  it  is  allowed 
only  a  percentage  of  Federal  range  use  and  that  this  is  discriminatory 
against  it.  At  the  same  time,  however,  the  appellant  conveniently 
overlooks  the  fact  that  its  sheep  graze  in  the  Medicine  Bow  Unit  all 
year  round  and  are  on  and  off  the  Federal  range  all  during  this 
time,  whereas  the  cattlemen  must  remove  their  cattle  from  the  unit 
and  feed  them  for  6  months  on  their  private  lands.  It  is  only  on 
the  basis  of  the  fact  that  the  cattlemen  have  privately  owned  fenced 
lands  within  the  unit  that  they  are  allowed  100%  Federal  range  use. 
None  of  the  appellant's  private  lands  are  fenced,  nor  can  they  be 
without  enclosure  of  the  government  lands.  Consequently  the  ap- 
pellant's livestock  is  grazing  the  entire  year  partly  on  the  Federal 
range  and  partly  on  the  interspersed  privately  owned  lands.  The 
percentage  of  use  granted  on  the  Federal  range  simply  reflects  the 
proportionate  use  made  of  the  Federal  range.  Although  the  Bureau 
has  tried  repeatedly  to  arrange  an  exchange  of  use  or  of  lands  with 
the  appellant,  such  an  arrangement  has  never  been  consummated. 

The  appellant  seems  to  think  that  if  it  is  issued  a  license  allowing 
100%  Federal  range  use  it  will  receive  something  more  than  it  is 
getting  at  the  present  time,  whereas  it  has  been  pointed  out  that  a 
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license  for  its  grazing  privileges  on  that  basis  would  necessitate  a 
great  reduction  in  its  livestock  operations  in  the  unit.  Thus,  it  ap- 
pears that  the  appellant  is  not  complaining  about  the  number  of  aums 
it  is  getting,  but  the  manner  in  which  the  Bureau  grants  its  grazing 
privileges.  The  situation  then  is  closely  analogous  to  that  of  a  graz- 
ing licensee  who,  even  though  he  receives  all  of  the  privileges  he  is 
entitled  to,  nevertheless  complains  because  he  does  not  receive  an 
allotment  in  a  certain  particular  sector  of  the  Federal  range.  The 
Department  has  held  that  there  is  no  right,  as  a  matter  of  law,  to 
demand  that  a  permit  or  license  shall  confer  grazing  privileges  in 
any  particular  part  of  the  grazing  district  {National  Livestock  Go, 
and  ZacJc  Cox^  A-21222  (July  7,  1938)),  and  that  a  grazing  per- 
mittee who  appeals  from  a  denial  of  an  application  for  allotment  of 
a  specific  area  of  the  Federal  range  should  show  that  he  has  not 
been  allotted  grazing  privileges  to  which  he  is  entitled  or  that  ex- 
clusion from  a  specific  area  is  detrimental  to  his  livestock  operation, 
M,  F,  Sullivan  et  al.,  63  I.D.  269  (1956). 

By  analogy  to  these  cases,  the  appellant  is  not,  as  a  matter  of 
law,  entitled  to  demand  that  a  grazing  permit  be  issued  to  him  in 
any  certain  desired  manner  or  form  and,  on  an  appeal  from  denial 
of  such  a  demand,  must  show  that  he  has  been  denied  substantial 
grazing  privileges  to  which  he  is  entitled  and  that  such  denial  is 
detrimental  to  his  livestock  operations.  On  the  basis  of  the  record 
no  such  showing  has  been  made.  The  appeal  to  the  Secretary  merely 
repeats  the  complaints  made  to  the  Director  and  to  the  hearing 
examiner  and  affords  no  new  evidence  not  previously  fully  con- 
sidered by  the  Director  and  examiner. 

The  appellant  cites  a  so-called  range  line  agreement  entered  into 
on  July  22,  1941,  and  states  that  this  agreement  makes  no  mention 
of  a  percentage  ratio  of  aums  of  forage  on  private  lands  to  the 
Federal  range;  that  the  range  line  agreement  not  only  purported  to 
establish  the  respective  qualifications  of  the  users  in  the  units  of  the 
Federal  range  on  the  basis  of  their  commensurate  properties  and 
prior  use,  the  proportionate  share  of  the  Federal  range  that  the 
qualifications  of  each  would  entitle  him  to,  and  the  number  of  live- 
stock which  the  Federal  range  would  support  for  a  six  months  graz- 
ing season,  but  also  "fixed  the  carrying  capacity  for  the  unfenced 
privately  owned  lands  in  the  area  under  consideration  by  providing 
that  'The  privately  controlled  unfenced  property  shall  be  rated  at 
(6)  six  acres  per  month  per  cow.'  "  The  appellant  states  that  the 
agreement  was  upheld  by  the  Bureau  in  a  case  entitled  In  tlie  Matter 
of  the  Appeal  of  Leander  Matson^  etc.,  rendered  on  September  15, 
1942;  that  the  examiner  and  the  Director  have  ignored  the  range 
line  agreement  and  the  Matson  case ;  and,  finally,  that  by  the  method 
of  licensing  now  in  use  the  appellant  has  not  been  given  its  share 
of  the  Federal  range  to  which  it  is  entitled  under  the  range  line 
agreement. 

These  contentions  respecting  the  range  line  agreement  are  entirely 
without  merit.  The  agreement  referred  to  was  made  as  the  basis 
for  division  of  Federal  range  lands  based  on  priority  of  use  claimed 
in  different  blocks  of  range  land.  It  had  no  relationship  to  the  man- 
ner in  which  licenses  or  permits  were  to  be  issued. 
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The  provision  of  the  Federal  Range  Code  for  agreements  in  con- 
nection with  grazing  privileges  under  which  the  agreement  of  July  22, 
1941  was  made  read  as  follows : 

*  *  *  Allotments  of  Federal  range  will  be  made  to  licensees  or  permittees  when 
conditions  warrant  and  divisions  of  the  range  by  agreement  or  by  former  prac- 
tice will  be  respected  and  followed  where  practicable.  (43  CFR,  1940  ed.,  501.6 
<c)  ;  emphasis  supplied.) 

In  Bolten  and  Davis  Livestock  Company  et  al.^  A-23460  (Novem- 
ber 19,  1942),  wherein  the  appellant  grazing  permittees  contended 
that  a  range  line  agreement  in  Wyoming  Grazing  No.  3  (Divide) 
should  be  enforced  and  applied,  the  Department  commented  as 
follows : 

It  will  be  noted  that  this  provision  [quoted  above]  relates  only  to  divisions  of 
the  range,  i.e.,  to  the  question  of  the  particular  areas  of  range  upon  which  a 
licensee  or  permittee  shall  graze  his  livestock  or  of  the  boundaries  thereof,  and 
does  not  contemplate  the  substitution  of  agreements  for  the  adjudication  of 
applications  as  required  by  other  sections  of  the  Code.  All  that  was  ever  in- 
tended by  the  provision  was  that  licensees  or  permittees  could  agree  on  range 
or  allotment  boundaries  and  that  such  agreements  would  be  respected  where 
practicable. 

But  an  agreement  between  licensees  cannot  obviate  the  necessity  for  adjudica- 
tion of  applications  so  far  as  numbers  of  livestock  and  times  of  grazing  are  con- 
cerned, for  if  such  were  permitted,  the  provisions  of  the  Code  governing  the 
adjudication  of  applications  would  become  a  nullity  or  at  least  of  no  binding 
effect.  The  Code  provides  for  the  consideration  of  applications  in  light  of  such 
dependency  by  use,  dependency  by  location,  and  priority,  as  may  be  attributable 
to  the  base  properties  offered,  and  for  the  issuance  of  licenses  or  permits  to  such 
extent  as  these  attributes  may  warrant,  subject  to  reductions  to  meet  the  carry- 
ing capacities  of  the  base  properties  and  of  the  range.  *  *  *  Thus,  in  addition  to 
the  fact  that  there  are  no  provisions  of  the  Code  that  would  permit  an  applicant 
in  effect  to  determine  the  extent  of  his  own  license,  it  is  also  apparent  that  such 
a  provision  cannot  be  considered  implicit  in  the  rules  or  a  necessary  administra- 
tive device,  for  if  such  were  the  case,  not  only  the  explicit  adjudicative  rules  of 
the  Code  would  be  nullified  but  compliance  with  the  statutory  requirements  of 
the  Taylor  Grazing  Act  would  become  a  mere  empty  gesture  which  could  be  set 
aside  at  the  whims  of  the  licensees  involved.     (Emphasis  supplied.) 

That  the  range  line  agreement  cited  by  the  appellant  could  not 
have  established  the  respective  qualifications  of  the  users  in  the 
Federal  range  is  shown  by  the  fact  that  the  record  shows  that  no 
determination  of  the  total  Federal  range  grazing  capacity,  available 
to  the  appellant,  was  made  until  the  Fall  of  1949.  The  range  line 
agreement  of  1941  merely  set  up  the  number  of  acres  of  Federal 
range.  The  grazing  capacity  estimate  was  based  upon  a  range 
survey  of  the  Medicine  Bow  Unit  made  after  the  range  line  agree- 
ment had  been  entered,  and  the  arbitrary  rating  of  six  acres  per 
month  per  cow  of  the  range  and  the  privately  controlled  unfenced 
property  was  subsequently  adjusted  by  the  application  of  the  range 
inventory  figures  obtained  by  the  survey.  Thus,  the  range  line 
agreement  had  nothing  to  do  with  the  method  to  be  used  in  issuing 
licenses  or  permits  to  the  users  of  the  Federal  range.  Nor  do  the 
contentions  made  by  the  appellant  show  that  the  Bureau  has  in  any 
way  departed  from  the  agreement  by  its  method  of  licensing  to  the 
appellant. 

The  Leander  Matson  case  involved  a  dispute  over  the  method  of 
computing  the  allotment  of  grazing  rights  to  Matson  who  contended 
he  had  established  a  greater  priority  than  that  allotted  to  him  by 
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the  range  line  agreement  under  discussion.  The  case  was  appealed  to 
the  hearing  examiner  who  held  that  the  allotment  to  Matson  was 
proper  inasmuch  as  a  large  share  of  his  claimed  priority  was  estab- 
lished on  land  included  in  a  reclamation  withdrawal  which  at  the 
time  the  controversy  arose  had  been  flooded  and  was  no  longer 
available  for  grazing.  Matson  contended  that  the  licenses  of  the 
other  graziers  on  the  Federal  range  should  be  reduced  so  as  to  make 
up  for  the  loss  of  the  reclamation  lands  and  that  the  range  line 
agreement  should  be  set  aside.  The  examiner  held  that  the  fact  that 
reclamation  land  was  no  longer  available  for  use  did  not  entitle 
Matson  or  any  other  party  to  the  range  line  agreement  to  any  ad- 
ditional Federal  range,  and  that  as  the  range  line  agreement  was 
freely  entered  into  by  all  the  parties  to  it  after  a  full  discussion  of 
the  material  facts  to  be  considered  there  did  not  appear  to  be  any 
justification  for  setting  aside  the  agreement.  Matson  did  not  appeal 
from  the  examiner's  decision. 

I  fail  to  see  how  this  case  has  any  bearing  on  the  case  under  con- 
sideration since  it  involved  totally  unrelated  points  of  dispute.  At 
most  the  Matson  case  can  be  cited  to  show  that  the  range  line  agree- 
ment was  deemed  to  have  been  fairly  entered  into,  but  it  does  not 
in  any  way  substantiate  the  appellant's  contention  that  the  Bureau 
is  violating  the  terms  of  the  agreement  in  the  immediate  proceeding. 

As  the  appellant  has  failed  to  show  a  denial  of  established  graz- 
ing rights  and  privileges  or  violation  of  the  terms  of  the  Federal 
Range  Code,  there  does  not  appear  to  be  any  basis  for  changing  the 
Director's  decision. 

Therefore,  pursuant  to  the  authority  delegated  to  the  Solicitor 
by  the  Secretary  of  the  Interior  (sec.  23,  Order  No.  2509,  as  re- 
vised; 17  F.R.  6794),  the  decision  of  the  Director,  Bureau  of  Land 
Management,  is  affirmed. 

Edmund  T.  Fritz, 

Deputy  Solicitor. 


MATLEY  BROS.,  ET  AL.,  Appellants 
A-27486  Decided  May  ^8,  1957 

15.1  Review  Proceedings — Procedure 

An  appeal  to  the  Secretary  of  the  Interior  will  be  dismissed  where  an  appellant 
does  not  file  a  statement  of  the  reasons  in  support  of  his  appeal  within  the 
time  required  by  the  rules  of  practice. 

DECISION 

Matley  Bros,  has  appealed  to  the  Secretary  of  the  Interior  from 
a  decision  of  the  Director,  Bureau  of  Land  Management,  dated 
January  17,  1957,  which  affirmed  the  decision  of  the  hearing  exam- 
iner, dated  May  28,  1954,  dismissing  its  appeal  from  a  range  man- 
ager's adverse  decision  dated  April  28,  1953. 

The  Director's  decision  allowed  a  right  of  appeal  to  the  Secretary, 
and  provided  that  in  the  event  an  appeal  was  filed  strict  compliance 
must  be  made  with  the  provisions  of  43  CFE  221.31  to  221.34,  in- 
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elusive,  and  other  pertinent  sections  of  the  rules  of  practice,  effective 
May  1,  1966,  as  amended  by  Circular  1962,  effective  October  4,  1956. 
An  information  sheet  containing  the  provisions  of  the  pertinent 
rules  of  practice  was  attached  to  the  notice  of  decision. 
The  rules  of  practice  of  the  Department  provide  in  pertinent  part : 

§  221.32  Appeal;  how  taken,  filing  fee,  mandatory  time  limit.  A  person  who 
wishes  to  appeal  to  the  Secretary  from  a  decision  of  the  Director  must  file  in  the 
office  of  the  Director  a  notice  that  he  wishes  to  appeal.  *  *  *  The  notice  of  appeal 
may  include  a  statement  of  the  reasons  for  the  appeal  and  any  arguments  the 
appellant  wishes  to  make. 

§  221.33  Statement  of  reasons;  written  arguments ;  brief s.  If  the  notice  of 
appeal  did  not  include  a  statement  of  the  reasons  for  the  appeal,  such  a  state- 
ment must  be  filed  in  the  office  of  the  Secretary  within  30  days  after  the  notice 
of  appeal  is  filed.  Failure  to  file  the  statement  of  reasons  within  the  time  re- 
quired will  subject  the  appeal  to  summary  dismissal  as  provided  in  §  221.98.  *  *  * 

Section  221.98  provides  that  an  appeal  to  the  Director  or  to  the 
Secretary  will  be  subject  to  summary  dismissal: 

(a)  If  a  statement  of  the  reasons  for  the  appeal  is  not  included  in  the  notice 
of  appeal  and  is  not  filed  within  the  time  required ;  *  *  * 

The  record  shows  that  a  notice  of  appeal  to  the  Secretary  was 
filed  in  the  office  of  the  Director  on  February  25,  1957.  The  notice 
of  appeal  did  not  contain  a  statement  of  the  reasons  for  the  appeal, 
but  did  state  that  "Reasons  for  the  appeal  and  written  argument 
will  be  filed  within  30  days."  The  30-day  period  expired  on  March  27, 
1957,  but  the  record  shows  that  the  appellant  has  failed  to  file  any 
statement  of  the  reasons  for  the  appeal. 

In  accordance  with  the  provisions  of  section  221.98  of  the  rules  of 
practice  and  the  decisions  of  the  Department,  the  appeal  will  be 
dismissed.  Gerhard  Evenson,  63  I.D.  331  (1956) ;  James  A.  Canning, 
Richard  G,  Hill,  Jr.,  A-27407  (February  7,  1957) ;  United  States  v. 
John  E.  and  Bernice  V.  Peterson,  A-27448  (April  26,  1957). 

Therefore,  pursuant  to  the  authority  delegated  to  the  Solicitor  by 
the  Secretary  of  the  Interior  (sec.  23,  Order  No.  2509,  as  revised; 
17  F.R.  6794),  the  appeal  is  dismissed. 

Edmund  T.  Fritz, 

Deputy  Solicitor. 


E.  L.  CORD,  dba  EL  JiaGS  KANCH 
A-27426  Decided  June  25,  1957  64  I.D.  232 

1.6  Greneral — Notice 

A  range  manager's  decision  on  an  application  for  grazing  privileges  does  not 
constitute  a  notice  of  hearing  under  the  Administrative  Procedure  Act.  The 
Administrative  Procedure  Act  is  not  violated  because  the  decision  does  not 
conform  to  the  requirements  for  a  notice  of  hearing  imposed  by  the  Admin- 
istrative Procedure  Act. 

2  Adjudication 

In  view  of  section  18  of  the  Taylor  Grazing  Act,  which  provides  that  local 
advisory  boards  shall  give  advice  and  recommendations  on  grazing  applica- 
tions, it  seems  certain  that  range  managers  may  base  their  decisions  largely 
or  entirely  upon  hearsay  or  other  evidence  which  would  not  be  competent 
or  admissible  in  court  proceedings. 
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3.9  Appeal  Procedure — Scope  of  Proceedings 

Where  the  record  shows  that  a  grazing  applicant  knew  prior  to  the  time  of  the 
hearing  on  his  appeal  the  precise  issues  involved  in  the  hearing,  he  cannot 
later  claim  that  he  was  not  given  proper  notice  of  the  issues  involved  in  the 
hearing. 

3.11  Appeal  Procedure — Burden  of  Proof 

Where  a  grazing  applicant  appeals  to  a  Hearing  Examiner  from  a  decision  of 
the  range  manager  partially  rejecting  his  application,  the  burden  is  upon 
the  applicant  to  show  by  substantial  evidence  that  the  adjudication  was 
improper. 

Since  the  burden  is  upon  an  applicant  for  grazing  privileges  who  appeals  from 
the  rejection  of  his  application  to  show  by  substantial  probative  evidence 
that  the  rejection  was  improper,  it  is  unnecessary  to  examine  the  Bureau's 
evidence  on  the  issues  involved  if  the  appellant's  evidence  does  not  sustain 
his  burden. 

3.12  Appeal  Procedure — Sufficiency  and  Weight  of  Evidence 

Since  the  burden  is  upon  an  applicant  for  grazing  privileges  who  appeals  from 
the  rejection  of  his  application  to  show  by  substantial  probative  evidence 
that  the  rejection  was  improper,  it  is  unnecessary  to  examine  the  Bureau's 
evidence  on  the  issues  involved  if  the  appellant's  evidence  does  not  sustain 
his  burden. 

Although  it  has  been  held  that  under  section  7(c)  of  the  Administrative  Pro- 
cedure Act,  an  administrative  finding  cannot  be  based  upon  hearsay  alone 
or  hearsay  corroborated  only  by  a  scintilla  of  evidence,  it  is  questionable 
whether  this  principle  applies  to  hearings  in  grazing  cases  in  view  of  the 
fact  that  the  hearings  are  held  only  on  appeals  and  the  appellant  has  the 
burden  of  proof. 

3.13  Appeal  Procedure — Admissibility  of  Evidence 

In  an  administrative  proceeding  the  strict  common  law  rules  of  evidence  do 

not  apply  and  the  fact  that  hearsay  evidence  is  admitted  will  afford  no  basis 

for  ordering  a  new  hearing. 
The  official  grazing  files  are  public  records  of  which  the  Department  takes 

notice  in  rendering  decisions  but  the  probative  value  of  the  files  depends 

upon  the  contents  of  the  files. 

DECISION 

E.  L.  Cord,  doing  business  as  the  El  Jiggs  Ranch,  has  appealed  to 
the  Secretary  of  the  Interior  from  a  decision  of  the  Director,  Bureau 
of  Land  Management,  dated  October  10,  1956  which  affirmed  the 
hearing  examiner's  decision  of  June  16,  1953,  which  in  turn  had  af- 
firmed the  range  manager's  decision  of  January  31,  1952,  partially 
rejecting  Cord's  application  for  grazing  privileges  within  the  Jiggs 
Unit  of  Nevada  Grazing  District  No.  1  for  the  1952  grazing  season. 

Nevada  Grazing  District  No.  1  was  established  in  1935  and  there- 
after divided  into  range  units.  However,  there  was  no  actual  adju- 
dication of  grazing  privileges  at  that  time.  In  lieu  of  adjudication 
of  grazing  privileges,  grazing  licenses  were  issued  to  qualified  appli- 
cants for  the  numbers  of  livestock  they  claimed  to  have  operated  on 
the  range  from  their  base  properties  during  the  priority  period  from 
1929  to  1934.  These  licenses  appear  to  have  been  issued  on  the  premise 
that  the  entire  range  area  was  public  land  under  the  administrative 
jurisdiction  of  the  Bureau,  no  consideration  being  given  to  the  fact 
that  a  material  part  of  the  unfenced  open  range  was  privately  owned. 

The  priority  numbers  recognized  under  this  policy  in  many  cases 
did  not  therefore  represent  the  true  priority  attaching  to  the  base 


636    DEPARTMENT  OF  THE  INTERIOR  GRAZING  DECISIONS,   1936-1958 

properties  as  defined  by  the  Federal  Kange  Code  in  view  of  the  fact 
that  only  part  of  the  range,  50  percent  in  the  checkerboard  area,^ 
where  the  livestock  were  grazed  during  the  priority  period,  was 
public  land  on  which  prior  use  was  recognized.  Therefore,  in  order 
to  arrive  at  the  correct  priority  in  each  case,  a  reduction  from  the 
claimed  priority  should  have  been  made  to  the  extent  that  the  range 
on  which  the  priority  was  established  was  privately  owned.  Also,  the 
areas  to  be  grazed  should  have  been  restricted  to  those  over  which  the 
Bureau  had  supervision.  The  failure  to  make  these  adjustments  prior 
to  1950  had  resulted  in  the  harmful  overgrazing  of  the  range  as  evi- 
denced by  depletion  of  the  forage  cover  and  serious  acceleration  of 
water  and  wind  erosion. 

The  first  step  taken  toward  correcting  this  situation  and  making  a 
complete  adjudication  of  grazing  privileges  was  initiated  by  the  range 
manager  through  a  notice  issued  January  11,  1949,  to  all  licensees  in 
the  Jiggs  Unit.  This  notice  provided  that  (a)  the  qualifications  or 
Class  1  demand  for  grazing  privileges  of  each  applicant  would  be 
determined,  (b)  reductions  from  former  licensed  numbers  would  be 
made  to  the  extent  of  the  unfenced  private  land  within  the  area  of 
range  used  by  each  applicant,  ranging  from  50  percent  in  the  checker- 
board area  to  13  percent  in  the  area  to  the  south,  and  (c)  owners  of 
any  unfenced  private  land  situated  in  their  range  areas  would  be 
given  credit  to  the  extent  of  the  grazing  capacity  of  such  land. 

The  first  step  in  the  procedure  outlined  above,  i.e.,  the  adjudication 
of  the  Class  1  demand  for  grazing  privileges,  was  taken  by  the  range 
manager  on  December  30,  1949,  when  he  sent  a  notice  to  the  appellant 
stating  that  beginning  with  the  1951  grazing  season  the  appellant 
would  be  allowed  9,456  aums  on  the  Federal  range.  The  notice  stated 
that  the  allowance  was  in  accordance  with  a  study  made  of  the  Jiggs 
Unit  and  represented  the  appellant's  qualified  demand  on  the  Federal 
range.  The  appellant  protested  this  action.  On  July  5,  1950,  he  was 
notified  that  he  would  be  allowed  10,171  aums  on  the  Federal  range. 
The  record  shows  that  the  appellant  had  been  licensed  in  the  years 
1943-1950  from  a  low  of  13,378  aums  in  1943  to  a  high  of  17,422  aums 
in  1948.  The  proposed  allowance  of  10,171  aums  therefore  repre- 
sented a  substantial  reduction. 

Mr.  Cord  appealed  to  the  hearing  examiner  from  the  notice  of  July 
5,  1950,  and  a  hearing  was  set  for  May  23, 1951.  At  the  hearing,  how- 
ever, counsel  for  Mr.  Cord  requested  the  privilege  to  withdraw  his 
appeal,  which  was  granted  by  the  hearing  examiner.  The  withdrawal 
apparently  was  based  on  the  ground  that  the  Federal  Range  Code 
does  not  provide  for  appeals  from  notices  of  adjudications. 

Subsequently,  El  Jiggs  Ranch  filed  a  short  form  application  dated 
November  10,  1951,  with  the  range  manager  for  the  following  grazing 
privileges  during  the  1952  grazing  season  in  the  Jiggs  Unit : 

3000  Cattle  4/1/52  to     9/30/52 

1000  Cattle  10/1/52  to  11/15/52 

100  Cattle  11/16/52  to  12/15/52 

50  Horses  4/16/52  to  12/30/52 


1  Part  of  the  Jiggs  Unit  consists  of  alternate  sections   of  private  lands   intermingled 
with  Federal  lands,  thus  creating  a  so-called  "checkerboard"  pattern. 
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The  application  was  submitted  to  the  advisory  board  on  December  5, 
1951,  and  the  following  recommendation  of  the  board  was  set  forth  in 
a  notice  dated  December  17, 1951,  from  the  range  manager  to  El  Jiggs 
Kanch : 

That  your  application  be  approved  for  the  total  qualifications  of  your  base 
properties  in  accordance  with  our  1-233  Notice  to  you  of  July  5,  1950,  which 
allowed  10,171  AUMs  of  Federal  Range  use  and  866  AUMs  of  private  unfenced 
land  use,  or  92%  Federal  Range  use.  Based  on  your  application,  the  following  is 
approved : 

APPROVE: 

1625  Cattle  4/1/52  to  9/30/52—92% 8970  AUMs 

520  Cattle  10/1/52  to  11/15/52—92% 718  AUMs 

100  Cattle  11/16/52  to  12/15/52—92% 92  AUMs 

50  Horses  4/16/52  to  12/30/52—92% 391  AUMs 

Total . 10,171  AUMs 

REJECT: 

1375  Cattle  4/1/52  to  9/30/52 

480  Cattle  10/1/52  to  11/15/52  for  the  reason  this  is  in  excess  of  your  Class  I 
Federal  Range  demand  and  for  the  further  reason  there  is  insufficient  range 
available  for  Class  II  livestock. 

This  recommendation  is  made  in  accordance  with  Section  2(g)  of  the  Federal 
Range  Code  approved  August  31,  1949. 

The  notice  also  provided  that  if  the  applicant  wished  to  protest  the 
recommendation,  he  should  appear  in  person,  by  attorney  or  repre- 
sentative, or  signify  his  protest  in  writing. 

A  written  protest  was  filed  from  this  notice  which  was  considered 
by  the  advisory  board  and  the  range  manager  on  January  22,  1952. 
On  January  31,  1952,  the  following  recommendation  made  by  the 
board  and  approved  by  the  range  manager  was  included  in  a  notice 
of  that  date  w^hich  w^as  sent  to  El  Jiggs  Ranch: 
APPROVE: 

800  Cattle  4/1/52  to  4/15/52—92% 368  AUMs 

1200  Cattle  4/16/52  to  4/30/52—92% 552  AUMs 

1800  Cattle  5/1/52  to  9/30/52—92%, 8280  AUMs 

800  Cattle  10/1/52  to  10/31/52—92% 736  AUMs 

40  Horses  4/16/52  to  10/31/52—92% 240  AUMs 

Total 10,176  AUMs 

REJECT: 

2300  Cattle  4/1/52  to  4/15/52 
1800  Cattle  4/16/52  to  4/30/52 
1200  Cattle  5/152  to  9/30/52 
200  Cattle  10/1/52  to  10/31/52 
1000  Cattle  11/1/52  to  11/15/52 
10  Horses  4/16/52  to  10/31/52 

50  Horses  11/1/52  to  12/30/52 — for  the  reason  that  this  is  in  excess  of  your 
Class  I  Federal  Range  demand  and  for  the  further  reason  there  is  insuffi- 
cient range  available  for  Class  II  livestock. 

This  recommendation  is  made  in  accordance  with  Section  2(g)  of  the  Federal 
Range  Code  approved  Aug.  31,  1949. 

Note:  A  typographical  error  was  made  in  our  notice  to  you  of  December  17, 
1951  which  allowed  866  AUMs  of  private  unfenced  land  use — This  should 
have  been  886  AUMs  and  is  corrected  in  this  notice. 

On  February  11,  1952  an  appeal  was  taken  from  the  range  man- 
ager's notice.    In  support  of  the  appeal  the  applicant  alleged: 
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That  the  Federal  Range  demand  of  the  so-called  Home  Ranch,  Homestead  and 
Hale  Fields  is  not  subject  to  the  reduction  as  has  been  applied  in  the  recom- 
mendation herein  appealed  from,  and  that  an  excess  of  more  than  20%  of  said 
demand  was  established  south  of,  and  outside  of,  the  so-called  railroad  checker- 
board area. 

That  appellant,  through  his  predecessors  in  interest,  has  established  priorities 
and  commensurate  base  property  to  entitle  him  to  greater  use  of  the  public 
domain  than  has  been  recommended. 

That  appellant  will  be  irreparably  damaged  by  the  enforcement  of  the  limited 
use  of  the  public  domain  under  the  recommendation  of  the  said  Advisory  Board. 

On  December  16,  1952,  a  hearing  was  held  on  the  appeal  at  Elko, 
Nevada.  The  appellant  was  represented  by  his  atorney  and  the 
Bureau  of  Land  Management  was  represented  by  the  Assistant  Chief, 
Division  of  Kange  Management,  Kegion  II,  Eeno,  Nevada.  Mr.  H.  V. 
Hansel  and  6  other  licensees  in  the  Jiggs  Unit  appeared  as  intervenors. 

At  the  opening  of  the  hearing  the  attorney  for  the  appellant  stated 
that  the  appellant's  appeal  would  be  directed  to  "errors  and  actions 
which  he  considers  arbitrary  and  discriminatory  and  without  due 
process  in  connection  with  land  reference  No.  1,  land  reference  No.  2 
and  land  reference  No.  5  of  the  'History  of  the  El  Jiggs  Kanch  Case 
Pending  Appeal.' "  The  document  referred  to  was  explained  to  be 
(Tr.  3)  a  resume  of  the  actions  taken  in  the  case  which  was  prepared 
in  1951,  and  which  was  made  a  part  of  the  record  of  the  case.  The 
appellant  also  stated  that  the  issues  in  the  case  were  the  priorities  of 
land  references  1,  2,  and  5,  and  the  place  of  use  during  the  priority 
period  with  respect  to  land  reference  2  (Tr.  4).^ 

In  the  course  of  the  hearing,  testimony  was  given  by  the  range 
manager  regarding  the  priority  established  from  the  three  base  proper- 
ties, the  basis  for  the  determination  by  the  Bureau  of  Land  Manage- 
ment of  the  priorities  established,  and  the  place  of  use  in  connection 
with  the  Home  ranch  or  land  reference  2.  Counsel  for  the  appellant 
cross-examined  the  range  manager  at  some  length  regarding  the  issues 
stipulated. 

The  appellant  offered  in  evidence  the  testimony  of  Mr.  J.  L.  Hylton, 
who,  during  the  priority  period,  owned  a  one-half  interest  in  the 
Bullion  ranch  and  the  entire  interest  in  the  Home  ranch.  These  two 
properties  along  with  others  comprised  the  Hylton  ranch  properties 
and  now  constitute  a  part  of  the  El  Jiggs  ranch.  Mr.  Hylton's  testi- 
mony was  based  on  his  memory  of  the  operations  of  the  Hylton  proper- 
ties during  the  priority  period  1929  to  1934.  Other  than  Mr.  Hylton's 
testimony,  the  appellant  did  not  offer  in  evidence  any  documents  or 
records. 

On  June  16,  1953,  the  hearing  examiner  issued  his  decision,  which 
held  that  the  appellant  had  failed  to  establish  any  grounds  of  re- 
versible error  in  the  range  manager's  decision,  and  affirmed  the  decision 
appealed  from. 

The  appellant  thereupon  appealed  to  the  Director,  Bureau  of  Land 
Management,  from  the  examiner's  decision.  On  October  10, 1956,  the 
Director  affirmed  the  examiner's  decision,  but  remanded  the  case  for 
a  further  determination  of  the  dependency  by  use  established  on  the 

2  The  land  references  referred  to  by  number  appear  to  refer  to  various  divisions  of  the 
Bl  Jiggs  Ranch  novs^  owned  by  E.  L.  Cord.  Land  reference  1  refers  to  the  so-called 
Bullion  ranch,  160  acres  in  sec.  26,  T.  31  N.,  R.  53  E.  Land  reference  2  refers  to  the 
Home  ranch,  or  Hale  Fields  and  Homestead  combined,  located  in  Twps.  29  and  30  N., 
Rs.  55  and  56  E.  Land  reference  5  refers  to  the  Odiaga  ranch  in  Twps.  28  and  29  N., 
R.  55  E. 
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base  properties  by  different  classes  of  livestock.  From  this  decision 
E.  L.  Cord  appealed  to  the  Secretary  of  the  Interior. 

In  the  appellant's  appeal  he  does  not  attack  any  of  the  Director's 
rulings  on  the  merits  of  the  case.  Instead,  his  appeal  is  confined 
wholly  to  a  claim  of  procedural  error,  namely,  that  the  hearing  held 
on  December  16,  1952,  did  not  meet  the  requirements  of  the  Adminis- 
trative Procedure  Act  (5  U.S.C,  1952  ed.,  sec.  1001  et  seq.).  This 
contention  is  based  on  two  points:  (i)  that  the  notices  of  the  range 
manager's  actions  were  inadequate  to  timely  inform  the  appellant  of 
the  matters  of  fact  and  law  asserted,  as  required  by  section  5(a)  of  the 
Administrative  Procedure  Act  (5  U.S.C,  1952  ed.,  sec.  1004(a))  so 
that  he  was  unable  to  properly  prepare  to  meet  the  case  against  him, 
and  {2)  that  the  Bureau's  entire  case  was  based  on  hearsay  evidence 
and  the  appellant  was  not  given  the  opportunity  to  cross-examine  the 
witness  whose  testimony  was  being  used,  as  required  by  section  7(c)  of 
the  Administrative  Procedure  Act  (5  U.S.C,  1952  ed.,  sec.  1006(c)). 

Section  5  of  the  Administrative  Procedure  Act  provides  in  pertinent 
part  as  follows : 

In  every  case  of  adjudication  required  by  statute  to  be  determined  on  the 
record  after  opportunity  for  an  agency  hearing  *  *  * — 

(a)  Notice — Persons  entitled  to  notice  of  an  agency  hearing  shall  be  timely 
informed  of  (1)  the  time,  place,  and  nature  thereof;  (2)  the  legal  authority  and 
jurisdiction  under  which  the  hearing  is  to  be  held;  and  (3)  the  matters  of  fact 
and  law  asserted.  *  *  * 

The  appellant  contends  that  the  notices  served  upon  him  which 
stated  that  his  application  was  disapproved  for  certain  numbers  of 
cattle  "for  the  reason  that  this  is  in  excess  of  your  Class  I  Federal 
Range  demand  and  for  further  reason  there  is  insufficient  range  avail- 
able for  Class  II  livestock  *  *  *"  did  not  meet  the  requirements  of 
section  5(a)  and  that  appellant,  therefore,  "could  not  prepare  to  meet 
the  case  against  him."  He  also  contends  that  the  Bureau  of  Land 
Management  in  reducing  his  grazing  privileges  must  give  him  a  rea- 
sonable opportunity  to  prepare  his  defense  to  the  assertions  made  by 
the  Bureau  and  present  the  same  at  a  hearing. 

The  appellant's  contention  is  based  upon  a  fundamental  misconcep- 
tion of  the  procedure  in  grazing  cases.  Section  3  of  the  Taylor  Grazing 
Act,  as  amended  (43  U.S.C,  1952  ed.,  sec.  315b),  authorizes  the  Sec- 
retary of  the  Interior  to  issue  grazing  permits  in  grazing  districts  for 
terms  not  exceeding  10  years,  subject  to  a  preferential  right  of  renewal. 
However,  because  the  collection  of  data  and  other  information  is 
necessary  to  the  proper  issuance  of  grazing  permits,  the  Department 
determined  shortly  after  the  passage  of  the  Taylor  Grazing  Act  in 
1934  that  temporary  licenses  should  be  issued  until  the  necessary  in- 
formation could  be  compiled  for  the  issuance  of  term  permits  (see  43 
CFE,  1940  ed.,  501.1(c)).  Such  licenses  are  still  issued  (43  CFR, 
1955  Supp.,  161.1  (c) ) .  The  authority  to  issue  licenses  stems  from  the 
very  general  authority  given  the  Secretary  by  section  2  of  the  act  (43 
U.S.C,  1952  ed.,  sec.  315a)  to  make  provision  for  the  protection, 
administration,  regulation,  and  improvement  of  grazing  districts,  etc. 
Brooks  V.  Dewar^  313  U.S.  354  (1941).  There  is  no  specific  reference 
in  section  2  to  the  issuance  of  grazing  licenses. 

This  being  the  case,  there  is,  of  course,  no  provision  of  the  Taylor 
Grazing  Act  which  expressly  covers  the  procedure  for  issuing  grazing 
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licenses.  More  to  the  point,  there  is  no  provision  of  the  act  which 
provides  for  any  type  of  hearing  on  an  apphcation  for  a  grazing  license 
or  states  that  a  license  can  be  issued  only  after  a  hearing  has  been 
held.  For  that  matter,  even  as  to  grazing  permits,  section  3  of  the  act 
makes  no  mention  of  any  kind  of  a  hearing  that  must  be  held  before 
a  permit  can  be  issued.  It  follows  therefore  that  section  5  of  the 
Administrative  Procedure  Act,  relied  upon  by  the  appellant,  has  no 
applicability  at  all  where  an  application  for  a  grazing  license  or 
permit  ends  with  the  adjudication  of  the  application  by  the  range 
manager. 

The  only  provision  for  a  hearing  to  be  found  in  the  Taylor  Grazing 
Act  which  is  applicable  to  the  grant  of  grazing  privileges  is  contained 
in  section  9  (43  U.S.C.,  1952  ed.,  sec.  315h)  which  provides  that  "The 
Secretary  of  the  Interior  shall  provide  by  appropriate  rules  and  regu- 
lations for  local  hearings  on  appeals  from  the  decisions  of  the  admin- 
istrative officer  in  charge  in  a  manner  similar  to  the  procedure  in  the 
land  department"  [italics  added].  Pursuant  to  this  requirement,  the 
Federal  Range  Code  has  provided  from  the  beginning  for  hearings 
on  appeals  to  an  examiner  (43  CFR,  1940  ed.,  501.19;  43  CFR,  1955 
Supp.,  161.10). 

Because  section  9  of  the  Taylor  Grazing  Act  expressly  provides  for 
hearings  on  appeals,  the  Department  has  taken  the  view  that  such 
hearings  are  generally  governed  by  the  provisions  of  the  Administra- 
tive Procedure  Act  relating  to  hearings.  Thus  hearings  on  grazing 
appeals  are  conducted  by  examiners  appointed  pursuant  to  section  11 
of  the  Administrative  Procedure  Act  (5  U.S.C,  1952  ed.,  sec.  1010). 
Nonetheless,  the  fact  is  that  the  hearings  are  held  only  on  appeals  and 
not  in  connection  with  the  original  adjudications  by  the  range  manager 
of  an  application  for  grazing  privileges. 

The  actions  taken  on  the  appellant's  application  were  in  accordance 
with  the  procedure  set  forth  in  43  CFR  161.9.  This  procedure  is  that 
applications  for  permits  or  licenses  are  first  considered  by  the  local 
advisory  board  which  makes  a  recommendation  to  the  range  manager. 
To  the  extent  that  the  recommendation  is  adverse,  notice  is  served  on 
the  applicant  informing  him  of  the  reasons  and  setting  a  time  for 
hearing  protests  against  the  recommendation.  After  hearing  the  pro- 
test, the  advisory  board  makes  a  final  recommendation  to  the  range 
manager,  who,  if  he  approves,  serves  a  notice  on  the  applicant.  "Such 
notices  will  constitute  the  range  manager's  final  decisions  for  purposes 
of  appeal"  (sec.  161.9(b)). 

As  related  earlier,  this  is  the  procedure  that  was  followed  on  the  ap- 
pellant's application.  It  is  at  once  apparent  that  the  "notices"  of 
which  he  complains  as  not  being  in  conformity  with  section  5(a)  of 
the  Administrative  Procedure  Act  were  not  notices  of  hearings  at  all 
but  were  decisions  on  his  application  which  would  have  been  final  if 
he  had  not  first  protested  the  initial  recommendation  of  the  advisory 
board  and  then  appealed  from  the  final  decision  by  the  range  manager. 
As  the  decisions  did  not  constitute  notices  of  hearing,  they  were  obvi- 
ously not  required  to  conform  to  section  5(a)  of  the  Administrative 
Procedure  Act. 

Wlien  the  appellant  exercised  his  privilege  to  appeal  from  the 
range  manager's  decision,  he,  and  not  the  Bureau  of  Land  Manage- 
ment, became  the  moving  party.    As  an  appellant  he  was  bound  by 
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the  provision  of  the  Federal  Range  Code  that  "The  appeal  shall  be 
accompanied  by  specifications  of  error  setting  forth  in  a  clear  and 
concise  manner  the  matters  upon  which  it  is  based."  43  CFR  161.9(c) 
(1).  The  burden  became  his  to  show  in  what  manner  the  range  man- 
ager's decision  partially  rejecting  his  application  was  in  error.  It  was 
up  to  him  and  not  the  Bureau  to  shape  the  issues  of  fact  or  law  to  be 
considered  at  the  hearing.  Consequently,  he  cannot  complain  that  he 
was  not  advised  as  to  the  issues  to  be  considered  at  the  hearing. 

The  Department's  decision  in  the  case  of  M.  F.  Sullivan  et  al.^  63 
I.D.  269  (1956),  is  not  to  the  contrary.  There  Sullivan's  applications 
for  grazing  privileges  were  rejected  to  the  extent  that  he  requested 
privileges  in  the  Deep  Creek  area.  The  rejection  was  based  solely  on 
the  ground  that  Sullivan  had  not  established  dependency  by  use  in  the 
Deep  Creek  area  during  the  priority  period.  He  appealed  to  the  hear- 
ing examiner.  At  the  hearing  the  Bureau  contended  for  the  first  time 
that  regardless  of  priority  Sullivan  was  properly  excluded  from  Deep 
Creek  as  a  matter  of  good  range  management.  Over  Sullivan's  ob- 
jection, the  examiner  permitted  the  issue  of  proper  range  management 
to  be  considered,  along  with  the  issue  of  priority.  The  Director  held 
that  the  examiner's  action  was  proper,  citing  43  CFR  161.9(f)  (now 
renumbered  43  CFR,  1955  Supp.,  161.10(d),  which  provides  that 
the  examiner  may  state  issues  on  which  he  wishes  evidence  to  be 
presented. 

The  Department,  however,  held  that  this  regulation  did  not  justify 
disregard  of  43  CFR  161.9(b),  which  provides  that,  if  the  recommen- 
dation of  an  advisory  board  following  consideration  of  a  protest  by  an 
applicant  is  adverse,  and  the  range  manager  approves,  "a  notice  giving 
the  reason  or  reasons  therefor  will  be  served  on  the  applicant."  The 
regulation  continues  with  the  sentence  previously  quoted  that  such 
notice  will  constitute  the  range  manager's  final  decision  for  purposes 
of  appeal.  The  Department  declared  that  this  regulation  was  in  ac- 
cordance with  section  5(a)  of  the  Administrative  Procedure  Act  and 
could  not  be  disregarded  and  that  it  was  error  not  to  have  given  proper 
notice  to  Sullivan  of  the  issue  of  good  range  management. 

It  was  not  intended  to  say  in  the  Sullivan  decision  that  the  notices 
of  actions  taken  by  the  range  manager,  i.e.,  his  decisions,  constitute 
notices  of  hearings  within  the  meaning  of  section  5  (a)  of  the  Adminis- 
trative Procedure  Act.  All  that  was  intended  to  be  said  was  that  if 
the  Bureau  wished  to  raise  and  rely  upon  an  issue  at  a  hearing,  it  was 
required  to  give  proper  notice  of  the  issue  and  that  proper  notice  would 
be  given  by  a  statement  of  the  issue  in  the  range  manager's  decision. 

However  this  may  be,^  the  appellant  here  knew  prior  to  the  time  of 
the  hearing  precisely  the  respects  in  which  his  Class  I  demand  had 
been  found  wanting.  This  is  definitely  established  by  the  grounds 
stated  in  the  appellant's  appeal  to  the  examiner  and  the  statements 
made  by  appellant's  counsel  at  the  opening  of  the  hearing,  all  of  which 
was  set  forth  earlier.  The  appellant  knew  the  three  parcels  of  his 
base  property  that  were  drawn  in  question  and  presented  the  testimony 
of  Mr.  J.  L.  Hylton  to  overcome  the  determination  which  had  been 

3  Admittedly  there  is  some  confusion  as  to  the  interplay  of  the  Federal  Range  Code 
and  the  Administrative  Procedure  Act.  This  stems  from  the  fact  already  alluded  to  that 
hearings  in  grazing  cases  are  held  only  on  appeals  after  a  decision  is  made  which  would 
be  final  in  the  absence  of  an  appeal.  The  Administrative  Procedure  Act,  on  the  other 
hand,  seems  to  be  concerned  with  hearings  to  be  held  prior  to  any  adjudication  in  a 
proceeding. 
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made  by  the  Bureau  with  respect  to  those  parcels.  It  comes  much  too 
late  now  for  the  appellant  to  contend  for  the  first  time  on  this  appeal 
that  he  was  not  properly  advised  of  the  matters  at  issue  at  the  hearing. 
^  Plainly  there  is  no  merit  to  the  appellant's  claim  that  because  of  defi- 
cient notice  he  "could  not  properly  prepare  to  meet  the  case  against 
him."  The  appellant  was  not  a  defendant  at  the  hearing  facing  an 
unknown  charge.  He  was  the  plaintiff  who  was  pressing  charges  of 
improper  actions  by  the  range  manager  and  he  knew  precisely  what 
the  issues  were.  The  appellant's  first  ground  of  appeal  to  the  Secre- 
tary is  therefore  rejected. 

The  appellant's  second  contention  rests  on  paragraph  (c)  of  sec- 
tion 7  of  the  Administrative  Procedure  Act  (5  U.S.C,  1952  ed.,  sec. 
1006  (c) ) .    That  section  provides : 

In  hearings  which  section  4  or  5  requires  to  be  conducted  pursuant  to  this 
section — 

******* 

(c)  Evidence. — Except  as  statutes  otherwise  provide,  the  proponent  of  a  rule 
or  order  shall  have  the  burden  of  proof.  Any  oral  or  documentary  evidence  may 
be  received,  but  every  agency  shall  as  a  matter  of  policy  provide  for  the  exclusion 
of  irrelevant,  immaterial,  or  unduly  repetitious  evidence  and  no  sanction  shall 
be  imposed  or  rule  or  order  be  issued  except  upon  consideration  of  the  whole 
record  or  such  portions  thereof  as  may  be  cited  by  any  party  and  as  supported 
by  and  in  accordance  with  the  reliable,  probative,  and  substantial  evidence. 
Every  party  shall  have  the  right  to  present  his  case  or  defense  by  oral  or  docu- 
mentary evidence,  to  submit  rebuttal  evidence,  and  to  conduct  such  cross-examina- 
tion as  may  be  required  for  a  full  and  true  disclosure  of  the  facts,  *  *  *  [Italics 
supplied.] 

The  appellant's  contention  here  seems  to  be  that  at  the  hearing  the 
Bureau  was  the  proponent  of  the  order  reducing  his  grazing  privileges 
and  as  such,  by  virtue  of  section  T(c),  had  the  burden  of  proof,  and 
that  the  Bureau  recognized  this  burden  at  the  hearing  by  presenting  its 
case  initially.  He  then  asserts  that  the  Bureau  presented  nothing  but 
hearsay  evidence  to  sustain  its  burden  and  that  as  a  result  he  was 
deprived  of  his  right  of  cross-examination  in  violation  of  section  7(c) 
of  the  Administrative  Procedure  Act.  He  also  asserts  that  his  depri- 
vation of  the  right  of  cross-examination  is  a  denial  of  due  process 
of  law  guaranteed  him  by  the  Constitution  of  the  United  States. 

As  we  have  already  seen,  the  appellant  is  in  error  as  to  who  had  the 
burden  of  proof  at  the  hearing.  In  M.  F,  Sullivan  et  al,^  supra^  the 
Department  held  that  although  the  burden  at  the  hearing  was  on  the 
Bureau  to  show  that  the  exclusion  of  Sullivan  from  Deep  Creek  was 
required  by  good  range  management,  the  burden  was  on  Sullivan  to 
show  that  he  had  established  dependency  by  use  in  Deep  Creek  during 
the  priority  period.  The  Department  said  that  if  the  range  manager 
had  rejected  Sullivan's  applications  on  the  ground  of  proper  range 
management,  the  burden  as  to  that  issue  would  also  have  been  on 
Sullivan.  See  also  Ira  Hatch^  DeTbert  Redd  et  al.^  A-26483  (Novem- 
ber 17, 1952) .  It  is  plain  therefore  that  the  appellant  had  the  burden 
of  proving  at  the  hearing  that  he  was  entitled  to  more  grazing  privi- 
leges than  were  awarded  to  him  by  the  range  manager. 

The  appellant  has  sought  to  make  it  appear  as  though  he  possessed 
grazing  rights  of  which  he  is  being  deprived  by  the  Bureau.  He  is 
seeking  thereby  to  fasten  the  burden  of  proof  on  the  Bureau.  If  the 
appellant  had  been  the  holder  of  a  term  permit  which  the  range  man- 
ager had  sought  to  reduce  by  his  decision  of  January  31,  1952,  the 
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burden  indeed  would  have  been  on  the  Bureau  at  the  hearing  to  justify 
the  reduction.  See  Frank  Halls,  A.  J.  Redd,  62  I.D.  344,  350  (1955). 
But  the  appellant  did  not  have  a  term  permit.  He  had  merely  been 
given  annual  licenses  which,  we  have  seen  earlier,  were  interim  grants 
of  privileges  pending  the  assembling  of  sufficient  data  to  enable  pre- 
cise adjudications  of  base  properties  which  would  be  essential  to  the 
issuance  of  term  permits.  Thus  the  range  manager's  decision  did 
not  deprive  the  appellant  of  grazing  privileges  which  he  had  pre- 
viously been  granted  for  the  1952  grazing  season. 

With  this  in  mind  we  turn  to  the  appellant's  major  contention  based 
on  section  7(c)  of  the  Administrative  Procedure  Act  that  "The  gov- 
ernment's entire  case  was  based  on  hearsay  evidence"  and  that  he  had 
no  opportunity  to  cross-examine  the  witnesses  whose  testimony  was 
being  used.  Specifically,  the  appellant  asserts  that  the  only  witness 
called  by  the  Bureau  was  Delbert  Fallon,  the  range  manager,  and  that 
he  admittedly  had  no  personal  knowledge  of  the  basis  for  the  Bureau's 
determination  of  appellant's  grazing  privileges.  The  appellant  fur- 
ther asserts  that  the  Bureau's  case  consisted  primarily  of  surveys  made 
by  Wayne  [Waine]  Larson  and  a  map  purportedly  submitted  by 
D.  D.  Ogilvie  which  was  never  properly  identified  and  proved.  The 
appellant  contends  that  he  had  no  opportunity  to  cross-examine  Messrs. 
Larson  and  Ogilvie  since  they  were  not  present  and  that  it  was  value- 
less to  cross-examine  Mr.  Fallon  because  he  had  no  personal  knowledge 
of  the  basis  for  the  Bureau's  action. 

Mr.  Fallon  was  the  range  manager  who  signed  the  notices  or  deci- 
sions of  December  17,  1951,  and  January  31,  1952,  to  the  El  Jiggs 
ranch  rejecting  in  part  its  application  for  grazing  privileges.  It  was 
his  final  decision  of  January  31,  1952,  which  the  appellant  appealed 
to  the  hearing  examiner.  Obviously  Mr.  Fallon  was  in  a  position  to 
state,  and  did  state,  upon  what  basis  his  decision  was  rendered,  and 
he  was  available  for  cross-examination  on  that  point. 

Wliat  the  appellant  is  contending,  however,  is  that  Mr.  Fallon  based 
his  decision  on  certain  information  in  the  case  files  of  which  he  had 
no  personal  knowledge  and  that  therefore  he  could  not  be  cross- 
examined  as  to  the  accuracy  of  the  information.  The  appellant  is 
referriilg  to  the  fact  that  Mr.  Fallon  used  surveys  made  by  Waine 
Larson  for  the  purpose  of  determining  the  appellant's  qualifications 
and  that  Mr.  Fallon  did  not  know  of  his  own  knowledge  whether  the 
facts  included  in  the  Larson  surveys  were  true. 

The  rule  has  long  been  settled  that  the  technical  rules  for  the  exclu- 
sion of  evidence  are  not  applicable  to  Federal  administrative  proceed- 
ings in  the  absence  of  a  statutory  requirement  that  such  rules  are  to 
be  observed.  Opp  Cotton  Mills  v.  Administrator,  312  U.S.  126,  155 
(1941).  The  Administrative  Procedure  Act  has  made  no  change  in 
this  principle;  thus  the  mere  receipt  in  an  administrative  proceeding 
of  hearsay  evidence  is  no  cause  for  the  reversal  of  an  administrative 
order.  Willapoint  Oysters  v.  Eioing,  174  F.  2d  676,  690  (9th  Cir. 
1949),  cert,  denied,  338  U.S.  860.  Nor  is  the  receipt  of  opinion  and 
hearsay  evidence  a  violation  of  due  process.  Hyun  v.  Landon,  219  F. 
2d  404  (9th  Cir.  1955). 

However,  although  hearsay  evidence  is  admissible  under  section 
7(c)  of  the  Administrative  Procedure  Act,  it  was  held  in  the  Willa- 
point Oysters  case  that  administrative  findings  to  be  valid,  "cannot  be 
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based  upon  hearsay  alone,  nor  upon  hearsay  corroborated  by  a  mere 
scintilla"  (p.  691).  The  court  said  that  this  was  precluded  by  the 
requirement  in  section  7(c)  that  findings  must  be  "supported  by  and 
in  accordance  with  the  reliable,  probative,  and  substantial  evidence." 
Nonetheless  the  court  stated  that  this  requirement  "does  not  forbid 
administrative  utilization  of  probative  hearsay  in  making  such  find- 
ings" (p.  690). 

If  these  principles  are  binding  with  respect  to  the  proceeding  under 
consideration  and  if  the  Bureau's  determination  of  the  appellant's 
rights  to  grazing  privileges  was  based  wholly  upon  hearsay  evidence 
which  does  not  fall  into  any  categor}^  of  exceptions  from  the  hearsay 
rule,  the  appellant's  contention  would  have  to  be  sustained  and  the 
Bureau's  determination  vacated.  But  it  is  far  from  clear  that  these 
principles  are  controlling  or  even  applicable  in  their  entirety.  In 
the  first  place,  section  7  of  the  Administrative  Procedure  Act,  par- 
ticularly when  read  in  conjunction  with  section  5  of  the  act,^  clearly 
contemplates  only  a  situation  where  a  hearing  is  required  before  any 
initial  agency  adjudication  is  made.  The  burden  of  proof  is  on  the 
agency  proposing  an  action  and  this  burden  will  not  be  sustained  unless 
the  agency  can  adduce  substantial  competent  evidence,  including  pro- 
bative hearsay,  to  sustain  its  action.  This  was  the  situation  in  the 
Willapoint  Oysters  case.  But  in  grazing  hearings,  the  burden  of 
proof  is  on  the  appellant.  It  is  therefore  up  to  the  appellant  to  sus- 
tain his  burden  by  substantial  competent  evidence,  including  probative 
hearsay.  If  the  appellant  is  unable  to  furnish  such  evidence,  it  is 
unnecessary  even  to  look  at  the  evidence  offered  in  rebuttal  by  the 
Bureau,  for  the  appellant's  case  will  fail  of  itself.  In  this  situation 
it  would  be  immaterial  that  all  the  Bureau's  evidence  was  hearsay. 

These  factors  point  to  a  second  point  of  departure  from,  or  qualifica- 
tion of,  the  principles  stated  in  the  Willapoint  Oysters  case.  As  we 
have  seen  earlier,  the  Taylor  Grazing  Act  provides  for  a  hearing  only 
on  appeals.  It  recognizes  that  in  the  absence  of  an  appeal  a  final 
adjudication  of  grazing  privileges  will  be  made  without  a  hearing. 
If  so,  upon  what  degree  or  type  of  evidence  need  such  an  adjudication 
be  based?  The  only  indication  is  to  be  found  in  section  18  of  the 
act  (43  U.S.C.,  1952  ed.,  sec.  315o-l).  That  section  provides  in  perti- 
nent part  as  follows : 

(a)  In  order  that  the  Secretary  of  the  Interior  may  have  the  benefit  of  the 
fullest  information  and  advice  concerning  physical,  economic,  and  other  local 
conditions  in  the  several  grazing  districts,  there  shall  be  an  advisory  board  of 
local  stockmen  in  each  such  district  *  *  *, 

(b)  *  *  *  Each  board  shall  offer  advice  and  make  a  recommendation  on  each 
application  for  such  a  grazing  permit  within  its  district  *  *  *. 

The  legislative  history  of  the  section,  which  was  added  to  the  act 
on  July  14,  1939,  shows  that  the  section  was  a  Congressional  recogni- 
tion of  a  system  and  procedure  that  had  been  provided  for  admin- 
istratively in  the  Federal  Range  Code  (see  43  CFR,  1940  ed.,  501.17— 
501.19). 

Nothing  in  section  18  or  the  range  code  requires  the  advisory  boards 
to  conduct  hearings  before  offering  advice  and  recommendations  on 
grazing  applications.    Nothing  is  said  about  such  advice  and  recom- 

•*  The  portion  of  section  5  that  reads  :  "In  every  case  of  adjudication  required  by  stat- 
ute to  be  determined  on  the  record  after  opportunity  for  an  agency  hearing  *  *  *" 
[italics  added]. 
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mendation  being  based  in  whole  or  in  part  on  competent  evidence. 
Obviously  it  was  thought  that  local  stockmen  would  have  knowledge 
of  local  conditions  and  operations  and  could  contribute  valuable  views 
on  applications  by  their  neighbors.  Some  of  the  knowledge  would 
undoubtedly  be  personal  knowledge  based  upon  observation  and  ac- 
quaintance. But  part  of  the  knowledge  would  probably  be  based  upon 
hearsay  or  other  types  of  evidence  not  admissible  in  court  proceedings. 
Certainly  there  would  be  personal  opinion  involved  in  advice  and 
recommendations,  opinions  which  w^ould  not  qualify  as  expert  opinion 
testimony. 

But  whatever  composite  elements  of  evidence  might  go  into  making 
up  the  advice  and  recommendation  of  an  advisory  board,  it  seems 
almost  certain  that  Congress  intended  that  the  range  manager  could 
rely  upon  such  advice  and  recommendation  and  could  grant  or  deny 
grazing  privileges  upon  the  basis  of  such  information  even  though 
it  might  be  entirely  hearsay  so  far  as  the  range  manager  was  concerned. 
Section  18,  therefore,  definitely  supports  the  view  that  adjudications 
by  range  managers  can  properly  rest  largely  or  entirely  upon  evidence 
which  would  not  be  competent  or  even  admissible  in  court  proceedings. 

The  Administrative  Procedure  Act  did  not  affect  proceedings  at  the 
local  level  which  became  final  in  the  absence  of  an  appeal.  The  ques- 
tion then  is,  where  an  appeal  is  taken  and  a  hearing  is  held,  must  all 
the  evidence  utilized  below  be  re-evaluated  on  the  basis  of  stricter 
rules  of  evidence?  If  so,  and  a  range  manager  has  relied  entirely 
upon  the  recommendation  of  the  advisory  board  and  has  no  personal 
knowledge  of  the  facts  upon  which  the  board's  recommendation  was 
based,  entirely  new  evidence  would  have  to  be  adduced  at  the  hearing 
in  support  of  the  range  manager's  decision  and  the  proceeding,  in 
effect,  would  be  a  trial  de  novo. 

In  view  of  the  evidence  presented  in  this  case,  as  discussed  later,  it 
is  unnecessary  to  answer  the  question  raised  in  the  preceding  para- 
graph. I  think  it  is  possible  to  say,  however,  without  contradiction 
that  grazing  proceedings  are  strictly  sui  generis.  They  do  not  fit 
into  the  pattern  of  administrative  proceedings  envisioned  by  the  Ad- 
ministrative Procedure  Act;  therefore,  the  extent  of  applicability  of 
such  cases  as  the  Willapoint  Oysters  case  to  grazing  proceedings  is 
not  clear. 

With  this  in  mind,  we  turn  to  an  examination  of  the  appellant's 
claim  that  all  the  evidence  relied  upon  by  the  Bureau  was  hearsay. 
In  doing  this,  we  must  also  keep  in  mind  the  fact  that  the  burden  of 
proof  was  on  the  appellant  at  the  hearing  to  show  error  in  the  range 
manager's  decision  and  that  the  Bureau's  evidence  need  be  examined 
only  where  the  appellant  produced  substantial  probative  evidence  in 
support  of  his  position. 

At  the  hearing  there  were  two  issues  involved:  (1)  the  priority 
established  as  to  each  of  three  parcels  of  base  property — the  Bullion 
ranch,  the  Home  ranch,  and  the  Odiaga  ranch,  and  (I)  the  place  of 
use  of  livestock  with  respect  to  the  Home  ranch.  On  the  Odiaga 
ranch  the  range  manager  allowed  a  Class  1  demand  of  1,744  aums. 
In  his  appeal  to  the  Director  the  appellant  claimed  an  entitlement 
of  2,488  AUMS.  The  Odiaga  ranch  was  not  a  Hylton  ranch  property 
but  the  only  testimony  presented  by  the  appellant  was  that  of  Mr. 
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J.  L.  Hylton.  He  testified  that  he  was  acquainted  with  the  property 
by  reason  of  being  a  neighbor  but  that  he  had  "not  very  closely"  ob- 
served operations  of  the  Odiaga  ranch  during  the  priority  period; 
that  he  did  "not  in  a  general  way"  know  what  the  Odiaga  operations 
consisted  of  or  what  the  rating  of  the  ranch  was  in  the  priority 
period  (Tr.  34).  He  didn't  know  the  season  of  use,  whether  6  or  7 
months  (Tr.  35).  He  only  had  his  own  idea  as  to  what  the  rating 
of  the  ranch  should  be  (Tr.  34-35).  The  mere  relating  of  this  tes- 
timony reveals  its  almost  complete  lack  of  probative  value.  It  falls 
far  short  of  sustaining  the  appellant's  burden  of  showing  error  in  the 
range  manager's  adjudication  of  the  Odiaga  ranch. 

As  to  the  Bullion  ranch,  only  a  half  interest  was  owned  by  Hylton 
during  the  priority  period ;  the  other  half  interest  was  owned  by  the 
Drown  brothers  who  conducted  a  separate  livestock  operation.  The 
priority  allowed  the  ranch  by  the  range  manager  was  computed  on 
a  basis  fully  set  forth  in  the  Director's  decision.  It  involved,  briefly, 
determining  the  Hylton  and  Drown  priorities  separately,  each  on  the 
basis  of  its  relation  to  the  total  Hylton  and  Drown  operations,  re- 
spectively. The  net  aums  allowed  were  112.  The  appellant  in  his 
appeal  to  the  Director  claimed  260  aums,  basing  this  on  the  asserted 
testimony  of  Hylton  that  the  Bullion  ranch  supported  80  cattle  and 
produced  hay  for  that  number  and  on  the  assumption  that  the  cattle 
had  a  61/2 -month  grazing  season.  Hylton's  testimony  was  much  more 
vague.  He  did  not  recall  what  feed  the  ranch  produced  in  the  pri- 
ority period  but  said  it  was  "very  little."  In  his  opinion  it  would 
support,  as  a  separate  unit,  75  cattle,  having  the  hay  for  it,  but  during 
the  priority  period  it  was  practically  used  only  for  holding  cattle, 
as  much  as  2,000  head,  in  combination  with  other  ranches.  When 
asked  whether  in  the  combined  holding  operation  the  Bullion  ranch 
could  be  said  to  be  supporting  "proportionately"  about  80  cattle,  he 
answered  "It  could  be."  When  pressed  whether  it  could  be  or  actually 
was  so  used,  he  answered,:  "That  would  be  hard  to  state.  It  was  to  a 
certain  extent.  It  was  used  differently."  He  did  state  that  it  was 
used  to  its  "full  capabilities."  (Tr.  36-37.)  On  cross-examination, 
he  testified  that  some  railroad  land  and  160  acres  of  Federal  range 
were  fenced  in  with  the  ranch  and  that  his  statement  about  75  or  80 
cattle  included  the  carrying  capacity  of  those  lands  (Tr.  39). 

This  testimony  was  so  vague,  equivocal,  and  conjectural  that  it 
cannot  be  said  to  sustain  the  appellant's  flat  assertion  that  during 
the  priority  period  the  Bullion  ranch  supported  80  cattle  which  had 
a  grazing  season  of  6I/2  months.  Moreover,  the  appellant's  disagree- 
ment with  the  rating  given  to  the  Bullion  ranch  was  partly  based 
on  the  formula  used  by  the  range  manager  (determining  the  Drown 
and  Hylton  priorities  separately) ,  which  is  not  a  matter  of  evidence 
but  of  administrative  practice.  In  short,  the  appellant  failed  to 
sustain  his  burden  of  proving  error  in  the  range  manager's  deter- 
mination as  to  the  Bullion  ranch. 

With  respect  to  the  Home  ranch  a  number  of  errors  were  claimed 
by  the  appellant  in  his  appeal  to  the  Director.  The  first  was  that 
the  range  manager  erred  in  allowing  the  Hylton  operations  only 
1,970  AUMS  on  the  basis  of  a  21/2  month  use  of  the  Federal  range  by 
3,940  sheep.    The  appellant  claimed  before  the  Director  that  Hylton 
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had  grazed  4,000  sheep  for  3%  months  on  the  public  domain,  en- 
titling Hylton  to  3,000  aums.  Mr.  Hylton  testified  positively  on  a 
3I/2-  to  4-month  grazing  season  for  the  sheep  (Tr.  32,  33,  38,  41,  45), 
and  there  was  hardly  an  attempt  at  rebuttal.  However,  he  also  tes- 
tified that  the  sheep  did  not  use  any  base  property  (Tr.  42). 

On  this  issue  the  Director  raised  a  question  which,  although  it  is 
not  clearly  expressed,  seems  to  require  a  complete  reconsideration 
of  the  sheep  use.  The  Director  said  that  some  of  the  Hylton  base 
properties  were  used  exclusively  by  cattle  and  horses  or  only  slightly 
by  bucks  and  sick  sheep  and  that  it  was  improper  to  apportion  total 
sheep  use  to  base  properties  that  were  used  only  occasionally  or  not 
at  all  by  sheep.  He  therefore  remanded  the  case  "for  a  further  deter- 
mination of  the  dependency  by  use  established  on  the  base  properties 
by  the  different  classes  of  livestock."  This  study  would  appear  to 
encompass  the  possibility  of  changing  upward  or  downward  the  total 
priority  attributed  to  the  use  of  sheep  since  it  would  involve  a  study 
of  the  extent  of  use  by  sheep  of  base  property.  Consequently,  since 
no  ultimate  decision  has  been  rendered  against  the  appellant  on  the 
issue  of  sheep  use,  there  is  no  point  in  going  at  this  time  into  the 
question  of  the  Bureau's  evidence  on  this  issue. 

The  second  error  claimed  was  that  the  aum's  credited  to  the  Home 
ranch  were  based  upon  a  determination  by  Waine  Larson  from  a 
bank  count  that  3,366  cattle  were  operated  off  the  Hylton  ranches. 
The  appellant  claimed  before  the  Director  that  an  additional  350  head 
were  operated  from  those  properties  and  now  before  the  Secretary 
that  the  evidence  utilized  by  the  range  manager  was  incompetent 
hearsay.  It  is  unnecessary  to  analyze  the  evidence  relied  on  by  the 
range  manager,  for  it  is  corroborated  by  the  appellant's  own  witness, 
Mr.  Hylton.  After  much  confused  testimony,  he  finally  stated  that  he 
ran  about  3,700  cattle  which  included  around  350  head  owned  by  his 
father  and  about  325  head  of  his  own  that  never  used  the  public  domain 
(Tr.  46).  Deducting  the  325  from  3,700  leaves  3,375,  only  9  head 
more  than  the  3,366  used  by  the  range  manager. 

The  third  error  claimed  before  the  Director  was  the  formula  used 
in  computing  the  Home  ranch  priority.  The  range  manager  deter- 
mined what  percentage  of  all  the  Hylton  base  properties  was  repre- 
sented by  the  Home  ranch,  the  determination  being  based  on  the  aum 
rating  of  each  base  property.  Then  he  applied  this  percentage  (42.43 
percent)  to  the  total  range  and  unfenced  private  land  use  made  by  the 
entire  Hylton  operation  to  determine  the  priority  allocable  to  the 
Home  ranch.  Mr.  Hylton  testified  that  he  disagreed  with  the  42.43 
percent,  that  the  Home  ranch  represented  48  to  50  percent  of  the  en^ 
tire  Hylton  operation,  and  that  close  to  50  percent  of  all  the  Hylton 
cattle  were  operated  from  the  Home  ranch  (Tr.  31-32).  This  testi- 
mony does  not  necessarily  conflict  with  the  range  manager's  decision. 
Mr.  Hylton  appears  to  have  been  testifying  with  respect  to  the  num- 
ber of  cattle  run  from  the  Home  ranch  as  compared  with  the  total 
cattle  run  from  all  the  Hylton  properties  whereas  the  range  manager 
was  concerned  with  the  carrying  capacity  of  the  Home  ranch  as  com- 
pared with  the  carrying  capacity  of  all  the  Hylton  properties.  Ac- 
cordingly, there  was  no  conflict  of  evidence  on  this  issue. 
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The  final  error  claimed  with  respect  to  the  Home  ranch  was  on  the 
issue  of  the  place  of  use  of  livestock  operated  from  the  Home  ranch. 
The  range  manager  determined  that  80  percent  of  the  cattle  operated 
from  the  ranch  ran  in  the  railroad  checkerboard  area  and  20  percent 
ran  south  of  the  checkerboard  area.  He  then  made  adjustments  on 
the  basis  of  this  division.  Mr.  Hylton's  testimony  on  this  point  was 
as  follows : 

A.  I  don't  think  ]Mr.  Fallon  is  very  far — I  would  say  between  25  and  30%  on 
those  particular  properties. 
Q.  Between  25  and  30%? 
A.  Yes. 

Q.  So  that  you  feel  the  80-20  division  should  be  adjusted  to  75-25  or  70-30? 
A.  In  round  numbers. 

This  testimony,  while  it  shows  a  disagreement  with  the  range  man- 
ager's determination,  is  hardly  of  forceful  positive  character.  It  has 
all  the  appearance  of  a  rather  general  recollection  on  which  the  wit- 
ness could  not  be  too  precise.  The  witness  was  testifying  wholly  on 
his  memory  of  grazing  operations  which  had  occurred  from  18  to  23 
years  earlier. 

However,  accepting  it  as  evidence  supporting  the  appellant's  posi- 
tion, we  turn  to  see  what  evidence  was  adduced  in  opposition.  This 
evidence  was  in  the  form  of  testimony  by  the  range  manager,  Mr. 
Fallon,  that  he  believed  the  80-20  percent  division  to  be  reasonable. 
He  based  his  opinion  on  his  personal  knowledge  of  the  topography  of 
the  land,  statements  in  the  grazing  files,  and  information  from  the 
advisory  board  (Tr.  15).  He  did  not  identify  the  statements  in  the 
files  but  there  is  in  Hylton  Ranches,  Inc.,  license  file  an  application 
by  Hylton  Ranches,  Inc.,  dated  February  19,  1936,  for  grazing  priv- 
ileges. This  application,  signed  by  D.  D.  Ogilvie  as  agent  for  Hyl- 
ton Ranches,  Inc.,  contained  a  description  by  townships  of  public 
domain  "normally  used  by  livestock  of  former  owners  of  Home  ranch 
holdings,  to  January  1935."  Most  of  the  townships  listed  are  in  the 
checkerboard  area.  Mr.  Fallon  did  not  elaborate  on  what  information 
the  advisory  board  furnished. 

It  seems  apparent  that  there  was  no  evidence  of  any  conviction  on 
either  side.  But,  even  if  the  indications  in  the  Hylton  Ranches,  Inc., 
application  and  the  information  supplied  by  the  advisory  board  are 
considered  to  be  hearsay  which  alone  would  not  substantiate  the  80- 
20  percent  determination  in  light  of  the  Willapoint  Oysters  case,  it 
would  seem  that  the  testimony  of  Mr.  Fallon  based  upon  personal 
knowledge  of  the  topography  and  the  habits  of  cattle  was  sufficiently 
corroborative  to  permit  all  the  Bureau  evidence  to  be  used  in  op- 
position to  Mr.  Hylton's  general  testimony.  In  my  opinion  it  suf- 
ficiently counteracts  Mr.  Hylton's  testimony  to  warrant  the  conclu- 
sion that  the  appellant  has  not  sustained  his  burden  of  proof  on 
this  issue. 

To  summarize  at  this  point,  it  is  my  opinion  that,  except  on  the 
issue  of  sheep  use  and  possibly  on  the  issue  of  the  80-20  percent 
division,  the  appellant's  evidence,  meaning  Mr.  Hylton's  testimony, 
either  confirms  the  range  manager's  determinations  or  falls  so  far 
short  of  meeting  the  burden  of  proof  borne  by  the  appellant  as  to 
make  it  unnecessary  to  consider  the  evidence  in  support  of  the  range 
manager's  determinations.    As  for  the  sheep  issue,  it  is  moot  in  view 
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of  the  remand  directed  in  the  Director's  decision.  As  for  the  80-20 
percent  division  issue,  if  Mr.  Hylton's  testimony  is  deemed  sufficient 
to  meet  the  appellant's  burden,  it  is  effectively  countered  by  the 
probative  hearsay  and  direct  testimony  of  the  range  manager. 

The  discvission  which  has  just  been  summarized  has  proceeded  with 
an  analysis  of  the  evidence  on  each  controverted  issue  in  order  to 
show  the  unsoundness  of  the  appellant's  contention  that  he  should 
prevail  because  the  Bureau's  case  was  based  entirely  on  hearsay. 
This  is  not  to  be  taken  as  a  concession  that  the  material  in  the  grazing 
files,  such  as  the  Larson  summaries  of  the  Hylton  properties,  con- 
stitute hearsay  which  cannot  be  relied  upon  in  this  proceeding.  The 
Department  has  held  that  the  official  grazing  files  are  public  records 
of  which  the  Department  takes  notice  in  rendering  its  decisions. 
M.  P.  Depaoli  and  Som,  A-25978  (March  29,  1951). 

Summaries  of  grazing  operations  contained  in  grazing  files  are 
based  upon  applications  filed  for  grazing  privileges,  statements  by 
licensees  and  permittees,  independent  investigations,  and  other  data. 
They  are  prepared  by  employees  of  the  Bureau  as  part  of  their  regu- 
lar functions  and  in  the  ordinary  course  of  business.  Wliile  they 
may  be  hearsay  in  whole  or  in  part  in  that  the  person  preparing  a 
summary  may  not  have  personal  knowledge  of  all  or  part  of  the  facts 
contained  in  the  summary,  they  fall  in  the  category  of  hearsay  which 
is  generally  considered  to  be  admissible  competent  evidence.  That 
such  evidence  is  not  only  admissible  in  a  proceeding  conducted  under 
the  Administrative  Procedure  Act  but  may  be  relied  upon  is  clearly 
stated  in  the  report  of  the  House  Committee  on  the  Judiciary  on  that 
act  (H.  Kept.  1980,  79th  Cong.,  2d  sess.).  Commenting  on  section 
7(c),  the  committee  stated: 

*  *  *  while  the  exclusionary  "rules  of  evidence"  do  not  apply  except  as  the 
agency  may  as  a  matter  of  sound  practice  simplify  the  hearing  and  record  by 
excluding  improper  or  unnecessary  matter,  the  accepted  standards  and  prin- 
ciples of  probity,  reliability,  and  substantially  of  evidence  must  be  applied. 
These  are  standards  or  principles  usually  applied  tacitly  and  resting  mainly 
upon  common  sense  which  people  engaged  in  the  conduct  of  responsible  affairs 
instinctively  understand.  But  they  exist  and  must  be  rationally  applied.  They 
are  to  govern  in  administrative  proceedings.  These  requirements  do  not  pre- 
clude the  admission  of  or  reliance  upon  technical  reports,  surveys,  analyses, 
and  summaries  where  appropriate  to  the  subject  matter.  *  *  *  [Italic  supplied.] 

The  fact  that  the  compiler  of  a  summary  or  report  which  is  in- 
troduced into  evidence  is  not  present  for  cross-examination  is  not 
violative  of  the  Administrative  Procedure  Act.  This  is  indicated  in 
the  WiUapoint  Oysters  case  where  the  court  refused  to  sustain  an 
objection  to  the  admission  of  certain  hearsay  evidence  "primarily 
consisting  of  documentary  reports  of  certain  inspectors  of  the  Food 
and  Drug  Administration  not  present  for  cross-examination"  (174 
F.  2d  at  690) .  See  also  E.  K,  Hardison  Seed^  Co.  v.  Jones,  149  F.  2d 
252  (6th  Cir.  1945),  sustaining  the  admissibility  of  the  report  of  a 
government  seed  analyst  who  was  not  present  to  identify  the  report. 

It  must  be  conceded  that  grazing  files  often  contain  material  which, 
considered  by  itself,  is  almost  completely  lacking  in  probative  value. 
For  example,  the  Larson  summary  of  the  Hylton  operations  gives  the 
numbers  of  livestock  as  3,336  cattle,  3,940  sheep,  and  150  horses.  The 
summary  states  as  to  the  source  of  these  figures  "See  record  of  Bank 
Count  and  Summary  in  Hylton  Ranches,  Inc.  case  file."    The  only 
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record  in  the  Hylton  file  is  a  sheet  of  note  paper  carrying  the  pen- 
cilled heading  "Lee  Hylton  Priority — Bank  Count"  and  then  a 
pencilled  tabulation  of  numbers  of  cattle,  sheep,  and  horses  for  the 
years  1929  to  1934,  inclusive,  also  a  computation  of  the  best  2-year 
average.  The  paper  is  undated  and  unsigned  and  does  not  state 
whether  the  figures  were  taken  from  bank  records  or  from  what  bank. 
This  kind  of  evidence  could  not  stand  up  against  any  competent 
contrary  evidence  of  any  substantiality.  It  just  happened  in  this 
case  that  the  figure  on  cattle  was  corroborated  by  Hylton's  own 
testimony. 

The  point  made  here  is  that  merely  because  the  official  files  are  to 
be  considered  as  competent  evidence,  material  in  a  file  is  not  to  be 
accepted  as  probative  simply  because  it  is  contained  in  an  official  file. 
The  weight  to  be  given  a  file  depends  upon  the  contents  of  the  file. 
The  entire  file  is  to  be  evaluated  along  with  the  testimony  and  other 
evidence  adduced  at  the  hearing  in  order  to  determine  where  the 
truth  or  probable  truth  lies. 

Applying  all  the  tests  and  considerations  which  have  been  set  forth 
in  this  decision,  I  conclude  that  the  appellant  has  failed  to  show  any 
error  in  the  Director's  decision. 

Therefore,  pursuant  to  the  authority  delegated  to  the  Solicitor  by 
the  Secretary  of  the  Interior  (sec.  23,  Order  No.  2509,  as  revised;  IT 
F.R.  6794,  the  Director's  decision  is  affirmed. 

Edmund  T.  Fritz, 

Deputy  Solicitor. 

NESTOR  STOREY,  Appellant 
A-27442  Decided  July  1,  1957 

4.3  Apportionment  of  the  Federal  Range — Individual  Allotments 

The  fact  that  an  allocation  of  Federal  range  leaves  a  section  of  privately  con- 
trolled land  isolated  from  the  remainder  of  an  operator's  land  does  not  of 
itself  require  a  revision  of  the  allocation. 

4.4  Apportionment  of  the  Federal  Range — Lands  Additionally  Available 

Where  the  district  area  manager  has  apportioned  newly  available  Federal  range 
among  several  applicants  upon  the  basis  of  Class  2  water,  each  of  which 
applicants  has  water  to  service  some  or  all  of  the  land  available,  so  that  the 
land  awarded  each  lies  closest  to  his  water,  and  there  are  no  factors  of  good 
range  management  indicating  another  disposition,  the  allocation  will  not  be 
disturbed  upon  appeal. 

DECISION 

Nestor  Storey  has  appealed  to  the  Secretary  of  the  Interior  from 
a  decision  dated  November  8,  1956,  of  the  Director  of  the  Bureau 
of  Land  Management  which  affirmed  the  rejection  in  part  of  his 
application  for  grazing  privileges  in  New  Mexico  Grazing  District 
No.  2. 

The  appellant  has  applied  for  grazing  privileges  on  sees.  3,  4,  9, 
the  northwest  diagonal  half  of  sec.  10,  sec.  21,  and  almost  all  of 
sec.  28,  T.  3  N.,  K.  1  W.,  N.M.P.M.    This  land  had  become  available 
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for  reallocation  as  the  result  of  the  cancellation  in  1952  of  the 
grazing  allotment  of  the  Abeytas  community. 

At  one  time  the  grazing  allotment  of  the  Abeytas  community  cov- 
ered almost  all  of  T.  3  N.,  K.  1  W.,  and  a  strip  of  sections  to  the  east 
lying  between  the  township  and  the  Kio  Puerco.  In  1934  the  graz- 
ing rights  in  the  tow^nship  were  divided  between  the  Abeytas  com- 
munity and  the  Lopez  community  so  that  the  Abeytas  community 
retained  grazing  privileges  on  the  eastern  two-thirds  of  the  township. 
The  Abeytas  community  allotment  was  serviced  by  water  from  the 
Rio  Puerco  and  a  well  on  sec.  14,  which  apparently  were  owned  by 
Secundino  Abeyta.  In  May  1942,  Bryan  and  Mumford  acquired  these 
water  rights.  In  1945,  Bryan  and  Mumford  and  the  members  of 
the  Abeytas  community  entered  into  an  agreement  for  the  severance 
and  fencing  of  Bryan  and  Mumford  from  the  community.  This  left 
the  community  with  an  allotment  consisting  of  sees.  1,  3,  4,  9,  the 
northwest  diagonal  half  of  sec.  10,  sec.  21,  and  almost  all  of  sec.  28. 
It  appears  that  the  community  also  held  sees.  2  and  16  under  lease 
from  the  State  of  New  Mexico.  However,  this  reduced  allotment 
had  no  water  of  its  own.  Therefore,  it  utilized  a  well  controlled  by 
Storey  (or  his  father)  in  sec.  36,  T  4  N.,  R.  1  W.  In  order  to  obtain 
water  for  the  community,  the  Bureau  of  Land  Management  drilled 
a  well  in  sec.  21  and  the  community  constructed  an  earthen  tank  in 
sec.  2.  In  1948,  at  his  request.  Storey  was  severed  from  the  Abeytas 
community  and  awarded  sec.  1  as  an  individual  allotment.  When 
sec.  1  was  fenced  in  1951,  the  community  was  separated  from  Storey's 
well  in  sec.  36. 

It  appears  that  the  well  in  sec.  21  either  because  of  inadequate 
maintenance  or  inherent  deficiencies  failed  to  provide  adequate  water 
for  the  community  and  was  abandoned  and  that  the  earthen  tank 
in  sec.  2  at  best  provided  water  for  only  part  of  the  year.  The 
community  was  thus  left  without  a  source  of  full-time  water  with 
which  to  service  its  allotment.  Therefore,  in  October  1952,  the  area 
manager,  after  having  given  the  community  a  final  opportunity  to 
develop  water,  canceled  its  allotment. 

Prior  to  the  cancellation  Storey  had,  in  June  1952,  acquired  the 
community  rights  to  State  sees.  2  and  16. 

The  intervenors  and  the  appellant  filed  applications  for  the  Fed- 
eral range  made  available  by  the  cancellation  of  the  Abeytas  com- 
munity allotment.  The  area  manager,  following  the  recommendation 
of  the  district  advisory  board,  allocated  sec.  28  to  Moody,  whose 
ranch  abuts  it  on  the  south,  sec.  21,  Sy2Ni/2?  ^1/2  of  sec.  9,  and  the 
northwestern  diagonal  one-half  of  sec.  10  to  Bryan  and  Mumford^ 
and  the  ^1/2X1/2  sec.  9  and  sees.  3  and  4  to  Storey. 

Storey  appealed  this  allocation  to  a  hearing  examiner  and,  from 
the  affirmance  of  it,  to  the  Director  of  the  Bureau  of  Land  Manage- 
ment. He  has  duly  taken  this  appeal  from  the  Director's  decision 
upholding  the  prior  decisions. 

Grazing  privileges  in  New  Mexico  Grazing  District  No.  2  are 
awarded  on  the  basis  of  full-time  water.  Moody  controls  water  in 
sec.  31,  T.  3  N.,  R.  1  W.,  and  in  sec.  2,  T.  2  N.,  R.  1  W.  Bryan  and 
Mumford  have  a  well  located  in  sec.  14,  T.  3  N.,  R.  1  W.    There  is 
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no  question  but  that  each  of  these  wells  has  adequate  capacity  to 
service  the  areas  awarded  to  the  intervenors.  Similarly,  it  appears 
that  Storey  has  sufficient  water  to  service  the  area  awarded  to  him 
and,  in  addition,  the  sections  in  dispute. 

Insofar  as  the  land  in  question  is  concerned  all  the  water  is  class  2 
water,  that  is,  water  which  qualifies  as  "full-time  water"  (43  CFR, 
1956  Supp.,  161.2(o)),  but  which  is  not  "prior  water"  {id.  161.2(p) 
(1) ).  The  storage  tank  in  sec.  2,  which  Storey  now  controls,  is  not 
full-time  water  but  it  was  considered  as  a  basis  for  extending  the 
area  which  could  be  serviced  by  his  well  in  sec.  36.  Federal  range 
available  on  the  basis  of  class  2  water  is  to  be  awarded  to  applicants 
who  can  properly  graze  it  in  connection  with  a  livestock  operation 
which  involves  the  use  of  such  water.     {Id.  161.6(b)  (ii).) 

The  allocation  as  made  awarded  to  Moody  and  Bryan  and  Mumf ord 
range  much  closer  to  their  water  than  to  the  appellant's.  On  the 
basis  of  location  of  water  and  ease  of  access,  it  would  appear  that 
the  allocation  made  by  the  area  manager  is  reasonable  and  therefore 
ought  to  be  affirmed. 

The  appellant,  however,  contends  that  since  he  is  the  successor 
to  all  that  the  community  had,  by  virtue  of  his  acquisition  of  the 
State  lease  to  sees.  2  and  16,  he  ought  to  get  the  whole  of  its  allot- 
ment. The  difficulty  with  this  argument  is  that  the  community  al- 
lotment was  canceled  because  the  community  had  failed  to  develop 
full-time  water  to  service  its  allocation.  The  community's  last  source 
of  full-time  water,  outside  the  area  now  at  issue,  was  the  appellant's 
well  in  sec.  36.  'Wlien  the  community  was  denied  access  to  this 
water,  upon  the  initiative  of  the  appellant,  its  difficulties  become 
fatal.  In  its  last  phase  the  community  allotment  was  theoretically 
independent  of  any  outside  source  of  water.  Thus  when  its  range 
became  available  for  allocation,  it  was  proper  to  dispose  of  it  on 
the  basis  of  all  water  available  to  service  it,  not  simply  on  the  basis 
of  which  water  had  last  serviced  it.  Consequently,  it  is  my  opinion 
that  the  area  manager  approached  the  problem  correctly  and  that 
his  allocation  is  a  reasonable  one. 

It  is  true  that  the  allocation  leaves  sec.  16  isolated  from  the  rest 
of  appellant's  range.  However,  in  some  circumstances  such  a  result 
cannot  be  avoided  unless  the  parties  agree  to  some  arrangement 
which  prevents  it.  Aside  from  the  possibility  of  an  exchange  of 
use,  the  appellant  may  be  able  to  utilize  sec.  16  if  he  is  given  per- 
mission to  cross  sec.  9  under  suitable  conditions,  if  such  use  is 
feasible.  See  M.  S.  Major.,  Carlos  P.  Sanchez^  Intervener^  A-23834 
(October  28,  1944) ;  43  CFR,  1956  Supp.,  161.8(c). 

Therefore,  pursuant  to  the  authority  delegated  to  the  Solicitor 
by  the  Secretary  of  the  Interior  (sec.  23,  Order  No.  2509,  as  revised, 
17  F.R.  6794),  the  decision  of  the  Director  of  the  Bureau  of  Land 
Management  is  affirmed. 

Edmund  T.  Fritz, 

Deputy  Solicitor. 
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MAHAFEEY  LIVESTOCK,  INC.,  Appellant 
A-27441  Decided  July  m,  1957  64  I.D.  290 

6.1  Base  Property  (Land) — Dependency  by  Use 

Where  subsequent  to  a  decision  of  a  hearing  examiner,  a  provision  of  the 
Federal  Range  Code  relating  to  the  method  of  computing  the  dependency  by 
use  or  priority  to  be  attached  to  base  property  is  amended,  the  amended  pro- 
vision should  be  applied  in  adjudicating  the  future  grazing  privileges  of  an 
applicant  for  grazing  rights. 

8.1  Cancellation  and  Reduction — Reduction  Through  Operation  of  Law 

Failure  to  use  the  base  property  to  its  full  extent  for  more  than  two  years  did 
not  result  in  a  loss  of  the  dependency  by  use  under  section  161.6(e)  (9)  of 
the  Federal  Range  Code. 

15.3  Review  Proceedings — Rehearing 

Where  the  dependency  by  use  of  base  property  is  determined  on  the  basis  of 
the  record  of  forest  permits  issued  to  the  applicant's  predecessors  and  the 
applicant  shows  that  permits  for  additional  livestock  from  the  same  base 
may  have  been  overlooked  but  the  evidence  in  the  record  is  inconclusive,  the 
case  will  be  remanded  for  a  redetermination  of  the  priority  of  the  base 
property. 

DECISIOIT 

Mahaffey  Livestock,  Inc.,  has  appealed  to  the  Secretary  of  the 
Interior  from  a  decision  of  the  Director,  Bureau  of  Land  Manage- 
ment, dated  November  1,  1956,  which  affirmed  in  part  the  decision  of 
the  hearing  examiner,  dated  June  8, 1955,  which  made  certain  findings 
regarding  the  commensurability  and  dependency  by  use  of  the  ap- 
pellant's base  property. 

On  December  20,  1953,  the  appellant  filed  an  application  for  a 
license  to  graze  upon  the  Federal  range  in  Idaho  Grazing  District 
No.  4  a  total  of  13,160  animal  unit  months  during  the  1954  grazing 
season.  In  addition  the  appellant  applied  for  non-use  authorization 
for  a  total  of  10,120  animal  unit  months,  making  a  grand  total  of 
23,280  AUMS. 

By  letter  dated  March,  3,  1954,  the  district  range  manager  notified 
the  appellant  that  a  license  would  be  granted  it  to  graze  a  total  of 
10,353  AUMS  on  the  Federal  range,  and  granted  an  additional  746 
AUMS  as  "qualified  non-use,"  thus  reducing  the  active  use  2,807  aums 
and  the  non-use  9,374  aums  from  what  the  appellant  applied  for. 

From  this  decision  an  appeal  was  made  to  the  hearing  examiner 
and  a  hearing  was  held  on  December  3,  4,  and  6,  1954.^ 

On  June  8,  1955,  the  hearing  examiner  issued  his  decision  which 
concluded  that  the  appellant's  base  property  originally  qualified  for 
12,994  AUMS,  but  that  through  appellant's  failure  to  exercise  the  full 
range  privileges  it  applied  for  in  1954,  under  the  provisions  of  sec- 
tion 161.6(c)(9)  of  the  Federal  Range  Code  (43  CFR,  1954  ed.), 
the  appellant's  base  properties  had  lost  their  dependency  by  use  in 
excess  of  7,712  aums. 

In  reaching  his  determination  that  the  appellant's  base  property 
originally  qualified  for  12,994  aums,  the  examiner  discussed  the  three 

1  The  appellant  had  also  appealed  to  the  examiner  from  decisions  dated  March  14, 
1952,  and  March  10,  1953,  which  denied  in  part  his  applications  for  grazing  privileges 
for  the  1952  and  1953  grazing  seasons,  respectively.  The  issues  involved  in  those  appeals 
were  essentially  the  same  as  those  involved  in  the  March  3,  1954,  decision  and  were 
therefore  covered  by  the  hearing. 
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principal  divisions  of  the  base  property,  i.e.,  the  "Original  Base," 
the  Benson  property,  and  the  Idaho  Livestock  Company  property, 
and  assigned  priorities  to  them  as  follows: 

Original  Base . 8,450  AUMs 

Benson  Base 583  AUMs 

Idaho  Livestock  Base 3,961  AUMs 

Total 12,994  AUMs 

In  its  appeal  to  the  Director  from  the  examiner's  decision,  the 
appellant  contended  the  examiner  had  erred  in  finding  that  its  base 
properties  were  originally  qualified  for  only  12,994  aums  whereas  the 
qualification  should  be  for  19,589  aums,  and  that  the  appellant  had 
not  lost  its  dependency  by  use  in  excess  of  7,712  aums. 

In  his  decision  of  November  1,  1956,  the  Director  concluded: 
(1)  that  the  appellant  owns  or  controls  base  property  commensurate 
for  3,094  animal  units;  (2)  that  the  appellant's  base  property  has  a 
dependency  by  use  of  priority  of  11,094  aums;  and  (3)  that  the  ap- 
pellant's base  properties  have  not  lost  their  dependency  by  use  under 
the  provisions  of  section  161.6(c)  (9)  of  the  Federal  Range  Code  then 
in  force.  To  arrive  at  the  figure  of  a  total  priority  of  11,094  aums, 
the  Director  re-appraised  the  three  divisions  of  the  appellant's  base 
properties  as  follows:  Original  Base,  6,957  aums;  Benson  Base,  540 
aums;  Idaho  Livestock  Base,  3,597  aums. 

In  its  appeal  to  the  Secretary,  the  appellant  states  that  the  Di- 
rector's decision  is  in  error  in  the  following  respects : 

(1)  In  fixing  the  priority  of  the  "Original  Base"  lands  at  only 
6,957  AUMS. 

(2)  In  fixing  the  priority  of  the  "Benson  Base"  lands  at  only 

540  AUMS. 

(3)  In  limiting  the  appellant's  base  property  to  a  dependency  by 
use  or  priority  of  11,094  aums. 

The  appellant  expressly  states  that  it  is  raising  no  issue  with  the 
Director's  decision  so  far  as  the  Idaho  Livestock  Base  is  concerned. 
It  is  necessary  therefore  to  consider  only  the  correctness  of  the  Di- 
rector's decision  with  respect  to  the  Original  Base  and  the  Benson 
Base. 

Original  Base 

In  his  decision  regarding  the  priority  of  the  Original  Base  prop- 
erties the  Director  stated  as  follows: 

Based  upon  the  number  of  livestock  shown  by  the  mortgages,  and  the  period  of 
use  above  set  forth,  i.e.  5%  months  for  cattle,  5i/^  months  for  horses,  and  3% 
months  for  sheep  plus  1,250  sheep  for  four  months  at  40  percent  Federal  range 
use,  it  is  determined  that  appellant's  predecessor  in  interest  customarily  and 
properly  utilized  public  domain  feed  in  the  following  amounts : 

Aums 

July  1,  1929  to  December  31,  1929 3,843 

January  1,  1930  to  December  31,  1930 5,782 

January  1,  1931  to  December  31,  1931 7,581 

January  1,  1932  to  December  31,  1932 8,601 

January  1,  1933  to  December  31,  1933 9,160 

January  1,  1934  to  July  1,  1934 3,318 

The  average  annual  amount  of  forage  that  was  utilized  by  the  livestock  opera- 
tion during  the  above  priority  period  is  concluded  to  be  7,657  animal  unit  months. 
[Reference  to  section  101.2(g)  (i)  of  the  Federal  Range  Code  in  existence  at  the 
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time  of  the  hearing.]  As  stated  in  the  Hearing  Examiner's  decision,  appellant's 
predecessor  made  two  transfers  in  the  total  amount  of  700  animal  unit  months 
from  this  base  property.  Tliese  transfers  would  reduce  the  priority  of  the  origi- 
nal base  property  to  6,957  animal  unit  months. 

The  appellant  does  not  dispute  the  figures  used  by  the  Director 
quoted  above,  but  contends  that  the  method  of  computation  from 
these  figures  of  the  total  aums  to  which  it  is  entitled  was  in  error. 
The  appellant  asserts  that  the  Director  should  have  chosen  the  two 
best  consecutive  years,  1932  and  1933,  in  the  priority  period  and 
divided  the  sum  of  the  addition  of  the  aums  in  these  years  by  2  to 
determine  the  grazing  privileges  for  the  Original  Base  properties. 
Using  this  method  the  total  aums  is  8,880  aums,  rather  than  the  lesser 
sum  of  7,657  aums  determined  by  adding  the  sums  of  each  of  the 
5  priority  years  and  dividing  by  5. 

The  Federal  Eange  Code  of  March  16, 1938  (3  F.E.  604),  provided 
in  section  2  as  follows: 

(g)  Land  dependent  hy  use  means  forage  land  which  was  used  in  livestock 
operations  in  connection  with  the  same  part  of  the  public  domain,  which  part  is 
now  Federal  range,  for  any  three  years  or  for  any  two  consecutive  years  in  the 
5-year  period  immediately  preceding  June  28,  1934,  and  which  is  offered  as  base 
property  in  an  application  for  a  grazing  license  or  a  permit  filed  before  June  28, 
1938.  Land  will  be  considered  dependent  by  use  only  to  the  extent  of  that  part 
of  it  necessary  to  maintain  the  average  number  of  livestock  grazed  on  the  public 
domain  in  connection  with  it  for  any  three  years  or  for  any  two  consecutive  years^ 
whichever  is  the  more  favorable  to  the  applicant,  during  the  5-year  period  imme- 
diately preceding  June  28,  1934.    [Emphasis  supplied  in  the  last  sentence.] 

In  1942,  this  provision  was  revised  to  read  as  follows  (43  CFR, 
Cum.  Supp.,  501.2)  : 

(g)  "Land  dependent  by  use"  means  forage  land  which  is  of  such  character 
that  the  conduct  of  an  economic  livestock  operation  requires  the  use  of  the  Fed- 
eral range  in  connection  with  it  and  which,  in  the  5-year  period  immediately 
preceding  June  28,  1934  (hereinafter  referred  to  as  the  "priority  period"),  was 
used  as  a  part  of  an  established,  permanent,  and  continuing  livestock  operation 
for  any  two  consecutive  years  or  for  any  three  years  in  connection  with  substan- 
tially the  same  part  of  the  public  domain,  now  part  of  the  Federal  range,  except 
that  in  any  area  placed  within  a  grazing  district  after  June  28,  1938,  or  in  any 
area  added  to  an  existing  grazing  district  after  that  date,  the  priority  period  shall 
be  the  five  years  immediately  preceding  the  date  of  the  order  establishing  such 
district  or  effecting  such  addition,  as  the  case  may  be  *  *  *. 

(1)  The  dependency  by  use  in  no  event  shall  exceed  the  average  annual  amount 
of  forage  that  was  customarily  and  properly  utilized  by  the  livestock  operation 
during  the  priority  period  on  that  part  of  the  public  lands  which,  at  the  time  of 
the  issuance  of  the  license  or  permit,  is  Federal  range. 

On  December  11,  1946,  Part  501,  43  CFR  was  redesignated  Part 
161,  43  CFR,  and  section  501.2(g)  became  section  161.2(g)  without 
any  change  in  text  (11  F.R.  14496).  The  revision  of  1942  remained 
in  effect  until  the  complete  revision  of  the  Federal  Range  Code 
which  became  effective  on  January  22,  1956  (43  CFR,  1956  Supp., 
Part  161). 

On  October  11,  1951,  the  Chief  Counsel  of  the  Bureau  of  Land 
Management  stated  in  a  memorandum  to  the  Chief,  Division  of 
Range  Management,  that  under  the  provisions  of  43  CFR  161.2(g) 
(1)  the  use  made  of  the  Federal  range  in  each  of  the  priority  years 
must  be  included  in  determining  the  dependency  by  use  of  base 
properties. 

The  Federal  Range  Code  of  January  1956  now  provides  in  section 
161.2 (k)  (3)  as  follows: 
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(3)  The  extent  to  which  grazing  licenses  or  permits  will  be  granted  on  the 
basis  of  dependency  by  use  of  land  shall  be  governed  by  the  following  : 

(i)  It  shall  not  exceed  the  average  annual  amount  of  forage  customarily  and 
properly  utilized  by  the  livestock  operation  computed  on  the  basis  of  any  two 
consecutive  years  or  any  three  years  in  which  use  was  actually  made  during  the 
priority  period,  whichever  is  more  favorable  to  the  applicant,  on  that  part  of  the 
public  land  which,  at  the  time  of  the  issuance  of  the  license  or  permit,  is  Federal 
range.     [Emphasis  supplied.] 

The  1956  Code,  therefore,  re-established  the  formula  originally 
incorporated  in  the  1938  Code  for  determining  dependency  by  use.^ 

The  appellant's  application  for  grazing  privileges  which  gave 
rise  to  this  appeal  was  for  the  1954  grazing  season.  Obviously, 
since  the  1954  grazing  season  has  long  since  passed,  the  case  would 
be  meet  except  for  the  fact  that  the  issues  involved  are  continuing 
in  nature  and  involve  an  adjudication  of  the  appellant's  future 
grazing  privileges  on  the  Federal  range.  Since  the  result  of  the 
present  appeal  will  be  a  determination  of  the  appellant's  future 
rights,  the  provisions  of  the  1956  Federal  Range  Code  are  applicable- 
Under  the  provisions  of  this  Code  the  applicant  is  entitled  to  select 
any  3  years,  or  any  2  best  consecutive  years,  of  livestock  operation 
during  the  priority  period  as  the  basis  for  computation  of  his  graz- 
ing privileges. 

Therefore,  it  is  concluded  that  the  decision  of  the  Director  was 
in  error  in  computing  the  dependency  by  use  of  the  Original  Base 
and  that  the  priority  of  that  base  property  should  be  recomputed  in 
accordance  with  43  CFR,  1956  Supp.,  161.2(k)(3). 

Benson  Base 

The  portion  of  the  appellant's  base  property  described  as  the 
Benson  Base  was  acquired  by  Stephen  A.  Mahaffey  sometime  in 
1940.  At  the  time  the  property  was  called  the  Benson  estate,  al- 
though previously  grazing  licenses  had  been  issued  for  the  land  from 
1937  to  1939  in  the  name  of  L.  H.  Benson.  The  change  was  made 
in  1940. 

L.  H.  Benson  first  filed  an  application  for  grazing  privileges  in 
February  1937.  The  application  requested  authority  to  graze  275 
animal  units  on  the  Federal  range  from  May  1  to  November  1.  The 
application  stated  that  for  50  years  the  applicant  had  usually  grazed 
475  animal  units  on  the  public  domain.  The  record  shows  that 
L.  H.  Benson  was  allowed  a  grazing  license  for  10  cattle  and  75 
horses  from  4/1  to  6/1.    Subsequent  licenses  were  issued  as  follows: 

1938—75  horses     5/1  to  7/1 

1939— Non-use 

1940 — Non-use — Benson  estate. 

At  the  hearing,  mortgage  records  for  three  of  the  priority  years 
were  introduced  in  evidence.  These  records  showed  that  in  1931 
Claude  H.  Benson,  Levin  II.  Benson,  and  Henry  "\V.  Benson,  co- 
partners doing  business  as  C.  H.  Benson  &  Sons,  executed  a  mortgage 
for  116  horses,  295  cattle,  100  calves,  and  1,018  sheep,  for  a  total 
of  614  animal  units,  not  including  calves.     In  March  1932,  C.  H. 


2  See  memorandum  dated  September  28,  1955,  from  Director  Bureau  of  Land  Manage- 
ment, to  the  Secretary,  transmitting  the  1956  revision  of  the  range  code  for  approval. 
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Benson  &  Sons  mortgaged  96  horses,  223  cattle,  and  815  sheep  for  a 
total  of  482  animal  units.  In  August  1933,  a  mortgage  was  executed 
by  Nora  E.  Benson  (widow  of  C.  H.  Benson),  Levin  H.  Benson, 
H.  W.  Benson,  and  Nora  E.  Benson  as  administratrix,  for  604  cattle 
and  113  horses  for  a  total  of  717  animal  units.  The  mortgage  rec- 
ords thus  indicated  that  the  Bensons  together  ran  an  average  of 
approximately  600  animals  units  during  three  of  the  priority  years. 
In  his  decision,  however,  the  hearing  examiner  concluded  that  the 
mortgage  records  submitted  in  evidence  were  not  indicative  of  the 
livestock  operations  conducted  by  L.  H.  Benson. 

These  mortgage  records  are  a  combined  mortgage  of  Claude  H.  Benson,  Levin 
H.  Benson  and  Henry  W.  Benson.  Tlie  range  privileges  to  which  the  appellant 
succeeded,  are  those  issued  to  L.  H.  Benson.  *  *  *  On  the  basis  of  the  evidence 
presented  there  is  no  way  of  determining  the  number  of  the  mortgaged  livestock 
that  were  actually  owned  by  L.  H,  Benson ;  nor  does  it  appear,  in  view  of  the 
application  and  in  the  light  of  the  testimony  of  L.  H.  Benson,  that  the  number 
of  livestock  indicated  in  the  original  application  is  an  accurate  reflection  of  those 
run  during  the  priority  period.  Benson  testified  that  his  livestock  were  taken 
to  the  National  Forest  in  June  and  from  June  to  November  used  the  National 
Forest  and  the  public  domain  concurrently.  The  inference  to  be  drawn  from  the 
application  and  Benson's  testimony  is  that  all  of  his  livestock  ran  a  portion  of 
the  year  upon  the  National  Forest.  Benson  did  not  maintain  in  either  his  testi- 
mony or  his  application  that  his  livestock  used  the  Federal  range  from  May 
until  October  except  upon  a  percentage  basis  with  the  National  Forest.  It  is 
therefore  concluded  that  the  record  of  the  forest  permit  introduced  in  evidence 
reflects  the  number  of  livestock  operated  by  Benson  during  the  priority  period. 

On  the  basis  of  the  record  of  forest  permits  issued  to  L.  N.  Benson, 
the  hearing  examiner  concluded  that  L.  H.  Benson  grazed  290  animal 
units  in  1929,  225  in  1930,  225  in  1931,  180  in  1932,  125  in  1933,  and 
430  in  1934.  The  examiner  also  concluded  that  on  the  basis  of 
testimony  by  Benson  at  the  hearing  and  information  submitted  by 
the  Forest  Service,  "the  Benson  livestock  used  the  public  domain 
from  May  1  until  they  were  permitted  on  the  National  Forest;  that 
during  the  time  they  were  on  the  National  Forest  they  utilized 
public  domain  feed  approximately  25  percent  of  the  time  and  that 
after  the  period  of  use  upon  the  National  Forest  they  were  brought 
back  to  the  home  ranch." 

The  examiner,  therefore,  concluded  that  L.  H.  Benson  "custom- 
arily and  properly  utilized"  the  Federal  range  in  the  following 
amounts : 

Period  of  use  Animal  unit  montha 

July  1,  1929  to  July  1,  1939 691 

July  1,  1930  to  July  1,  1931 656 

July  1,  1931  to  July  1,  1932 570 

July  1,  1932  to  July  1,  1933 337 

July  1,  1933  to  July  1,  1934 663 

and  held  that  the  average  annual  feed  was  583  aums.  This  figure 
was  determined  by  totaling  the  computed  aums  of  feed  consumed 
during  each  of  the  5  priority  years  from  July  through  June,  and 
dividing  by  5. 

The  Director's  decision  approved  as  proper  the  conclusions  of 
the  examiner  that  the  mortgage  records  were  not  indicative  of  the 
livestock  operations  of  L.  H.  Benson,  and  also  the  method  of  com- 
putation in  arriving  at  the  priority  of  the  Benson  base  property. 
However  the  Director  corrected   a   miscalculation  in   some   of  the 
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figures  used  by  the  examiner  and  determined  that  the  total  priority 
should  be  540  aums. 

In  its  appeal  to  the  Secretary  the  appellant  contends  that  the 
Director's  decision  appears  to  be  predicated  entirely  upon  the  Forest 
Service  records,  but  that  only  a  part  of  those  records  were  utilized. 
The  appellant  states  that  the  Forest  Service  records  show  the  actual 
forest  use  of  L.  H.  Benson  and  C.  H.  Benson  to  be  as  follows,  and 
that  "There  is  no  question  that  they  are  not  from  the  same  base 
property" : 

L.  H.  Benson  Forest  Service  Permits 
Year  Period  of  use 

1929  40  horses 6/1-10/31 

1930  25  horses 6/1-10/31 

1000  sheep   1 7/1-10/31 

1931  25  horses 6/1-10/31 

1000  sheep   7/1-10/31 

1932  20  horses 6/1-10/31 

800  sheep   7/1-10/31 

1933  25  horses 6/1-10/31 

100  cattle 6/1-10/31 

1934  55  horses 6/1-10/31 

150  cattle 6/1-10/31 

C.  H.  Benson  Forest  Service  Permits 
Year  Period  of  use 

1929  50  horses 6/1-10/31 

200  cattle 6/1-10/31 

1930  25  horses 6/1-10/31 

200  cattle 6/1-10/31 

1931  25  horses 6/1-10/31 

200  cattle 6/1-10/31 

1932  25  horses 6/1-10/31 

180  cattle 6/1-10/31 

1933  25  horses 6/1-10/31 

138  cattle 6/1-10/31 

1934  25  horses 6/1-10/31 

200  cattle 6/1-10/31 

The  appellant  contends  that  the  combined  use  of  the  National 
Forest  lands  by  L.  H.  Benson  and  C.  H.  Benson  resulted  in  the 
following  numbers  of  livestock  during  the  priority  years: 

Year         Sheep       Cattle    Horses    AUs 

1929  200        90        290 

1930  1000    200    50    450 

1931  1000    200    50    450 

1932  800    180    45    385 

1933  238    50    288 

1934  350    80    450 

The  two  best  consecutive  years  are  1930  and  1931  showing  an 
average  use  of  1000  sheep,  200  cattle,  and  50  horses.  The  appellant 
contends  that  the  Benson  stock  ran  on  the  public  domain  from  turn- 
out season  to  gathering  time ;  that  turn-out  time  for  sheep  would  be 
from  April  15  to  May  1,  and  that  after  the  sheep  came  off  the  forest 
they  would  be  on  the  public  domain  sometimes  as  late  as  Decem- 
ber 15  or  January  1 ;  that  turn-out  time  for  cattle  was  about  May  1 
and  gathering  time  was  any  time  in  November,  depending  on  the 
weather;  and  that  turn-out  time  for  horses  was  about  May  1  and 
gathering  time  about  the  middle  of  December. 

The  appellant  concludes  on  the  basis  of  the  above  figures  that  the 
Benson  Base  is  entitled  to  the  following  aums  : 
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200  cattle  5/1-0/1—100%  Federal  range  use 200  AUMs 

200  cattle  6/1-10/81—25%  Federal  range  use 250  AUMs 

200  cattle  10/31-12/1—100%  Federal  range  use 200  AUMs 

1000  sheep  5/1-7/1—100%,  Federal  range  use 400  AUMs 

1000  sheep  7/1-10/31—25%  Federal  range  use 200  AUMs 

1000  sheep  10/31-12/1—100%  Federal  range  use 200  AUMs 

50  horses  5/1-0/1-100%  Federal  range  use 50  AUMs 

50  horses  6/1-10/31—25%  Federal  range  use 62  AUMs 

50  horses  10/31-12-1—100%  Federal  range  use 50  AUMs 

Total 1612  AUMs 

In  its  appeal  to  the  Director  the  appellant  pointed  out  that  from 
1922  until  his  death  in  1933  Claude  H.  Benson  operated  a  ranch 
known  as  the  Claude  Benson  ranch.  Simultaneously,  Claude  H. 
Benson  and  his  sons,  L.  H.  Benson  and  Henry  Benson,  operated  a 
partnership  known  as  Claude  H.  Benson  and  Sons.  This  stock  farm 
operation  operated  from  the  Claude  Benson  Ranch  and  from  the 
Henry  Benson  Ranch  which  was  created  by  land  deeded  to  Henry 
Benson  in  1922  from  his  father  and  mother. 

After  the  death  of  Claude  Benson  the  partnership  operation  con- 
tinued until  1935  when  the  Henry  Benson  Ranch  passed  to  the 
Federal  Land  Bank.  Thereafter,  L.  H.  Benson  ran  the  Claude 
Benson  Ranch  until  it  was  sold  to  Stephen  A.  Mahaffey,  Sr.,  in 
1940.  In  view  of  this  history  the  appellant  contended  that  on  the 
basis  of  the  mortgage  records,  the  Forest  Service  records,  the  so- 
called  "Booker  breakdown"  (an  analysis  of  the  Benson  estate  pre- 
pared in  October  1941,  by  Edward  Booker,  an  employee  of  the 
Grazing  Service,  which  gave  the  combined  Benson  bases  total  qual- 
ifications of  650  animal  units),  the  original  application  of  L.  H. 
Benson  and  the  testimony  of  L.  H.  Benson  and  Floyd  Whittaker,, 
the  Benson  base  was  reasonably  entitled  to  the  following  animal 
unit  months: 

204  cattle  5/1-6-1—100% 204  AUMs 

204  cattle  6/1-10/1—25% 255  AUMs 

204  cattle  10/1-12/1—100% 408  AUMs 

1113  sheep  5/1-6/1—100%, 222  AUMs 

1113  sheep  6/1-10/1—25% 278  AUMs 

1113  sheep  10/1-12/1—100% 444  AUMs 

25  horses  5/-6/1— 100% 25  AUMs 

25  horses  6/1-10/1—25% 31  AUMs 

25  horses  10/1-12/1—100% 50  AUMs 

78  horses  5/1-12/1—100% 624  AUMs 

25%  to  Whittakers . 635 

75%  to  appellant 1906 

3  In  1938  Floyd  Whittaker  purchased  the  Henry  Benson  ranch  from  the  Federal  Land 
Bank.  According  to  Whittaker's  testimony  an  oral  agreement  was  reached  whereby  Whit- 
taker received  one  quarter  of  the  range  rights  of  the  total  Benson  set-up  and  Stephen 
Mahaffey  received  three  quarters  of  the  rights   (Tr.  71,  75). 

The  Director's  decision  did  not  specifically  discuss  this  contention 
of  the  appellant. 

It  is  obvious  from  this  recital  concerning  the  Benson  Base  that  the 
computation  of  the  priority  of  this  property  has  been  shrouded  in 
considerable  confusion.  The  appellant  has  presented  two  different 
computations  which  vary  considerably  in  result.  Both  computations 
differ  from  those  of  the  Director  and  the  examiner.    With  respect  to 
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the  latters'  computations,  both  excluded  any  consideration  of  the 
forest  permits  issued  to  C.  H.  Benson  during  the  priority  period. 

The  hearing  examiner's  decision  simply  stated  that  the  appellant 
succeeded  to  the  range  rights  allotted  to  L.  H.  Benson  and  whether 
L.  H.  Benson  operated  as  part  of  a  partnership  or  not  was  of  no 
importance.  However,  the  record  shows  that  the  appellant  acquired 
the  Benson  estate  properties  and  therefore  is  entitled  to  all  of  the 
privileges  attached  to  that  property  regardless  of  in  whose  name 
they  were  allotted.  It  is  the  base  property  itself  to  which  the  depend- 
ency by  use  or  priority  attaches  and  not  the  individual  or  group  of 
individuals  who  own  the  property.  The  Director's  decision  merely 
said  that  the  examiner's  method  of  computation  was  proper. 

The  appellant's  contention  that  the  Benson  base  property  origi- 
nally consisted  of  the  Claude  Benson  Kanch  and  the  Henry  Benson 
Kanch  and  that  the  appellant  purchased  the  Claude  Benson  Kanch 
lands  appears  to  be  confirmed  several  times  in  the  record,  both  in 
the  case  files  and  in  the  transcript  of  the  hearing  (Tr.  30,  45-46). 
However,  the  only  testimony  offered  by  the  appellant  regarding  the 
Benson  operations  during  the  priority  years  was  that  of  L.  H.  Benson. 
Mr.  Benson  testified  concerning  the  period  of  use  of  the  forest  lands 
and  the  Federal  range.  He  did  not  testify  about  the  operation  of 
the  Claude  Benson  ranch  or  as  to  any  Forest  Service  permits  issued 
to  Claude  H.  Benson.  The  only  evidence  in  the  record  concerning 
these  permits  appear  to  be  the  appellant's  Exhibit  C,  which  is  a 
history  of  the  L.  H.  Benson  grazing  permits  on  the  Salmon  National 
Forest  apparently  prepared  by  the  Acting  Supervisor  of  the  Salmon 
National  Forest  in  December  1954.  The  document  is  only  a  purported 
summary  showing  the  year,  season  of  use,  number  of  cattle,  sheep, 
and  horses  for  which  permits  were  allowed,  and  the  actual  use  of  the 
allowed  permits.  However,  there  is  no  conflicting  evidence  in  the 
record  casting  doubt  on  the  authenticity  of  this  document  or  the 
information  contained  in  it. 

As  previously  mentioned,  the  decisions  of  the  examiner  and  the 
Director  rely  entirely  on  the  record  of  the  Forest  Service  grazing 
permits  issued  to  L.  H.  Benson  as  evidence  of  the  livestock  opera- 
tions on  the  Benson  base  during  the  priority  period.  The  appellant 
has  shown  on  appeal  that  the  Director  did  not  utilize  all  the  Forest 
Service  permits  in  reaching  his  determination.  The  chattel  mortgage 
records,  which  the  Director  held  were  not  indicative  of  the  actual 
livestock  operations,  nevertheless  show  that  the  Benson  operation 
did  possess  sufficient  livestock  to  utilize  the  combined  allotment  made 
to  L.  H.  Benson  and  C.  H.  Benson.  Therefore,  if  there  was  livestock 
owned  by  Claude  Benson  during  the  priority  period  which  utilized 
the  feed  on  the  Federal  range  from  the  Benson  base  property,  they 
should  be  included  in  the  computation  of  the  priority  of  the  Benson 
base  land  now  owned  by  the  appellant. 

In  the  unsatisfactory  state  of  the  record  with  regard  to  the  deter- 
mination of  the  priority  to  be  assigned  to  the  Benson  base,  I  am 
unable  to  approve  or  disapprove  the  determination  made  by  the  Di- 
rector. It  seems  to  me  that  the  matter  should  be  studied  further. 
This  study  should  include  a  determination  of  the  relationship  between 
the  forest  permits  issued  to  C.  H.  Benson  and  those  issued  to  L.  H. 
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Benson,  the  ownership  of  the  sheep,  cattle,  and  horses  on  the  basis 
of  which  the  permits  were  issued  and  how  and  when  the  sheep, 
cattle,  and  horses  utilized  the  Federal  range.  It  seems  possible  that 
the  Forest  Service  records  may  furnish  some  information  on  these 
points.    Accordingly,  the  case  will  be  remanded  for  this  purpose. 

As  has  been  mentioned  in  regard  to  the  computation  of  the 
priority  of  the  Original  Base,  the  Director  erred  in  computing  the 
priority  on  the  basis  of  the  average  use  made  of  the  Federal  range 
for  each  year  of  the  priority  period  rather  than  selecting  the  two 
best  consecutive  years,  or  any  three  years.  The  record  shows  that 
the  same  error  was  made  in  computing  the  priority  of  the  Benson 
base  property.  Therefore,  even  if  the  appellant's  contention  regard- 
ing the  Claude  H.  Benson  forest  permits  is  ultimately  disallowed, 
the  priority  for  the  Benson  base  should  be  computed  again  under 
the  provisions  of  section  161.2 (k)  (3). 

Therefore,  pursuant  to  the  authority  delegated  to  the  Solicitor  by 
the  Secretary  of  the  Interior  (sec.  23,  Order  No.  2509,  as  revised; 
17  F.R.  6794),  the  case  is  remanded  for  further  consideration  and 
for  a  redetermination  of  the  priorities  of  the  Original  Base  and 
of  the  Benson  base  in  accordance  with  this  decision  . 

Edmund  T.  Fritz, 

Deputy  Solicitor. 


C.  A.  GEORGE,  VERVA  BOWEN,  Apellants 
A-27488  Decided  November  7, 1957 

3.1  Appeal  Procedure — Right  of  Appeal 

Where  a  permittee  has  been  authorized  grazing  privileges  for  many  years  for 
a  class  of  livestock  different  from  that  of  her  predecessor  a  third  party  may 
not  protest  on  the  grounds  that  the  transfer  of  use  did  not  technically  com- 
ply with  the  requirements  of  a  local  district  rule. 

Where  a  permittee  has  been  given  all  the  grazing  privileges  to  which  he  is 
entitled,  he  cannot  complain  of  the  allotment  made  to  others. 

3.12  Appeal  Procedure — Sufficiency  and  Weight  of  Evidence 

In  the  absence  of  persuasive  evidence  that  the  conclusions  are  incorrect,  the 
estimates  of  grazing  capacity  made  in  accordance  with  standard  Bureau 
practices  are  to  be  used  in  determining  the  grazing  capacity  of  public  lands. 

3.13  Appeal  Procedure — Admissibility  of  Evidence 

Where  a  copy  of  a  grazing  permit  cannot  be  found  in  the  Department's  records 
or  produced  by  the  permittee,  the  existence  and  terms  of  the  permit  may  be 
established  by  other  Departmental  records  alluding  to  it  and  by  the  testi- 
mony of  the  permittee. 

DECISION 

C.  A.  George  has  appealed  to  the  Secretary  of  the  Interior  from  a 
decision  dated  March  19,  1957,  by  the  Acting  Director  of  the  Bureau 
of  Land  Management  which  affirmed  a  decision  by  the  hearing  ex- 
aminer reversing  the  allocation  by  the  acting  range  manager  on 
May  16,  1950,  of  the  grazing  use  of  certain  public  lands  known  as 
Cedar  Mountain  Range  in  Colorado  Grazing  District  No.  7  and 
remanding  the  case  for  further  consideration  and  action. 

505071—59 43 
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The  acting  range  manager  had  allowed  J.  E.  Brooks,  C.  A.  George, 
and  Everett  Turgoose,  who  later  were  interveners  at  the  hearing, 
exclusive  use  of  the  disputed  range  for  one  month's  use  in  the  spring 
and  Mrs.  Verva  Bowen  use  during  the  fall  and  winter.  Only  C.  A. 
George  has  appealed  to  the  Secretary  from  the  Acting  Director's 
decision. 

The  facts  are  fully  stated  in  the  hearing  examiner's  decision  and 
need  not  be  restated  here  in  detail.  Briefly,  they  are  as  follows: 
The  Cedar  Mountain  Range  comprises  three  areas:  East  Cedar 
Mountain,  West  Cedar  Mountain,  and  North  Cedar  Mountain.  Mrs. 
Bowen  contends  that  she  is  entitled  to  an  individual  sheep  allotment 
on  the  range,  particularly  in  the  East  Cedar  Mountain  area,  and 
that  she  is  entitled  to  spring  use  of  that  allotment.  The  appellant 
here  contends  that  she  is  not  entitled  to  an  individual  allotment  in 
the  Cedar  Mountain  Range  or  to  spring  use.  Subsequent  to  the 
acting  range  manager's  decision  of  May  16,  1950,  which  was  largely 
unfavorable  to  Mrs.  Bowen,  the  range  manager  recommended  in  a 
memorandum  dated  September  19,  1952,  to  the  Regional  Adminis 
trator,  that  Mrs.  Bowen  be  allowed  an  individual  sheep  allotment 
in  the  East  Cedar  Mountain  area  for  spring-fall  use  and  that  ap- 
pellant George  and  the  other  interveners  be  allowed  West  and  North 
Cedar  Mountains  for  cattle  use  in  common.  The  examiner  con- 
curred in  the  recommendations  and  reversed  the  decision  of  May  16, 
1950,  and  remanded  the  case  for  further  consideration.  The  Acting 
Director  affirmed. 

With  this  in  mind,  we  take  up  the  grounds  for  appeal  as  presented 
by  the  appellant. 

First,  George  argues  that  since  Mrs.  Bowen  could  not  produce  the 
10-year  permit  which  describes  her  grazing  rights  in  the  area  in 
dispute  in  the  years  1941-1951  and  the  Bureau's  records  did  not 
contain  a  copy  of  it,  it  was  error  to  allow  the  existence  of  the  permit 
to  be  proved  by  parole  or  secondary  evidence.^  It  is  well  established 
that  where  a  document  has  been  lost  or  destroyed  without  fault  and 
free  from  circumstances  of  fraud,  the  existence  and  contents  of  the 
document  can  be  established  by  other  evidence.  IV  Wigmore  on 
Evidence,  3d  Ed.,  sees.  1193,  1269. 

Here  Mrs.  Bowen's  testimony  concerning  the  existence  and  terms 
of  the  permit  is  buttressed  by  the  fee  notices  issued  each  year.  Thus 
there  is  substantial  evidence  to  support  the  finding  that  the  term 
permit  was  issued  to  Mrs.  Bowen  and  that  by  its  terms  it  provided 
for  an  "Individual  allotment  for  sheep  adjacent  to  ranch.  Elk  Park," 
which  was  interpreted  by  the  examiner  to  refer  to  two  separate  allot- 
ments, one  in  East  Cedar  Mountain  and  the  other  in  Elk  Park. 

The  next  point  raised  by  George  is  that  the  Acting  Director  erred 
in  holding  that  the  appellant  Avas  estopped  from  questioning  the 
allocations  of  area  of  use  and  that  George  had  been  granted  all  the 
privileges  to  which  he  was  entitled.  The  appellant  says  that  this 
is  erroneous  because  if  George  did  not  receive  range  sufficient  for  the 
number  of  cattle  for  which  permits  had  been  granted,  he  did  have 
standing  to  complain.    However,  since  the  Acting  Director  held  that 

1  This  contention  concerns  the  question  whether  Mrs.  Bowen  had  a  10-year  permit 
giving  her  an  individual  allotment  in  the  East  Cedar  Mountain  area. 
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George  had  been  granted  all  the  privileges  to  which  he  was  entitled, 
it  is  beside  the  point  to  consider  what  George's  rights  would  be  if 
he  had  not  received  such  an  allocation. 

George  also  attacks  the  Acting  Director's  holding  that  the  grazing 
capacity  in  the  West  and  North  Cedar  Mountain  areas  which  would 
be  available  for  George  is  sufficient  to  meet  his  recognized  qualified 
demand.  The  estimates  of  grazing  capacity  w^ere  developed  under 
standard  methods  acceptable  to  the  Bureau  of  Land  Management. 

In  addition,  Kange  Manager  Thompson  made  an  examination  of 
the  area  in  question  (Tr.  102-105)  and,  even  allowing  for  deduc- 
tions in  grazing  capacity  because  of  roughness  of  the  terrain,  steep 
slopes,  timber  and  big  game,  he  concluded  that  the  available  grazing 
capacity  on  the  land  that  would  be  available  to  the  appellant  would 
be  more  than  sufficient  to  meet  his  qualified  demand.^  Thompson 
determined  that  North  and  West  Cedar  Mountains  had  a  grazing 
capacity  of  436  aums,  which  is  substantially  in  excess  of  the  three 
interveners'  total  demand  of  255  aums.     George's  own  demand  is 

90  AUMS. 

The  appellant  offered  as  witnesses  several  livestock  men  who  gave 
as  their  opinion  estimates  of  grazing  capacity  which  were  lower 
than  the  conclusions  of  the  range  survey.  However,  I  believe  the 
range  surveys  are  based  upon  more  careful  examination  of  the  area 
and  more  nearly  represent  the  grazing  capacity  of  the  land.  There- 
fore I  conclude  that  the  examiner's  conclusions  as  to  grazing  capacity 
are  supported  by  substantial  evidence  and  are  proper. 

The  appellant  next  contends  that  the  change  in  class  of  livestock 
from  cattle  to  sheep  was  not  done  properly  in  accordance  with 
established  rules  and  regulations.^  The  Acting  Director's  decision 
adequately  disposes  of  this  argument : 

*  *  *  It  is  evident  from  the  record  that  the  Bureau  recognized  sheep  use  for 
Mrs.  Bowen  and  granted  authority  for  such  a  period  of  13  years.  The  advisory 
board,  in  recommending  action  on  Mrs.  Bowen's  first  application,  dated  January 
11,  1937,  and  all  those  subsequent  during  the  13-year  period,  also  approved  the 
sheep  use.  These  actions  were  proper,  in  accordance  with  the  prevailing  regula- 
tions, and  were  adequate  to  support  the  change  in  class  of  livestock  that  was 
granted.  No  protests  were  received  pertaining  to  class  of  livetock  in  the  area 
in  question  until  the  present  controversy  started.  In  considering  the  local  rule, 
exhibit  H,  it  is  apparent  that  the  authorization  for  change  in  class  of  livestock 
also  was  in  accordance  v/ith  it,  by  the  very  fact  the  advisory  board  consistently 
approved  Mrs.  Bowen's  sheep  use  during  a  long  period.  The  interveners'  objec- 
tions to  change  in  class  of  livestock  and  the  attempt  to  make  a  particular  inter- 
pretation of  the  local  rule,  at  this  late  date,  are  irrelevant. 

The  appellant  also  argues  that  in,  prior  to,  and  for  many  years 
after  1937  Verva  Bowen  and  her  predecessors  in  interest  did  not 
claim  any  right  in  the  Cedar  Mountain  area  and  did  not  inten- 
tionally graze  any  livestock  there.  This  contention  is  refuted  by  the 
testimony  of  Frank  Corbett  (Tr.  150-153),  Verva  Bowen  (Tr.  116- 
124),  John  Bowen  (Tr.  140,  144,  145),  and  Charles  Losbaugh  (Tr. 
218). 

Finally,  the  appellant  says  that  the  Acting  Director  erred  in  hold- 
ing that  the  examiner  was  not  actuated  by  bias.  A  careful  review 
of  the  record  shows  not  the  slightest  warrant  for  this  contention. 

2  The  testimony  of  Range  Conservationist  Snyder  as  to  carrying  capacity  was  substan- 
tially the  same   (Tr.  178-180,   182-183,   185-186). 

3  Mrs.  Bowen's  predecessors,  the  Corbetts,  had  run  cattle  from  the  base  property  up 
to  1937.  In  that  year  Mrs.  Bowen  bought  the  base  property  and  commenced  her  sheep 
operations. 
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The  crux  of  this  case  is  the  issue  already  discussed,  whether  the 
decisions  complained  of  would  deny  the  appellant  the  grazing  de- 
mand to  which  he  is  entitled.  If  he  will  receive  all  the  grazing 
privileges  to  which  he  is  entitled,  he  has  no  right  to  demand  any 
particular  area  of  use  or  to  complain  about  the  grazing  privileges 
granted  to  another.  National  Livestoch  Co.  and  Zack  Gox^  A-21222 
{July  7,  1938) ;  M,  F,  Sullivan,  63  I.D.  269  (1956) ;  Leo  Sheep  Com- 
2>any,  A-2T424  (May  7,  1957) ;  Vem  Parman  et  al.,  A-25715  (De- 
cember 27,  1950).  The  critical  issue  has  been  resolved  against  the 
appellant  and  he  has  failed  to  show  error  in  this.  It  follows  that 
it  is  immaterial  whether  Mrs.  Bowen  had  a  permit  and  what  it 
provided  for,  what  prior  use  she  made  of  the  Cedar  Mountain  range, 
and  whether  the  change  in  use  by  livestock  was  proper  or  not. 

Therefore,  pursuant  to  the  authority  delegated  to  the  Solicitor  by 
the  Secretary  of  the  Interior  (sec.  23,  Order  No.  2509,  as  revised; 
17  F.K.  6794) ,  the  decision  of  the  Acting  Director  is  affirmed. 

Edmund  T.  Fritz, 

Deputy  Solicitor, 


WILLIAM  JENSEN  ET  KL.\  Appellant 
A-27498  Decided  November  15,  1957 

4.1  Apportionment  of  the  Pederal  Range — Area  of  Use 

An  application  for  an  individual  allotment  of  grazing  privileges  controlling  a 
Class  2  base  property  is  properly  rejected  where  the  Federal  range  applied 
for  is  awarded  to  operators  owning  Class  1  base  property  even  though  the 
applicant's  land  almost  surrounds  the  particular  area  of  the  Federal  range. 

DECISION 

William  Jensen  has  appealed  to  the  Secretary  of  the  Interior  from 
a  decision  of  March  27, 1957,  by  the  Associate  Director  of  the  Bureau 
of  Land  Management  which  affirmed  a  hearing  examiner's  decision 
of  July  19,  1954,  denying  Mr.  Jensen's  application  for  additional 
grazing  privileges  in  the  Little  Plills  Unit,  Colorado  Grazing  District 
No.  1  (43  U.S.C,  1952  ed.,  sec.  315b). 

On  December  17,  1951,  Mr.  Jensen  filed  an  application  requesting 
an  individual  allotment  of  1,920  acres  of  Federal  range  on  a  30% 
use  basis  to  graze  1,250  sheep  from  May  1,  1952,  to  June  30,  1952, 
and  from  September  20,  1952,  to  November  15,  1952,  in  the  Little 
Hills  unit.  The  application  was  rejected  in  a  decision  of  March  24, 
1952,  by  the  range  manager,  pending  field  examination  of  the  area 
and  resurvey  of  the  township  in  which  the  lands  applied  for  are 
located.  Thereafter,  by  letter  of  November  10,  1953,  the  range 
manager  rejected  Mr.  Jensen's  application  of  December  17,  1951,  m 
its  entirety. 

As  the  use  for  which  Mr.  Jensen  applied  involved  a  continuing 
issue,  a  hearing  on  his  appeal  from  the  rejection  of  his  application 

1  The  following  persons  were  recognized  as  intervenors  at  the  hearing  in  this  proceed- 
ing and  filed  a  brief  on  the  appeal  to  the  Secretary ;  Thomas  W.  Watkins,  Roy  Harper, 
Mrs.  May  Norman,  Gerald  Oldland,  Ivo  Shults,  John  Oldland,  Richard  Burke,  and  S.  C. 
Sanderson. 
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was  held  on  April  6, 1954,  at  Craig,  Colorado,  before  a  hearing  exami- 
ner. The  appellant,  the  Bureau,  and  a  number  of  the  intervenors  were 
represented  by  counsel  at  the  hearing.  The  issues  for  determination, 
as  formulated  by  the  examiner,  were  (1)  whether  the  appellant  con- 
trols any  class  1  base  property  which  would  support  his  application 
of  December  17, 1951,  (2)  whether  the  appellant  is  entitled  to  grazing 
privileges  based  upon  class  2  property  in  the  amount  applied  for,  and 
(3)  if  so,  in  what  area  he  is  entitled  to  exercise  those  grazing  privi- 
leges.2 

For  many  years  the  appellant  has  grazed  sheep  in  Colorado  and  has 
used  the  Federal  range  in  the  Kangeley  unit  of  Colorado  Grazing 
District  No.  1  in  his  livestock  operation.  He  is  authorized  to  graze 
3,415  sheep  in  this  unit  from  November  16  to  April  30  each  year,  and 
this  use  of  the  range,  based  upon  class  1  property,  is  not  in  dispute 
(pp.  13,  52)  .^  In  addition,  Mr.  Jensen  is  authorized  to  graze  50  sheep 
from  May  1  to  October  31  (18  aum:)  each  year  on  an  80-acre  indi- 
vidual allotment  in  the  Little  Hills  unit  of  the  grazing  district.  This 
80-acre  tract  is  isolated  and  the  appellant's  use  of  it  is  based  upon  his 
control  of  class  2  properties  (pp.  31-33).  His  application  of  Decem- 
ber 17, 1951,  for  additional  grazing  privileges  in  the  Little  Hills  unit 
was  rejected  because  his  base  property  lacked  priority  and  the  avail- 
able range  in  the  Little  Hills  unit  was  completely  allotted  to  livestock 
operators  with  class  1  base  property. 

Testimony  at  the  hearing  indicates  that  the  carrying  capacity  of 
the  Little  Hills  unit,  as  determined  by  a  range  survey  made  in  1946, 
is  13,624  AUMs;  that  with  the  exception  of  48  aums,  these  grazing 
privileges  are  allotted  under  licenses  or  permits  based  upon  class  1 
demand  (pp.  25-27,  52-53).  The  appellant  and  one  other  operator 
in  the  area  have  been  allowed  grazing  privileges  in  the  unit  based 
upon  class  2  property  because  other  users  could  not  make  beneficial 
and  proper  use  of  the  tracts,  isolated  by  patented  lands,  for  which 
class  2  privileges  were  allowed  (pp.  31-33,  52-53,  62-64).  As  this 
testimony  was  uncontroverted,  the  examiner  held  that  the  Federal 
range  in  the  Little  Hills  unit  is  over-obligated  to  class  1  users. 

Section  3  of  the  Taylor  Grazing  Act  {supra)  provides  in  part  that: 

*  *  *  Preference  shall  be  given  in  the  issuance  of  grazing  permits  to  those 
within  or  near  a  district  who  are  landowners  engaged  in  the  livestock  business, 
bona  fide  occupants  or  settlers,  or  owners  of  water  or  water  rights,  as  may  be 
necessary  to  permit  the  proper  use  of  lands,  water  or  water  rights  owned,  occu- 
pied, or  leased  by  them  *  *  *. 

The  Federal  range  code  provides  that  where  there  is  insufficient  forage 
on  the  Federal  range  to  satisfy  the  needs  of  all  preference  landowners, 
those  whose  base  property  was  dependent  by  use  on  the  range  during 
the  priority  period  are  entitled  to  grazing  privileges  ahead  of  those 
whose  base  property  was  not  so  used.  (43  CFK,  1956  Supp.,  161.1(b), 
161.6(b)). 


2  Page  13,  Transcript  of  Hearing  at  Craig,  Colorado,  on  April  16,  1954,  on  appeal  of 
William  Jensen.  Page  numbers  hereafter  refer  to  the  transcript  of  this  hearing  unless 
otherwise  indicated. 

3  Land  dependent  by  use,  or  class  1  base  property,  is  land  other  than  the  Federal 
range  which  required  use  of  the  range  In  connection  with  the  base  property  during  the 
priority  period  in  order  to  conduct  an  economic  livestock  operation  and,  with  exceptions 
not  here  relevant,  the  land  must  have  been  offered  as  base  in  an  application  for  grazing 
privileges  filed  before  June  28,  1938   (43  CFR,  1956  Supp.,  161. 2(k)). 

Forage  land  other  than  the  Federal  range  which  is  so  situated  and  of  such  a  character 
that  it  can  be  properly  used  as  base  for  a  livestock  operation  which  uses  the  Federal 
range  is  land  dependent  by  location  or  class  2  base  property  (43  CFR,  1956  Supp., 
161.2(1)). 
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The  appellant  does  not  assert  that  the  base  property  which  he  listed 
in  support  of  his  application  of  December  17,  1951,  has  priority  or 
that  he  is  entitled  under  the  range  code  to  additional  class  1  grazing 
privileges.  The  appellant's  principal  contention  is  that  his  base  prop- 
erty in  the  Little  Hills  unit  is  so  situated  that  he  cannot  use  it  in  the 
conduct  of  an  economic  livestock  operation  without  also  using  the 
Federal  range,  and,  further,  that  under  the  above-quoted  provision  of 
section  3  of  the  Taylor  Grazing  Act  he  is  entitled  to  the  use  of  the 
Federal  range  covered  by  his  application. 

The  record  shows  that  the  appellant  needs  to  use  a  part  of  the  range 
here  involved  as  a  means  of  access  to  and  from  his  privately-owned 
tracts  which  are  separated  by  Federal  range  (pp.  6970,  89,  92;  B.L.M. 
Exhibit  No.  1  at  the  hearing  in  this  case  (map  of  Little  Hills  unit) ). 
The  Associate  Director's  decision  instructed  the  range  manager  to 
issue  a  trailing  permit  which  will  authorize  use  of  the  range  by  appel- 
lant's stock  in  going  from  one  tract  of  appellant's  land  to  another. 
However,  the  fact  that  the  1,920  acres  of  range  which  the  appellant 
applied  for  is  almost  surrounded  by  land  owned  or  controlled  by  him 
does  not  entitle  the  appellant  to  exclusive  grazing  privileges  on  this 
area  of  ihQ  range  for  the  reason  that  this  range  is  allotted  to  other 
operators  whose  base  has  priority  and  is  class  1  base,  while  the  appel- 
lant's base  which  is  involved  in  this  proceeding  is  not  class  1  base. 

The  Department  has  held,  since  shortly  after  the  enactment  of  the 
Taylor  Grazing  Act,  that  in  determining  what  persons  within  the 
preference  class  defined  in  section  3  of  the  act  shall  be  entitled  to 
receive  grazing  privileges,  it  is  proper  for  the  Secretary  to  issue  regu- 
lations grading  applicants  on  the  basis  of  priority  of  use,  such  being 
a  reasonable  standard  that  will  further  the  declared  purposes  of  the 
act,  and  that  in  adopting  priority  of  use  as  a  factor  in  the  classifica- 
tion of  preferred  applicants,  it  is  proper  to  prefer  applicants  who 
have  property  which  has  been  used  in  connection  with  the  public  range 
for  a  full  grazing  season  during  the  5-year  period  immediately  pre- 
ceding the  passage  of  the  Act  or  its  amendment  over  applicants  whose 
property  has  not  had  such  use  (Solicitor's  opinion,  56  I.D.  62  (1937) ). 
As  the  base  which  the  appellant  submitted  in  support  of  his  applica- 
tion does  not  have  priority  and  the  range  applied  for  is  completely 
allotted  to  users  whose  base  does  have  priority,  the  decisions  reject- 
ing the  appellant's  application  were  correct  (Louis  H.  and  Myrtle 
Danberg  et  al.,  A-25702  (September  23, 1949) ) . 

Moreover,  the  record  does  not  support  the  appellant's  assertions 
that  livestock  operators  other  than  the  appellant  cannot  use  the  Fed- 
eral range  here  in  dispute  without  trespassing  on  appellant's  land  and 
that  the  only  dependable  water  to  service  this  range  is  upon  the  appel- 
lant's pri\rately  owned  land.  Substantial  evidence  (pp.  95-96,  98- 
125)  supports  the  hearing  examiner's  finding  that : 

While  the  use  of  this  portion  of  the  Federal  range  is  not  as  convenient  for 
other  livestock  operators  in  the  unit  as  it  is  to  appellant,  the  land  is  accessible 
to  their  livestock  operations  and  sufficient  water  is  available  to  make  t'.ie  use 
of  the  disputed  Federal  range  practical  to  other  authorized  livestock  operators 
in  the  unit  without  utilization  of  the  water  resources  on  the  appellant's  property. 
And  as  a  matter  of  fact,  the  area  has  been  used  by  other  licensees. 

Although  evidence  at  the  hearing  suggests  that  livestock  operators 
using  the  range  for  which  Mr.  Jensen  applied  have  trespassed  on 
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appellant's  private  lands  (pp.  35,  76-78,  82,  85-90,  94),  this  is  not  a 
basis  for  holding  that  the  appellant  is  entitled  to  exclusive  use  of  the 
lands  (see  Henry  Mitchell  v.  Sawyer  Otondo  Sheep  Company^  A-24380 
(January  23,  1947) ).  In  circumstances  comparable  to  those  here  in- 
volved, the  Department  has  recommended  that  exchange  of  use  or  other 
acceptable  agreement  be  made  with  respect  to  use  of  the  Federal  range 
and  the  patented  lands  in  the  area  (see  Nestor  Storey  et  al.^  A-27442 
(July  1,  1957);  43  CFR,  1956  Supp.,  161.6(c)).  Accordingly,  the 
contention  that  the  very  location  of  appellant's  base  property  in  rela- 
tion to  the  Federal  range  requires  allowance  of  the  application  of 
December  17,  1951,  is  not  meritorious  and  the  conclusion  that  the  ap- 
pellant is  not  entitled  to  the  award  of  grazing  privileges  in  excess  of 
those  heretofore  granted  him  in  the  Little  Hills  unit  of  Colorado 
Grazing  District  No.  1  is  correct. 

Therefore,  pursuant  to  the  authority  delegated  to  the  Solicitor  by 
the  Secretary  of  the  Interior  (sec.  23,  Order  No.  2509,  as  revised,  17 
F.R.  6794),  the  decision  of  the  Associate  Director  of  the  Bureau  of 
Land  Management  is  affirmed. 

Edmund  T.  Fritz, 

Deputy  Solicitor, 


WADE  McNEIL  ET  AL.^  Appellant 
A~27439  Decided  November  19, 1957  64 1.  D.  423 

1.1  General — Authority  of  the  Department 

The  provisions  of  section  4  of  the  Administrative  Procedure  Act  relating  to 
rule  malting  do  not  apply  to  a  special  rule  issued  under  the  Federal  Range 
Code  and  applicable  to  the  range  in  a  particular  district  because  the  rule 
involves  use  of  the  Federal  range  which  is  public  property,  and  matters 
relating  to  public  property  are  expressly  excepted  from  the  provisions  govern- 
ing rule  making  in  section  4  of  the  Administrative  Procedure  Act. 

1.4  General — Validity  of  E,egulations 

The  Federal  Range  Code  provides  that  where  local  conditions  in  a  district  make 
necessary  the  adoption  of  a  special  rule  on  any  of  the  matters  in  the  Range 
Code,  such  a  rule  may  be  adopted  for  a  particular  district,  and  where  a 
special  rule  is  adopted  which  provides  that  a  different  priority  period  shall 
be  used  than  the  period  provided  in  the  Code,  and  there  are  persuasive  rea- 
sons in  support  of  the  adoption  of  such  a  rule,  the  award  of  grazing  privi- 
leges in  the  district  may  be  made  in  accordance  with  the  special  rule,  there 
being  no  statutory  requirement  that  any  priority  period  be  used  in  deter- 
mining preferences  in  the  issuance  of  grazing  permits. 

3.5  Appeal  Procedure — Change  in  Regulations 

If  the  regulatory  provisions  for  determining  prospective  use  have  changed 
there  is  no  point  in  deciding  how  the  grazing  privileges  should  have  been 
determined  in  the  past. 

3.12  Appeal  Procedure — Sufficiency  and  Weight  of  Evidence 

In  the  absence  of  evidence  indicating  unfairness  or  discrimination,  or  other 
reason  for  doubting  the  approximate  accuracy  of  the  Bureau's  determination 
of  carrying  capacity,  such  determination,  based  upon  examination  of  the 
lands  by  qualified  conservationists,  will  be  accepted  as  correct. 


1  Interveners  in  this  proceeding  are  B.  B.  Barrett,  Archie  Carberry,  Earl  Shores,  John 
and  Martin  Matovich,  T.  R.  Wilson,  Town  Brothers,  and  Charles  H.  McChesney. 
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DECISION 

Wade  McNeil  has  appealed  to  the  Secretary  of  the  Interior  from 
a  decision  of  November  6,  1956,  by  the  Director  of  the  Bureau  of 
Land  Management  involving  the  award  of  grazing  privileges  and 
use  of  the  Federal  range  in  Montana  Grazing  District  No.  1  under 
the  Taylor  Grazing  Act  (43  U.S.C.,  1952  ed.,  sec.  315  et  seq.), 

Montana  Grazing  District  No.  1  was  established  by  an  order  of 
July  11,  1935,  of  the  Secretary  of  the  Interior.  With  the  exception 
of  lands  in  Montana,  grazing  districts  under  the  Taylor  Grazing 
Act  were  generally  established  by  the  Department  in  areas  in  which 
the  land  consisted  predominantly  of  public  domain.  In  Montana, 
public  lands.  State  lands,  county  tax  default  lands,  deserted  home- 
stead lands,  and  Resettlement  Administration  lands  were  so  exten- 
sively intermingled  that  administration  of  the  public  domain  in  a 
number  of  grazing  districts  was  not  feasible  unless  it  was  coordi- 
nated and  unified  with  the  administration  of  lands  owned  by  various 
units  of  the  Federal  and  State  Governments.  For  many  years  non- 
profit, cooperative  Montana  State  grazing  associations,  or  coopera- 
tive State  grazing  districts  have  been  authorized  to  lease  privately 
owned.  State,  and  county  lands  and  to  apportion  the  grazing  privi- 
leges thereon  to  their  members  (Revised  Codes  of  Montana  (Anno.), 
1935,  sees.  7364.7-7364.29;  Revised  Codes  of  Montana,  1947,  sees. 
46-2301-46-2332).  In  a  number  of  instances  where  State  districts 
were  within  the  boundaries  of  Taylor  Act  districts,  the  Secretary  of 
the  Interior  entered  into  cooperative  agreements  with  the  State 
grazing  associations,  giving  the  State  associations  control  of  the 
Federal  lands,  under  the  supervision  of  the  Division  of  Grazing 
(predecessor  of  the  Bureau  of  Land  Management  in  the  administra- 
tion of  the  Federal  range  within  grazing  districts),  in  order  better 
to  regulate  the  use  and  occupancy  of  the  Federal  lands  and  to  permit 
a  coordinated  use  of  all  of  the  lands  in  the  district.^ 

Grazing  license  applications  for  use  of  the  range  in  Montana  Graz- 
ing District  No.  1  during  the  1935-1936  grazing  season  were  filed  with 
the  Grazing  Service,  but  between  April  9,  1936,  and  November  24, 
1952,  all  of  the  Federal  range  lands  in  this  district  were  administered 
by  the  South  Phillips  Cooperative  State  Grazing  District  under  a 
cooperative  agreement  between  the  Secretary  of  the  Interior  and  the 
South  Phillips  district.^  The  agreement  provided  in  pertinent  part 
that  the  Secretary  would  issue  to  the  State  district  an  annual  license 
or  term  permit  for  grazing  privileges  which  could  be  used  on  the 
Federal  range  in  the  State  district  by  its  licensees  or  permittees.  The 
State  district  agreed  to  estimate  and,  with  the  approval  of  the  Secre- 
tary or  his  authorized  representative,  fix  the  carrying  capacity  of  the 
Federal  range  and  State  district  lands,  determine  the  numbers  and 

2  See  memorandum  "Legal  Problems  in  Grazing  Regulation"  accompanying  Secretary's 
letter  of  November  14,  1936,  to  the  Chairman,  Great  Plains  Committee,  Rural  Electrifi- 
cation Administration. 

3  The  agreement  was  originally  for  5  years.  It  was  in  effect  continued  by  a  new  agree- 
ment executed  on  November  24,  1942,  effective  for  10  years.  The  record  does  not  contain 
a  copy  of  the  5-year  agreement,  but  the  terms  of  that  agreement  were  similar  to  those 
of  the  1942  agreement.  Transcript  of  Hearing,  May  4-8.  1954,  at  Malta,  Montana,  on 
the  appeal  of  Wade  McNeil  from  the  decision  of  March  27,  1953,  by  the  area  manager, 
Bureau  of  Land  Management,  Malta,  p.  4.  (Page  numbers  hereafter  refer  to  the  tran- 
script of  this  hearing  unless  otherwise  noted) 

See  forms  for  cooperative  agreements  to  be  used  In  entering  into  contracts  with  State 
grazing  associations  under  section  3  of  the  Taylor  Grazing  Act,  and  special  covenants  for 
incorporation  in  the  general  form  of  cooperative  agreements  with  State  grazing  associa- 
tions in  the  State  of  Montana,  approved  March  16,  1936,  by  the  Secretary  of  the  Interior. 
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kinds  of  livestock  to  be  grazed  thereon,  and  fix  the  seasons  of  use. 
The  State  district  also  agreed  to  issue  licenses  or  permits  to  graze 
on  all  range  lands  subject  to  the  agreement  according  to  the  by-laws 
of  the  State  district,  with  a  proviso  that  the  State  district  was  required 
to  grant  grazing  privileges  to  all  applicants  living  within  or  near 
the  district  who  were  certified  to  the  district  by  the  regional  grazier 
as  being  entitled  to  the  use  of  the  Federal  range  for  grazing.  Special 
covenants  in  the  agreement  included  provisions  that  the  rules  and 
regulations  and  the  by-laws  of  the  State  district  were  to  govern  in 
the  administration  of  the  lands  in  the  State  district  so  far  as  they  did 
not  deny  to  any  qualified  applicant  w^ithin  or  near  the  State  district 
any  rights  or  priAdleges  to  which  he  might  be  entitled  under  the  Tay- 
lor Act  and  the  Federal  Range  Code.  On  November  24,  1952,  the 
cooperative  agreement  between  the  South  Phillips  district  and  the 
United  States  terminated,  and  since  that  date  the  lands  here  under 
consideration  have  been  administered  directly  by  the  Bureau. 

For  a  number  of  years  after  establishment  of  Montana  Grazing 
District  No.  1,  the  demand  for  grazing  privileges  on  the  range  within 
the  district  was  not  great,  but  gradually  many  operators  increased 
their  numbers  of  livestock,  and,  in  recent  years,  the  demand  for  Fed- 
eral range  privileges  has  exceeded  the  amount  of  range  available.  In 
an  attempt  to  satisfy  the  requests  of  livestock  operators  in  the  area, 
the  South  Phillips  district  awarded  range  privileges  on  a  basis  which 
does  not  appear  in  the  record,  but  which  w^as  not  in  accordance  with 
the  requirements  of  the  Federal  Eange  Code.  (Tr.  15-66 ;  78-90 ;  273- 
278;  291-295;  424-426;  441-445;  449;  452-455;  465-466.  Note  13  of 
hearing  examiner's  decision  and  Transcript  of  Hearing  (May  4  and  5, 
1953)  in  Wade  McNeil  v.  Leland  E.  Fallon  et  al.^  Civil  No.  1494,  in  the 
United  States  District  Court,  District  of  Montana,  Havre  Division, 
pp.  22-31.)  Consequently,  when  the  Bureau  resumed  administration 
of  these  lands  in  1952,  it  was  confronted  with  a  situation  in  which 
livestock  operators  had  been  awarded  grazing  privileges  on  the  Fed- 
eral range  over  a  period  of  many  years,  during  which  time  they  had 
built  up  businesses  which  required  use  of  the  range  if  they  were  to 
continue  in  existence.  However,  these  livestock  operations  were  de- 
veloped on  a  basis  of  use  of  the  Federal  range  which  does  not  conform 
with  the  requirements  of  the  range  code. 

In  awarding  grazing  privileges  for  the  1963  season,  the  Bureau 
tried  to  work  out  a  method  which  would  least  upset  the  recognized 
range  operations,  and  at  the  same  time  allow  privileges  in  conformity 
with  the  requirements  of  the  act  and  the  code.  (Tr.  5.)  The  district 
manager  testified  at  the  hearing  on  these  appeals  that  the  advisory 
board  considered  whether  to  try  to  go  back  to  the  priority  period  of 
1929-1934  in  determining  grazing  privileges,  but  since  it  seemed  prac- 
tically impossible,  because  of  lack  of  records,  to  obtain  accurate  in- 
formation as  a  basis  for  fairly  awarding  privileges  to  operators  who 
had  been  using  this  range  for  many  years,  the  Bureau  relied,  in  grant- 
ing 1953  licenses,  primarily  on  preferences  recognized  by  the  South 
Phillips  district  (Tr.  90-91;  see  tr.  16,  78-86).*     The  issuance  of 

4  The  Secretary  for  the  South  Phillips  district,  between  January  1948  and  May  1954, 
corroborated  this  testimony  regarding  the  lack  of  records   (Tr.  466-467,  479-480). 

Information  in  other  departmental  files  indicates  that  there  are  practically  no  records 
of  basic  data  necessary  for  determining  grazing  privileges  in  this  area  nor  records  of  the 
administration  of  the  district  from  the  time  it  was  organized  until  January  1948  (see 
report  of  October  17,  1952,  by  Assistant  Regional  Chief  of  Range  and  Forest  Manage- 
ment, Region  III,  and  the  Secretary  of  the  Montana  Grass  Conservation  Commission  of 
Conclusions  and  Recommendations  on  the  South  Phillips  District). 
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licenses  by  the  Bureau  in  1953  was  based,  so  far  as  possible,  on  recog- 
nized certified  preferences,  i.e.,  privileges  of  individual  applicants 
certified  by  the  Bureau  to  the  South  Phillips  district  during  the  years 
the  South  Phillips  district  administered  the  land  (Tr.  16,  36,  76,  78). 
However,  officials  of  the  Bureau  did  not  know  how  class  1  prefer- 
ences which  had  been  certified  were  determined  or  whether  the  certi- 
fied privileges  had  a  relationship  to  use  of  the  range  by  an  applicant 
during  the  priority  period  (Tr.  35,  54,  78,  82).  The  determination 
of  class  2  privileges  by  the  Bureau  for  the  1953  season  was  based  upon 
use  for  the  4  highest  years  of  the  5-year  period  prior  to  1952,  and 
temporary  use  wliich  had  been  allowed  by  the  South  Phillips  district 
was  recognized  by  the  Bureau  in  varying  amounts  in  granting  1953 
licenses  (Tr.  16,  25-26,  61,  86,  710). 

Mr.  McNeil,  the  appellant  in  this  proceeding,  filed  an  application 
with  the  area  manager  of  the  Bureau  at  Malta  for  grazing  privileges 
during  the  1953  grazing  season.  In  his  application,  the  appellant 
requested  grazing  privileges  amounting  to  2,380  aum's  on  the  in- 
dividual allotment  of  20  sections  which  he  used  in  1952  and  on  31/2 
additional  sections  of  range.  On  March  27,  1953,  the  area  manager 
allowed  appellant's  application  to  the  extent  of  approximately  1,623 
aum's  on  about  19  sections  of  the  Federal  range  which  the  appellant 
had  used  during  1952,  and  rejected  the  application  for  grazing  ad- 
ditional numbers.  The  decision  of  March  27,  1953,  also  denied  the 
application  for  additional  range  and  a  part  of  the  range  which  the 
appellant  had  used  in  1952  was  required  to  be  shared  with  two  other 
operators  in  the  area.  Mr.  McNeil  appealed  to  a  hearing  exam- 
iner from  this  decision^  and  from  a  decision  of  March  11,  1954,  by 
the  area  manager  which  rejected  in  part  the  appellant's  application 
for  grazing  privileges  during  1954.  A  hearing  on  these  appeals  was 
held  before  a  hearing  examiner  on  May  4,  5,  6,  7,  8,  and  10,  1954, 
at  Malta,  Montana,  at  which  the  Bureau  was  represented  by  the 
regional  counsel  and  the  appellant  and  intervenors  (listed  in  note  1) 
were  represented  by  counsel. 

The  examiner  formulated  three  issues  to  be  determined  at  the  hear- 
ing, namely :  (1)  the  extent  of  the  appellant's  class  1  range  privileges 
under  the  code  and  the  act;  (2)  the  extent,  if  any,  of  the  appellant's 
class  2  range  privileges;  and  (3)  the  area  of  appellant's  Federal 
range  use.    The  Bureau  contended  that  Mr.  McNeil  was  entitled  to 

5  The  appellant  has  had  exclusive  use  of  the  entire  area  which  he  used  in  1952  pending 
determination  of  this  appeal.  Since  1947,  the  area  referred  to  as  the  McNeil  allotment 
(Pastures,  A,  B,  C,  and  D,  as  represented  by  Bureau's  map,  Exhibit  2,  at  the  hearing) 
has  been  completely  enclosed  by  fences.  In  1948  the  South  Phillips  district  allotted  the 
use  of  Pasture  D  to  intervenor  B.  E.  Barrett.  Mr.  McNeil  appealed  from  the  action  of 
the  board  to  the  Montana  State  Grass  Conservation  Commission.  The  Commission  sus- 
tained the  action  of  the  local  board  and  in  addition  reclassified  the  class  2  rights  of 
Mr.  McNeil  as  temporary  under  Montana  statutes.  Mr.  McNeil  appeal  from  this  decision 
to  the  District  Court  of  the  Seventeenth  Judicial  District  of  the  State  of  Montana  in  and 
for  the  County  of  Phillips.  On  June  18,  1951,  the  District  Court  restored  to  Mr.  McNeil 
the  use  of  Pasture  D,  found  that  Mr.  McNeil  was  entitled  to  the  use  of  all  Pastures  A, 
B,  C,  and  D  for  so  long  as  he  ran  approximately  the  same  number  of  cattle  as  he  then 
ran,  and  for  so  long  as  he  had  sufficient  commensurate  property,  and  that  he  was  entitled 
to  grazing  privileges  for  282  animal  units.  On  May  13,  1953,  after  the  Bureau  granted 
to  two  of  the  intervenors  in  this  proceeding  privileges  to  graze  certain  cattle  in  common 
"With  Mr.  McNeil's  cattle  in  Pasture  C,  Mr.  McNeil  was  granted  a  preliminary  injunction 
by  the  United  States  District  Court  for  the  State  of  ISIontana  under  which  the  inter- 
venors, the  Bureau's  area  manager,  the  Regional  Administrator,  Region  III,  and  the 
Secretary  of  the  Interior  were  restrained,  pending  the  determination  of  this  appeal,  from 
interfering  with  the  use  by  Mr.  McNeil  of  all  of  Pastures  A,  B.  C,  and  D.  This  action 
was  based  upon  the  provision  in  the  range  code  (formerly  43  CFR  161.9 (j)  now  161.10(1) 
(1956  Supp.)  that  an  appeal  shall  suspend  the  effect  of  an  order  appealed  from  pending 
the  decision  on  appeal  unless  the  public  interest  requires  otherwise  in  which  event  the 
decision  may  be  made  effective  in  the  manner  prescribed  by  the  regulation. 


DEPARTMENT  OF  THE  INTERIOR  GRAZING  DECISIONS,   193  6-1958    671 

no  more  grazing  privileges  than  the  amount  of  certified  class  1  privi- 
leges, as  established  by  the  South  Phillips  district,  plus  a  propor- 
tionate share  of  privileges  available  in  the  district  above  recognized 
class  1  demand.  Testimony  and  argument  were  submitted  in  sup- 
port of  the  appellant's  position  that  he  was  entitled  to  exclusive  use 
of  the  area  of  the  range  which  had  been  allotted  to  him  during  the 
1952  grazing  season  by  the  South  Phillips  district;  that  other  users 
of  the  range  in  this  area  had  been  awarded  privileges  to  which  they 
were  not  entitled  under  the  range  code ;  and  that  the  carrying  capacity 
of  the  range  in  the  appellant's  allotment,  as  determined  by  range 
surveys  made  in  1952  and  1953  by  range  conservationists  of  the 
Bureau,  was  too  high. 

In  a  decision  of  January  19,  1955,  the  examiner  held  that  the  ap- 
pellant was  not  entitled  to  any  particular  portion  of  the  Federal 
range,  and  that  the  only  question  to  be  decided  was  whether  the 
allotted  area  provided  sufficient  forage  to  satisfy  the  appellant's 
licensed  livestock.  After  considering  the  extensive  testimony  at  the 
hearing  concerning  the  carrying  capacity  of  this  range,  the  examiner 
concluded  that  the  range  surveys  of  1952  and  1953,  made  by  quali- 
fied Bureau  employees,  approximated  the  actual  carrying  capacity 
of  the  range  and  were  properly  used  as  the  basis  for  allotting  the 
range  in  the  area. 

The  examiner  found  that  the  appellant  has  commensurate  base 
property  adequate  to  support  439  animal  units  for  4  months  each  year 
(the  range  in  the  area  is  classified  for  use  8  months).  Since  Decem- 
ber 1944,  when  the  South  Phillips  State  Grazing  District  list  of  privi- 
leges was  approved  or  certified  by  the  Bureau  of  Land  Management, 
the  Bureau  acknowledged  that  the  appellant  had  established  class  1 
grazing  privileges  in  the  amount  of  1,376  aum's  (172  animal  units). 
The  examiner  found,  however,  that  the  Bureau's  recognition  of  the 
appellant's  class  1  rights  was  erroneous.  The  examiner's  decision 
held  that  the  appellant  is  entitled  to  class  1  grazing  privileges  of  not 
more  than  90  animal  units  or  720  animal  unit  months  of  feed  under 
the  provisions  of  the  range  code  because  of  his  ownership  or  control 
and  use  of  dependent  base  property  during  the  priority  period ;  that  as 
the  appellant  owns  or  controls  base  property  with  commensurability 
in  excess  of  that  needed  to  support  his  class  1  grazing  privileges,  he 
is  entitled  to  share  in  class  2  privileges  in  an  amount  to  be  determined 
by  the  area  manager  on  an  equitable  basis.  The  examiner  held  further 
that  the  appellant  is  entitled  to  an  area  of  Federal  range  for  his  use, 
sufficient  to  produce  forage  to  satisfy  his  demand  on  that  range,  or  to 
share  in  common  with  others  an  area  which  produces  sufficient  forage 
to  satisfy  the  demand  of  all  the  conunon  users.  The  examiner  re- 
manded the  case  for  further  action  by  the  area  manager  in  conform- 
ity with  the  decision. 

The  Director's  decision  on  Mr.  McNeil's  appeal  from  the  hearing 
examiner's  decision  affirmed  the  examiner's  ruling  that  the  appellant 
was  not  entitled  to  use  any  particular  portion  of  the  Federal  range 
and  the  examiner's  ruling  that  the  range  surveys  of  1952  and  1953 
were  properly  used  as  a  basis  for  allotting  the  range  in  the  area  and 
that  the  carrying  capacity  of  the  range  allotted  to  the  appellant  was 
accurately  reflected  by  these  surveys.  The  Director's  decision  held 
further  that  the  other  issues  raised  on  appeal  were  moot  because  on 
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June  19,  1956,  a  special  rule  governing  the  determination  of  grazing 
privileges  was  adopted  for  this  area  which  made  it  unnecessary  to 
decide  any  questions  regarding  the  correctness  of  past  awards  of 
grazing  privileges  to  the  appellant. 

The  special  rule  (21  F.E.  4292),  issued  by  the  Director  in  accord- 
ance with  43  CFR,  1956  Supp.,  161.16,  states  that  it  was  recommended 
by  the  advisory  board  of  Malta  Grazing  District  (Montana  No.  1), 
that  a  factual  showing  of  its  necessity  was  made  by  the  State  Super- 
visor and  concurred  in  by  the  Area  Administrator.  The  rule  provides 
that  in  determining  dependency  by  use  of  base  properties  in  this  area, 
the  priority  period  shall  be  the  5-year  period  immediately  precedin 
January  1,  1953,  and  that  base  lands  are  dependent  by  use  (class  1 
to  the  extent  that  during  each  year  of  the  priority  period  licenses  for 
use  of  the  Federal  range  in  connection  therewith  were  issued  under 
the  rules  and  regulations  of  the  Montana  Cooperative  State  Grazing 
Districts.  These  provisions  of  the  special  rule  are  distinctly  different 
from  the  corresponding  provisions  of  the  range  code  (43  CFR,  1956 
Supp.,  161.2 (k))  which  provide  in  pertinent  part  that: 

(1)  "Land  dependent  by  use"  means  forage  land  other  than  Federal  range 
of  such  character  that  the  conduct  of  an  economic  livestock  operation  requires 
the  use  of  the  Federal  range  in  connection  with  it  and  which,  in  the  "priority 
period,"  was  used  as  a  part  of  an  established  permanent,  and  continuing 
livestock  operation  for  any  two  consecutive  years  or  for  any  three  years  of  such 
priority  period  in  connection  with  substantially  the  same  part  of  the  public 
domain,  now  part  of  the  Federal  range.  The  priority  period  shall  be  the  five- 
year  period  immediately  preceding  June  28,  1934,  except  that  if  such  Federal 
range  was  placed  within  a  grazing  district  after  June  28,  1938,  or  added  to  an 
existing  grazing  district  by  boundary  modification  after  the  latter  date,  the 
priority  period  shall  be  the  five  years  immediately  preceding  the  date  of  the 
order  establishing  such  district  or  effecting  such  addition,  as  the  case  may  be. 

(2)  No  land  shall  be  considered  as  dependent  by  use  unless  offered  as  base 
property  in  an  application  for  a  grazing  license  or  permit  within  one  year  after 
the  date  when  the  Federal  range  used  in  creating  the  dependency  by  use  first 
became  a  part  of  a  grazing  district,  except  that  if  the  Federal  range  used  in 
creating  the  dependency  by  use  became  a  part  of  a  grazing  district  prior  to 
June  28,  1938,  such  base  property  shall  not  be  considered  as  dependent  by  use 
unless  offered  in  an  application  for  a  grazing  license  or  permit  filed  prior  to 
said  date.  *  *  * 

On  this  appeal  to  the  Secretary  from  the  Director's  decision,  the 
appellant  contends  that  the  adoption  of  the  special  rule  was  invalid, 
and  that  he  is  entitled  to  a  decision  on  the  merits  of  the  examiner's 
decision.  The  only  reason  for  deciding,  on  this  apj)eal,  questions 
raised  by  the  appellant  regarding  the  examiner's  decision  on  the  ex- 
tent of  the  class  1  privileges  to  which  the  appellant  was  entitled  dur- 
ing the  1953  and  1954  grazing  seasons  would  be  in  order  to  establish 
what  those  privileges  should  be  in  future  grazing  seasons.  If  the 
regulatory  provisions  for  determining  prospective  use  have  changed, 
there  is,  in  this  case,  no  point  in  deciding  how  the  privileges  should 
have  been  determined  in  the  past.^  Accordingly,  the  first  question 
to  be  decided  on  this  appeal  is  whether  the  special  rule  for  determin- 
ing grazing  privileges  in  this  district  provides  for  the  award  of 
grazing  privileges  in  an  authorized  and  reasonable  manner. 

6  As  pointed  out  in  footnote  5,  the  appellant  has  enjoyed  up  to  now  the  grazing  privi- 
leges exercised  by  him  in  1952.  Thus,  up  to  now,  he  has  not  been  hurt  by  the  decision 
of  the  examiner.  The  determinations  made  in  this  decision  will  apply  only  to  future 
{grazing  seasons  as  to  which  he  has  no  vested  rights. 
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The  appellant  contends  that  the  special  rule  is  invalid  because  it 
was  not  first  published  as  a  proposed  rule  in  accordance  with  section 
4  of  the  Administrative  Procedure  Act  (5  U.S.C.,  1952  ed.,  sec. 
1003).  The  requirements  of  general  notice  of  proposed  rule  making 
in  section  4  are  not  applicable  to  the  special  rule  here  under  con- 
sideration because  the  rule  relates  to  the  Federal  range,  which  is 
public  property,  and  matters  relating  to  public  property  are  expressly 
excepted  from  the  requirements  of  section  4  by  the  introductory  para- 
graph of  the  section. 

The  appellant's  next  assertion  that  the  adoption  of  the  special  rule 
is  contrary  to  all  principles  of  administrative  rule  making  is  also  not 
meritorious.  Section  2  of  the  Taylor  Grazing  Act  expressly  au- 
thorizes the  Secretary  to  issue  rules  and  regulations  and  to  do  any 
and  all  things  necessary  to  accomplish  the  purposes  of  the  act,  in- 
cluding providing  for  the  orderly  use,  improvement,  and  development 
of  the  range.  The  adoption  of  a  special  rule  which  departs  from  the 
general  provisions  of  the  Federal  Eange  Code  where  unusual  local 
conditions  require  such  a  rule  to  assure  the  proper  administration 
and  the  orderly  use  of  the  range  is  a  reasonable  exercise  of  the  rule 
making  power.  The  departmental  regulations  (43  CFR,  Part  161) 
governing  use  of  the  range  and  the  granting  of  grazing  privileges 
thereon,  which  comprise  the  Federal  Range  Code,  have  been  revised 
from  time  to  time  since  the  enactment  of  the  Taylor  Grazing  Act,  but 
from  1935  one  of  the  regulations  has  expressly  authorized  modifica- 
tion of  any  of  the  matters  in  the  range  code  by  the  adoption  of  special 
rules  for  particular  districts  to  permit  flexibility  of  administration 
and  accommodation  to  local  customs  and  conditions."^ 

The  record  in  this  case  contains  substantial  evidence  that  the  or- 
derly use  of  this  range  requires  consideration  of  factors  which  are 
peculiar  to  the  Malta  Grazing  District.  Among  these  factors  are  the 
lack  of  record  information  required  to  administer  the  lands  in  ac- 
cordance with  the  provisions  of  the  code,  the  fact  that  the  code  was 
not  followed  in  awarding  grazing  privileges  in  the  area  between  1936 
and  1952;  and  the  fact  that  livestock  operators  in  the  district  are 
dependent  upon  use  of  the  range  to  continue  their  operations  which 
were  developed  in  reliance  upon  awards  of  grazing  privileges  by  the 
South  Phillips  district.  The  adoption  of  the  special  rule  to  govern 
the  future  award  of  privileges  in  this  area  is  a  way  of  trying  to  carry 

7  The  regulation  governing  special  rules  for  grazing  districts  now  in  effect  and  in  effect 
when  the  special  rule  was  adopted  (43  CFR,  1956  Supp.,  161.16)   provides  that: 

"Whenever  it  appears  to  a  state  supervisor  after  considering  the  recommendation  of 
the  district  advisory  board  that  local  conditions  in  any  district  malie  necessary  the  adop- 
tion of  a  special  rule  on  any  of  the  matters  in  this  part  in  order  better  to  achieve  an 
administration  consistent  with  the  purposes  of  the  act,  he  may,  with  the  concurrence  of 
the  Area  Administrator,  recommend  such  a  rule,  supported  by  a  factual  showing  of  its 
necessity,  for  the  approval  of  the  Director.  Such  rule,  If  approved,  shall  be  published 
in  the  Federal  Register." 

Prior  to  January  22,  1956,  when  the  current  regulation  became  effective,  the  regula- 
tion (43  CFR  161.15)  governing  special  rules  for  grazing  districts  provided: 

"Whenever  it  appears  to  an  area  administrator  that  local  conditions  in^any  district 
in  his  area  make  necessary  the  application  of  a  special  rule  on  any  of  the  matters  in 
the  Federal  Range  Code  for  Grazing  Districts  in  order  better  to  achieve  an  administra- 
tion consistent  with  the  purposes  of  the  act,  he  may  recommend  such  a  rule,  supported 
by  a  factual  showing  of  its  necessity,  to  the  Secretary  of  the  Interior  for  approval." 

A  regulation  substantially  identical  with  the  1954  provision  has  been  a  part  of  the 
range  code  since  March  16,  1938  (see  43  CFR,  1940  ed.,  501.15,  renumbered  161.15,  Circu- 
lar 1630,  December  11,  1946  (11  F.R.  4496).  Rules  for  the  Administration  of  Grazing 
Districts,  approved  March  2,  936,  and  May  31,  1935,  contained  general  provisions  author- 
izing special  rules  of  range  practice  for  local  districts  upon  approval  by  the  Secretary 
of  the  Interior. 
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out  the  purposes  and  provisions  of  the  act  in  a  manner  which  recog- 
nizes the  particular  circumstances  existing  in  the  Montana  grazing 
district. 

In  administering  the  provisions  of  the  Taylor  Grazing  Act  which 
permit  use  of  the  Federal  range  in  grazing  districts  by  livestock 
operators,  the  Department  has  attempted  to  conserve  the  public  do- 
main, to  stabilize  the  livestock  industry,  and  to  make  a  fair  distribu- 
tion of  range  privileges  to  those  persons  engaged  in  the  livestock 
business  who  are  owners  of  commensurate  property  which  is  de- 
pendent on  the  public  domain  for  proper  use.  Section  3  of  the  act 
provides  that  preference  shall  be  given,  in  the  issuance  of  grazing 
permits,  to  those  persons  within  or  near  grazing  districts  who  are 
landowners  engaged  in  the  livestock  business,  bona  fide  occupants  or 
settlers,  or  owners  of  water  or  water  rights.  Preference  is  to  be 
measured  by  the  amount  of  range  which  is  necessary  to  enable  the 
applicant  to  make  proper  use  of  the  lands,  water,  or  water  rights 
owned,  occupied,  or  leased  by  him.  If  there  are  insufficient  grazing 
privileges  to  satisfy  the  needs  of  all  those  in  the  preferential  class, 
that  is,  of  all  persons  having  dependent  commensurate  property,  de- 
partmental regulations  provide  that  applicants  who  have  a  priority 
of  use  in  such  range  (use  during  a  priority  period  set  by  regulation) 
are  to  be  given  an  additional  preference  over  applicants  with  depend- 
ent commensurate  property  which  has  not  had  priority  of  use. 

The  appellant  objects  principally  to  that  portion  of  the  special 
rule  which  changes  the  priority  period,  upon  which  preference  in 
the  award  of  grazing  privileges  is  based,  from  the  1929-1934  period 
to  the  5-year  period  immediately  prior  to  1953.  He  asserts  that 
such  a  change  is  contrary  to  the  preference  right  provisions  of  the 
act.  Although  the  definition  in  the  range  code  of  "land  dependent 
by  use"  now  in  effect  adopts  (with  the  exception  of  land  added  to  a 
grazing  district  after  June  28,  1938)  the  5-year  period  immediately 
preceding  June  28,  1934,  as  the  priority  period  in  determining  who 
is  entitled  to  preference  in  the  issuance  of  grazing  permits,  there  is 
nothing  in  the  Taylor  Grazing  Act  which  requires  that  any  priority 
period  whatsoever  be  used  as  a  criterion  in  determining  whether 
an  applicant  is  a  qualified  preference  right  applicant — i.e.,  whether 
he  is  one  of  the  persons  within  or  near  a  district  who  are  "land- 
owners engaged  in  the  livestock  business,  bona  fide  occupants  or 
settlers,  or  owners  of  water  or  water  rights."  The  only  time  re- 
striction in  section  3  of  the  statute  which  is  related  to  the  issuance 
of  preference  permits  is  the  provision  that  before  July  1935,  prefer- 
ence might  not  be  given  to  persons  whose  rights  in  dependent  prop- 
erty were  acquired  during  the  year  1934.  Inasmuch  as  the  Taylor 
Grazing  Act  became  law  on  June  28,  1934,  any  notion  of  priority  of 
use  during  the  early  years  of  the  administration  of  the  act  neces- 
sarily referred  to  use  of  the  range  before  1934.  However,  the  statute 
itself  does  not  require  that  prior  use  be  recognized  as  one  of  the 
factors  in  determining  the  preference  to  be  given  landowners,  occu- 
pants, or  settlers  or  owners  of  water  or  water  rights  within  or  near 
a  district  to  the  extent  necessary  to  permit  the  proper  use  of  such 
lands,  water  or  water  rights.  In  fact,  at  one  time,  the  Grazing 
Service  questioned  whether  prior  use  of  the  range  was  a  factor 
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which  was  a  valid  basis  for  distinguishing  between  preference  right 
applicants  under  the  act  (Solicitor's  opinion,  56  I.D.  62  (1937)). 
Since  1936,  departmental  regulations  have  provided  for  one  or  more 
ways  of  altering  the  priority  period  in  special  circumstances  such 
as  may  arise  by  modification  of  district  boundaries  or  as  a  result  of 
local  conditions  which  make  variation  from  the  1929-1934  poriod 
desirable,^  and  if  a  new  grazing  district  were  established  this  year, 
the  priority  period  would  not  be  the  6-year  period  from  1929-1934, 
but  rather  the  5  years  immediately  preceding  the  date  of  the  order 
establishing  the  district.  Such  regulatory  provisions  are  patently 
inconsistent  with  a  statutory  requirement  that  a  particular  priority 
period  be  recognized  in  awarding  preference  right  privileges.  Ac- 
cordingly, the  appellant's  contention  that  the  special  rule  conflicts 
with  the  purposes  of  the  Taylor  Grazing  Act  because,  under  the  act, 
the  appellant  is  entitled  as  a  matter  of  right  to  privileges  as  against 
persons  who  did  not  use  the  range  during  the  period  between  1929- 
1934  cannot  be  sustained.  It  may  be  noted  that  Red  Canyon  Sheep 
Co.  et  at.  V.  Iches,  98  F.  2d  308  (App.  D.C.,  1938),  upon  which 
the  appellant  mainly  relies  in  support  of  this  contention,  expressly 
recognizes  that  regulations  issued  pursuant  to  the  act  determine, 
in  part,  the  qualifications  of  those  persons  who  are  entitled  to  pref- 
erence in  the  issuance  of  permits  under  section  3  for  use  of  the 
Federal  range. ^ 

An  indirect  consideration  further  reenforces  the  conclusion  that 
the  special  rule  does  not  conflict  with  the  provisions  of  the  Taylor 
Grazing  Act — i.e.,  the  same  result  as  that  which  is  intended  by  the 
adoption  of  the  special  rule  could  be  accomplished  by  modifying  the 
boundaries  of  Montana  Grazing  District  No.  1,  as  authorized  by 
section  1  of  the  act,  and  then  establishing  a  new  district,  consisting 
of  the  lands  in  the  Malta  Grazing  District  which  are  within  the 
operation  of  the  special  rule.  If  this  action  were  taken,  the  prior- 
ity period  for  determining  preference  in  the  issuance  of  grazing 

8  Rules,  approved  May  31,  1935,  governing  issuance  of  grazing  licenses,  defined  "prior 
use"  as : 

"use  of  the  public  range  according  to  local  custom  for  grazing  livestock  prior  to  the  year 
1935.     Recent  use  and  consecutive  use  shall  be  given  consideration  in  rating  priorities." 

Rules  of  March  2,  1936,  governing  grazing  on  public  lands  defined  "priority  of  use"  as: 

"such  use  of  the  public  range  before  June  28,  1934,  as  local  custom  recognized  and 
acknowledged  as  a  proper  use  of  both  the  public  range  and  the  lands  or  water  used  in 
connection  therewith." 

The  1936  rules  also  authorized  boards  of  district  advisors  for  each  of  the  grazing  districts 
to  make  recommendations  with  regard  to  various  matters,  among  them,  the  date  before 
which  the  range  must  have  been  used  by  an  applicant  in  order  to  constitute  priority  of  use. 

Rules  for  the  administration  of  grazing  districts,  as  amended  June  14,  1937,  authorized 
regional  graziers  to  recommend  a  different  period  of  use  as  a  standard  for  the  establishment 
of  groups  than  that  provided  for  by  general  rule,  if  the  general  rule  were  not  suited  to 
local  conditions  and  would  not  permit  an  effective  and  orderly  administration  of  the  act 
(see  Joseph  F.  Livingston  et  al.,  56  I.D.  92  (1937),  and  iMd.,  p.  305).  See  43  CFR,  1956 
Supp.,  161.2(k)(l)  and  (2)  and  162.16.  quoted  above,  and  corresponding  provisions  of 
the  range  code  in  prior  editions  of  43  CFR. 

9  The  decision  states  (at  pp.  313-314)  that  Congress  intended  under  the  Taylor  Grazing 
Act  that  "livestock  owners.w  ho,  with  their  flocks,  have  been  for  a  substantial  period  of 
time  hona  fide  occupants  of  certain  parts  of  the  public  domain,  and  who  are  able  to  make 
the  most  economic  and  beneficial  use  thereof  because  of  their  ownership  of  lands,  water 
rights,  and  other  necessary  facilities,  and  who  can  thus  bring  themselves  within  a  pre- 
ferred class  under  the  regulations  hy  which  the  Secretary  [of  the  Interior]  is  authorized 
to  implement  in  more  detail  the  general  policy  of  the  Act,  are  entitled  to  grazing  permits 
not  exceeding  ten  years  in  duration,  should  the  Secretary  create  a  grazing  district  includ- 
ing that  portion  of  the  range  which  such  livestock  owners  have  been  occupying.  *  *  *"  and 

"*  *  *  if  the  Secretary  determines  to  set  up  a  grazing  district  including  lands  upon 
which  grazing  has  been  going  on,  then  those  who  have  been  grazing  their  livestock  upon 
these  lands  and  who  bring  themselves  within  a  preferred  class  set  up  by  the  statute  and 
regulations,  are  entitled  as  of  right  to  permits  as  against  others  who  do  not  possess  the 
same  facilities  for  economic  and  beneficial  use  of  the  range.  *  *  *"     [Italics  added.] 
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j)ermits  would  be  the  5 -year  period  immediately  preceding  the  estab- 
lishment of  the  new  district  without  the  adoption  of  a  special  rule 
to  that  effect  (43  CFK,  1956  Supp.,  161.2(k)(l),  quoted  above). 
Accordingly,  it  is  concluded  that  neither  the  statute  nor  the  regu- 
lations issued  pursuant  to  it  support  the  appellant's  contention  that 
he  is  entitled  to  statutory  preference  in  the  award  of  grazing  privi- 
leges over  persons  who  might  have  no  priority  of  use  if  the  priority 
period  of  1929-1934:  were  used  to  determine  preference. 

The  persons  within  or  near  a  district  who  are  entitled  to  prefer- 
ence in  the  issuance  of  grazing  permits  change  over  a  period  of  time 
with  changes  in  the  ownership  and  occupancy  of  land,  and  it  is 
probable  that  different  persons  will  be  entitled  to  a  statutory  pref- 
erence if  the  5  years  preceding  January  1,  1953,  is  used  as  a  priority 
period,  as  provided  by  the  special  rule,  than  would  be  so  entitled 
if  1929-1934  is  used  as  the  priority  period.  Such  a  change  by 
special  rule  is  not  made  in  the  absence  of  persuasive  reasons  for 
supposing  that  the  purposes  of  the  act  can  be  better  achieved  by 
using  a  special  rule  than  by  not  doing  so.  There  are  such  reasons  in 
this  case.  It  is  reasonable  to  assume  that  adoption  of  the  special 
rule  will  cause  less  disruption  to  livestock  operations  in  the  area 
than  would  occur  if  an  attempt  were  made  to  adjudicate  privileges 
on  the  basis  of  use  of  the  area  between  1929  and  1934,  and  the  Bu- 
reau believes  that  the  adoption  of  the  special  rule  will  result  in  a 
more  equitable  distribution  of  grazing  privileges  in  the  district  than 
would  result  if  the  1929-1934  priority  period  were  used.  Moreover, 
there  is  substantial  evidence  that  accurate  and  reliable  information 
necessary  for  a  fair  determination  of  grazing  privileges  if  1929- 
1934  period  were  used  as  a  priority  period  is  not  available.^^ 
Finally,  it  may  be  noted  that  the  record  indicates  that  Mr.  McNeil 
will  not  be  prejudiced  by  adoption  of  the  special  rule  for  determin- 
ing grazing  privileges  in  the  area. 

For  these  reasons,  it  is  concluded  that  the  special  rule,  approved 
June  19,  1956,  for  the  Malta  Grazing  District  is  not  invalid  and  is  a 
proper  method  for  determining  grazing  privileges  in  the  district. 
Accordingly,  the  Director's  decision  that  Mr.  McNeil's  appeal  from 
that  portion  of  the  examiner's  decision  concerning  the  extent  of  graz- 
ing privileges  to  which  the  appellant  is  entitled  is  moot  because  of 
the  adoption  of  the  special  rule,  is  correct. 

Two  other  questions  raised  on  appeal  also  require  consideration. 
First,  the  assertion  that  the  appellant  is  entitled  to  exclusive  use  of 
the  range  which  was  allotted  to  him  in  1952  is  incorrect.  An  appli- 
cant for  grazing  privileges  is  not  entitled  to  graze  on  a  particular 

10  A  number  of  extremely  difllcult  questions  relating  to  lack  of  record  information  might 
be  mentioned,  but  one  example  is  illustrative  of  the  type  of  questions  raised.  Uncontra- 
dicted testimony  at  the  hearing  suggests  that,  with  the  exception  of  written  applications 
which  livestock  operators  in  the  district  filed  in  1935  with  the  Bureau,  written  applications 
listing  base  property  were  not  filed  before  the  spring  of  1944  and  between  1936  and  1944  or 
1945  grazing  privileges  were  granted  by  the  South  Phillips  district  to  some  extent  on  the 
basis  of  oral  requests  and  statements  (Tr.  291-293;  see  426,  451,  455).  Such  a  practice 
raises  a  serious  question  as  to  whether  most  property  in  the  area  may  have  lost  priority 
under  the  code  because  of  the  regulatory  provision  that  failure  to  offer  a  base  property  In 
an  application  for  license  or  permit  for  any  2  consecutive  years  results  in  loss  of  dependency 
by  use  or  priority  of  such  base  property  (43  CFR  501.6(9)  (approved  September  23,  1942, 
7  F.R.  7685),  now  amended,  and  renumbered  43  CFR,  1956  Supp.,  161.6(e)  (9)  (i) ).  See 
also  James  O.  Boyd  et  ah,  A-25772  (January  12,  1951),  holding  that  under  the  range  code 
of  March  16,  1938,  grazing  privileges  on  the  Federal  range  could  be  granted  only  if  a 
properly  supported  application  had  been  filed  for  such  privileges,  and  canceling  a  grazing 
permit  to  the  extent  that  it  awarded  privileges  not  included  in  such  an  application. 
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area  of  public  land  solely  because  he  has  used  the  area  over  a  long 
j^eriod  of  time  {M.  P.  Depaoli  and  Sons,  A-259T8  (March  29,  1951). 
Secondly,  the  conclusions  by  the  examiner  and  the  Director  that  the 
carrying  capacity  of  the  range  here  involved,  as  determined  by  range 
surveys  of  1952  and  1953  by  Bureau  range  conservationists,  was 
properly  used  as  the  basis  for  allotment  of  this  range  were  proper. 
A  careful  review  of  lengthy  testimony  and  other  evidence  at  the 
hearing  on  this  question  gives  no  indication  of  unfairness  or  dis- 
crimination or  other  reason  for  doubting  the  approximate  accuracy 
of  the  Bureau's  determination  of  carrying  capacity,  and  in  the  ab- 
sence of  such  evidence,  that  capacity,  as  determined  by  examination 
of  the  lands  by  qualified  conservationists  is  accepted  as  correct. 
{Fine  Sheep  Co.,  58  I.D.  686,  691-693  (1944).) 

Therefore,  pursuant  to  the  authority  delegated  to  the  Solicitor  by 
the  Secretary  of  the  Interior  (sec.  23,  Order  No.  2509,  as  revised; 
17  F.R.  6794),  the  decision  of  the  Director,  Bureau  of  Land  Manage- 
ment, is  affirmed. 

Edmund  T.  Fritz, 

Deputy  Solicitor. 


WILLIAM  SELLAS,  Appellant 
A-27508  Decided  February  5,  1958 

1.4  General — Validity  of  Regulations 

The  special  rule  adopted  for  the  classification  of  base  properties  in  Nevada- 
Grazing  District  No.  4  permits  a  combination  of  land  and  water  as  base 
property. 

1.5  General — Conflict  With  State  Law 

The  fact  that  a  grazing  license  may  have  been  found  by  a  State  court  to  be 
entitled  to  use  certain  waters  for  stock  watering  purposes  does  not  enlarge 
in  any  way  the  licensee's  demand  on  the  Federal  range. 

4.1  Apportionment  of  the  Federal  Eange — Area  of  Use 

Where  a  grazing  permittee  has  been  granted  all  of  the  grazing  privileges  ta 
which  he  is  entitled  and  has  been  permitted  to  exercise  those  grazing  privi- 
leges in  the  vicinity  of  his  land  bases  and  some  of  his  water  bases,  he  has 
received  all  that  he  is  entitled  to  under  the  Taylor  Grazing  Act  and  the 
Federal  Range  Code  for  Grazing  Districts  and  he  cannot  complain  that  he 
has  not  been  awarded  another  area  of  the  Federal  range  for  the  exercise 
of  his  privileges. 

4.7  Apportionment  of  the  Federal  Eange — Season  of  Use 

A  grazing  permittee  will  not  be  permitted  to  continue  to  graze  twice  the  num- 
ber of  permitted  livestock  on  the  Federal  range  for  part  of  the  allotted  time 
where  that  practice  is  shown  to  be  leading  to  a  deterioration  of  the  Federal 
range. 

4.8  Apportionment  of  the  Federal  Range — Classification  as  Land  or  Water 

Base 

Where,  under  the  special  rule  adopted  for  the  classification  of  base  property 
in  Nevada  Grazing  District  No.  4,  total  grazing  privileges  must  be  based  on 
at  least  a  two-thirds  land  base  and  not  to  exceed  a  one-third  water  base, 
a  livestock  operator  with  a  limited  land  base  has  no  cause  for  complaint 
because  he  does  not  receive  grazing  privileges  based  on  all  of  the  waters  to 
which  he  claims  a  right. 

505071—59 44 
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DECISION 

This  is  an  appeal  to  the  Secretary  of  the  Interior  by  William 
Sellas  from  a  decision  of  the  Director  of  the  Bureau  of  Land  Man- 
agement dated  May  6,  1957,  which  affirmed  a  decision  dated  July  28, 
1955,  of  a  hearing  examiner  that  Mr.  Sellas  is  not  entitled  to  any 
larger  or  different  allotment  for  the  exercise  of  his  winter  grazing 
privileges  under  the  provisions  of  the  Taylor  Grazing  Act,  as 
amended  (43  U.S.C.,  1952  ed.,  sec.  315  et  seq,)^  and  the  Federal 
Kange  Code  for  Grazing  Districts  (43  CFR,  Part  161)  than  that 
assigned  to  him  by  the  range  manager  of  Nevada  Grazing  District 
No.  4.  The  Director  noted  that  Mr.  Sellas  is,  with  the  approval  of 
the  range  manager,  grazing  more  animals  on  the  Federal  range  than 
his  license  authorizes  but  that  those  animals  are  on  the  Federal 
range  for  a  shorter  period  each  year  than  his  license  permits.  Feel- 
ing that  this  practice  may  be  contributing  to  the  problems  which 
Mr.  Sellas  says  he  is  encountering  in  his  livestock  operations,  the 
Director  instructed  the  range  manager,  in  the  future,  to  license  Mr. 
Sellas  for  only  such  numbers  of  stock  and  such  periods  of  use  as 
good  range  management  practice  dictates. 

The  appellant  contends  that  the  winter  allotment  assigned  to  him 
does  not  provide  adequate  range  for  his  lambing  operations;  that 
consideration  should  be  given  to  the  fact  that  for  the  past  40  years 
he  has  used  the  range  in  the  vicinity  of  his  water  rights  as  the  only 
suitable  area  for  his  lambing  operations;  and  that  due  consideration 
has  not  been  given  to  his  water  rights  as  base  property.  He  states 
that  since  the  decision  by  the  hearing  examiner  his  claim  to  certain 
springs  and  water  rights  has  been  adjudicated  in  his  favor  and  that 
this  fact  justifies  reconsideration  of  the  allotment  set  up  for  him. 
He  requests  that  certain  portions  of  the  present  allotment  be  ex- 
changed for  the  lambing  area  which  he  used  in  the  past  and  that  he 
be  permitted  to  continue  to  graze  the  larger  number  of  animals  on 
the  Federal  range  for  the  shorter  period  of  time. 

Mr.  Sellas'  appeal  indicates  a  fundamental  misconception  on  his 
part  of  the  effect  which  the  Taylor  Grazing  Act  has  had  on  his  right 
to  use  the  Federal  range  in  his  livestock  operations.  This  miscon- 
ception has  apparently  remained  with  Mr.  Sellas  over  the  years.  As 
it  appears  to  be  largely  responsible  for  his  continued  insistence  that 
his  grazing  operations  on  the  Federal  range  must  not  be  changed  or 
curtailed  in  any  manner  from  what  those  operations  were  on  the 
public  domain  prior  to  the  passage  of  the  Taylor  Grazing  Act,  this 
decision  will  discuss  the  pertinent  provisions  of  that  act  and  of  the 
Federal  Range  Code  for  Grazing  Districts,  which  the  United  States 
Supreme  Court  has  recently  characterized  as  "the  law  of  the  range" 
{HataUey^  et  al.  v.  United  States,  351  U.S.  173,  178  (1956)),  as  well 
as  the  action  previously  taken  by  the  Department  and  the  Federal 
courts  with  respect  to  Mr.  Sellas'  grazing  privileges.  Mr.  Sellas' 
appeal  will  then  be  discussed  against  this  background. 

Prior  to  the  enactment  of  the  Taylor  Grazing  Act  on  June  28, 
1934,  livestock  operators  used  the  public  domain  in  the  grazing  of 
their  livestock  without  restriction  and  without  regulation  by  the 
Federal  Government.  It  was  to  regulate  that  use,  to  provide  the 
most  beneficial  use  of  the  public  domain,  and  to  stabilize  the  live- 
stock industry  that  the  act  was  passed. 
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Section  1  of  the  act  authorizes  the  Secretary  of  the  Interior  to 
establish  grazing  districts  out  of  the  public  domain  "in  order  to 
promote  the  highest  use  of  the  public  lands"  pending  their  final 
disposition.  Section  2  (43  U.S.C.,  1952  ed.,  sec.  315a)  provides, 
among  other  things,  that  the  Secretary  "shall  make  provision  for 
the  protection,  administration,  regulation,  and  improvement  of"  such 
grazing  districts  and  that  "he  shall  make  such  rules  and  regulations 
*  *  *  and  do  all  things  necessary  to  accomplish  the  purposes  of  the 
act  and  to  insure  the  objects  of  such  grazing  districts,  namely,  to 
regulate  their  occupancy  and  use,  to  preserve  the  land  and  its  re- 
sources from  destruction  or  unnecessary  injury,  to  provide  for  the 
orderly  use,  improvement,  and  development  of  the  range  *  *  *." 
Section  3  (43  U.S.C.,  1952  ed.,  sec.  315b)  authorizes  the  Secretary 
to  issue  permits  to  graze  livestock  in  grazing  districts  to  such  bona 
fide  settlers,  residents,  and  other  stock  owners  as  under  his  rules 
and  regulations  are  entitled  to  participate  in  the  use  of  the  range. 
Section  3  also  provides  that  preference  shall  be  given  in  the  issuance 
of  grazing  permits  to  those  within  or  near  a  district  who  are  land- 
owners engaged  in  the  livestock  business,  bona  fide  occupants  or 
settlers,  or  owners  of  water  or  water  rights  as  may  be  necessary  to 
permit  the  proper  use  of  lands,  water  or  water  rights  owned,  oc- 
cupied, or  leased  by  them.  The  section  also  authorizes  the  Secretary 
to  specify  from  time  to  time  the  numbers  of  stock  and  seasons  of 
use  authorized  under  the  permits  and  provides  that: 

nothing  in  this  Act  shall  be  construed  or  administered  in  any  way  to  diminish 
or  impair  any  right  to  the  possession  and  use  of  water  for  mining,  agriculture, 
manufacture,  or  other  purposes  which  has  heretofore  vester  or  accrued  under 
existing  law  validly  affecting  the  public  lands  or  which  may  be  hereafter  initiated 
or  acquired  and  maintained  in  accordance  with  such  law.  So  far  as  consistent 
with  the  purposes  and  provisions  of  this  Act,  grazing  privileges  recognized  and 
acknowledged  shall  be  adequately  safeguarded,  but  the  creation  of  a  grazing 
district  or  the  issuance  of  a  permit  pursuant  to  the  provisions  of  this  Act  shall 
create  any  right,  title,  interest,  or  estate  in  or  to  the  lands. 

Section  18,  added  by  the  act  of  July  14,  1939  (53  Stat.  1002;  43 
U.S.C.,  1952  ed.,  sec.  315o-l),  provides  for  an  advisory  board  of 
local  stockmen  in  each  grazing  district.  It  provides  that  each  board 
shall  offer  advice  and  make  a  recommendation  on  each  application 
for  a  grazing  permit  within  its  district  and  that  each  board  shall 
further  offer  advice  and  make  recommendations  concerning,  among 
other  things,  matters  affecting  the  administration  of  the  act  within 
the  district. 

On  March  16,  1938,  the  Federal  Kange  Code,  setting  forth  the 
manner  in  which  the  granting  of  grazing  privileges  should  be  ac- 
complished under  the  terms  of  the  Taylor  Grazing  Act,  was  adopted.^ 
As  amended  on  September  23,  1942,^  section  501.1  set  forth  the  basic 
policy  and  plan  of  administration  of  grazing  districts  as  follows: 

Grazing  districts  will  be  administered  to  conserve  and  regulate  the  public 
grazing  lands,  to  stabilize  the  livestock  industry  dependent  upon  them,  and  in 
aid  thereof  to  promote  the  proper  use  of  the  privately  controlled  lands  and 
waters  dependent  upon  those  public  grazing  lands.  In  furtherance  of  these  objec- 
tives, grazing  privileges  will  be  granted  with  a  view  to  the  protection  of  those 
livestock  operations  that  are  recognized  as  established  and  continuing  and  which 


1  43  CFR,  1940  ed.,  Part  501. 

343  CFR,  1940  ed.,  Cum.  Supp.,  Part  501. 
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normally  involve  the  substantial  use  of  the  public  range  in  a  regular,  continuing 
manner  each  year.  To  promote  the  highest  use  of  the  public  lands  within  grazing 
districts  which  have  been  or  hereafter  are  established,  possession  of  sufficient 
land  or  water  to  insure  a  year-round  operation  for  a  certain  number  of  livestock 
in  connection  with  the  use  of  the  public  domain  will  be  required  of  all  users. 

The  section  also  provided  that  preference  in  the  granting  of  licenses 
would  be  given  in  accordance  with  the  provisions  of  section  3  of  the 
act  and  that  when  the  demands  of  all  such  preference  applicants 
could  not  be  satisfied  prior  consideration  would  be  given  applicants 
in  the  manner  elsewhere  specified  in  the  code.^  Section  501.1  pro- 
vided further  that  temporary  licenses  would  be  granted  to  those 
accustomed  to  graze  within  the  area  until  such  time  as  sufficient  data 
could  be  assembled  upon  which  to  predicate  grazing  permits. 

Section  501.2  defined  the  various  terms  used  in  the  code.  It  de- 
fined "base  property"  as  property  used  for  the  support  of  the  live- 
stock for  which  a  grazing  privilege  was  sought  and  on  the  basis  of 
which  the  extent  of  a  license  or  permit  was  computed.  It  defined 
such  other  terms  as  "land  dependent  by  use,"  "land  dependent  by 
location,"  "animal-unit  month,"  "carrying  capacity,"  "full-time 
water,"  and  "prior  water." 

Section  501.4  provided  that  for  the  purpose  of  determining  the 
proper  use  of  the  base  properties  of  all  applicants  and  their  relative 
dependence  upon  the  Federal  range,  land  and  water  conditions  and 
other  factors  affecting  livestock  operations  in  the  area  would  be 
considered  and  determined  according  to  customary  use  and  best 
practices  for  good  range  management.  It  provided  that  base  prop- 
erties would  be  classified  as  land  or  water  and  further  in  the 
following  manner: 

Class  1.    Land  dependent  by  use,  or  full-time  prior  water. 
Class  2.    Land  dependent  by  location,  or  full-time  water 

Section  501.5  provided  that  for  the  purpose  of  stabilizing  the 
livestock  industry  and  determining  the  proper  use  of  the  Federal 
range  the  carrying  capacity  of  each  administrative  unit  in  a  grazing 
district  would  be  rated  and  each  would  be  classified  for  the  proper 
season  of  use  and  for  the  maximum  period  of  time  for  which  any 
licensee  would  be  allowed  to  use  the  Federal  range  in  the  area  dur- 
ing any  one  year. 

Section  501.6(b)  provided  that  "to  the  extent  that  Federal  range 
is  available"  preference  would  be  given  to  qualified  applicants  own- 
ing or  controlling  Class  1  properties,  then  to  applicants  owning  or 
controlling  Class  2  properties,  and  then  to  other  applicants.  It  also 
provided  that  no  license  would  confer  grazing  privileges  in  excess 
of  the  carrying  capacity  of  the  range  to  be  used  and  that  so  far  as 
consistent  with  proper  range  practices  licenses  would  confer  grazing 
privileges  on  the  range  lands  which  were  used  in  creating  the  de- 
pendency by  use  or  priority  of  the  base  properties  involved. 

Section  501.12  provided  for  the  setting  up  of  advisory  boards 
and  presci-ibed  the  functions  of  such  boards.  Among  those  functions 
were  to  make  recommendations  on  special  rules  for  the  district,, 
within  the  meaning  of  section  501.15  of  the  code. 

3  Those  specifications  were  to  be  found  in  sections  501.2,  501.4,  and  501.6. 
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Section  501.15  provided  that  whenever  it  appeared  to  a  regional 
grazier  that  local  conditions  in  any  district  in  his  region  made  neces- 
sary the  application  of  a  special  rule  on  any  of  the  matters  in  the 
Federal  Range  Code,  in  order  better  to  achieve  an  administration 
consistent  with  the  purposes  of  the  act,  he  might  recommend  such  a 
rule,  supported  by  a  factual  showing  of  its  necessity,  to  the  Secretary 
of  the  Interior  for  approval.* 

Within  the  framework  of  the  general  provisions  of  the  Federal 
Range  Code,  attempts  were  made  to  work  out  a  satisfactory  method 
for  the  adjudication  of  grazing  privileges  within  Nevada  Grazing 
District  No.  4,  established  in  1936.^  Difficulty  was  encountered 
because  the  district  is  a  transitional  area,  that  is,  an  area  lying 
between  one  which  requires  a  water  base  for  livestock  operations 
and  one  which  requires  a  land  base  for  such  operations.  Finally, 
on  April  4,  1944,  the  advisory  board  of  the  district  adopted  a  resolu- 
tion whereby,  in  order  to  determine  the  proper  use  of  the  base  prop- 
erties of  all  applicants  and  their  relative  dependence  upon  the 
Federal  range,  consideration  would  be  given,  in  adjudicating  grazing 
privileges,  to  land,  water  conditions,  and  other  factors  affecting 
livestock  operations  in  the  district.  The  resolution  provided  that 
owned  or  controlled  dependent  land  and  prior  water  would  be  rec- 
ognized as  base  property,  but  that  total  grazing  privileges  must  be 
based  on  at  least  a  two-thirds  land  base  and  not  to  exceed  a  one-third 
water  base.  The  matter  was  submitted  to  the  Secretary  of  the  In- 
terior. On  February  21,  1945,  the  Secretary,  pursuant  to  the  au- 
thority vested  in  him  by  the  Taylor  Grazing  Act,  as  amended,  and 
in  accordance  with  the  provisions  of  section  501.15  of  the  Federal 
Range  Code  approved  on  September  23,  1942,  finding  that  a  proper 
factual  showing  of  its  necessity  had  been  made  by  the  regional 
grazier  and  that  local  conditions  in  Nevada  Grazing  District  No.  4 
made  necessary  the  application  of  a  special  rule  for  the  classifica- 
tion of  base  properties  in  order  to  achieve  an  administration  con- 
sistent with  the  purposes  of  the  Taylor  Grazing  Act,  adopted  a 
special  rule  for  the  district.^    That  rule  provides  that: 

either  land  or  water  only,  or  a  combination  of  land  and  water,  may  be  classified 
as  base  property  for  a  single  livestock  operation  in  that  district.  In  instances 
in  which  a  combination  of  land  and  water  is  so  recognized,  the  following  further 
classification  will  be  made: 

Class  1.  Land  dependent  by  use  and  full-time  prior  water. 

Class  2.  Land  dependent  by  location  and  full-time  water. 

Thus  while  the  range  code  provides  that  base  properties  shall  be 
classified  as  land  or  water,  the  special  rule  for  Nevada  Grazing  Dis- 
trict No.  4  permits  a  combination  of  the  two  types  of  property  in 
the  establishment  of  grazing  privileges. 

Turning  now  to  the  livestock  operations  of  Mr.  Sellas,  I  find  that 
his  first  application  for  grazing  privileges,  made  in  1936,  stated 

•*  Effective  July  16,  1946,  the  General  Land  Office  and  the  Grazing  Service,  which  had 
previously  administered  the  Taylor  Grazing  Act,  were  abolished  and  their  functions  were 
transferred  to  the  Bureau  of  Land  Management  by  section  403,  Reorganization  Plan  No.  3 
of  1946  (11  F.R.  7875,  7876,  7776).  Since  December  11,  1946  (11  F.R.  14496),  the  Federal 
Range  Code  has  appeared  as  Part  161  of  Title  43  of  the  Code  of  Federal  Regulations.  The 
provisions  mentioned  above  remain  substantially  the  same.  See  43  CFR,  1956  Supp., 
Part  161. 

5  1  F.R.  1748. 

«  10  F.R.  2254. 
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that  prior  to  the  passage  of  the  Taylor  Grazing  Act  his  custom  was 
to  graze  2,500  sheep  and  75  cattle  on  the  public  domain.  Before 
the  adoption  of  the  special  rule  and  before  commensurate  property 
surveys  for  the  district  had  been  completed,  Mr.  Sellas  received 
temporary  licenses,  some  of  which  permitted  him  to  graze  as  many 
as  2,000  sheep  and  75  cattle  on  the  Federal  range  within  the  district. 
Others  were  for  lesser  numbers,  in  some  instances  because  he  applied 
for  privileges  for  fewer  animals  and  in  other  instances  because  he 
lacked  commensurate  property  to  support  the  numbers  for  which  he 
applied  and  range  was  not  available  for  additional  animals. 

In  1945,  when  Mr.  Sellas'  grazing  privileges  were  adjudicated,  on 
the  basis  of  the  land  and  water  bases  upon  which  he  had  relied  in 
applying  for  grazing  privileges  within  the  district,  it  was  found  that 
Mr.  Sellas'  land  bases  had  a  demand  on  the  Federal  range  for  1,990 
animal-unit  months,  hereinafter  referred  to  as  aums.  His  waters 
were  rated  at  4,438  aums."^  By  applying  the  ratio  of  two-thirds 
land  and  one-third  water,  Mr.  Sellas'  privileges  were  determined  to 
be  2,985  aums  in  Class  1  and  3,443  aums  in  Class  2.  At  that  time 
all  of  the  operators  in  the  district  were  required  to  take  a  10  percent 
cut  in  their  Class  1  grazing  privileges  in  order  that  the  recognized 
demand  might  be  adjusted  to  the  available  range.  This  resulted  in 
Mr.  Sellas'  Class  1  grazing  privileges  being  reduced  to  2,686  aums. 
Mr.  Sellas  was  so  notified  on  June  2,  1945.  That  notice  informed 
him  that  the  privileges  awarded  him  were  determined  through  a 
study  of  the  qualifications  of  base  properties  which  Mr.  Sellas  had 
submitted  with  his  past  applications.  It  also  informed  him  that  a 
study  of  all  of  the  base  properties  within  the  Antelope  Unit  of  the 
district  had  been  completed  and  that  each  qualified  base  property 
was  awarded  its  proportionate  share  of  the  available  range  in  the 
unit.  Mr.  Sellas  protested  the  adjudication.  The  advisory  board 
recommended  that  the  action  taken  be  sustained.  On  July  3,  1945, 
Mr.  Sellas  was  notified  that  the  recommendation  of  the  advisory 
board  had  been  approved  and  that  he  was  licensed  to  use  the  Fed- 
eral range  from  July  1,  1945,  to  June  30,  1946,  to  the  extent  of 
57  cattle  and  horses  and  1,000  sheep,  87  percent  on  the  Federal  range. 
He  was  granted  a  liquidating  license  for  23  cattle  and  horses  and 
600  sheep. 

In  1946,  Mr.  Sellas  applied  for  a  license  for  1,000  sheep  and  57 
cattle  and,  in  addition,  for  15  cattle  from  July  1,  1946,  to  October  31, 
1946.  This  license  was  granted  to  him.  On  March  14,  1947,  Mr. 
Sellas  applied  for  a  license  for  2,500  sheep  and  200  cattle  to  graze 
year-round  on  the  Federal  range.  The  license  was  granted  for  1,000 
sheep  and  57  cattle  and  rejected  as  to  the  balance  for  the  reason  that 
his  application  was  in  excess  of  his  adjudicated  demand  as  set  forth 
in  the  notices  of  June  2  and  July  3,  1945,  and  for  the  further  reason 
that  there  was  insufficient  range  available  in  the  Antelope  Unit  for 
Class  2  livestock.  Mr.  Sellas  protested  and  the  case  was  heard  by 
an  examiner  of  the  Bureau  of  Land  Management  on  February  19, 
1948.    On  March  29,  1949,  the  Associate  Director  of  the  Bureau  of 


7  Information  in  the  file  relating  to  Mr.  Sellas'  various  applications  for  grazing  privileges 
indicates  that  in  arriving  at  this  figure  12  separate  waters  claimed  by  Mr.  Sellas  were 
used.  They  were  Tunnel  Canyon,  Cottonwood  Spring,  Antelope  Wash  Reservoir,  Rock 
Spring,  Sand  Springs,  Smith  Spring,  Warm  Spring,  Antelope  Spring,  Long  Spring,  and 
two  others  each  designated  as  Blin  Spring  and  located  on  different  parts  of  the  range 
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Land  Management  affirmed  the  rejection  of  the  application  insofar 
as  it  exceeded  Mr.  Sellas'  adjudicated  demand.  Mr.  Sellas  then 
appealed  to  the  Secretary  of  the  Interior.  On  June  15,  1950,  the 
Solicitor  of  the  Department,  acting  under  authority  delegated  to 
him  by  the  Secretary,  rendered  a  decision  on  the  appeal.  There  it 
was  held  that  Mr.  Sellas'  land  bases  were  not  entitled  to  any  higher 
rating  than  that  assigned  to  them  after  the  commensurate  property 
survey;  that  under  the  special  rule  adopted  by  the  Secretary  for 
the  administration  of  Nevada  Grazing  District  No.  4,  it  was  proper, 
in  determining  grazing  privileges,  to  use  the  ratio  of  two-thirds; 
one-third  proposed  by  the  advisory  board;  and  that,  since  the  ratio 
had  been  uniformly  applied  to  all  operators  in  the  district  utilizing 
a  combination  of  land  and  water  bases,  Mr.  Sellas  had  no  proper 
basis  for  complaint  on  that  point.  The  decision  of  the  Associate 
Director  was  affirmed.  William  Sellas;  Fred  Henroid  et  al.^  In- 
terveners^ A-25698. 

While  Mr.  Sellas'  appeal  was  pending,  he  was  granted  temporary 
licenses  to  graze  1,000  sheep  and  57  cattle,  although  he  continued  to 
apply  for  2,500  sheep  and  200  cattle. 

On  October  19,  1950,  Mr.  Sellas  was  notified  that  the  advisory 
board  had  recommended  an  individual  allotment  for  his  winter  use 
(detailed  on  an  attached  plat)  and  that  it  was  proposed  to  build  a 
fence  between  his  allotment  and  that  of  B.  H.  Robison,  on  the  north, 
with  the  stipulation  that  a  large  gate  be  left  open  for  Mr.  Sellas' 
stock  to  trail  north  to  his  springs  when  water  was  available.  Mr. 
Sellas  protested  that  recommendation.  On  November  24,  1950,  Mr. 
Sellas  was  notified  that  the  winter  allotment  as  recommended  by 
the  advisory  board  would  be  made. 

However,  by  that  time,  Mr.  Sellas  had  filed  a  complaint  in  the 
United  States  District  Court  for  the  District  of  Nevada,  entitled 
Willia'irh  Sellas  v.  Jesse  Kirh^  as  Range  Manager,  Bureau  of  Land 
Ma7iagement,  Nevada  Grazing  District  No.  ^,  Ely,  Nevada,  Civil 
No.  905,  in  which  he  stated  that  the  range  manager  would,  unless 
restrained  by  the  court,  require  him  to  reduce  his  livestock  herd  to 
1,000  sheep  and  57  cattle.  He  stated  that  the  range  manager  had 
failed  and  refused  to  give  the  proper  consideration  and  allowance 
for  his  prior  water  and  water  rights  as  base  property  in  computing 
the  quantity  of  his  grazing  privileges  in  the  district.  He  sought, 
under  the  provisions  of  the  Administrative  Procedure  Act  (5  U.S.C, 
1952  ed.,  sec.  1001  et  seq.),  to  have  the  court  restrain  the  range  man- 
ager from  compelling  him  (Sellas)  to  reduce  his  herds  and  he  sought 
a  judgment  requiring  the  range  manager  to  consider  his  prior  water 
and  water  rights  together  with  his  land  bases  "thus  entitling  him 
to  the  privilege  of  grazing  on  public  lands  within  the  Nevada 
Grazing  District  No.  4,  Ely,  Nevada,  the  total  of  2,500  sheep  and 
200  head  of  cattle  as  he  has  done  under  his  customary  operation." 
A  motion  to  dismiss  the  suit  was  filed  on  behalf  of  the  range 
manager. 

Before  the  motion  to  dismiss  was  filed,  Mr.  Sellas  had  appealed 
from  the  decision  of  November  24,  1950,  contending  that  the  pro- 
posed individual  winter  allotment  totally  ignored  his  prior  water 
rights  owned  and  used  by  him  during  the  priority  years.     He  re- 
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ferred  to  the  suit  recently  filed  by  him  and  contended  that  no  reduc- 
tion or  alteration  of  his  customary  use  of  the  public  domain  could 
be  made  while  that  suit  was  pending. 

On  April  20,  1951,  the  District  Court  ordered  that  the  subject 
matter  of  the  suit  (Mr.  Sellas'  grazing  privileges)  remain  in  status 
quo  and  that  all  trespass  proceedings  against  Mr.  Sellas  be  stayed 
until  such  time  as  the  court  determined  whether  it  had  jurisdiction. 
Thereafter,  hearing  on  Mr.  Sellas'  appeal  from  the  decision  of 
November  28,  1950,  was  indefinitely  postponed. 

On  November  5,  1951,  the  District  Court  ordered  the  suit  dis- 
missed (101  F.  Supp.  237).  The  Court  held  that  if  an  action  could 
be  maintained  on  the  facts  and  circumstances  set  forth  in  the  Sellas 
complaint  the  Secretary  of  the  Interior  would  be  an  indispensable 
party  but  that  it  had  no  jurisdiction  of  the  matter  under  the  Ad- 
ministrative Procedure  Act  or  any  other  law.  In  the  course  of  its 
opinion,  the  court  said  that  the  gravamen  of  the  plaintiff's  complaint 
was  the  adoption  and  application  of  the  special  rule  for  Nevada 
Grazing  District  No.  4  by  the  Secretary  of  the  Interior.  It  said 
(at  p.  239)  : 

Here  plaintiff  seeks  a  judicial  review  of  determinations  made  by  the  Secretary 
of  the  Interior  or  his  subordinates  under  the  provisions  of  the  Taylor  Gi-azing 
Act  and  regulations  made  pursuant  thereto.  The  agency  action  complained  of 
here  did  not  result  in  taking  of  property  without  due  process  of  law  as  con- 
tended by  plaintiff.  The  record  here  shows  effort  by  the  grazing  officials  and 
the  Secretary  of  the  Interior  to  arrive  at  a  fair  and  reasonable  conclusion.  It 
shows  that  conferences  and  hearings  were  had  and  that  plaintiff  was  given 
opportunities  to  present  his  views  and  did  present  his  views. 

Oman  v.  United  States,  10  Cir.,  179  F.  2d  738,  741:  "[6-8]  *  *  *  The  Taylor 
Act  provides  that  the  'issuance  of  a  permit  pursuant  to  the  provisions  of  such 
sections  shall  not  create  any  right,  title,  interest,  or  estate  in  or  to  the  lands' 
43  U.S.C.A.  §  315b."  In  Osborne  v.  United  States,  9  Cir.,  145  F.  2d  892,  896,  it 
was  indicated  that  grazing  permits  are  only  a  privilege  "withdrawable  at  any  time 
for  any  use  by  the  sovereign  without  the  payment  of  compensation."  *  *  * 

If  the  sovereign  may  withdraw  a  grazing  permit,  it  would  follow  that  the 
sovereign  could  limit  and  define  the  extent  of  such  a  privilege.  The  action  of  the 
Secretary  of  the  Interior  in  approving  the  rule  recommended  by  the  Advisory 
Board  of  Nevada  Grazing  District  No.  4  was  based  upon  substantial  evidence 
and  is  consistent  with  the  authority  granted  by  Congress.  Said  rule  was  not 
adopted  and  put  into  effect  solely  for  the  purpose  of  restricting  or  limiting 
plaintiff's  grazing  privileges.  The  rule  affects  not  only  plaintiff  but  all  similarly 
situated  who  may  apply  for  and  be  permitted  grazing  privileges  in  said  Nevada 
Grazing  District  No.  4.  The  adoption  and  the  application  of  this  special  rule 
(defendant's  Ex.  #2)  "was  agency  action  committed  by  law  to  agency  discretion." 

The  court  vacated  its  stay  order  of  April  20,  1951.  Mr.  Sellas 
appealed  from  that  decision.  The  United  States  Court  of  Appeals 
for  the  Ninth  Circuit,  in  a  decision  dated  November  25,  1952  (200 
F.  2d  217) ,  affirmed  the  action  of  the  lower  court.  In  the  course  of 
its  decision,  it  said  (at  p.  219) : 

Appellant  does  not  question  the  authority  of  the  Secretary  to  promulgate 
special  rules  thought  appropriate  because  of  conditions  obtaining  in  a  particular 
district.  Nor  does  he  deny  that  all  operators  in  this  district  who  use  both  land 
and  water  as  bases  in  their  livestock  operations  are  obliged  to  conform  to  the 
two-thirds ;  one-third  ratio  recommended  by  the  Advisory  Board,  and  later  found 
unobjectionable  by  the  Secretary.  His  contention — and  apparently  his  sole  point 
—is  summed  up  in  his  reply  brief  in  the  following  language :  "Regardless  of  any 
rules  suggesting  a  combination  of  lands  and  water  [as  base  properties],  the  Act 
prescribes  that  each  must  be  given  its  full  weight." 
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We  have  not  been  able  to  find  any  prescription  of  that  character  in  the  Act, 
either  in  terms  or  by  implication.  As  was  not  unknown  to  the  framers  of  this 
legislation,  range  conditions  in  the  public  land  states  vary  widely.  In  some 
regions  water  for  stockwatering  purposes  is  so  scarce  that  recourse  must  be  had 
to  artificial  wells  put  down  by  the  operators  utilizing  the  range.  In  others  there 
are  living  streams  on  the  range  lands,  aording  a  relatively  stable  and  plentiful 
water  supply  in  all  seasons.  In  areas  of  the  latter  type  the  prime  requisite  for 
the  development  and  proper  utilization  of  the  public  range  is  privately  owned 
or  controlled  land  in  the  vicinity,  upon  which  hay  and  other  forage  crops  are 
produced  in  sufiicient  quantity  to  support  the  stock  when  not  on  the  range.  In 
such  situations  water  may  appropriately  be  assigned  no  weight  in  determining 
the  proper  relationship  between  the  public  range  and  private  properties.  Cf.  57 
I.D.  213,  214 ;  58  I.D.  419,  421 ;  58  I.D.  686,  691. 

Reference  has  already  been  made  to  the  regulation,  43CFR  161.4,  under  which 
base  properties  may  be  classified  as  either  land  or  water.  This  regulation  states 
that  "land  and  water  conditions  and  other  factors  affecting  livestock  operations 
In  the  area  will  be  considered  and  determined  according  to  customary  use  and 
best  practices  for  good  range  management."  Where  in  a  particular  area,  condi- 
tions are  such  as  to  indicate  the  recognition  of  both  land  and  water  as  a  base, 
but  it  is  thought  that  one  factor  outweighs  the  other  in  consequence,  we  would 
suppose  it  to  be  within  the  informed  discretion  of  the  grazing  authorities  to 
determine  the  relative  weight  to  be  assigned  to  each  factor,  there  being  no 
requirement  of  law  that  each  is  to  be  given  its  so-called  "full  weight"  regardless 
of  other  considerations.  In  this  view,  the  situation  would  seem  to  be  one  where 
"agency  action  is  by  law  committed  to  agency  discretion,"  [5  U.S.C.A.  §  1009] 
hence  the  action  complained  of  here  would  not  be  subject  to  judicial  review. 

On  April  27,  1953,  the  United  States  Supreme  Court  denied  Mr. 
Sellas'  petition  for  a  writ  of  certiorari  (345  U.S.  940).  Thereafter, 
on  March  31,  1954,  the  attorneys  for  the  parties  entered  into  a 
stipulation  reciting  that  during  the  pendency  of  the  action,  instituted 
on  November  6,  1950,  the  customary  operation  of  Mr.  Sellas  was 
permitted  to  remain  in  status  quo  and  that  during  that  time  the 
regular  license  fees  and  trespass  penalties  were  incurred  by  Mr. 
Sellas.  The  parties  agreed  that  the  total  sum  due  from  Mr.  Sellas 
was  $4,363.28.  The  exhibit  attached  to  the  stipulation  shows  that 
from  November  1,  1950,  to  June  1,  1951,  Mr.  Sellas  had  1,000  sheep 
on  the  Federal  range  in  excess  of  his  licensed  number,  that  from 
November  1,  1951,  to  June  10,  1953,  he  had  600  excess  sheep  on  the 
range,  and  that  from  May  1  to  June  30,  1952,  he  grazed  15  excess 
cattle.  During  the  year  July  1, 1952,  to  June  30, 1953,  Mr.  Sellas  had 
900  excess  sheep  on  the  range  for  7  months  and  15  excess  cattle  on 
the  range  for  2  months.  On  the  basis  of  this  stipulation,  the  Dis- 
trict Court  gave  judgment  to  the  Bureau  of  Land  Management  for 
trespass  penalties  and  grazing  fees  in  the  sum  of  $4,363.28. 

After  the  conclusion  of  this  litigation,  Mr.  Sellas'  appeal  from  the 
decision  of  November  24,  1950,  was  set  for  hearing  on  February  24, 

1954.  Mr.  Sellas'  attorney  requested  a  continuance,  stating  that  after 
several  conversations  with  Mr.  Sellas  and  the  district  range  manager 
it  was  believed  that  a  compromise  agreement  might  be  worked  out. 
The  continuance  was  granted.    Again  hearing  was  set  for  May  23, 

1955,  and  again  Mr.  Sellas'  attorney  requested  a  continuance.  That 
request  was  denied. 

Meantime,  the  boundaries  of  Mr.  Sellas'  winter  allotment  had  been 
modified  somewhat  from  those  established  in  1950  and  Mr.  Sellas 
had  changed  his  plan  of  operation  to  the  extent  of  acquiring  a  permit 
to  graze  part  time  on  the  nearby  Goshute  Indian  Reservation. 

At  the  hearing,  Mr.  B.  H.  Robison,  who  has  an  adjoining  allot- 
ment, was  permitted  to  intervene.    At  the  beginning  of  the  hearing,. 
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it  was  stipulated  that  for  the  purposes  of  the  hearing,  Mr.  Sellas' 
demand  on  the  Federal  range  is  recognized  to  be  2,687  aums.  Mr. 
Sellas'  attorney  served  notice,  however,  that  he  resrved  the  right  to 
<;ontest  the  formula  (the  special  rule  for  the  district,  by  which  this 
figure  was  reached.  (Tr.  12.  See  also  p.  88.)  It  was  shown  that, 
at  least  since  1952,  Mr.  Sellas  has  been  operating  a  band  of  2,000 
sheep  (Tr.  14) ;  that,  since  he  acquired  his  permit  to  graze  on  the 
reservation,  during  part  of  the  year  1,000  of  his  sheep  are  on  the 
Indian  reservation  and  the  other  1,000  on  the  Federal  range;  that 
at  other  times  of  the  year  the  2,000  sheep  are  grazed  on  the  Indian 
reservation;  and  that  at  still  other  times  the  2,000  sheep  are  grazed 
on  the  Federal  range;  that  under  this  arrangement,  Mr.  Sellas  has 
been  permitted  to  graze  more  sheep  on  the  Federal  range  than  the 
1,000  which  the  Department  found  him  to  be  qualified  for  but  that 
his  use  of  the  range  has  been  for  a  shorter  period  so  that  in  fact 
Mr.  Sellas'  operation  has  not  exceeded  the  2,687  aums  to  which  he 
has  been  found  to  be  entitled  (Tr.  15).  The  arrangement  was  ap- 
proved^ in  an  effort  to  help  Mr.  Sellas  and  to  avoid  the  necessity  of 
requiring  him  to  reduce  his  band  of  sheep.  (Tr.  30).  It  was  also 
shown  that  Mr.  Sellas'  use  of  summer  range,  which  includes  areas 
surrounding  some  of  the  waters  he  claims  as  prior  waters,  accounts 
for  800  AUMS  and  that  on  his  winter  allotment,  which  includes  other 
water  which  he  claims  as  prior  waters,  he  is  entitled  to  use  1,887  aums 
(Tr.  26) ;  that  the  carrying  capacity  of  the  winter  allotment,  ac- 
cording to  the  survey  made  about  1946,  is  2,309  aums;  that  Mr. 
Robison  has  a  trail  use  in  the  area  for  265  aums,  leaving  157  aums 
for  drifting  livestock  and  wildlife  (Tr.  27). 

Mr.  Kirk,  the  range  manager,  testified  that  there  are  areas  in  the 
winter  allotment  of  Mr.  Sellas  where  he  could  lamb  1,000  sheep  but 
that  the  allotment  was  not  set  up  for  2,000  sheep  (Tr.  43) ;  that  the 
range  in  the  Sellas  winter  allotment  has  deteriorated  during  the 
past  several  years;  that  it  does  not  now  have  the  carrying  capacity 
that  it  had  in  1946;  and  that  this  deterioration  has  been  caused  by 
continued  drought  and,  probably,  by  excessive  use.  Mr.  Kirk  ad- 
mitted, however,  that  the  grazing  officials  have  permitted  Mr.  Sellas 
to  graze  2,000  sheep  in  an  area  set  up  for  1,000  sheep  and  expressed 
the  opinion  that  the  presence  of  the  2,000  sheep  in  the  area,  even 
though  for  a  shorter  period  of  time,  is  detrimental  to  the  range 
(Tr.  50),  particularly  when  those  2,000  sheep  are  on  the  range 
during  the  growing  season  (Tr.  56).  He  stated  that  if  Mr.  Sellas 
were  confined  to  1,000  sheep,  the  allotment  set  up  for  him  would 
adequately  take  care  of  his  lambing  operations   (Tr.  53). 

Mr.  Kirk  also  testified  that  the  critical  condition  of  the  range  due 
to  the  drought  of  the  past  several  years  was  not  peculiar  to  Mr. 
Sellas'  winter  allotment  but  that  it  was  general  throughout  the 
unit  (Tr.  53).  He  testified  that  Mr.  Robison,  while  licensed  for 
6,000  sheep  took  2,000  of  them  out  of  the  district  because  he  claimed 
the  area  would  not  support  them,  since  the  feed  was  not  there,  and 
he  also  testified  that  Mr.  Robison  sold  some  of  his  cattle  or  leased 
them  to  other  people  outside  of  the  area  because  of  a  lack  of  feed 
on  the  range  (Tr.  165).    Mr.  Dimock,  a  range  conservationist  and 

8  See  43  CFR,  1956  Supp.,  161.6(b)(2). 
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the  former  district  grazier  in  the  unit  who  had  made  the  study  of 
the  range  in  Mr.  Sellas'  winter  allotment  on  which  its  carrying 
capacity  was  set  in  1947,  testified  that  the  condition  of  the  entire 
range  in  the  district  was  poorer  then  than  it  was  in  1947,  due  mostly 
to  bad  climatic  conditions  (Tr.  79). 

Mr.  Kirk  testified  that  Mr.  Sellas  was  assigned  summer  range  in 
an  area  where  his  waters  are  and  that  Mr.  Sellas  had  indicated  he 
wanted  to  graze  where  his  waters  are  (Tr.  59)  ;  that  the  summer 
range  which  Mr.  Sellas  is  authorized  to  use  is  more  or  less  the  service 
area  of  his  waters  insofar  as  summer  range  is  concerned  (Tr.  60) ; 
that  the  southern  boundary  of  Mr.  Sellas'  winter  allotment  had  been 
extended  beyond  that  originally  set  up  for  him  in  1946  in  order  that 
Mr.  Sellas  might  have  access  to  certain  waters  to  which  he  claimed 
a  right  (Tr.  63) ;  and  that  at  the  same  time  a  small  strip  had  been 
cut  off  the  northern  boundary  of  the  allotment  (Tr.  64). 

After  the  Bureau  had  put  on  its  testimony,  the  attorney  for  Mr. 
Sellas  stated  that  he  intended  to  sliow^,  going  back  to  the  turn  of  the 
century,  the  conditions,  the  custom,  and  the  operators  who  were  in 
the  area,  the  number  of  stock  grazed,  the  prior  use  of  w^ater,  etc.  He 
stated  that  that  was  the  only  practical  basis  for  showing  that  the 
winter  allotment  set  up  for  Mr.  Sellas  is  arbitrary,  capricious,  and 
confiscatory  (Tr.  81-86).  The  examiner  pointed  out  that  the  gist 
of  the  matter  was  whether  the  allotment  provides  sufficient  feed  to 
discharge  the  obligation  or  demand  of  Mr.  Sellas  on  the  Federal 
range  and  whether  it  provides  it  in  a  form  that  is  usable  to  the  ap- 
pellant (Tr.  86). 

Despite  the  examiner's  statement,  Mr.  Clel  Georgetta  testified 
generally  about  his  knowledge  of  the  area,  the  acquisition  by  his 
parents  and  others  of  rights  to  various  springs  in  the  area,  and  the 
sale  of  some  of  those  rights  to  Mr.  Sellas.  He  testified  that  the 
predecessor  of  Mr.  Sellas  and  Mr.  Sellas  while  he,  Georgetta,  was 
in  the  area,  from  1918  to  1932,  used  an  area  north  of  Mr.  Sellas' 
winter  allotment  for  their  lambing  operations,  in  connection  with  a 
band  of  2,500  sheep.  He  testified  further  that  Mr.  Sellas'  predeces- 
sor and  Mr.  Sellas  also  grazed  south  of  his  present  allotment.  He 
expressed  the  opinion  that  the  winter  allotment  affords  no  place  for 
lambing  operations  and  that  Mr.  Sellas  could  not  operate  unless  he 
had  the  area  immediately  north  of  Tunnel  Canyon  for  a  lambing 
ground.  He  stated  that  Mr.  Sellas  would  have  to  have  an  area 
extending  about  4  miles  north  of  the  present  north  boundary  in 
order  to  run  an  economical  operation  for  even  1,000  sheep  (Tr.  88— 
102).  Mr.  Georgetta  testified  that  he  thought  Mr.  Sellas'  predecessor 
ran  exclusively  on  most  of  what  is  now  designated  as  summer  range 
and  that  he  used  exclusively  the  area  around  his  two  ranches  (the 
two  land  bases  of  Mr.  Sellas)    (Tr.  110). 

•Mr.  Sellas  testified  that  he  had  grazed  sheep  during  the  winter 
months  and  lambed  in  the  area  immediately  north  of  his  present 
winter  allotment  ever  since  he  came  into  the  area  in  1915,  that  he  used 
the  area  around  Cottonwood  Spring  (north  of  his  present  winter 
allotment)  for  lambing  (Tr.  114)  ;  that  because  of  the  worthlessness 
of  part  of  the  winter  allotment  he  had  had  to  sell  his  cattle  in 
1953;  and  that  he  has  not  run  any  cattle  on  the  range  since  1954 
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(Tr.  126).  He  testified  that  one  could  not  bed  sheep  down  in  the 
flat  area  in  the  immediate  vicinity  of  certain  of  his  reservoirs 
located  in  the  southern  part  of  his  winter  allotment  (Tr.  117) ;  that 
a  portion  of  the  southern  boundary  of  the  winter  allotment  is  ap- 
proximately one-half  mile  form  one  of  his  land  bases  and  that  he 
has  been  deprived  of  the  use  of  ground  south  of  that  base  by  this 
allotment  (Tr.  118).  Asked  whether,  if  he  were  awarded  an  area  to 
the  south  of  Antelope  Spring  (located  on  the  above  mentioned  land 
base),  he  would  be  able  to  graze  there  and  water  his  stock  either 
at  Antelope  Spring  or  at  the  three  reservoirs  which  he  has  built, 
Mr.  Sellas  stated  that  he  could  (Tr.  119).  Mr.  Sellas  testified  that 
he  has  a  shearing  corral  north  of  the  north  boundary  of  his  allot- 
ment and  that  he  has  to  trail  sheep  north  of  his  boundary  in  order 
to  get  to  water  which  he  claims  (Tr.  122).  He  stated  that  if  he 
had  to  continue  to  graze  within  the  confines  of  his  allotment  it  would 
break  him,  that  there  would  be  nothing  but  dust  there  if  he  con- 
tinued to  go  back  and  forth  to  water  within  the  confines  of  his 
allotment  (Tr.  123).  He  also  testified  that  he  had  never  lambed 
on  his  winter  allotment  but  that  he  had  taken  his  band  to  the  Indian 
reservation  to  lamb  (Tr.  124).  He  expressed  the  opinion  that  he 
could  not  run  600  sheep  on  his  allotment  (Tr.  125).  He  stated  that 
it  was  not  practical  for  him  to  lamb  around  Antelope  Spring  (within 
his  allotment)  on  his  private  land  because  there  was  not  much  feed 
there  around  the  spring  (Tr.  125). 

With  reference  to  his  arrangement  to  graze  part  time  on  the 
Indian  reservation,  Mr.  Sellas  testified  that  a  grazing  official  had 
told  him  that  if  he  obtained  a  lease  on  the  Indian  reservation  he 
could  run  part  of  the  time  on  the  reservation  and  part  of  the  time 
on  his  own  allotment  and  he  would  thus  be  able  to  run  2,000  sheep 
and  that  under  this  arrangement  he  was  supposed  to  lamb  the  2,000 
sheep  on  his  allotment  (Tr.  127).  He  stated  that  the  next  year  he 
was  cut  off  of  his  lambing  area  and  told  that  he  would  have  to  make 
an  arrangement  with  the  Indian  Service  and  that  he  made  temporary 
arrangements  with  the  Indian  Service  to  lamb  on  the  reservation. 
He  stated  that  this  arrangement  works  a  hardship  on  him  because 
the  land  in  the  Indian  reservation  is  too  high  for  lambing  and  that 
is  not  a  practical  arrangement  (Tr.  129).  He  admitted  that  he  had 
never  tried  to  lamb  1,000  sheep  on  his  allotment  (Tr.  131-132).  He 
stated  that  there  is  no  protection  from  storms  within  his  allotment 
but  he  later  admitted  that  there  are  rough  and  timbered  parts  of  the 
allotment  which  would  afford  protection.  He  admitted  that  grazing 
2,000  sheep  on  the  winter  allotment  during  the  growing  season  is 
bad  for  the  land  and  that  if  this  practice  were  continued  it  would 
make  a  dust  bowl  of  the  allotment  (Tr.  139).  He  admitted  further 
that  during  the  years  when  he  had  lambed  in  the  area  north  of  the 
present  winter  allotment  he  had  had  to  haul  water  to  the  lambing 
area  (Tr.  140). 

Mr.  Eay  Skinner,  a  livestock  dealer,  testified  that  for  the  past  35 
years  he  had  herded  sheep  in  tlie  general  area  and  that  certain  por- 
tions of  Mr.  Sellas'  winter  allotment,  described  as  the  alkali  flat  and 
the  lake  bottom,  no  one,  even  when  the  range  was  free,  used  because 
there  is  practically  no  feed  there  and  because  of  the  greasewood, 
which  would  kill  sheep  at  certain  times  of  the  year  (Tr.  144).    He 
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testified  that  there  is  practically  no  feed  on  the  southern  part  of  the 
Sellas  winter  allotment  where  Mr.  Sellas  has  his  reservoirs  but  that 
conditions  to  the  west,  outside  of  the  Sellas  allotment,  are  better  and 
that  Mr.  Sellas  had  grazed  in  that  area  for  at  least  the  last  35  years. 
He  testified  that  to  his  Iniowledge  lambing  had  never  been  done  on 
the  southern  portion  of  the  Sellas  winter  allotment;  that  Mr.  Sellas 
could  not  lamb  1,000  sheep  on  his  private  land  near  Antelope  Spring 
reservoir;  that  in  the  past  Mr.  Sellas  conducted  his  lambing  opera- 
tions from  Tunnel  Canyon  north  to  Cottonwood  Spring ;  and  that  it 
is  not  practical  or  feasible  for  a  man  to  conduct  a  sheep  business  with 
only  1,000  sheep  (Tr.  148). 

It  was  stipulated  that  if  Isaac  C.  Lee  and  Lew  Chavez,  who  are 
herders  for  Mr.  Sellas,  were  called  to  testify  they  would  testify  that 
their  acquaintance  with  Mr.  Sellas  had  been  for  approximately  eleven 
years  and  that  their  testimony,  on  direct  and  cross  examination, 
would  be  substantially  the  same  as  that  of  Mr.  Sellas,  Mr.  Georgetta, 
and  Mr.  Skinner  as  to  Mr.  Sellas,  lambing  operations,  as  to  the 
condition  of  the  range,  and  as  to  the  waters  during  those  eleven  years 
(Tr.  154).  It  was  further  stipulated  that  Mrs.  Marvis,  widow  of  Mr. 
Sellas'  partner  who  had  died  recently,  would  corroborate  the  tes- 
timony of  Mr.  Sellas  to  the  general  condition  of  the  range  (Tr. 
155). 

It  was  on  the  basis  of  the  testimony  introduced  at  the  hearing  that 
the  Director  held  that  the  winter  allotment  assigned  to  Mr.  Sellas  is 
adequate  to  supply  a  lambing  area  for  1,000  sheep.  He  held  that 
the  fact  that  in  the  past  grazing  officials  have  been  overlenient  in 
permitting  Mr.  Sellas  to  graze  2,000  sheep  on  the  Federal  range  does 
not  warrant  a  holding  that  the  winter  allotment  assigned  to  Mr. 
Sellas  must  be  sufficient  to  provide  a  lambing  area  for  that  number. 
He  found  that  the  action  of  the  range  manager,  in  setting  up  the 
allotment,  instead  of  being  arbitrary  and  capricious  as  charged  by 
Mr.  Sellas,  was  motivated  by  a  desire  to  allow  the  appellant  the 
maximum  use  of  his  base  properties  and  that  the  appellant's  best 
interests  were  considered  when  the  boundaries  were  set.  He  found 
that  a  larger  area  cannot  be  assigned  to  Mr.  Sellas  because  he  does 
not  have  base  properties  to  support  a  larger  area. 

It  seems  apparent  from  a  review  of  the  record  made  at  the  hearing 
that  the  Director  was  correct  in  so  holding. 

Mr.  Sellas  has  been  granted  grazing  privileges  to  the  extent  of  his 
adjudicated  demand  on  the  Federal  range  and  he  has  been  permitted 
to  exercise  those  privileges  in  the  vicinity  of  his  land  bases  and  in 
areas  serviced  by  some  of  his  waters.  For  example,  of  the  twelve 
waters  used  by  the  grazing  officials  in  determining  his  dependency 
on  the  Federal  range,^  at  least  nine  of  those  waters  are  definitely 
within  the  summer  range  assigned  to  Mr.  Sellas  or  within  the  boun- 
daries of  his  winter  allotment.^^    Notwithstanding  this,  Mr.  Sellas 

9  See  fn.  7,  supra. 

10  According  to  a  map  introduced  at  the  hearing  (BLM  Exhibit  1)  Rock  Spring,  Mud 
Spring,  Blind  Spring,  Long  Spring,  Sand  Spring,  and  Smith  Spring  are  in  the  summer 
range.  Warm  Spring  appears  to  be  on  the  boundary  between  the  summer  range  and  the 
winter  allotment.  Antelope  Spring  and  the  other  Blind  Spring  are  within  the  winter 
allotment.  Antelope  Wash  is  shown  on  the  map  also  to  be  within  the  winter  allotment 
but  since  the  area  is  unsurveyed  that  water  may  be  north  of  the  boundary  line.  The  exact 
location  of  the  north  line  of  the  boundary  in  relation  to  this  water  cannot  be  determined 
from  the  testimony.  Tunnel  Canyon  Spring  appears  to  be  north  of  the  north  boundary 
and  Cottonwood  Spring  is  considerably  north  of  the  north  boundary. 
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insists  that  he  also  be  given  range  for  his  lambing  operations  north 
of  his  present  allotment,  in  the  vicinity  of  other  waters  which  he 
claims  and  that  due  consideration  has  not  been  given  to  his  water 
rights  as  base  property. 

His  insistence  in  this  latter  respect  amounts  to  a  refusal  on  his 
part  to  accept  the  fact  that  the  district  in  which  he  is  privileged  to 
graze  has  a  special  rule  for  the  classification  of  base  properties, 
brought  about  by  necessity,  caused  by  the  peculiar  conditions  found 
in  the  district,  and  binding  on  all  other  livestock  operators  in  the 
district. 

Under  the  special  rule,  Mr.  Sellas'  grazing  privileges  are  limited 
not  by  the  fact  that  consideration  has  not  been  given  to  his  right  to 
use  certain  waters  but  by  the  fact  that  it  has  been  determined  that 
total  grazing  privileges  must  be  based  on  at  least  a  two-thirds  land 
base  and  not  to  exceed  a  one-third  water  base.  It  is  Mr.  Sellas^ 
limited  land  bases  which  impose  the  restriction  on  his  operations  in 
the  district.  This  is  shown  by  the  fact  that  his  lands  were  rated  at 
only  1990  aums.  While  his  land  and  water  bases  together  were  rated 
at  6,428  AUMS,  because  his  land  bases  were  rated  at  only  1990  aums 
his  water  bases  could  be  rated  at  only  one-half  of  that  figure,  995 
AUMS.  This  resulted  in  a  determination  that  Mr.  Sellas  had  a  demand 
on  the  Federal  range  of  2,985  aums  for  his  Class  1  privileges  and 
3,443  AUMS  for  his  Class  2  privileges.  Every  livestock  operator  in 
the  district  who  uses  both  land  and  water  bases  in  his  livestock  opera- 
tions is  subject  to  the  same  rule.  When  the  range  was  surveyed,  it 
was  found  not  only  that  there  was  no  range  available  for  the  exercise 
of  Class  2  privileges,  but  that  there  was  not  sufficient  range  to  satisfy 
the  demands  of  all  of  the  operators  in  the  district  having  Class  1 
privileges.  Then  it  was  that  a  10  percent  cut  was  imposed  on  all 
Class  1  privileges  and  Mr.  Sellas,  after  the  cut,  was  determined  to 
have  a  demand  on  the  Federal  range  for  his  Class  1  base  property  of 
2,686  AUMS.    All  of  this  has  previously  been  explained  to  Mr.  Sellas. 

That  Mr.  Sellas  has  refused  to  accept  this  rule  is  shown  by  his 
institution  of  the  above  mentioned  suit  to  enjoin  the  range  manager 
from  applying  it;  by  his  continuing  attempts  to  graze  twice  the 
number  of  animals  on  the  Federal  range  than  is  allowable  for  one 
with  his  limited  land  bases ;  and  by  his  insistence  in  this  appeal  that 
his  waters  have  not  received  due  consideration.  His  reference  to  a 
recent  adjudication  of  water  rights  in  his  favor  will,  however,  be 
examined  to  determine  whether  that  adjudication  warrants  any 
change  in  his  demand  on  the  Federal  range. 

After  the  hearing  examiner  rendered  his  decision  in  the  matter 
of  Mr.  Sellas'  winter  allotment  and  while  Mr.  Sellas'  appeal  from 
that  decision  was  pending  before  the  Director  of  the  Bureau  of 
Land  Management,  Mr.  Sellas  instituted  a  suit  in  a  Nevada  court 
seeking  to  restrain  Mr.  Kirk  and  Mr.  Robison,  the  intervener  in  this 
appeal,  from  building  and  maintaining  a  fence^^  which,  Mr.  Sellas 
stated,  would  obstruct  his  access  to  five  waters  (Tunnel  Canyon 
Spring,  Evan  Spring,  Secret  Canyon  Spring,  Antelope  Valley  Wash 
and  its  tributaries,  and  Cottonwood  Spring)  with  his  livestock  and 
which  would,  he  stated,  diminish  and  impair  his  right  to  the  posses- 

11  Section  4  of  the  Taylor  Grazing  Act  (43  U.S.C,  1952  ed..  sec.  315c)  authorizes  the 
construction  of  fences  on  the  public  lands  within  grazing  districts  where  necessary  to  the 
care  and  management  of  permitted  livestock. 
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sion  and  use  of  those  waters.  William  Sellas  v.  Jesse  L.  Kirk  and 
Burtan  H,  Rohisoriy  No.  6920,  in  the  Seventh  Judicial  District  Court 
of  the  State  of  Nevada,  in  and  for  the  County  of  White  Pine.  The 
court,  in  a  judgment  and  decree  dated  January  21, 1957,  and  amended 
on  July  23,  1957,  found  that  Mr.  Sellas,  ever  since  prior  to  the  year 
1926,  has  been  the  owner  of  the  exclusive  right  to  beneficially  use  the 
five  named  waters  for  stockwatering  purposes  and  that  neither  Kirk 
nor  Kobison  has  any  right,  title  or  interest  in  or  to  any  of  said 
waters  or  in  or  to  the  use  thereof.  Mr.  Kirk  was  ordered  to  cause 
the  fence  to  be  opened  by  placing  unlocked  gates  at  certain  designated 
areas  so  as  to  provide  Sellas  with  access  to  his  waters. 

This  judgment  of  the  State  court  does  not  enlarge  in  any  way  Mr. 
Sellas'  demand  on  the  Federal  range  under  the  Taylor  Grazing  Act. 
It  merely  decrees  that  Mr.  Sellas  has  the  right  to  use  certain  waters 
for  stockwatering  purposes — a  right  which  has  not  been  denied  by 
this  Department.  As  the  Supreme  Court  of  Nevada  recently  held 
in  Ansolabehere  v.  Ldborde,  310  P.  2d  842  (1957),  the  1925  Stock- 
watering  Act,  upon  which  Mr.  Sellas'  suit  was  evidently  based,  has 
been  superseded  and  rendered  ineffective  by  the  Taylor  Grazing  Act 
at  least  in  so  far  as  the  1925  State  act  controlled  grazing  rights  or 
privileges  on  the  public  lands. 

Mr.  Sellas'  right  to  use  the  waters  mentioned  in  the  State  court 
decree  is  a  matter  separate  and  distinct  from  his  right  to  use  the 
Federal  range  and  the  fact  that  he  may  own  rights  in  those  waters 
for  stockwatering  purposes  does  not  entitle  him  to  the  use  of  Federal 
range  surrounding  those  waters  for  lambing  operations  nor  does  it 
entitle  him  to  a  larger  allotment  for  the  exercise  of  his  grazing 
privileges.  Mr.  Sellas'  control  of  waters  alone  is  not  sufficient  to 
entitle  him  to  exercise  grazing  privileges  in  Nevada  Grazing  District 
No.  4.  It  has  heretofore  been  pointed  out  that  Mr.  Sellas  has  water 
rights  recognized  by  the  Department  which  cannot  form  the  basis 
of  grazing  privileges  because  of  the  special  rule  applied  in  the  dis- 
trict and  because  of  Mr.  Sellas'  limited  land  bases. 

The  record  shows  that  all  of  the  waters  mentioned  in  the  decree  of 
the  State  court  were  considered  by  the  Department  in  determining 
Mr.  Sellas'  demand  on  the  Federal  range  and  that  credit  has  been 
given  to  Mr.  Sellas  for  so  many  of  those  waters  which  qualified 
under  the  Federal  Range  Code  as  he  is  entitled  to  under  the  special 
rule.  The  fact  that  certain  of  the  waters  mentioned  in  the  decree 
have  not  been  recognized  by  the  Department  as  qualified  water  is 
immaterial  since  Mr.  Sellas  cannot,  because  of  the  special  rule,  be 
granted  grazing  privileges  even  to  the  extent  of  the  water  recognized 
by  the  Department.^^  In  the  circumstances,  it  must  be  held  that  the 
recent  action  of  the  Nevada  court  in  adjusting  Mr.  Sellas  to  be  the 
owner  of  certain  waters  for  stockwatering  purposes  does  not  war- 
rant any  reconsideration  of  the  allotment  set  up  for  Mr.  Sellas. 

12  Of  the  waters  considered  by  the  State  court,  the  record  shows  that  Tunnel  Canyon 
Spring,  Cottonwood  Spring,  and  Antelope  Wash  Reservoir  were  considered  by  the  Depart- 
ment to  be  water  to  which  Mr.  Sellas  had  shown  rights.  (Presumably  Antelope  Wash 
Reservoir  and  Antelope  Valley  Wash  are  the  same.)  The  record  also  shows  that  in  Mr. 
Sellas'  application  for  grazing  privileges  filed  on  January  9,  1942,  he  stated.  In  answer 
to  a  question  as  to  whether  there  had  been  any  change  in  his  base  set  up,  that  he  had 
purchased  Evan  Spring,  Secret  Canyon  Spring  and  Antelope  Wash  Reservoir  from  Mr. 
Georgetta.  At  the  hearing,  Mr.  Georgetta  testified  that  he  had  sold  the  rights  to  these- 
three  waters  to  Mr.  Sellas  about  1938  or  1939  (Tr.  89-92),  Evidently  Evan  Spring  and 
Secret  Canyon  Spring  did  not  qualify. 
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Mr.  Sellas'  contention  that  the  present  winter  allotment  does  not 
provide  adequate  range  for  his  lambing  operations  is  not  supported 
by  the  record.  The  evidence  shows  that  the  allotment  was  set  up  for 
1,000  sheep  and  57  cattle;  that  there  was  sufficient  feed  in  the  area 
for  that  number;  and  that  there  are  in  the  allotment  areas  which 
may  be  used  for  lambing  operations.  Under  the  Taylor  Grazing 
Act,  there  is  no  obligation  on  the  Secretary  of  the  Interior  to  provide 
lambing  facilities  for  twice  the  number  of  sheep  which  Mr.  Sellas 
is  authorized  to  graze  on  the  Federal  range.  Nor  is  there  any  obliga- 
tion to  provide  Mr.  Sellas  with  the  same  lambing  area  which  he  may 
have  used  in  the  past  when  he  was  free,  so  far  as  the  Federal  Gov- 
ernment was  concerned,  to  use  the  public  domain  at  will  for  his  live- 
stock operation.  The  entire  area  which  Mr.  Sellas  used  prior  to 
the  passage  of  the  Taylor  Grazing  Act  is  now  regulated  by  the 
Taylor  Grazing  Act  and  the  Federal  Range  Code  for  Grazing  Dis- 
tricts. It  has  been  shown  that  Mr.  Sellas  has  received  his  propor- 
tionate share  of  that  area.  He  has  been  granted  privileges  com- 
mensurate with  his  demand  and  he  has  been  assigned  areas  for  the 
exercise  of  those  privileges  in  the  vicinity  of  his  land  bases  and  in 
the  vicinity  of  some  of  his  water  bases.  He  is  entitled  to  nothing 
more.  That  the  area  assigned  for  his  use  is  not  as  extensive  as  the 
area  which  he  used  prior  to  the  passage  of  the  Taylor  Grazing  Act 
results  from  the  fact  that  the  range  was  misused  prior  to  the  passage 
of  the  Taylor  Grazing  Act  and  from  the  efforts  on  the  part  of  the 
Secretary  to  aportion  the  available  range  among  those  who  have 
shown  qualifications  to  receive  grazing  privileges  in  the  district. 
That  Mr.  Sellas  may  have  used  the  area  north  of  his  present  allot- 
ment in  the  past  for  his  lambing  operations  is  immaterial.  The  area 
has  been  assigned  to  Mr.  Robison,  who  also  has  established  his 
qualifications  to  graze  in  the  unit.  If  Mr.  Sellas  has  grazed  north 
of  the  present  allotment  since  the  boundary  of  that  allotment  was 
fixed,  he  has  been  trespassing  on  the  rights  of  Mr.  Robison. 

Turning  finally  to  Mr.  Sellas'  request  that  he  be  permitted  to  con- 
tinue to  graze  2,000  sheep  on  the  allotment  for  a  portion  of  each  year, 
this  request  cannot  be  granted  because,  as  the  record  indicates  and 
Mr.  Sellas  admits,  this  practice  is  causing  a  deterioration  of  the 
range  within  the  allotment.  Under  the  Taylor  Grazing  Act,  the 
Secretary  of  the  Interior  is  charged  with  the  duty  of  protecting  the 
range  from  destruction  and  unnecessary  injury  and  under  the  Federal 
Range  Code  no  license  may  be  granted  affording  grazing  privileges 
in  excess  of  the  carrying  capacity  of  the  range  to  be  used.  That  the 
presence  of  2,000  sheep  in  an  allotment  having  grazing  capacity  for 
1,000  sheep  will,  if  continued  over  any  substantial  period  of  time, 
injure  the  range,  is  self  evident.  Mr.  Sellas  has,  at  least  since  1950, 
had  more  sheep  on  the  range  than  his  license  permits.  The  present 
bad  condition  of  his  allotment  is  attributable,  at  least  in  part,  to  his 
excessive  use  thereof. 

Mr.  Sellas  states  that  he  cannot  run  a  successful  operation  with 
less  than  2,000  sheep.  Nevertheless  the  fact  remains  that  his  base 
property  will  not  qualify  him  for  that  number  and  efforts  made  by 
the  grazing  officials  to  work  out  an  arrangement  whereby  he  may 
continue  to  graze  2,000  sheep  on  the  Federal  range  have  not  been 
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satisfactory  either  to  those  officials  or  to  Mr.  Sellas.  In  the  circum- 
stances, it  would  appear  that  Mr.  Sellas'  only  alternatives  are  to 
acquire  additional  land  bases  through  transf er^^  or  to  make  arrange- 
ments to  use  land  other  than  the  Federal  range  for  the  grazing  of  his 
excess  sheep. 

It  is  to  be  noted  that  Mr.  Sellas  has  disposed  of  the  cattle  which 
he  formerly  grazed  on  his  allotment.  As  his  base  property  qualifies 
him  to  graze  57  cattle  along  with  1,000  sheep,  he  should  be  permitted 
now  to  graze  additional  sheep  in  place  of  the  cattle. 

Accordingly,  the  decision  of  the  Director  of  tlie  Bureau  of  Land 
Management  is  affirmed  and  the  case  is  remanded  to  the  Bureau  in 
order  that  the  range  manager  may  be  instructed  to  discontinue  the 
practice  of  allowing  Mr.  Sellas  to  graze  2,000  sheep  on  the  Federal 
range  for  a  portion  of  each  year.  Mr.  Sellas  is,  however,  to  be  per- 
mitted to  graze  additional  sheep  in  place  of  the  cattle  formerly 
grazed  within  the  allotment.  Of  course,  if  it  is  feasible  to  exchange 
any  part  of  Mr.  Sellas'  present  winter  allotment  for  other  Federal 
range,  without  infringing  on  the  privileges  of  others,  the  exchange 
may  be  effected. 

Roger  Ernst, 
Assistant  /Secretary  of  the  Interior, 

13  43  CFR,  1956  Supp.,  161.7. 
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3.5  Appeal  Procedure — Change  in  Regulations 

Where,  on  appeal  from  a  range  manager's  award  of  grazing  privileges  for  the 
1953  and  1954  seasons,  a  hearing  examiner  determined  the  applicant's  Class  1 
grazing  privileges  in  accordance  with  the  priority  period  designated  in  the 
Range  Code,  and  thereafter  a  special  rule  with  respect  to  the  range  involved 
was  adopted  which  rule  changed  the  priority  period  upon  which  Class  1 
privileges  were  to  be  determined  for  the  future,  the  correctness  of  the  hear- 
ing examiner's  determination  becomes  moot. 

3.11  Appeal  Procedure — Burden  of  Proof 

Determinations  of  the  carrying  capacity  of  the  Federal  range  within  a  grazing 
district,  of  the  commensurability  of  base  property,  and  of  proper  seasons 
of  use  of  the  range  are  within  the  discretion  of  the  range  manager,  and 
his  determinations  will  be  accepted  where  there  is  no  showing  of  error,  dis- 
crimination, or  arbitrariness. 

14.1  Licenses  and  Permits — Conditions  and  Limitations 

Where  the  renewal  of  a  grazing  permit  was  not  denied  to  an  applicant  for 
grazing  privileges  and  there  is  no  evidence  that  the  value  of  the  applicant's 
grazing  unit  will  be  impaired  by  action  taken  on  his  applications,  the  provi- 
sion in  section  3  of  the  Taylor  Grazing  Act  that  no  permittee  who  has  com- 
plied with  the  applicable  rules  and  regulations  shall  be  denied  the  renewal 
of  a  grazing  permit  if  such  denial  will  impair  the  value  of  his  grazing  unit 
has  no  effect  on  the  award  of  grazing  privileges  to  which  the  applicant  is 
entitled. 


1  Interveners  In  this  proceeding  are  Itcaina  and  Arrambide,  Robert  Cummings,  V.  V. 
French,  Manson  Frye,  Nathan  French,  and  Frank  Seeley. 
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14.2  Licenses  and  Permits — Temporary  or  Nonrenewable 

The  carrying  capacity  of  the  range  and  the  4-month  base  property  requirement 
are  not  inflexible  but  are  subject  to  change  and  adjustment  under  the  Code, 
and  exceptions  to  the  4-month  base  property  requirement  may  be  made  by 
the  issuance  of  nonrenewable  licenses  during  periods  when  conditions  of  the 
range  justify. 

DECISION 

Charles  H.  McChesney  has  appealed  to  the  Secretary  of  the  In- 
terior from  a  decision  of  January  14,  1958,  by  the  Director  of  the 
Bureau  of  Land  Management  involving  the  award  of  grazing 
privileges  and  use  of  the  Federal  range  in  Montana  (Malta)  Grazing 
District  No.  1  under  the  Taylor  Grazing  Act  (42  U.S.C,  1952  ed., 
sec.  315  et  seq.). 

Montana  Grazing  District  No.  1  was  established  on  July  11,  1935, 
by  an  order  of  the  Secretary  of  the  Interior.  Between  April  9,  1936, 
and  November  24,  1952,  grazing  privileges  on  the  Federal  range  in 
the  district  were  administered  by  the  South  Phillips  County  Co- 
operative State  Grazing  District  under  a  cooperative  agreement  be- 
tween the  Department  of  the  Interior  and  the  State  Grazing  District 
(see  Wade  McNeil  et  al.,  64  I.D.  423  (1957),  in  which  case  Mr. 
McChesnej^  was  an  intervenor).  Since  November  24,  1952,  the  Fed- 
eral range  involved  in  this  appeal  has  been  administered  by  the 
Bureau  of  Land  Management. 

In  applications  dated  January  12,  1953,  September  29,  1953,  and 
December  20,  1953  (amended  on  January  12,  1954),  the  appellant 
requested  grazing  privileges  on  the  Federal  range  within  the  CK- 
Dry  Fork  unit  of  the  Malta  district.  By  decisions  of  March  27  and 
November  24,  1953,  and  March  11,  1954,  the  range  manager  awarded 
Mr.  McChesney  fewer  grazing  privileges  than  the  numbers  for  which 
he  applied.    Mr.  McChesney  appealed  from  each  of  the  decisions.^ 

The  appeals  were  consolidated  for  a  hearing  which  was  held  on 
September  30,  October  1  and  3,  1955,  at  Malta,  Montana,  before  a 
hearing  examiner. 

The  issues  at  the  hearing  as  formulated  by  the  examiner  were:  (1) 
whether  the  appellant  owns  or  controls  class  1  base  property  which 
would  entitle  him  to  grazing  privileges  in  addition  to  those  awarded 
by  the  Bureau;  (2)  whether  the  appellant  owns  or  controls  class  2 
base  property  which  would  entitle  him  to  grazing  privileges  in  addi- 
tion to  those  awarded  by  the  Bureau;  and  (3)  whether  the  Bureau 
is  justified  in  imposing  a  4-month  base  property  requirement  with 
respect  to  the  appellant's  lands  (Transcript  of  Hearing,  September 
20,  October  1,  and  October  3,  1955,  at  Malta,  Montana,  on  the  appeal 
of  Charles  H.  McChesney,  pp.  8,  9.  Page  numbers  hereafter  refer 
to  this  transcript  unless  otherwise  indicated). 

2  In  the  application  of  January  12,  1953,  Mr.  McChesney  requested  permission  to  graze 
3,500  cattle  and  15  horses  for  8  months,  60  percent  Frederal  range  use.  By  decision  of 
March  27,  1953,  the  range  manager  allowed  the  appellant  privileges  for  2,150  cattle  and 
15  horses  for  8  months,  77.7  percent  Federal  range  use. 

In  the  application  of  September  29,  1953,  the  appellant  applied  for  a  license  for  2,000 
cattle  on  the  range  from  December  1,  1953,  to  March  1,  1954.  The  range  manager's  de- 
cision of  November  24,  1953,  allowed  the  appellant  2,000  cattle  for  one  month. 

In  the  application  of  December  20,  1953,  the  appellant  applied  for  a  license  to  graze 
3,036  cattle  and  20  horses  for  12  months.  The  application  was  amended  on  January  12. 
1954,  when  the  appellant  requested  a  license  for  3,055  animal  units  (mixed  livestock  and 
various  numbers  and  seasons).  The  appellant  was  permitted  to  graze  1.260  cattle  for 
one  month  and  2.235  cattle  for  7  months,  80  percent  Federal  range,  by  the  range  manager's 
decision  of  March  11,  1954. 


DEPARTMENT  OF  THE  INTERIOR  GRAZING  DECISIONS,   193  6-1958    695 

At  the  time  of  the  hearing,  the  appellant  was  authorized  by  the 
Bureau  to  use  the  Federal  range  in  the  CK-Dry  Fork  unit  to  the 
extent  of  2,208  animal  units  for  an  8-month  period  (Tr.  6).^  A 
4-month  base  property  requirement  is  recognized  in  the  district  so 
that  applicants  for  grazing  privileges  must  support  their  livestock 
which  use  the  range  for  4  months  of  each  year  from  forage  resources 
of  their  base  properties  (Tr.  9-10).  The  Bureau  introduced  evidence 
of  the  carrying  capacity  of  the  range  in  the  area  based  upon  the 
Bureau's  range  survey,  which  was  part  of  a  general  Missouri  Eiver 
Basin  survey  made  in  1953,  and  upon  a  1952  survey  by  the  Fish  and 
Wildlife  Service  and  the  Bureau  of  Land  Management  of  the  Fort 
Peck  Game  Eange  within  which  approximately  one-half  of  the 
range  in  the  unit  is  located.  (Tr.  16,  23,  38-54,  63.)  A  dependent 
property  survey  made  by  the  Bureau  indicating  that  the  appellant's 
base  property  had  a  total  commensurability  or  productivity  of  10,291 
animal  unit  months  (or  2,573  animal  units)  was  also  introduced  by 
the  Bureau  (Tr.  135-136;  Bureau's  Exhibit  2). 

Mr.  McChesney  believes  that  he  should  be  permitted  to  graze  3,500 
animal  units  on  the  Federal  range  in  the  unit  for  a  period  of  9  to 
10  months  each  year,  and  testified  that  he  has  been  running  about 
3,100  head  of  cattle  on  and  off  the  range  since  1950  when  he  acquired 
the  ranch  (Tr.  91,  100-102).  Mr.  McChesney  testified  also  that  there 
were  no  restrictions  on  the  operations  of  his  predecessors  in  the  use 
of  the  game  range  for  winter  grazing;  that  they  ran  a  lot  of  their 
stock  through  the  entire  year  and  never  had  to  feed  it  but  that  since 
he  purchased  the  ranch,  the  situation  has  changed,  particularly  with 
regard  to  the  Bureau's  practice  in  making  allowance  for  wildlife 
grazing  within  the  Fort  Peck  game  range  (Tr.  99,  106-107,  120-121). 
He  wants  a  2-month  base  requirement  rather  than  a  4-month  re- 
quirement in  the  area  and  he  and  a  number  of  his  witnesses  testified 
that  in  the  particular  area  of  the  unit  which  he  uses  the  climate  is 
milder  than  in  other  parts  of  Montana  because  of  warm  winds  ( Chi- 
nook) which  frequently  melt  the  snow  during  the  winter  and  make 
winter  grazing  ideal  (Tr.  98-100,  117,  118,  185-195).  The  appellant 
and  his  witnesses  disputed  the  accuracy  of  the  Bureau's  range  ca- 
pacity survey  figures  and  the  propriety  of  using  the  Fort  Peck  Game 
Range  survey.  Testimony  and  other  evidence  were  submitted  for 
the  appellant  by  an  expert  range  consultant,  Mr.  Mont  H.  Saunder- 
son,  who,  in  1953,  had  analyzed  the  commensurability  of  the  appel- 
lant's base  property  and  the  carrying  capacity  of  the  Federal  range 
within  the  unit.  According  to  his  analysis,  the  carrying  capacity 
of  the  Federal  range  and  the  commensurability  of  the  appellant's 
base  property  are  much  greater  than  what  the  Bureau's  determina- 
tions show  (Tr.  200-257). 

The  intervenors  testified  that  the  range  which  they  used  with  the 
appellant  was  overgrazed  and  in  poor  condition  (Tr.  196-199,  263- 
284). 

In  a  decision  of  March  12, 1956,  amended  April  6, 1956,  the  hearing 
examiner  concluded  that  the  weight  of  the  credible  evidence  favored 
the  accuracy  of  the  Government  surveys  of  the  carrying  capacity  of 
the  lands  and  found  that  the  appellant's  qualified  base  property  has 

3  On  this  appeal  it  is  asserted  that  during  the  past  5  years,  the  appellant  has  run  ap- 
proximately 3,100  heads  of  livestock  8  months  on  the  range  yearly  and  additional  months 
by  special  permit. 
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a  commensurate  property  rating  of  10,291  aum's  and  will  support  no 
more  than  2,573  animal  units  under  a  base  property  requirement  of 
4  months.  The  examiner  held  that  the  determination  of  the  length  of 
the  base  property  requirement  is  a  matter  within  the  sound  discretion 
of  the  Bureau  and  that  there  was  no  showing  of  abuse  of  this  discre- 
tionary authority.  Although  the  examiner  found  that  the  dependency 
by  use  of  the  appellant's  base  property,  established  by  its  previous 
owners,  was  approximately  2,800  animal  units,  he  held  that  under  a 
base  property  requirement  of  4  months  the  base  would  support  no 
more  than  2,573  animal  units  and  that  commensurability  was  the 
factor  limiting  the  total  range  privileges  which  could  be  awarded  to 
the  appellant. 

The  Director  affirmed  the  examiner's  decision  as  to  the  carrying 
capacity  of  the  Federal  and  private  lands  involved  and  the  4-month 
base  property  requirement.  The  Director  held  further  that  the  exam- 
iner's determination  of  the  appellant's  class  1  j)rivileges  was  moot 
because  that  determination  was  based  on  the  priority  period  estab- 
lished by  the  provisions  of  the  Federal  Eange  Code  (43  CFR,  1954 
Rev.,  161.2 (k)  (Supp.) ) ,  which  provisions  no  longer  govern  the  award 
of  grazing  privileges  on  the  range  here  involved.  A  special  rule 
effective  June  19,  1956  (43  CFR,  1954  Rev.,  note  fol.  161.2(k)  (iii) 
(Supp.)),  modified  the  provisions  of  the  range  code  defining  land 
dependent  by  use  with  respect  to  designated  lands  within  Montana 
Grazing  District  No.  1  by  changing  the  priority  period  from  the  years 
1929-1934  to  the  5  years  immediately  preceding  January  1,  1953,  and 
also  by  changing  the  provision  that  base  land  must  have  been  offered 
in  applications  filed  before  June  28,  1938,  to  be  dependent  by  use  on 
the  range  covered  by  the  special  rule.  The  Director  remanded  the 
case  to  the  range  manager  for  determination  of  class  1  and  class  2 
grazing  privileges,  in  accordance  with  the  special  rule,  with  respect  to 
these  lands. 

On  appeal,  objection  is  taken  to  the  examiner's  ruling,  affirmed  by  the 
Director,  that  the  weight  of  credible  evidence  favored  the  accuracy  of 
the  Government's  surveys  as  to  the  carrying  capacity  of  the  range  and 
to  the  acceptance  of  the  4-month  base  property  requirement.  The 
Department  has  held  that  questions  involving  the  determination  of 
the  carrying  capacity  of  the  range  and  of  base  property  and  deter- 
minations as  to  seasons  of  use  are  within  the  discretion  of  the  Bureau, 
and  where  there  is  no  showing  of  mistake,  discrimination,  or  arbitrari- 
ness, the  Bureau's  determinations  will  be  accepted  (see  Fine  Sheep  Go.^ 
58  I.D.  686,  691-693  (1944) ;  G alder  v.  Murray  et  at.,  59  I.D.  528,  532 
(1947) ).  After  a  careful  review  of  all  of  the  evidence  on  these  ques- 
tions, there  is  no  basis  for  holding  that  the  examiner's  and  Director's 
rulings  were  arbitrary,  discriminatory,  or  erroneous ;  and  even  though 
the  evidence  for  the  appellant  casts  some  doubt  on  the  accuracy  of  the 
Bureau's  determination  of  the  carrying  capacity  of  the  game  range, 
the  evidence  in  the  record  as  a  whole  does  not  warrant  modifying  the 
determination.  Moreover,  the  carrying  capacity  of  the  range  and  the 
4-month  base  property  requirement  are  not  inflexible  but  are  subject 
to  change  and  adjustment  under  the  code,  and  exception  to  the  4- 
month  base  property  requirement  may  be  made  by  the  issuance  of 
nonrenewable  licenses  during  periods  when  conditions  of  the  range 
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justify  (43  CFE,  1954  Eev.,  161.6(d),  161.13(e)  (Supp.)).  Accord- 
ingly, the  Director's  decision  affirming  the  hearing  examiner's  decision 
as  to  the  carrying  capacity  of  the  range,  the  commensurability  of  the 
appellant's  base  property,  and  the  4-month  base  property  require- 
ment in  the  district  was  proper. 

The  appellant  objects  also  to  the  ruling  by  the  Director  that  the  ques- 
tion of  the  class  1  privileges  to  which  the  appellant  was  entitled  dur- 
ing the  1953  and  1954  seasons  is  moot.  Inasmuch  as  the  only  reason 
for  deciding  whether  the  examiner's  determination  of  these  privileges 
was  correct  is  to  establish  the  extent  of  the  appellant's  class  1  privileges 
for  future  grazing  seasons,  and  as  the  regulatory  provisions  for  deter- 
mining such  privileges  have  changed  because  of  the  adoption  of  the 
special  rule,  the  appellant's  objections  cannot  be  sustained. 

With  respect  to  the  assertions  that  the  special  rule  is  invalid,  most 
of  the  matters  mentioned  on  this  appeal  were  considered  in  the  decision 
in  the  McNeil  case  {supra)  in  which  the  Department  sustained  the  va- 
lidity of  the  special  rule  governing  awards  of  grazing  privileges  on  the 
Federal  range  here  involved.  The  validity  of  the  special  rule  is  now 
the  subject  of  litigation*  pending  the  outcome  of  which  the  Depart- 
ment adheres  to  the  decision  in  the  McNeil  case.  The  Director's  deci- 
sion that  the  determination  of  the  appellant's  class  1  privileges  under 
the  range  code  is  now  moot  is,  therefore,  affirmed. 

The  appellant's  complaint  that  for  the  1958  grazing  season  he  was 
permitted  only  1,595  animal  units  for  8  months  and  that  this  deter- 
mination was  made  in  accordance  with  the  special  rule  is  not  properly 
to  be  considered  on  this  appeal  because  this  proceeding  is  limited  to  the 
appeal  from  decisions  involving  awards  of  privileges  in  1953  and  1954 
and  the  issue  of  1958  grazing  privileges  is  not  before  the  Department. 
The  appellant  ma}^,  of  course,  appeal,  in  accordance  with  the  range 
code,  from  any  award  of  privileges  under  the  special  rule. 

Section  3  of  the  Taylor  Grazing  Act  (43  U.S.C.,  1952  ed.,  sec.  315b) 
provides  in  part  that : 

*  *  *  Preference  shall  be  given  in  the  issuance  of  grazing  permits  to  those 
within  or  near  a  district  who  are  landowners  engaged  in  the  livestock  business, 
bona  fide  occupants  or  settlers,  or  owners  of  water  or  water  rights,  as  may  be 
necessary  to  permit  the  proper  use  of  lands,  water  or  water  rights  owned,  oc- 
cupied, or  leased  by  them,  *  *  *  except  that  no  permittee  complying  with  the 
rules  and  regulations  laid  down  ty  the  Secretary  of  the  Inteuor  shall  be  denied 
the  renetval  of  such  permit,  if  such  denial  will  impair  the  value  of  the  grazing 
unit  of  the  permittee,  when  such  unit  is  pledged  as  security  for  any  bona  fide  loan. 
Such  permits  shall  be  for  a  period  of  not  more  than  ten  years,  subject  to  the 
preference  right  of  the  permittees  to  renewal  in  the  discretion  of  the  Secretary 
of  the  Interior,  who  shall  specify  from  time  to  time  numbers  of  stock  and  seasons 
of  use.  *  *  *  [Italics  added.] 

It  is  asserted  on  appeal  that  $580,000  in  loans  is  secured  by  portions 
of  the  appellant's  ranch  and  that  the  statutory  provision  regarding 
the  renewal  of  permits  when  the  permittee's  unit  is  pledged  as  security 
precludes  the  Bureau's  refusal  to  renew  the  appellant's  grazing  permit 
as  the  appellant  has  complied  with  the  applicable  rules  and  regulations 
and  a  refusal  to  renew  his  permit  will  impair  the  value  of  his  grazing 
unit.  However,  there  is  no  showing  that  Mr.  McChesney  has  been 
denied  the  renewal  of  a  permit  within  the  meaning  of  the  above-quoted 

4  McNeil  V.  Beaton,  Civil  No.  648-58,  in  the  United  States  District  Court  for  the  District 
of  Columbia. 
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provision  of  section  3.    Since  1953,  only  licenses  and  not  term  permits 
have  been  issued  to  Mr.  McChesney.^ 

As  far  as  the  record  shows,  Mr.  McChesney  has  not  applied  for  the 
renewal  of  any  permit  which  may  have  been  issued  by  the  State  Graz- 
ing District  to  him  or  to  the  Hensens  who  owned  and  operated  the 
ranch  between  1910  and  1950.^  Moreover,  there  is  nothing  on  this 
appeal  shovv^ing  that  the  value  of  the  appellant's  grazing  unit  will  be 
impaired  by  reason  of  a  denial  to  renew  a  grazing  permit  or  by  other 
action  by  the  Bureau  in  this  case.  An  assertion  that  it  is  obvious  that 
refusal  to  renew  a  grazing  permit  will  impair  the  value  of  a  grazing 
unit,  portions  of  which  are  pledged  as  security  for  a  bona  fide  loan, 
without  corroborating  evidence,  is  not  such  a  showing. 

When  the  provision  in  question  is  read,  as  it  must  be,  in  conjunction 
with  the  other  provisions  of  the  act,  it  is  clear  that  a  permittee  whose 
grazing  unit  is  pledged  as  security  has  no  absolute  right  to  have  a 
permit  renewed.  A  grazing  permit  is  not  a  guarantee  that  Federal 
range  for  grazing  a  specified  number  of  livestock  will  be  available 
over  a  period  of  time.  Ran^e  land  which  is  covered  by  a  permit  grant- 
ing exclusive  grazing  privileges  may  be  exchanged  under  section  8 
of  the  act  (43  U.S.C.,  1952  ed.,  sec.  315g)  ;  it  may  be  classified  under 
section  7  of  the  act  (43  U.S.C.,  1952  eel.,  Supp.  V,  sec.  315f )  for  any 
other  use  than  grazing  and  disposed  of  in  accordance  with  such  classi- 
fication under  the  applicable  public  land  laws ;  and  the  establishment 
of  grazing  districts  on  the  public  domain  is  authorized  by  section  1  of 
the  act  "pending  final  disposal"  of  the  public  lands  (43  IJ.  S.  C,  1952 
ed.,  Supp.  Y,  sec.  315) .'''  Consistently  with  these  statutory  provisions, 
the  range  code  provides  that  a  license  or  permit  may  be  reduced  pro- 
portionately to  the  reduction  in  grazing  capacity  caused  by  loss  of  the 
Federal  range  due  to  appropriation  (43  CFR,  1954  Eev.,  161.6(e)  (6) 
(Supp.) ) .  The  administration  of  section  2  of  the  act  (43  U.S.C.,  1952 
ed.,  sec.  315a)  which  requires  that  the  Secretary  make  provision  for 
the  protection  and  improvement  of  grazing  districts,  make  rules  and 
regulations  to  preserve  the  land  from  unnecessary  injury,  and  provide 
for  the  orderly  use,  improvement,  and  development  of  the  range  may 
also  limit  the  grazing  privileges  of  any  applicant  (see  43  CFR,  1954, 
Rev.,  161.6(e)  (5)  (Supp.)). 

Accordingly,  ior  the  reasons  discussed  herein,  the  section  3  provi- 
sion regarding  the  renewal  of  grazing  permits  of  permittees  whose 
grazing  units  are  pledged  as  security  provides  no  basis  for  modifying 
the  result  of  the  Director's  decision  in  this  case. 


5  Licenses  are  issued  under  section  2  of  the  act  (43  U.S.C.,  1952  ed.,  sec.  315a)  and 
not  under  section  3.  Solicitor's  opinion  M-34766,  59  I.D.  340  (1946)  ;  see  43  CFR,  1954 
Rev.,  161.1(c)  (Supp.);  Alford  Roos,  57  I.D.  8  (1938).  In  the  Roos  case,  the  Depart- 
ment held  that  a  grazing  license  did  not  bar  the  adjustment  ofb  oundaries  of  grazing  dis- 
tricts even  though  such  action  might  prevent  the  renewal  of  a  license  to  one  whose  live- 
stock unit  was  pledged  as  security  for  a  loan. 

«  The  record  indicates  that  in  1052  the  appellant  was  granted  a  permit  by  the  South 
Phillips  District  to  graze  2,400  head  of  cattle  for  8  months  and  that  this  use  was  classified 
as  1.907  class  1  and  493  temporary.  Whether  the  1952  award  amounted  to  a  permit 
within  the  meaning  of  section  3  is  questionable,  but  in  any  event  the  appellant  did  not 
apply  for  a  renewal  of  this  permit  (see  footnote  2). 

■7  The  privilege  to  graze  livestock  on  the  public  domain  which  is  grantedb  y  a  grazing 
permit  is  withdrawable  at  any  time  for  any  use  bv  the  sovereign  without  payment  of  com- 
pensation (United  States  v.  Cox  et  al.,  190  F.  2d  293  (10th  Cir.  1951)  ;  see  Oman  et  al.  v. 
United  States.  179  F.  2d  738  (10th  Cir.  1949)  ;  Oshorne  v.  United  Stat€.o,  145  F.  2d  892 
(9th  Cir.  1944)  :  and  see  M.  G.  Steele  et  al.  v.R  uhy  Rector  Kirty,  A-25713  (March  6, 
1950),  in  which  the  Department  held  that  a  grazing  license  or  permit  is  merely  a  privilege 
which  may  be  revoked  by  the  Department  for  the  purpose,  inter  alia,  of  consummating 
a  private  exchange  affecting  the  land  covered  by  the  license  or  permit). 
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Therefore,  pursuant  to  the  authority  delegated  to  the  Solicitor  by 
the  Secretary  of  the  Interior  (sec.  23,  Order  No.  2509,  as  revised;  17 
F.E.  6794) ,  the  decision  of  the  Director,  Bureau  of  Land  Management, 
is  affirmed. 

Edmund  T.  Fritz, 

Acting  Solicitor, 


EUGENE  MILLEPv,  Appellant 

A-27666  Decided  August  18,  1958 

3.4  Appeal  Procedure — Withdrawal  of  Appeal 
An  appeal  to  the  Secretary  will  be  dismissed  when  the  issue  has  become  moot. 

DECISION 

Eugene  Miller  has  appealed  to  the  Secretary  of  the  Interior  from 
a  decision  of  February  13,  1958,  by  the  Director  of  the  Bureau  of 
Land  Management  which  affirmed  an  order  of  a  hearing  examiner 
dismissing  his  appeal  on  the  ground  that  no  ad  judicable  issue  had 
been  raised. 

Mr.  Miller  filed  an  application  for  a  grazing  license  on  April  8, 
1957,  in  which  he  requested  permission  to  graze  86  head  of  cattle  on 
the  Federal  range  in  Oregon  during  the  1957  grazing  season  from 
April  1st  to  October  31,  1957.  He  requested  prompt  action  on  his 
application,  but  gave  no  explanation  of  his  late  filing.  The  range 
manager  had  sent  the  application  form  (4-1174)  to  both  Mr.  Miller 
and  his  lessee  who  was  managing  the  Miller  cattle  in  November  1956, 
with  notice  that  the  end  of  the  filing  period  for  applications  for  1957 
was  December  3,  1956,  and  that  applications  filed  after  that  date 
might  be  rejected  for  that  year  unless  satisfactory  justification  for 
belated  filing  was  shown.  The  filing  time  was  later  extended  to 
December  10,  1956.  Mr.  Miller  offered  the  following  statement  in 
response  to  a  question  in  the  application  as  to  whether  change  had 
occurred  in  his  base  property : 

I  answer  this  question  in  the  affirmative  for  the  reason  that  my  lessee,  Fred 
W.  Rutherford,  defaulted  on  his  lease  and  it  was  necessary  for  me  to  repossess 
the  property.  Without  my  knowledge  he  failed  to  file  an  application  for  a  1957 
grazing  license. 

The  range  manager  returned  the  check  offered  in  payment  of  the 
license  fee  and  told  Mr.  Miller  that  no  action  would  be  taken  on  his 
application.  Mr.  Miller  appealed  to  the  hearing  examiner.  The 
State  Supervisor  moved  to  dismiss  the  appeal  and,  after  examination 
of  the  record  and  the  briefs  of  both  parties,  the  examiner  issued  an 
order  dated  June  11,  1957,  sustaining  the  motion.  Mr.  Miller  ap- 
pealed to  the  Director  and,  on  February  13,  1958,  the  Director 
affirmed  the  examiner's  action  in  dismissing  the  appeal. 

In  support  of  the  appeal  to  the  Secretary  of  the  Interior,  the 
appellant's  attorney  has  stated: 

*  *  *  it  is  self-evident  that  any  decision  that  the  Secretary  might  render  would 
be  ineffectual  as  a  result  of  the  expiration  of  the  time  for  which  the  application 
was  made.  Based  upon  the  above  statement  the  Appellant  submits  the  record 
to  the  Secretary  for  such  decision  as  he  may  make. 
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Even  if  it  were  assumed  that  the  range  manager  exceeded  his  dis- 
cretion in  rejecting  the  appellant's  application,  a  decision  to  that 
effect  would  be  of  no  benefit  at  this  time  which  is  long  past  the 
expiration  of  the  grazing  season  for  1957.  Therefore,  as  the  ques- 
tion raised  in  the  appeal  has  become  moot,  the  appeal  will  be  dis- 
missed. G,  8,  Glascoe,  A-25289  (May  3,  1949) ;  Zelph  S.  C alder 
et  al,  A-263Y2  (June  27,  1952) ;  Louis  F.  Jaussaud  et  al.,  A-27290 
(July  16, 1957) ;  Duncan  Miller^  B.  E.  Chamberlin^  A-27458  (August 
12,  1957). 

Therefore,  pursuant  to  the  authority  delegated  to  the  Solicitor  by 
the  Secretary  of  the  Interior  (sec.  23,  Order  No.  2509,  as  revised; 
17  F.K.  6794),  the  appeal  is  dismissed. 

Edmund  T.  Fritz, 

Acting  Solicitor. 


KARL  AND  MAE  BRADSHAW,  Appellant 
A-27762  Decided  September  11,  1958 

15.1  Review  Proceedings — Procedures 

Where  reasons  for  an  appeal  have  not  been  filed  within  the  30  day  period  pro- 
vided by  the  regulations  the  appeal  will  be  summarily  dismissed. 

DECISION 

Karl  and  Mae  Bradshaw  have  appealed  to  the  Secretary  of  the 
Interior  from  a  decision  of  the  Acting  Director,  Bureau  of  Land 
Management,  dated  May  16,  1958,  which  affirmed  the  decision  of  the 
hearing  examiner,  dated  October  14,  1955,  wherein  the  field  examiner 
held  that  they  had  failed  to  establish  a  right  to  graze  cattle  in  an 
area  of  the  Federal  range  other  than  that  allotted  to  them  by  the 
range  manager  in  his  decision  of  April  1,  1954. 

The  record  shows  that  a  notice  of  appeal  was  filed  by  the  appel- 
lants in  the  Director's  office  on  July  8, 1958.  No  statement  of  reasons 
accompanied  the  notice  of  appeal.  The  record  shows  that  the  appel- 
lants failed  to  file  a  statement  of  reasons  within  the  30-day  period 
following  the  filing  of  the  notice  of  appeal,  and  that  no  statement 
of  reasons  has  ever  been  filed  in  the  case. 

The  rules  of  practice,  43  CFR  221.33,  as  amended  (23  F.R.  1930), 
provide  that  if  a  notice  of  appeal  does  not  contain  a  statement  of 
the  reasons  for  the  appeal,  such  a  statement  must  be  filed  in  the 
office  of  the  Secretary  within  30  days  after  the  notice  of  appeal  is 
filed.  The  rules  also  provide  that  failure  to  file  the  statement  of 
reasons  within  the  time  required  will  subject  the  appeal  to  summary 
dismissal  (43  CFR,  1957  Supp.,  221.98(a)).  Accordingly,  since  no 
statement  of  reasons  has  ever  been  filed,  dismissal  of  the  appeal  is 
required.  Carl  Given  Hoioe.  A-27T36  (August  7,  1958) ;  Harvey  S. 
Hale,  A-27631  (March  28,  1958). 

Therefore,  pursuant  to  the  authority  delegated  to  the  Solicitor  by 
the  Secretary  of  the  Interior  (sec.  23,  Order  No.  2509,  as  revised; 
17  F.R.  6794) ,  the  appeal  is  dismissed. 

Edmund  T.  Fritz, 

Acting  Solicitor. 
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JAMES  O.  BROWN,  Appellant 
A-27635  Decided  September  2Jt.,  1958  65 1.  L.  394 

5.1  Base  Property  (Generally) — Ownershop  or  Control 

Generally  patented  mining  claims  of  sufficient  productivity  to  support  base 
property  qualifications  may  be  designated  as  base  property  and  used  to  sup- 
port an  application  for  Federal  grazing  privileges.  Unpatented  mining  claims 
cannot  be  regarded  as  base  property  of  a  Federal  range  user  because  in  the 
absence  of  patent  the  holder  of  a  mining  claim  is  without  right  to  use  the 
claim  for  grazing  purposes. 

17.1  Transfer  and  Division — Base  Property 

Loss  of  ownership  or  control  of  property  to  which  base  property  qualifications 
have  attached  results  in  the  loss  of  such  quauifications  in  the  absence  of  a 
proper  and  timely  application  for  transfer  of  such  qualifications  to  specific 
property  of  sufficient  productivity  to  receive  them. 

17.2  Transfer  and  Division — Base  Property  Qualification 

Generally  base  property  may  be  invested  with  dependency  by  use  by  transfer 
from  other  property  if  the  application  for  transfer  of  base  property  qualifi- 
cations presented  under  section  161.7(b)  of  the  Federal  Range  Code  desig- 
nated specific  property  owned  or  controlled  by  a  transferee  with  sufficient 
productivity  to  support  the  qualifications  to  be  transferred. 

Generally  where  grazing  rights  are  acquired  in  excess  of  the  commensurability 
of  the  lands  to  which  such  rights  are  transferred  and  the  transferee  there- 
after acquires  additional  base  property,  the  excess  grazing  rights  cannot  be 
attached  to  the  after-acquired  lands  where  the  transferee  fails  within  the 
time  allowed  him  by  the  range  manager  to  offer  such  lands  in  a  transfer  of 
such  excess  rights. 

DECISION 

James  G.  Brown  has  appealed  from  a  decision  of  the  Director  of 
the  Bureau  of  Land  Management,  dated  January  15,  1958,  which 
modified  a  decision  of  the  hearing  examiner,  dated  February  23, 
1956,  which,  in  turn,  modified  a  decision  of  the  range  manager  of 
March  26,  1954,  relating  to  grazing  privileges  in  Utah  Grazing  Dis- 
trict No.  9.  • 

The  appellant  is  a  livestock  operator  who  has  been  engaged  in 
the  livestock  business  since  approximately  1915  and  who  has  grazed 
sheep  in  Utah  since  1928  or  1929  (Tr.  137). \ 

In  the  area  to  which  this  appeal  relates,  it  has  been  determined 
that  under  the  Federal  Kange  Code  (43  CFE,  1957  Supp.,  Part  161) 
the  maximum  period  of  time  for  which  use  of  the  Federal  range  can 
be  permitted  is  7  months  out  of  any  year  (43  CFR,  1957  Supp., 
161.5).  Accordingly,  any  user  of  the  Federal  range  must  show  that 
he  has  lands  under  his  control,  either  as  a  result  of  ownership  or 
leasing,  designated  as  base  lands,  which  have  sufficient  carrying 
capacity  to  graze  for  the  additional  5  months  of  the  year  the  number 
of  animals  which  he  wishes  to  graze  on  the  Federal  range.  Under 
established  procedures,  the  lands  offered  as  base  lands  are  examined 
and  a  rating,  based  upon  the  number  of  months  of  forage  sufficient 
to  support  one  cow  for  one  month,  is  assigned  to  each  tract  of  the 
base  lands.  Forage  necessary  for  the  sustenance  of  one  cow  for  a 
period  of  one  month  is  designated  for  the  purpose  of  such  ratings 
as  1  animal  unit  month,  which  is,  for  convenience,  referred  to  as 
1  AUM.    It  is  assumed  that  5  sheep  are  equal  to  one  cow  for  grazing 

1  The  page  references  except  where  otherwise  noted  are  to  the  transcript  of  the  hearing 
J[)efore  the  Hearing  Examiner  and  the  exhibits  referred  to  are  those  offered  at  that  hearing. 
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purposes  (43  CFE,  1957  Supp.,  161.2  (m)).  Because  the  Federal 
range  can  be  grazed  for  7  months  of  the  year  in  this  area,  it  is  not 
necessary  that  the  base  lands  supply  more  than  five-twelfths  of  the 
necessary  forage  needed  for  an  animal  for  a  year.  In  practice,  a 
user  of  the  Federal  range  in  the  area  to  which  this  appeal  relates 
is  regarded  as  entitled  to  grazing  privileges  measured  in  terms  of 
1.4  AUMS  for  each  aum  furnished  by  his  base  lands.  It  has  also  been 
determined  that  permits  should  be  given  only  upon  the  basis  of  use 
of  the  Federal  range  for  at  least  2  consecutive  years  or  3  nonconsecu- 
tive  years  out  of  the  5  years  immediately  preceding  the  enactment 
of  the  Taylor  Grazing  Act  on  June  28,  1934  (43  CFE,  1957  Supj)., 
161.2 (k)).  Accordingly,  each  applicant  for  grazing  privileges  is 
required  to  show  that  he  controls  base  lands  which  can  quality  both 
as  to  the  required  (1)  priority  of  use  and  (2)  productivity  measured 
in  AUMS. 

As  a  result  of  an  application  filed  in  1941  by  the  appellant  for 
grazing  privileges  on  the  Federal  range  under  the  Taylor  Grazing 
Act  (43  U.S.C.,  1952  ed.,  sec.  315  et  seq.),  the  lands  owned  or  con- 
trolled by  the  appellant  were  listed  and  rated  in  terms  of  their 
capacity  to  provide  sustenance  for  grazing  purposes.  The  carrying 
capacity  of  Brown's  lands  was  resurveyed  in  1949.  The  results  of 
these  surveys  may  be  tabulated  as  follows  (BLM  Exs.  11, 12,  and  34) » 


Reference 

No.i 

Name  of  Property 

AUMs  in 
1941 

AUMs  in 
1949 

1 

Auguste  Nicolas 

151 
16 

780 

120 
26 

259 

107 
20 

785 
68 

130 
91 
69 

246 

202 

9 

J  &  H  Deeble    

16 

3 

Edward  Silva 

780 

4 

Twilla  B.  Brown        

160 

5 

Peter  Petersen 

26 

6 

James  G.  Brown     - . -  . . 

259 

7 

J.  J.  Baker 

107 

8 

Fred  McCormick                     .          .         

27 

9 

Freeman 

10 

Fred  McCormick 

11 

157 

12 

C.  v.  Moore 

13 

C.  A.  Wackowitz 

96 

American  Flats  Mining  Claim 

(?) 

Total              .                              .           .         

2,868 

1,830 

'  The  reference  to  number  and  name  of  property  were  used  to  simplify  the  description  of  the  lands  that 
Brown  owned  or  controlled  (Tr.  10-12). 

Provisions  was  made  in  1941  for  a  reduction  of  29  percent  because  of 
the  condition  of  the  Utah  range  and  the  appellant  was  permitted  to 
graze  1,860  sheep  for  a  7-month  period,  from  October  15  to  May  15, 
in  Utah  Grazing  District  No.  9,  but,  because  there  was  some  doubt 
that  his  base  lands  had  sufficient  priority,  he  was  advised  to  purchase 
Federal  grazing  rights  from  others  whose  base  lands  had  unques- 
tioned priority.  Accordingly,  he  purchased  from  Mabel  Johnson 
the  right  to  acquire  grazing  privileges  to  the  extent  of  2,107  aums 
and  asked  that  the  priority  thus  evidenced  be  assigned  to  the  lands 
which  he  then  held.  The  appellant  was  notified  of  official  approval 
of  such  transfer  in  1942. 

In  addition  to  the  tracts  listed  above  as  being  owned  or  controlled 
by  Brown,  it  appears  that  he  acquired  control  of  lands  known  as  the 
Lynn  property  (1948),  purchased  two  tracts  from  the  United  States 
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(1951  and  1953),  and  has  leased  other  lands  known  as  the  Catlin 
Ranch  (1952)  (Tr.  73,  77).  It  also  appears  that  the  appellant  has 
leased  certain  patented  and  unpatented  mining  claims  m  Colorado 
Grazing  District  No.  3  in  the  American  Flats  Area,  San  Juan 
County,  Colorado  (Tr.  145-147).  The  American  Flats  is  an  area 
of  high  altitude  grazing  land,  in  which  there  are  numerous  patented 
and  unpatented  mining  claims.  The  livestock  operators  held  grazing 
leases  from  the  patentees  and  locators,  but  the  leases  of  any  one 
operator  were  scattered  throughout  the  area.  To  control  grazing 
under  this  condition,  the  Grazing  Service  worked  out  an  arrangement 
whereby  each  operator  who  could  qualify  for  grazing  privileges  in 
the  area  was  given  an  individual  allotment,  which  he  used  exclu- 
sively, even  though  some  of  his  leased  lands  might  be  in  another's 
allotment  and  leased  lands  of  another  might  be  in  his  allotment 
(Ross  Deposition  1-7).  Brown  was  one  of  those  who  received  an 
individual  allotment  (Tr.  48-49).  It  also  appears  that  Brown  no 
longer  owns  or  controls  the  so-called  Freeman,  McCormick,  Moore, 
Deeble  and  Silva  lands  (Tr.  54,  176,  201,  202;  BLM  Ex.  12). 

From  1945  on,  the  local  grazing  officials  of  the  Bureau  of  Land 
Management  and  Brown  have  been  in  disagreement  as  to  the  pro- 
priety of  the  transfer  of  the  Johnson  rights  and  the  grazing  privi- 
leges to  which  Brown  is  entitled.  However,  the  events  immediately 
leading  to  this  appeal  began  with  the  appellant's  application  filed 
on  October  1,  1953  (BLM  Ex.  1),  which  sought  the  issuance  of  a 
permit  to  graze  3,365  sheep  from  October  16,  1953,  to  May  15,  1954, 
on  the  Federal  range  in  Utah  Grazing  District  No.  9  under  the 
Taylor  Grazing  Act.  On  October  9,  1953,  the  range  manager  in- 
formed the  appellant  that  the  advisory  board  of  the  grazing  district 
had  recommended  in  regular  session  on  October  6,  1953,  that  his 
application  be  approved  to  the  extent  of  822  aums;  that  the  balance 
be  rejected  because  of  loss  of  qualifying  base  property.  The  appel- 
lant was  also  told  that  he  might  protest,  if  he  wishes,  at  the  meeting 
on  October  21,  1953.  A  representative  of  the  appellant  was  present 
at  the  board  meeting  on  October  21,  1953,  at  which  it  was  decided 
that  consideration  of  the  appellant's  case  be  postponed  until  the  re- 
gional office  had  completed  a  current  investigation  of  the  case  and 
that  a  summary  of  the  investigation  be  furnished  to  the  appellant 
and  his  representative  (BLM  Ex.  3). 

At  a  subsequent  meeting  of  the  board  on  December  10,  1953,  which 
was  designated  as  both  a  regulator  and  a  protest  meeting,  with  the 
appellant's  representatives  in  attendance,  the  case  was  considered 
and  final  action  taken  (BLM  Ex.  4).  The  board  noted  that  the 
appellant  desired  to  transfer  1,022  aums  of  the  Mabel  Johnson  Fed- 
eral grazing  rights  which  he  had  acquired  by  purchase  to  the  Catlin 
ranch,  which  he  held  under  5-year  lease,  and  to  transfer  the  remain- 
der of  1,085  AUMS  of  the  Johnson  rights  to  other  lands  owned  or 
controlled  by  him  pursuant  to  43  CFR  161.7  (c)  and  (b).  The  board 
recommended  unanimously  the  denial  of  the  request  for  transfer  of 
1,022  AUMS  from  the  Johnson  property  to  the  Catlin  ranch  for  want 
of  appeal  by  the  appellant  from  a  notice  sent  him  on  May  1,  1952,^ 

2  This  notice,  which  was  a  letter  to  Brown  from  the  range  manager,  said  that  Brown's 
request  to  transfer  the  Johnson  privileges  to  some  mining  claims  he  had  under  lease  was 
denied,  that  on  the  basis  of  the  base  properties  he  controlled,  he  was  entitled  to  1264  aums 
use  of  the  Federal  range,  and  that  a  study  would  be  made  of  lands  Brown  said  he  had 
bought  or  was  buying  so  that  commensurate  ratings  could  absorb  the  Johnson  privileges. 
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and  approval  of  the  transfer  of  775  aums  of  grazing  rights  from  the 
Mabel  Johnson  property  to  property  under  the  control  of  the  appel- 
lant. The  board  further  directed  that  the  total  of  775  aums  be 
reduced  to  705  because  of  the  35  percent  reduction  in  range  use  in 
1952  and  that  the  adjustments  indicated  be  processed  on  proper 
application  by  Mabel  Johnson  or  her  representative  (BLM  Ex.  4). 

An  application  for  transfer  to  be  signed  by  the  appellant  and 
Mabel  Johnson  was  subsequently  prepared  by  the  range  manager 
and  delivered  to  the  appellant's  representative  who  was  unable  to 
obtain  Mrs.  Johnson's  signature  (Tr.  67).  The  range  manager  then 
informed  the  appellant  by  registered  mail  that  his  signature  must 
be  submitted  (BLM  Ex.  44),  but  the  appellant  failed  to  sign  the 
application  form.  Accordingly,  on  March  26,  1954,  the  range  man- 
ager informed  the  appellant  that  he  would  be  allowed  grazing  privi- 
leges to  the  extent  of  498  aums  during  the  established  grazing  season, 
but  that  a  temporary  emergency  license  issued,  apparently  in  re- 
sponse to  the  application  of  Milo  Wormell  on  December  1,  1953,  for 
the  winter  of  1953-54  to  the  extent  of  1650  sheep  from  December  10, 
1953,  to  May  10,  1954,  would  be  continued  to  its  expiration  date 
(BLM  Ex.  45). 

The  appellant  appealed  and  requested  a  hearing  which  was  held 
on  October  20,  21,  and  22,  1955.  At  that  time,  M.  H.  Young  ap- 
peared as  an  intervener,  but  did  not  submit  any  evidence.  After 
the  taking  of  testimony  on  all  the  issues  and  oral  argument  on  the 
question  whether  unpatented  mining  claims  may  constitute  base  prop- 
erty for  grazing  privileges,  the  hearing  examiner  issued  his  decision 
dated  February  23,  1956,  sustaining  the  appellant's  right  to  640  auivis 
of  Federal  range  use  in  Utah  Grazing  District  No.  9  and  additional 
use  privileges  to  the  extent  of  the  carrying  capacity  of  patented 
mining  claims  he  leases  within  his  grazing  allotment  in  Colorado, 
to  be  computed  by  multiplying  the  carrying  capacity  by  1.4  (to 
apply  the  5 -month  base  property  requirement,  supra)  and  reducing 
the  product  by  35  percent  (to  provide  for  the  conservation  factor). 

The  appellant  then  appealed  to  the  Director  of  the  Bureau  of 
Land  Management  and  on  January  15,  1958,  the  Director  held  that 
the  appellant  is  entitled  to  the  privileges  which  the  hearing  examiner 
recognized  in  his  decision  and  that  he  may  also  file  an  application 
for  exchange  of  use  for  his  leased  patented  mining  claims  outside 
of  his  individual  allotment  in  Colorado  Grazing  District  No.  3  if 
such  claims  in  that  district  are,  in  fact,  utilized  under  Federal 
range  authorization  by  others. 

The  appellant  has  appealed  to  the  Secretary  of  the  Interior  al- 
leging that  the  Director  erred  (1)  in  denying  his  eligibility  for  trans- 
fer of  1,085  AUMS  of  the  Johnson  priority  rights  to  the  Lynn 
property,  the  Catlin  ranch,  and  the  Government  purchase  property; 
(2)  by  denying  eligibility  for  transfer  of  796  aums  from  the  Silva 
and  Deeble  ranches  to  the  Lynn  and  the  Government  purchase 
properties;  (3)  by  not  recognizing  the  exchange  of  use  in  the  Amer- 
ican Flats  area  and  his  eligibility  for  transfer  of  627  aums  of  the 
Johnson  rights  to  the  mining  claims  in  the  American  Flats  area; 
and  (4)  in  finding  that  785  aums  attached  to  the  Freeman  land  in 
the  adjudication  of  1941,  which  marks  the  initial  recognition  of  his 
rights  out  of  which  the  current  controversy  arose. 
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Since  1945  and  throughout  the  course  of  this  appeal,  the  Bureau 
of  Land  Management  has  taken  the  position  that  the  transfer  of  the 
Johnson  priority  has  not  yet  been  effected,  chiefly  because  it  was 
not  approved  by  the  regional  administrator,  and  numerous  efforts 
have  been  made  to  obtain  an  effective  transfer.  Meanwhile,  the  ap- 
pellant has  lost  control  of  some  of  his  original  base  lands  and 
has  acquired  some  additional  base.  The  hearing  examiner  held  in 
his  decision  of  February  23,  1956,  that  the  transfer  of  the  Johnson 
priority  was  effected  on  October  29,  1942.  This  conclusion  rests 
upon  applicable  regulation  as  of  the  date  of  the  application  for 
transfer  and  the  alleged  approval,  43  CFR  161.7(b),  which  reads: 

Transfer  of  a  license  or  permit;  limitations;  effects;  consent  of  owner  or  en- 
cumhrancer.  Upon  application  by  a  licensee  or  permittee,  and  after  reference  to 
the  advisory  board  for  recommendation,  the  range  manager  may  allow  a  license 
or  permit  based  on  ownership  or  control  of  land  to  be  transferred  to  other  land 
or  a  license  or  permit  based  on  ownership  or  control  of  water  to  be  transferred 
to  other  water  within  the  same  service  area :  Provided,  That  such  transfer  wiU 
not  interfere  with  the  stability  of  livestock  operations  or  with  proper  range 
management  and  will  not  affect  adversely  the  established  local  economy:  Pro- 
vided further,  That  no  such  transfer  will  be  allowed  without  the  written  consent 
of  the  owner  or  owners  and  any  encumbrancers  of  the  base  property  from  which 
the  transfer  is  to  be  made,  except  that  when  the  applicant  for  such  transfer  is 
a  lessee  without  whose  established  livestock  operations  such  property  would  not 
have  dependency  by  use  or  priority,  such  consent  will  not  be  required.  Upon  the 
allowance  of  a  transfer  under  this  paragraph,  the  base  property  from  which  the 
transfer  is  made  shall  lose  its  dependency  by  use  or  priority  to  the  extent  of  the 
license  or  permit  transferred. 

The  Director  did  not  disturb  this  finding. 

The  hearing  examiner  also  recognized  the  appellant's  right  to  the 
grazing  privileges  indicated  by  the  survey  of  1949  on  the  properties 
numbered  above  as  1,  4,  5,  6,  7,  8,  11,  and  13,  a  total  of  1034  aums. 
The  Director  did  not  disturb  this  finding. 

The  hearing  examiner  recognized  the  appellant's  right  to  addi- 
tional grazing  privileges  in  Utah  based  upon  his  patented  mining 
claims  within  his  grazing  allotment  in  Colorado  and  the  Director 
added  to  this  recognition  still  more  grazing  privileges  based  upon 
the  informal  exchange  of  use  of  his  patented  mining  claims  in 
Colorado  Grazing  District  No.  3  if  and  to  the  extent  that  these 
claims  are  being  utilized  under  authorization  of  the  Bureau  of  Land 
Management. 

The  hearing  examiner  and  the  Director  have  recognized  the  trans- 
fer of  Johnson  grazing  privileges  to  land  which  the  appellant  con- 
trolled when  the  transfer  was  effected.  Since,  as  the  hearing 
examiner  pointed  out,  the  procedure  utilized  for  the  purpose  of 
effecting  the  transfer  met  the  requirements  of  the  Kange  Code  and 
was  not  questioned  by  the  officers  who  administered  the  Federal 
range  for  a  period  of  nearly  4  years,  I  concur  in  the  hearing  ex- 
aminer's conclusion  that  the  transfer  was  accomplished  on  October  29, 
1942.  I  also  agree  that  it  was  effective  only  to  transfer  grazing 
privileges  to  lands  owned  or  controlled  by  the  appellant  at  that  time 
to  the  extent  of  the  unobligated  commensurability  of  such  lands. 

The  appellant  contends  that  he  was  led  to  believe  that  if  he 
acquired  other  lands  after  1942  the  transfer  would  be  recognized 
to  the  extent  of  the  commensurability  of  such  lands.  Without  giv- 
ing any  approval  to  such  a  procedure,  it  is  sufficient  to  point  out  that 
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the  appellant  failed  witliin  the  time  allowed  him  by  the  range  man- 
ager to  offer  any  after-acquired  lands  to  which  the  excess  grazing 
privileges  could  have  been  transferred  and  has  thus  lost  whatever 
claims  he  had  under  such  arrangement.  This  finding  disposes  of 
appellant's  claims  based  upon  his  acquisition  of  ownership  or  control 
of  the  Lynn,  Catlin  and  United  States  lands. 

It  is  apparent  that  the  appellant  lost  control  of  base  properties 
which  were  invested  with  priority  in  1941  and  made  no  attempt  to 
transfer  such  priority  to  other  lands  (Freeman,  Moore  and  Mc- 
Cormick  lands).  Nor  does  the  record  indicate  that  the  appellant 
made  any  attempt  to  retain  the  Federal  grazing  privileges  which 
attached  to  the  Silva  and  Deeble  lands  when  they  passed  from  his 
control  as  a  result  of  conveyance  of  title  or  termination  of  leases 
or  that  he  presented  an  application  for  transfer  of  such  privileges 
to  other  lands  which  he  admittedly  acquired.  It  is  equally  clear 
that  the  Federal  Eange  Code,  in  the  form  which  was  current  at  the 
time  of  the  transactions  in  question  and  now  (43  CFR  161.7,  and 
43  CFE,  1957  Supp.,  161.7)  requires  a  specific  request  by  the  range 
user,  recommendation  by  the  advisory  board  and  approval  by  the 
range  manager  in  order  to  effect  a  transfer.  It  is  necessary  to  con- 
clude, therefore,  that  no  transfer  of  the  grazing  privileges  attaching 
to  the  Silva  and  Deeble  lands  can  be  recognized. 

The  appellant  has  misconstrued  the  Director's  decision  in  sup- 
posing that  it  contains  any  denial  of  an  exchange  of  use  of  mining 
claims  in  the  American  Flats  area.  On  page  9  of  his  decision,  the 
Director  specifically  declared  that  the  appellant  may  file  his  ap- 
plication with  the  range  manager  in  Colorado  Grazing  District  No.  3 
and  Utah  Grazing  District  No.  9  for  an  exchange  of  use,  pursuant 
to  the  pertinent  regulation  (43  CFR,  1957  Supp.,  161.6(c)),  of  the 
patented  mining  claims  in  the  American  Flats  area  and  may  receive 
the  equivalent  in  grazing  privileges  in  one  or  the  other  of  these 
districts  as  appears  proper.  It  was  only  the  unpatented  mining 
claims  which  the  Director  excluded  from  consideration  in  the  pro- 
posed exchange  of  use  in  accordance  with  the  decision  of  the  Fed- 
eral circuit  court  in  United  States  v.  Etcheverry^  230  F.  2d  193  (10th 
Cir.,  1956).  The  appellant  has  presented  nothing  which  affords 
any  basis  for  overturning  the  Director's  decision  on  this  point.  Ac- 
cordingly, it  will  not  be  disturbed.  Furthermore,  the  hearing  exam- 
iner and  the  Director  both  allow  the  appellant  grazing  privileges  to 
the  extent  of  the  capacity  of  the  patented  mining  claims  he  controls 
within  his  individual  range  allotment.    This  is  all  he  is  entitled  to. 

Whether  the  Freeman  lands  were  recognized  to  have  priority  in 
1941  is  immaterial  at  this  time  since  the  appellant  no  longer  controls 
them  and  has  not  transferred  any  grazing  privileges  that  may  have 
been  accorded  to  them  to  his  other  base  lands.  The  appellant's 
contention  in  this  respect  is  apparently  predicated  upon  the  assump- 
tion that  if  no  priority  was  assigned  to  the  Freeman  lands,  other 
lands  lacking  priority  were  available  in  1942  to  receive  a  portion  of 
the  tlohnson  grazing  privileges.  But  all  of  the  lands  which  the 
appellant  controlled  in  1942  which  were  eligible  for  transfer  of  the 
Johnson  grazing  privileges  have  been  recognized  to  the  full  extent 
of  their  productivity.     Hence,  whether  the  appellant  lost  grazing 
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privileges  because  he  disposed  of  the  Freeman  lands  or  for  want  of 
sufficient  base  lands  to  be  invested  with  the  Johnson  grazing  priv- 
ileges, the  consequence  now  is  the  same.  The  appellant's  contention 
in  this  matter  is  without  merit. 

The  appellant  has  not  questioned  any  deduction  of  aums  for  con- 
servation purposes.  Accordingly,  he  is  bound  by  all  such  deductions 
evidenced  by  the  records  of  the  Bureau  of  Land  Management.  The 
extent  to  which  he  is  entitled  to  grazing  privileges  in  Utah  Grazing 
District  No.  9  is  to  be  determined  on  the  basis  of  the  Director's 
decision  of  January  16,  1958. 

Therefore,  the  decision  of  the  Director  is  affirmed  pursuant  to  the 
authority  delegated  to  the  Solicitor  by  the  Secretary  of  the  Interior 
(sec.  23,  Order  No.  2509,  as  revised;  17  F.R.  6794). 

Edmund  T.  Fritz, 

Acting  Solicitor. 


DON  C.  CALL,  LLOYD  HIGLEY  ET  AL.,  Appellants 
A-27658  Decided  September  W,  1958  65  L  D.  409 

8.1  Cancellation  and  Eeduction — Reduction  Through  Operation  of  Law 

The  provision  in  the  Federal  Range  Code  that  in  the  event  of  failure  for  2 
consecutive  years  to  offer  base  property  in  an  application  for  a  grazing 
license  or  permit,  such  property  will  lose  its  dependency  by  use  or  priority 
will  be  read  independently  of  and  as  unaffected  by  the  provision  in  the  code 
that  each  year  a  time  will  be  set  before  which  applications  for  grazing  priv- 
ileges must  be  filed  and  that  applications  which  are  not  filed  on  or  before  that 
date  will  be  rejected  for  that  year  in  the  absence  of  a  satisfactory  showing 
justifying  the  late  filing. 

Where  an  application  for  grazing  privileges  is  filed  within  2  years  after  the 
base  offered  therein  was  first  recognized  as  having  priority,  but  the  applica- 
tion was  filed  too  late  to  be  considered  for  an  award  of  grazing  privileges 
for  the  year  in  which  it  was  filed,  the  application  nonetheless  satisfies  the 
requirements  of  43  CFR  161.6(c)  (9)  and  prevents  loss  of  priority  of  the  base 
for  failure  to  offer  it  in  an  application  for  2  consecutive  years. 

DECISIOIT 

Don  C.  Call  and  Lloyd  Higley  have  appealed  to  the  Secretary  of 
the  Interior  from  a  decision  of  January  22,  1958,  by  the  Director  of 
the  Bureau  of  Land  Management  affirming  a  hearing  examiner's  de- 
cision dated  December  14,  1954,  rejecting  an  application  filed  on 
January  4, 1954,  by  the  appellants  for  grazing  privileges  in  the  Clover 
range  unit,  Nevada  Grazing  District  No.  1,  pursuant  to  section  3  of 
the  Taylor  Grazing  Act  (43  U.S.C.,  1952  ed.,  sec.  315b). 

The  appellants'  application  was  rejected  by  the  Director  and  by 
the  hearing  examiner  on  the  ground  that  the  appellants'  base  land 
had  lost  its  dependency  by  use  because  of  failure  to  offer  it  as  base  in 
an  application  for  a  grazing  license  or  permit  for  2  consecutive  years 
as  provided  by  departmental  regulation  (43  CFK  161.6(c)  (9) ).  The 
base  property  involved  consists  of  approximately  1,440  acres  of  land 
located  in  T.  35  N.,  K.  62  E.,  M.D.M.,  Elko  County,  Nevada,  and 
was  purchased  by  Mr,  Higley  at  various  times  between  1942  and 
1948.    On  February  13, 1953,  Mr.  Call  contracted  to  purchase  most  of 
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the  Higley  base  property  and  this  agreement  is  the  source  of  Mr. 
Call's  interest  in  this  proceeding. 

On  December  23,  1949,  Mr.  Higley  first  filed  an  application  for  a 
grazing  license  or  permit  in  the  Clover  range  unit  requesting  privi- 
leges for  the  1950  grazing  season.  In  explaining  his  base  setup,  Mr. 
Higley  stated  in  this  application  that  he  had  purchased  480  acres 
from  Russel  Weeks,  that  a  copy  of  the  deed  of  purchase  was  filed 
with  the  Bureau,  and  that  the  application  was  based  on  a  section  7b 
transfer.^  The  480  acres  specifically  offered  as  base  in  this  applica- 
tion consisted  of  the  £1/2  and  NW^^  sec.  23.  By  decision  of  Febru- 
ary 20,  1960,  the  range  manager  notified  Mr.  Higley  that  his  ap- 
plication was  approved  on  a  temporary  unclassified  basis,  pending 
completion  of  the  transfer  from  Eussel  Weeks,  and  that  his  section  7 
transfer  application  on  these  privileges  was  also  recommended  for 
approval  providing  the  base  lands  to  which  the  transfer  was  being 
made  were  commensurate  to  support  the  transfer. 

In  addition  to  the  480  acres  which  Mr.  Higley  offered  as  base  in 
his  application  for  grazing  privileges  during  1950,  he  owned  other 
base  lands  which  were  not  classified  as  dependent  by  use  or  as  having 
priority  when  his  first  application  was  filed.^  The  480  acres  pur- 
chased from  Mr.  Weeks  had  been  recognized  as  having  a  class  1  de- 
mand of  5  AUMS  on  the  Federal  range  when  Mr.  Weeks  owned  the 
land  but  the  rest  of  Mr.  Higley's  base  was  classified  as  dependent  by 
location  or  class  2  land  which  entitled  him  to  grazing  privileges  only 
if  range  was  available  after  the  class  1  demand  was  satisfied  (43  CFR, 
1957  Supp.,  161.4(b),  161.6(b)  (ii)).  The  range  manager's  decision 
of  February  20,  1960,  was  not  based  upon  the  classification  of  any 
of  Mr.  Higley's  land  for  grazing  privileges,  but  authorized  only 
temporary  unclassified  use  of  the  range  to  the  extent  of  301  auivis 
pending  completion  of  the  transfer  of  grazing  privileges  from  Russel 
Weeks. 

In  a  decision  of  July  17,  1951,  the  Regional  Chief,  Division  of 
Range  Management,  approved  Russel  Weeks'  application  for  the 
transfer  of  grazing  privileges  in  the  Clover  unit  from  base  lands 
which  Mr.  Weeks  owned  to  the  following  lands  owned  by  Mr.  Higley : 

1  The  7b  transfer  refers  to  an  application  filed  pursuant  to  a  provision  in  the  range 
code  which  permits  a  licensee  or  permittee  to  transfer  grazing  privileges  from  one  base 
property  to  another.  The  transfer  application  here  involved  was  ana  pplication  for  the 
transfer  of  grazing  privileges  from  lands  owned  by  Russel  Weeks,  another  livestock  oper- 
ator in  the  area,  to  Mr.  Higley's  lands.  Although  the  record  suggests  that  an  earlier 
transfer  application  may  have  been  filed,  only  one  such  application  is  in  the  records  which 
are  a  part  of  this  appeal.  This  is  the  application  of  May  10,  1951,  filed  by  Russel  Weeks. 
The  applicable  regulatory  provision  in  effect  when  this  transfer  application  was  filed  (43 
CFR  161.7(b))  provided  in  pertinent  part  that: 

"Upon  application  by  a  licensee  or  permittee,  and  after  reference  to  the  advisory  board 
for  recommendation,  the  range  manager  may  allow  a  license  or  a  permit  based  on  owner- 
ship or  control  of  land  to  be  transferred  to  other  land  or  a  license  or  permit  based  on 
ownership  or  control  of  water  to  be  transferred  to  other  water  within  the  same  service 
area  :  Provided,  That  such  transfer  will  not  interfere  with  the  stability  of  livestock  opera- 
tions or  with  proper  range  management  and  will  not  affect  adversely  the  established  local 
economy  *  *  *.  Upon  the  allowance  of  a  transferu  nder  this  paragraph,  the  base  property 
from  which  the  transfer  is  made  shall  lose  its  dependency  by  use  or  priority  to  the  extent 
of  the  license  or  permit  transferred." 

2  Land  dependent  by  use  is  forage  land  other  than  Federal  range  of  such  character  that 
the  conduct  of  an  economic  livestock  operation  requires  the  use  of  the  Federal  range  in 
connection  with  it  and  which,  in  the  priority  period,  was  used  as  a  part  of  an  established, 
permanent,  and  continuing  livestock  operation  for  any  two  consecutive  years  or  for  any 
three  years  of  such  priority  period  in  connection  with  substantially  the  same  part  of  the 
public  domain,  now  part  of  the  Federal  range.  With  exceptions  not  here  relevant,  the 
priority  period  is  the  five-year  period  immediately  preceding  June  28,  1934.  To  have 
dependency  by  use,  base  property  must  have  been  offered  in  an  application  for  a  errazing 
license  or  permit  before  June  28,  1938,  in  Nevada  Grazing  District  No.  1  (43  CFR,  1957 
Supp.,  161. 2(k)  (1,  (2)).  Such  land  is  class  1  base  and  qualified  applicants  who  own 
or  control  class  1  base  are  entitled  to  priority  in  the  issuance  of  regular  grazing  licenses 
and  permits  (43  CFR,  1957  Supp.,  161.4(b),  161.6(b)). 
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sec.  23,  Wy2,  SEi^  sec.  25,  E1/2E1/2,  W1/2NE14,  E1/2NW14  sec.  26, 
Wy2  sec.  28,  T.  35  N.,  R.  62  E.,  M.D.M.  The  decision  authorized  the 
transfer  of  class  1  grazing  privileges  to  this  base  to  the  extent  of  290 

AUMS. 

No  applications  for  grazing  privileges  offering  Mr.  Higley's  base 
property  were  filed  during  1951  or  1952. 

Information  in  the  file  indicates  that  on  February  6,  1953,  Mr.  B. 
C.  Call  (counsel  for  the  appellants)  of  Brigham  City,  Utah,  visited 
the  district  grazing  office  and  advised  employees  of  that  office  that  he 
and  his  son  (appellant  Don  C.  Call)  had  a  lease  and  option  to  pur- 
chase the  Higley  property.  On  appeal  it  is  asserted  that  appellant 
Call  or  his  attorney  twice  visited  employees  of  the  Bureau  before 
February  9,  1953,  advising  them  of  his  claim  and  that  he  was  assured 
that  his  application  would  receive  prompt  consideration.  Counsel 
for  Mr.  Call  also  states  that  when  he  visited  the  grazing  office  before 
February  9,  1953,  in  connection  with  a  permit,  he  was  told  that  Mr. 
Higley  had  not  applied  as  required  by  the  range  code,  and  that  no 
permit  would  be  granted  for  the  1953  grazing  season  but  Mr.  Call 
was  advised  to  file  an  application  which  would  be  considered  by  the 
board  at  some  future  date.  Thereafter,  on  February  11,  1953,  the 
appellants  filed  an  application  to  graze  125  head  of  cattle  and  horses 
from  May  to  September  1,  1953.  The  application  indicated  that  the 
appellants  intended  to  purchase  livestock  not  later  than  April  1, 1954, 
and  stated  that  the  base  was  leased  during  1949  and  1950  owing  to 
Mr.  Higley's  ill  health ;  that  the  base  had  been  orally  leased  for  a  year, 
which  lease  would  expire  on  April  1,  1953;  that  a  contract  of  lease 
and  sale  of  base  and  range  rights  had  been  entered  into  by  the  appli- 
cants; and  that  Mr.  Higley  was  in  failing  ill  health  at  the  time  the 
application  was  filed. 

In  a  letter  of  February  12,  1953,  to  Don  C.  Call,  referring  to  the 
appellants'  application  of  February  11,  the  range  manager  stated: 

*  *  *  Inasmuch  as  this  is  a  late  application  for  the  1953  grazing  season  and 
no  application  had  been  offered  on  the  property  since  1949,  we  are  unable  to 
take  any  action  at  this  time  as  the  last  Advisory  Board  Meeting  was  held 
February  9,  1953. 

This  will  undoubtedly  not  inconvenience  you,  as  your  application  indicates 
that  you  do  not  have  any  livestock  now  and  will  not  purchase  stock  until 
April  1,  1954. 

It  will  be  necessary  for  you  to  supply  this  office  with  a  copy  of  the  lease  and 
contract  of  sale  from  Mr.  Higley  to  Don  C.  Call.  This  should  be  done  as  soon 
as  the  lease  becomes  effective. 

Upon  receipt  of  the  lease,  your  name  will  be  placed  on  the  mailing  list  and 
you  will  receive  application  forms  for  the  1954  grazing  season. 

On  January  4, 1954,  the  appellants  filed  an  application  for  grazing 
privileges  which  was  identical  with  the  1953  application.  Mr.  Call 
had  also  filed  evidence  of  his  lease  and  option  from  Lloyd  and  Laura 
Higley  on  the  following  base  land:  SW14,  Ey2,  NWi/4  sec.  23; 
WEy2NEi/4,  Ei/sNWi/i,  E1/2E1/2  sec.  26;  W1/2,  SEi^  sec.  25,  T.  35  N., 
E.  62  E.,  M.D.M.  All  of  this  land  was  base  which  supported  the 
transfer  of  grazing  privileges  from  Mr.  Weeks  approved  July  17, 
1951.3 


3  In  addition,  the  W%  sec.  28,  T.  35  N.,  R.  62  E.,  representing  24.32  percent  of  Mr. 
Higley's  base  was  recognized  as  supporting  the  transfer  of  grazing  privileges  from  Mr. 
Weeks,  but  the  land  in  section  28  was  not  included  In  Mr.  Call's  lease  and  option  from 
Mr.  and  Mrs.  Higley. 
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By  decision  of  January  14,  1954,  the  appellants'  application  of 
January  4,  1954,  was  rejected  because  the  base  property  had  not  been 
offered  in  an  application  for  a  grazing  license  for  two  consecutive 
years  and  therefore  lost  its  dependency  by  use  on  the  Federal  range 
in  accordance  with  43  CFE.  161.6(c)  (9)  which  provided  that — 

In  the  event  of  failure  for  any  two  consecutive  years  either  to  offer  a  base 
property  in  an  application  for  a  license  or  permit,  or  to  accept  a  license  or  per- 
mit offered  pursuant  to  such  an  application,  such  base  property  will  lose  its 
dependency  by  use  or  priority. 

After  consideration  by  the  advisory  board  of  the  appellants'  protest 
to  this  rejection,  the  rejection  was  sustained  and  the  appellants  were 
so  notified  by  the  range  manager's  decision  of  March  3,  1954.  On 
appeal  from  the  latter  decision,  a  hearing  was  held  on  October  6, 1954, 
at  Elko,  Nevada,  before  an  examiner.  The  Clover  Livestock  Com- 
pany and  Mark  Scott  were  recognized  as  intervenors. 

There  was  no  disagreement  at  the  hearing  regarding  any  of  the 
circumstances  relating  to  Mr.  Higley's  base  and  to  his  applications 
for  grazing  privileges  in  the  Clover  range  unit,  and  most  of  these 
matters  were  stipulated  to  before  testimony  was  submitted  at  the 
hearing.^  The  case  files  of  Eussel  Weeks,  Lloyd  Higley,  and  Don  C. 
Call  and  Lloyd  Higley  were  made  a  part  of  the  hearing  record 
(Tr.  6). 

The  appellants  did  not  deny  at  the  hearing  that  their  base  property 
was  not  offered  in  an  application  for  grazing  privileges  for  the  years 
1951  and  1952,  but  contended  that  the  provisions  of  43  CFK  161.6(c) 
(9)  should  not  apply  because  Mr.  Higley  was  physically  and  mentally 
incapacitated  and  unable  to  take  care  of  his  business  affairs.  They 
offered  evidence  to  that  effect.  Counsel  for  the  appellants  urged  that 
in  interpreting  the  provisions  of  43  CFK  161.6(c)  (9) ,  the  Government 
should  follow  the  rule  adopted  in  many  jurisdictions  that  statutes  of 
limitation  do  not  run  against  persons  under  certain  disabilities  such 
as  incompetency  (Tr.  41— 43). 

The  examiner  held  that  the  evidence  submitted  by  the  appellants 
was  too  indefinite  to  support  a  finding  that  Mr.  Higley  was  physi- 
cally or  mentally  incapable  of  conducting  his  business  affairs  during 
1951  and  1952;  that  inasmuch  as  Mr.  Higley  filed  an  application  for 
grazing  privileges  on  December  23,  1949,  and  as  the  application  for 
the  transfer  of  grazing  privileges  from  Mr.  Weeks  was  signed  by  Mr. 
Higley  in  1951,  Mr.  Higley's  incapacity  could  not  be  regarded  as 
having  continued  from  1948  through  1951. 

With  respect  to  the  appellants'  contention  that  because  the  grazing 
rights  from  Mr.  Weeks'  property  were  not  officially  transferred  to  the 
Higley  base  property  until  July  17,  1951,  the  application  filed  on 
February  11,  1953,  was  filed  within  the  2-year  period  designated  in 
section  161.6(c)(9),  the  examiner  held  that  the  dependency  by  use 
(except  as  to  5  aums)  was  not  impressed  on  Mr.  Higley's  base  prop- 
erty until  July  17,  1951,  and  the  2-year  period  specified  in  section 
161.6(c)  (9)  of  the  range  code  could  not  begin  until  then.  The  ex- 
aminer concluded  that  if  the  appellants'  application  which  was  filed 
on  February  11,  1953,  had  been  a  proper  application,  it  would  have 

4  Transcript  of  Hearing  on  October  6,  1954,  at  Elko,  Nevada,  on  the  appeal  of  Don  C. 
Call  and  Lloyd  Higley  from  the  range  manager's  decision  of  March  3.  1954,  pp.  6-8.  Page 
numbers  hereafter  will  refer  to  this  transcript  unless  otherwise  indicated. 
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been  filed  within  the  2-year  period  provided  by  section  161.6(c)(9) 
and  the  dependency  by  use  of  the  property  would  have  been  preserved. 
However,  another  provision  of  the  range  code,  43  CFK,  1953  Supp., 
161.9(a),  in  effect  when  the  appellants'  1953  application  was  filed 
provided  in  pertinent  part  that : 

Each  year  the  regional  administrator  will  set  a  date  for  each  district  in  his 
region  prior  to  which  all  applications  for  grazing  licenses  or  permits  in  the 
district  must  be  filed.  Failure  to  file  applications  before  such  date  will  result 
in  their  rejection  for  that  year  unless  reasonable  justification  for  a  belated  filing 
is  shown  *  *  *. 

The  examiner  held  that  the  appellants'  1953  application  was  not  a 
proper  application  because  it  had  not  been  filed  within  the  time  pro- 
vided by  sec.  161.9(a)  and  that  as  the  appellants  had  not  appealed 
from  the  denial  of  the  application,  it  was  assumed  that  the  ground 
for  the  denial  was  proper.    He  therefore  dismissed  the  appeal. 

The  Director  affirmed  the  examiner's  conclusion  that  the  evidence 
was  insufficient  to  find  that  because  Mr.  Higley  was  incapacitated 
he  could  not  file  an  application  within  the  time  required  by  43  CFR 
161.6(c)  (a).  The  Director's  decision  also  affirmed  the  examiner's  de- 
cision that  the  application  of  February  11,  1953,  was  not  filed  within 
the  time  required  by  43  CFR,  1953  Supp.,  161.9(a),  and,  as  a  con- 
sequence, the  base  property  lost  its  dependency  by  use. 

As  has  already  been  pointed  out,  all  of  the  appellants'  base  prop- 
erty, except  the  480-acre  tract  in  sec.  23  which  Mr.  Higley  pur- 
chased from  Mr.  Weeks,  consisted  of  class  2  lands  having  no  depend- 
ency by  use  until  after  July  17,  1951,  when  the  transfer  of  privileges 
from  Mr.  Weeks  was  approved.  Consequently,  with  the  exception  of 
the  480-acre  tract,  none  of  the  property  could  have  been  offered  as 
base  with  priority  to  support  an  application  for  a  class  1  permit  or 
license  before  July  17,  1951.  Although  the  480-acre  tract  in  sec.  23 
had  a  recognized  dependency  by  use  to  the  extent  of  5  aums  before 
Mr.  Higley  purchased  it,  thereafter  it  was  not  until  July  17,  1951,  in 
the  decision  approving  the  transfer  application,  that  the  tract  was 
recognized  as  having  priority.^  Since  after  Mr.  Higley's  purchase  of 
this  tract,  the  earliest  date  on  which  it  was  recognized  as  having 
dependency  by  use  was  July  17,  1951,  there  is  no  reason  why,  in  the 
circumstances  of  this  case,  it  should  be  distinguished  from  the  other 
base  lands  here  involved  for  the  purpose  of  determining  the  time 
within  which  it  must  have  been  offered  as  base  in  order  to  retain  its 
dependency  by  use.  Accordingly,  July  17,  1951,  is  the  earliest  date 
on  which  any  of  the  property  here  involved  could  have  been  offered 
as  dependent  by  use  in  an  application  for  grazing  privileges,  and  the 
2-year  period  within  which  the  base  was  required  to  be  offered  in  an 
application  to  prevent  loss  of  priority  under  section  161.6(c)  (9)  did 
not  terminate  until  July  16,  1953. 

The  Director's  decision  held  that  the  appellants'  application  for  a 
license  or  permit  filed  on  February  11,  1953,  more  than  5  months 
before  the  expiration  of  the  2-year  period  designated  in  section  161.6 
(c)  (9),  was  not  a  proper  application  because  it  was  filed  too  late  to 
be  considered  for  allowance  for  the  1953  grazing  season.     Contrary 

5  Mr.  Higley  offered  the  tract  in  his  application  for  1950  privileges,  but  the  manager's 
decision  of  February  20,  1950,  did  not  recognize  it  as  supporting  a  class  1  demand,  and  the 
use  authorized  during  1950  was  temporary  and  unclassified  pending  completion  of  the 
transfer  from  Russel  Weeks. 
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to  the  statement  in  the  Director's  decision,  the  application  of  Febni- 
ary  11,  1953,  was  not  rejected,  but  appellant  Call  was  told  only  that 
the  office  was  unable  to  take  action  on  the  application  at  the  time. 
Neither  of  the  appellants  was  notified  that  the  base  land  had  lost  its 
priority,^  and  the  manager's  letter  of  February  12,  1953,  amounted, 
in  effect,  to  suspending  action  on  the  application  of  February  11, 
1953.  Surely  if  the  range  manager  believed  that  the  base  had  lost 
its  dependency  by  use  when  the  application  of  February  11, 1953,  wa& 
filed,  both  of  the  appellants  were  entitled  to  plain  and  prompt  notice 
to  that  effect,  and  the  application  should  have  been  rejected  rather 
than  suspended  (see  sec.  6  (d)  of  the  Administrative  Procedure  Act, 
5  U.S.C.,  1952  ed.,  sec.  1005(d),  and  cf.  appellants'  account,  supra^ 
p.  411,  of  conversations  at  the  grazing  office  before  February  9,  1953^ 
concerning  the  filing  of  an  application  offering  this  base). 

Without  regard  to  these  considerations,  however,  the  conclusion 
that  the  appellants'  base  lost  its  dependency  by  use  for  failure  to 
offer  it  in  an  application  for  2  consecutive  years  is  subject  to  other 
objections. 

The  regulatory  provision  (43  CFK,  1953  Supp.,  161.9(a))  pro- 
viding that  the  regional  administrator  will  set  a  date  prior  to  which 
all  applications  for  licenses  or  permits  must  be  filed  is  concerned 
with  applications  for  use  of  the  range  during  any  given  annual 
grazing  season  and  penalty  for  failure  to  file  applications  before  the 
date  set  each  year  may  result  in  their  rejection  for  that  year.  As 
a  late  application  will  be  considered  if  reasonable  justification  for 
the  late  filing  is  shown,  the  provision  is  not  mandatory.''^  It  was  the 
appellants'  failure  to  file  their  1953  application  prior  to  the  date  set 
for  filing  applications  that  year  which  was  the  basis  of  the  Director's 
ruling  that  the  appellants'  1953  application  was  not  a  proper  offering 
of  base  within  the  requirements  of  43  CFE,  161.6(c)  (9).  However, 
there  is  nothing  in  the  latter  regulation  which  requires  that  an  ap- 
plication which  is  filed  within  the  2-year  period  must  be  timely  filed 
for  any  particular  season  of  use  in  order  to  prevent  loss  of  priority 
of  the  base.  The  Director's  conclusion  assumes  that  the  two  regu- 
lations here  involved  must  be  read  together.  There  is  nothing,  how- 
ever, in  either  regulation  requiring  or  even  suggesting  that  they 
should  be  read  together.  The  two  provisions  were  added  to  the  range 
code  at  the  same  time,  and  nothing  in  the  history  of  their  adoption 
indicates  that  section  161.9(a)  was  intended  to  modify  or  to  cut 
down  the  2-year  period  designated  in  section  161.6(c)(9)  within 
which  base  must  be  offered  to  preserve  its  dependency  by  use.^  If 
the  provisions  were  intended  to  be  read  together  in  such  a  way  that 
section  161.9(a)  could  cut  down  the  2-year  period  of  time  designated 

6  The  statement  in  the  manager's  letter  of  February  12,  1953,  to  appellant  Call  that  no 
application  had  been  offered  on  the  property  since  1949  has  no  significance  as  far  as  loss 
of  priority  is  concerned  because  the  base  had  no  recognized  priority  until  July  17,  1951. 

7  The  regulation  has  been  amended  since  the  appellants'  1953  application  was  filed  to 
provide  that  applications  which  are  filed  late  may  (rather  than  will)  be  rejected  for  that 
year  unless  satisfactory  justification  for  the  late  filing  is  shown  (43  CFK,  1957  Supp., 
161.9(a)). 

8  Both  regulations  here  under  consideration  were  adopted  effective  September  26,  1942. 
At  the  time  of  adoption,  the  provisions  were  numbered  501.6(c)(9)  and  501.9(a)  (see  43 
CFR,  1943  Cum.  Supp.,  501.6(c),  501.9(a)  ;  for  re-numbering  of  the  range  code  see  43 
CFR,  1946  Supp.,  Part  161,  introductory  note). 

For  history  of  the  adoption  of  these  provisions,  see  memorandum  of  July  15,  1942,  for 
the  Secretary  from  the  Director  of  Grazing  recommending  that  the  range  code  be  amended 
by  the  adoption  of  these  and  other  provisions. 
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in  section  161.6(c)(9),  there  is  no  reason  why  the  latter  provision 
should  not  have  specified  some  time  period  other  than  the  2  consec- 
utive years  which  was  adopted,  or  indicated  that  in  certain  circum- 
stances, priority  of  base  property  might  be  lost  in  a  shorter  period 
of  time  than  2  years. 

Moreover,  the  only  penalty  for  failing  to  file  a  timely  application 
under  section  161.9(a)  is  the  possible  loss  of  grazing  privileges  for 
one  grazing  season,  whereas  failure  for  two  consecutive  years  to  offer 
base  in  an  application  results  in  the  disproportionately  much  greater 
sanction  of  complete  loss  of  dependency  by  use  of  base  property. 
There  was  nothing  improper  about  the  appellants'  application  filed 
on  February  11, 1953,  except  that  it  was  subject  to  rejection  for  range 
privileges  during  the  1953  season.  It  seems  incongruous  to  hold  that 
as  a  consequence  of  late  filing  for  the  1953  grazing  season,  the  ap- 
pellants' base  lost  its  priority.  The  result  in  the  instant  case  of 
reading  the  two  regulations  together  is  anomalous,  too,  because  the 
2-year  period  for  offering  base  to  preserve  its  priority  is  shortened 
by  more  than  5  months. 

Inasmuch  as  the  appellants  filed  their  1953  application  for  grazing 
privileges  before  2  years  had  elapsed  after  their  base  was  recognized 
as  having  dependency  by  use,  and  as  there  appears  to  be  no  valid 
reason  for  holding  that  the  2-year  period  may  be  cut  down  by  the 
provisions  of  section  161.9(a),  it  is  concluded  that  the  appellants' 
1953  application  preserved  the  priority  of  their  base  withm  the  re- 
quirements of  section  161.6(c)(9)  and  that  the  Director's  decision 
to  the  contrary  was  erroneous. 

Therefore,  pursuant  to  the  authority  delegated  to  the  Solicitor  by 
the  Secretary  of  the  Interior  (sec.  23,  Order  No.  2509,  as  revised; 
17  F.E.  6795),  the  decision  of  the  Director,  Bureau  of  Land  Man- 
agement, is  reversed  and  the  case  is  remanded  for  further  action 
consistent  with  this  decision. 

Edmund  T.  Fritz, 

Acting  Solicitor, 


E.  C.  JENSEN  AND  SONS,  Appellant 
A-27803  Decided  Octoler  21,  1958 

15.1  Review  Proceedings — ^Procedure 

An  appeal  to  the  Secretary  of  the  Interior  from  a  decision  of  the  Director, 
Bureau  of  Land  Management,  will  be  dismissed  where  the  appellant  fails 
to  file  a  statement  of  reasons  for  the  appeal. 

DECISION 

^  E.  C.  Jensen  and  Sons  have  appealed  to  the  Secretary  of  the  Inte- 
rior from  a  decision  dated  July  3,  1958,  by  the  Acting  Director  of 
the  Bureau  of  Land  Management  which  affirmed  an  order  of  the 
hearing  examiner  dismissing  an  appeal  from  a  decision  of  the  range 
manager  of  Utah  Grazing  District  No.  7,  dated  October  5,  1956, 
which  granted  certain  grazing  privileges.  The  Acting  Director 
affirmed  the  hearing  examiner's  action  on  the  ground  that  the  appel- 
lants had  not  presented  any  evidence  tending  to  show  that  the  range 
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manager's  decision  would  result  in  any  detriment  to  their  livestock 
operations  and  for  the  further  reason  that  the  appellants  were  denied 
none  of  the  privileges  applied  for  for  the  season  with  which  the 
appeal  was  concerned. 

The  appellants'  notice  of  appeal  was  filed  on  August  4,  1958.  The 
notice  states  explicitly  that  a  statement  of  the  reasons  for  appeal 
will  be  filed  in  the  office  of  the  Secretary  within  30  days  after  the 
filing  of  the  notice.    No  statement  of  reasons  has  been  filed. 

Under  the  rules  of  practice  of  the  Department,  a  statement  of  the 
reasons  for  appeal  must,  if  such  statement  is  not  included  in  the 
notice  of  appeal,  be  filed  within  30  days  after  the  filing  of  a  notice 
of  appeal  unless  an  extension  of  time  for  filing  such  a  statement  is 
obtained  (43  CFR  221.32,  221.97).  No  such  request  for  an  extension 
of  time  within  which  to  file  a  statement  of  reasons  was  made  in 
this  case. 

The  rules  of  practice  also  provide  that  the  penalty  for  failure  to 
file  a  statement  of  reasons  within  the  30-day  period  allowed  is  dis- 
missal of  the  appeal,  43  CFR  221.33,  221.98.  Accordingly,  this  appeal 
must  be  dismissed.  Charles  L.  Wallace  et  al.^  A-27506  (December  12, 
1957) ;  Eugene  S.  Gates,  A-27698  (September  11,  1958). 

Therefore,  pursuant  to  the  authority  delegated  to  the  Solicitor  by 
the  Secretary  of  the  Interior  (sec.  23,  Order  No.  2509,  as  revised; 
17  F.R.  6794),  the  appeal  is  dismissed. 

Edmund  T.  Fritz, 

Acting  Solicitor. 


LEO  AND  lENZA  WILSON  ET  AL,  Appellants 
A-27832  Decided  Novemler  28,  1958 

3.4  Appeal  Procedure — ^Withdrawal  of  Appeal 

An  appeal  to  the  Secretary  will  be  dismissed  where  it  is  subsequently  with- 
drawn by  the  appellants. 

DECISION 

Leo  and  Lenza  Wilson  have  appealed  to  the  Secretary  of  the  Inte- 
rior from  two  decisions  of  the  Acting  Director,  Bureau  of  Land 
Management,  dated  July  23,  1958,  which  affirmed  decisions  of  the 
hearing  examiner,  dated  September  20,  1955,  dismissing  their  appeals 
from  decisions  of  the  range  manager  of  October  21, 1954,  and  Decem- 
ber 10,  1952. 

The  appellants  have  informed  the  Department  that  they  no  longer 
desire  to  proceed  with  their  appeal.  Accordingly,  the  appeal  will  be 
dismissed.     William  N.  Wilson,  A-27565   (April  8,  1958). 

Therefore,  pursuant  to  the  authority  delegated  to  the  Solicitor  by 
the  Secretary  of  the  Interior  (sec.  23,  Order  No.  2509,  as  revised; 
17  F.R.  6794) ,  the  appeal  is  dismissed. 

Edmund  T.  Fritz, 

Deputy  Solicitor. 


INDEX  DIGEST  TOPICS 


1.  General 

.1  Authority  of  the  Department 

.2  Authority  of  Subordinate  Officials 

.3  Advisory  Boards 

.4  Validity  of  Regulations 

.5  Conflict  with  State  Law 

.6  Notice 

.7  Qualification  of  Applicants 

2.  Adjudication 

3.  Appeal  Procedure 

.1  Right  of  Appeal 

.2  Intervention 

.3  Service  of  Process 

.4  Withdrawal  of  Appeal 

.5  Change  in  Regulations 

.6  Expiration  of  License  Period 

.7  Agreement  by  Parties 

.8  Loss  of  Base  Property 

.9  Scope  of  Proceedings 
.10  Hearing  Examiners 
.11  Burden  of  Proof 
.12  Sufficiency  and  Weight  of  Evidence 
.13  Admissibility  of  Evidence 

4.  Apportionment  of  the  Federal  Range 

.1  Area  of  Use 

.2  Use  and  Boundary  Agreements 

.3  Individual  Allotments 

.4  Lands  Additionally  Available 

.5  Designation  for  Classes  of  Livestock 

.6  Priority  of  Distribution 

.7  Season  of  Use 

.8  Classification  as  Land  or  Water  Base 

6.  Base  Property  (Generally) 

.1  Ownership  or  Control 

.2  Failure  to  Offer 

.3  Qualification,  Area  of  Public  Domain  Use 

.4  Qualification,  Extent  of  Public  Domain  Use 

6.  Base  Property  (Land) 

.1  Dependency  by  Use 
.2  Commensurability 

7.  Base  Property  (Water) 

.1  Priority 
.2  Availability 
.3  Full  Time 
.4  Service  Area 


715 


716    DEPARTMENT  OF  THE  INTERIOR  GRAZING  DECISIONS,   193  6-1958 

8.  Cancellation  and  Reduction 

.1  Reduction  through  Operation  of  Law 

.2  To  Conform  with  Bas€>  Property  Qualification 

.3  To  Conform  with  Grazing  Capacity  of  Federal  Range 

.4  Reduced  Area  of  Use 

9.  Construction  and  Improvement  Permits 

10.  Crossing  and  Trailing  Permits 

11.  Enforcement  and  Show  Cause  Proceedings 

.1  Procedure 

.2  Burden  of  Proof 

.3  Sufficiency  and  Weight  of  Evidence 

12.  Exchange  of  Use 

13.  Free  "Use 

14.  licenses  and  Permits 

.1  Conditions  and  Limitations 
.2  Temporary  or  Nonrenewable 

16.  Review  Proceedings 

.1  Procedure 

.2  Scope  of  Review 

.3  Rehearing 

16.  Special  Rules 

17.  Transfer  and  Division 

.1  Base  Property 

.2  Base  Property  Qualification 


INDEX  DIGEST 


1.1  GENERAL — Authority  of  the  Department 


Pagt 


As  between  private  parties,  the  Department  is  without  jurisdiction  to 
determine  the  question  as  to  water  rights,  that  being  a  matter  solely 
within  the  province  of  the  State  courts.  Lee  J.  Esplin,  A-21028, 
May  31,  1938 31 

The  determination  of  the  boundaries  of  grazing  districts,  and  additions 
thereto  and  modifications  thereof  are  matters  committed  wholly  to  the 
discretion  of  the  Secretary  of  the  Interior  by  Section  1  of  the  Taylor 
Grazing  Act,  and  the  rules  and  regulations  make  no  provision  for 
appeal  from  recommendations  for  such  determination.  Alford  Roos, 
A-'21097,  June  28,  1938 38 

A  refund  of  grazing  fees  may  be  made  where  the  applicants  did  not 
receive  the  notice  of  the  amount  of  grazing  fees  due  until  after  the 
period  of  their  use  of  the  range,  and  the  actual  use  made  of  the  range 
was  less  than  the  amount  authorized  by  the  late  fee  notice.  Kurtz 
Brothers,  A-22016,  May  29,  1940 16a 

The  Department  has  authority  at  all  times  to  inquire  into  any  findings 
of  fact  made  by  one  of  its  subordinate  officers  and  this  right  cannot  be 
abridged  by  any  stipulation  or  agreement  between  any  individuals  or 
any  officers  if,  in  fact,  the  stipulations  are  not  in  accordance  with  the 
true  facts.     Vesta  C.  Stafford  et  al,  A-21866,  December  14,  1940 187 

Administrative  officers  of  the  Department  can  review,  reconsider,  and 
vacate  a  prior  decision  with  respect  to  the  public  land,  so  long  as  the 
land  remains  under  the  jurisdiction  of  the  Department,  upon  dis- 
covery that  the  prior  decision  was  erroneous.  Earl  C.  Presley, 
A-24377,  February  18,  1949 515- 

The  provisions  of  State  law  (referring  to  trespass  upon  open  range  lands) 
cannot  limit  the  Secretary  of  the  Interior  in  the  exercise  of  authority 
conferred  on  him  by  Congress  to  make  rules  and  regulations  for  the 
ordeily  use  of  the  Federal  range.  0.  R.  Britain,  A-25962,  January  24, 
1951 551 

The  provisions  of  section  4  of  the  Administrative  Procedure  Act  re- 
lating to  rule  making  do  not  apply  to  a  special  rule  issued  under 
the  Federal  Range  Code  and  applicable  to  the  range  in  a  particular 
district  because  the  rule  involves  use  of  the  Federal  range  which  is 
public  property,  and  matters  relating  to  public  property  are  ex- 
pressly excepted  from  the  provisions  governing  rule  making  in  section 
4  of  the  Administrative  Procedure  Act.  Wade  McNeil  et  al.,  A- 
27439,  November  19,  1957 667 

1.2  GENERAL— Authority  of  Subordinate  Officials 

An  advisory  board  recommendation  may  be  followed  in  whole  or  in 
part  but  the  regional  grazier  cannot  "sustain"  the  recommendation. 
The  word  "sustain"  connotes  an  upholding  of  the  action  of  a  sub- 
ordinate administrative  or  judicial  officer  as  otherwise  would  stand 
in  the  absence  of  an  appeal  proceeding.  F.  Ray  Clements,  A-21068, 
August  1,  1938 70 

The  Department  is  not  bound  either  by  a  subordinate  officer's  con- 
struction of  current  regulations  or  by  his  declaration  of  policy  as  to 
future  regulations,  both  of  which  have  departmental  approval  as  the 
source  of  their  effectiveness.  Otherwise,  the  Department  would 
be  powerless  to  act  in  appeals  to  it  from  the  action  of  a  subordinate 
officer.     M.  0.  Metroz,  A-21683,  February  17,  1939 133 

Under  the  provisions  of  the  Code,  the  designation  of  land  or  water  as 
base  property  is  required,  and  when  such  determination  has  been  made 
by  the  local  officials,  after  full  consideration  of  the  factors  peculiar  to 
the  district,  it  will  be  disturbed  by  the  Department  only  upon  a 
showing  that  it  was  arrived  at  capriciously,  arbitrarily,  or  without 
adequate  knowledge  of  the  existing  conditions.  Fremont  Sheep 
Company,  A-23170,  January  20,  1942 272 
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Licenses  issued  in  error  cannot  be  construed  as  an  obligation  on  the 
Departrnent  to  continue  such  error.  The  action  of  minor  officials 
upon  questions  of  fact  or  law  is  not  conclusive  and  does  not  deprive 
their  superior  officers  of  their  supervisory  pov/er  and  authority.  B.  W. 
McMahon,  A-23729,  August  12,  1944 379 

Administrative  officers  of  the  Department  may  take  appropriate  action 
to  review,  reconsider  or  vacate  a  prior  decision  or  action  by  themselves 
or  their  predecessors,  upon  discovery  that  a  prior  decision  was  erro- 
neous, unlawful,  or  unjust,  with  respect  to  the  public  land,  so  long  as 
the  land  rem^ains  under  its  jurisdiction.  Art  L.  Muriy,  A-24259, 
April  15,  1946 443 

The  recommendations  of  the  advisory  board  are  not  binding  upon  the 
district  grazier  who  is  authorized  to  follow  or  reject  the  recommenda- 
tions.    Harvey  Brothers,  A-24482,  March  28,  1947 464 

In  the  absence  of  a  determination  that  the  Federal  range  is  available 
for  Class  II  grazing  privileges,  it  is  not  error  to  refuse  to  determine  the 
extent  to  which  an  applicant  for  grazing  privileges  may  be  entitled 
to  share  in  such  Class  II  privileges.  Louis  H.  arid  Myrtle  Danberg, 
A-25702,  September  23,  1949 518 

Where  a  special  rule  for  the  classification  ot  base  properties  in  a  grazing 
district  permits  a  combination  of  land  and  water  bases,  without 
specifying  what  weight  shall  be  given  to  the  respective  bases,  it  is  not 
an  abuse  of  discretion  for  the  district  grazier,  in  adjudicating  grazing 
privileges,  to  assign  a  weight  of  two-thirds  to  land  and  a  weight  of 
one-third  to  water  in  such  a  combination.  William  Sellas,  A-25698, 
June  15,  1950 526 

1.3  GENERAL — Advisory  Boards 

The  grazing  rules  (of  March  2,  1936)  do  not  provide  how  long  the  range 
must  have  been  used  to  constitute  priority  of  use.  An  advisory 
board  "rule"  providing  for  use  of  the  range  for  two  consecutive 
seasons  between  January  1,  1928,  and  June  28,  1934,  is  but  a  recom- 
mendation and  need  not  be  followed.  Joseph  F.  Livingston,  Winifred 
Brown  Livingston,  and  Glade  Cook,  A-20025,  March  29,  1937 10 

Advisory  board  members  may  agree  on  certain  factual  standards  upon 
which  to  base  their  recommendations  concerning  the  application  of 
the  departmental  rules,  but  they  cannot  adopt  rules  or  inpose  a 
higher  requirement  than  those  for  which  provision  is  made  in  the  rules. 
F.  Ray  Clements,  A-21068,  August  1,  1938 70 

The  functions  of  an  advisory  board  do  not  include  that  of  making  rules, 
but  are  limited  to  making  recommendations  on  enumerated  matters. 
Meriot  J.  Cathey  and  Lester  H.  Cathey,  A-2n55,  August  4,  1938 89 

An  advisory  board  member  is  not  charged  with  the  duty  of  assisting  and 
advising  individual  livestock  operators.  If  they  give  such  counsel  or 
advice,  they  do  so  as  individuals,  and  their  failure  to  give  timely  or 
proper  advice  on  questions  affecting  grazing  matters  cannot  render  the 
Government  liable  for  their  negligence  or  errors.  Roy  T.  Hale, 
A-23456,  November  19,  1942 321 

The  recommendations  of  the  advisory  board  are  not  binding  upon  the 
district  grazier  who  is  authorized  to  follow  or  reject  the  recommenda- 
tions.    Harvey  Brothers,  A.-24482,  March  28,  1 947 464 

1.4  GENERAL — Validity  of  Regulations 

The  requirement  of  the  Federal  Range  Code  that  land  having  dependency 
by  use  shall  lose  such  attribute  if  the  land  is  not  offered  as  base  prop- 
erty in  an  application  for  a  grazing  license  or  permit  filed  before  June 
28,  1938,  is  not  unreasonable  and  is  a  regulatory  provision  that  does 
not  constitute  an  abuse  by  the  Secretary  of  the  Interior  of  his  authority 
to  administer  the  Taylor  Grazing  Act.  Walter  K.  Ellis,  A-22378, 
March  4,  1940 151 

The  preference  provisions  of  the  Code  are  not  in  conflict  with  section  3  of 
the  Tavlor  Grazing  Act  and  are  entirely  valid.  Fritz  Hanslen,  A- 
22967,  September  19,  1941 237 
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Any  rule  which  purports  to  establish  both  land  and  water  as  base  prop- 
erty in  the  district  constitutes  a  special  rule  which  must  receive  the 
approval  of  the  Secretary  of  the  Interior  in  order  to  become  effective. 
Parman  and  Schadlcr;  Urrels  and  Par  man,  A-26338,  March  31,  1952__        564 

The  Federal  Range  Code  provides  that  where  local  conditions  in  a  district 
make  necessary  the  adoption  of  a  special  rule  on  any  of  the  matters  in 
the  Range  Code,  such  a  rule  may  be  adopted  for  a  particular  district, 
and  where  a  special  rule  is  adopted  which  provides  that  a  different 
priority  period  shall  be  used  than  the  period  provided  in  the  Code,  and 
there  are  persuasive  reasons  in  support  of  the  adoption  of  such  a  rule, 
the  award  of  grazing  privileges  in  the  district  may  be  made  in  accord- 
ance with  the  special  rule,  there  being  no  statutory  requirement  that 
any  priority  period  be  used  in  determining  preferences  in  the  issuance 
of  grazing  permits.  Wade  McNeil  et  ah,  A-27439,  November  19. 
1957 -       667 

The  special  rule  adopted  for  the  classification  of  base  properties  in  Nevada 
Grazing  District  No.  4  permits  a  combination  of  land  and  water  as 
base  property.      William  Sellas,  A-27508,  February  5,  1958 677 

1.5  GENERAL— Conflict  with  State  Law 

As  between  private  parties,  the  Department  is  without  jurisdiction  to 
determine  the  question  as  to  water  rights,  that  being  a  matter  solely 
within  the  province  of  the  State  courts.  Lee  J.  Esplin,  A-21028, 
May  31,  1938 31 

Where  there  are  conflicting  claims  to  the  ownership  of  a  water,  it  is  a 
matter  for  determination  under  the  State  laws  and  grazing  privileges 
may  be  withheld  until  the  matter  of  ownership  or  control  has  been  de- 
termined bv  a  court  of  competent  jurisdiction.  P.  M.  Iverson  and 
Sons,  A-22753,  November  26,  1940 183 

The  authority  conferred  on  the  Department  of  the  Interior  by  Congress 
in  the  exercise  of  its  constitutional  power  to  dispose  of  and  make  all 
needful  rules  and  regulations  respecting  the  territory  or  other  property 
of  the  United  States  is  not  limited  or  abridged  by  a  conflicting  State 
statute  and,  so  far  as  a  conflict  mav  exist,  the  former  must  prevail. 
Fritz  Hansten,  A-22967,  September  19,  1941 237 

Where  a  substantial  controversy  exists  as  to  the  ownership  of  waters,  the 
question  must  be  decided  bv  a  court  of  competent  jurisdiction  and  not 
by  the  Department.     A.  J.  Mullen,  A-22928,  September  26,  1941___       241 

In  a  proceeding  involving  unauthorized  use  of  Federal  range  in  a  grazing 
district  administered  under  the  Taylor  Grazing  Act,  it  is  no  defense 
that  such  range  was  u.nfenced  at  the  time  of  such  use  even  though, 
under  the  law  of  the  State  in  which  such  range  is  located,  lack  of  fenc- 
ing may  justify  or  excuse  the  unauthorized  grazing.  0.  R.  Britain, 
A-25962,  January  24,  1951__     551 

Water  rights  are  real  property  interests  and  thus  are  determinable  only 
under  State  law.  In  cases  where  conflicting  claims  of  a  substantial 
nature  exist,  it  will  be  necessary  to  have  the  question  of  ownership  of 
water  rights  determined  by  the  courts  before  any  license  can  be  granted 
thereon.     E.  B.  and  Kenneth  S.  Cornell,  A-22756,  August  15,  1941  __        226 

The  fact  that  a  grazing  licensee  may  have  been  found  by  a  State  court 
to  be  entitled  to  use  certain  waters  for  stock  watering  purposes  does 
not  enlarge  in  any  way  the  licensee's  demand  on  the  Federal  range. 
William  Sellas,  A-27508,  February  5,  1958 677 

1.6  GENERAL— Notice 

The  publication  of  a  regulation  in  the  Federal  Register  is  constructive 

notice  of  the  regulation.      Walter  K.  Ellis,  A-22378,  March  4,  1940_-        151 

The  publication  of  the  Code  in  the  Fede'^-al  Register  was  constructive 
notice  of  the  promulgation  of  the  Code,  and  from  a  legal  standpoint 
such  notice  is  sufflcient.     Don  Eniigh,  A-23143,  November  29,  1941  __       253 

The  publication  of  a  regulation  in  the  Federal  Register  is  constructive  no- 
tice to  all  parties.     John  Verbance,  A-23213,  March  7,  1942 286 
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Sufficient  notice  in  an  action  to  cancel  a  ten-year  permit  is  provided 
which  states  "That  the  above  action  was  taken  because  it  was  found 
that  the  property  which  you  had  under  your  control  did  not  have 
priority  nor  commensurability  to  qualify  you  for  the  permit  which 
was  issued.  *  *  *  There  is  no  Federal  range  available  for  Class  2 
applicants  within  the  Big  Flats  Unit."  Art  L.  Murry,  A-24259, 
September  11,  1946 45^ 

A  range  manager's  decision  on  an  application  for  grazing  privileges 
does  not  constitute  a  notice  of  hearing  under  the  Administrative 
Procedure  Act.  The  Administrative  Procedure  Act  is  not  violated 
because  the  decision  does  not  conform  to  the  requirements  for  a 
notice  of  hearing  imposed  by  the  Administrative  Procedure  Act. 
E.  L.  Cord,  dba  El  Jiggs  Ranch,  A-27426,  June  25,  1957 634 

1.7  GENERAL— Qualification  of  Applicants 

An  applicant  must  own  livestock  to  be  qualified  to  receive  a  license. 
However,  this  must  be  construed  liberally  and  would  not  apply  to  a 
recognized  livestock  operator  whose  failure  to  own  livestock  is  only 
a  temporary  condition.  Mrs.  Myrtle  Colvin,  A-23063,  September 
26,  1941 245 

An  applicant  is  not  qualified  to  receive  a  license  if  he  is  not  engaged  in 
the  livestock  business  and  does  not  own  any  livestock.  G.  Fred 
Tunnard,  A-24322,  July  30,  1946 457 

An  applicant  who  is  not  engaged  in  the  livestock  business  is  not  entitled 

to  a  license  or  permit.     Henry  Reeves  et  at.,  A-24657,  July  14,  1948- _       49& 

A  person  applying  for  a  grazing  license  or  permit  is  not  a  qualified 
applicant  unless  he  is  engaged  in  the  livestock  business  on  the  date  of 
his  application.  John  F.  Macpherson,  Robert  P.  Noli,  A-26329, 
May  12,  1952 566 

2.  ADJUDICATION 

The  provisions  of  the  Federal  Range  Code  which  authorize  agreements 
concerning  grazing  privileges  apply  to  divisions  of  the  range  only. 
Valid  agreements  between  applicants  cannot  be  made  as  to  numbers  of 
livestock  and  time  of  grazing.  Such  agreements  cannot  be  used  as  a 
substitute  for  an  actual  adjudication  under  the  provisions  of  the 
Code  or  upheld  as  binding  either  on  the  parties  signatory  or  on  the 
Grazing  Service.  Bolten  and  Davis  Livestock  Company,  A-23460, 
November  19,  1942 325 

The  regulation  which  provides  that  no  readjudication  of  a  grazing 
license  or  permit  will  be  made  on  the  claim  of  "any  applicant  or 
intervenor"  is  not  applicable  to  an  action  initiated  by  the  Bureau  of 
Land  Management  under  the  provisions  of  the  Taylor  Grazing  Act 
and  the  Federal  Range  Code.  Parman  and  Schadler;  Urrels  and 
Parntan,  A-26338,  March  31,  1952 564 

In  view  of  section  18  of  the  Taylor  Grazing  Act,  which  provides  that 
local  advisory  boards  shall  give  advice  and  recommendations  on 
grazing  applications,  it  seems  certain  that  range  managers  may  base 
their  decisions  largely  or  entirely  upon  hearsay  or  other  evidence 
which  would  not  be  competent  or  admissible  in  court  proceedings. 
E.  L.  Cord,  dba  El  Jiggs  Ranch,  A-27426,  June  25,  1957 634 

3.1  APPEAL  PROCEDURE — Right  of  Appeal 

The  determination  of  the  boundaries  of  grazing  districts,  and  addition 
thereto  and  modifications  thereof  are  matters  committed  wholly  to 
the  discretion  of  the  Secretary  of  the  Interior  by  Section  1  of  the 
Taylor  Grazing  Act,  and  the  rules  and  regulations  make  no  provision 
for  appeal  from  recommendations  for  such  determination.  Alford 
Roos,  A-21097,  June  28,  1938 38 

A  report  of  a  committee,  composed  of  four  advisory  board  members, 
the  range  manager  and  a  range  examiner,  formed  to  determine  the 
carrying  capacity  of  an  area,  is  not  a  matter  subject  to  appeal  since  the 
appellant  is  not  prejudiced  by  the  report.  Scorup-Somerville  Cattle 
Co.,  A-  21280,  August  1,  1938 83 
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If,  upon  rejection  of  an  application  for  a  grazJing  license  and  an  appeal 
from  such  ruling,  the  regional  grazier  then  issues  a  **  temporary- 
license"  for  the  number  of  livestock  and  period  of  time  originally 
applied  for,  such  appeal  becomes  moot;  and  the  examiner  should  be 
advised  of  this  subsequent  action  in  order  that  he  may  note  the  abate- 
ment of  the  appeal.     Walter  K.  Ellis,  A-22378,  March  4,  1940 151 

An  appeal  cannot  be  filed  against  the  issuance  of  a  license  of  another 
when  there  has  been  no  showing  or  allegation  that  such  license  in 
any  way  limited  or  abridged  the  license  issued  to  the  appellant. 
M.  S.  Marriott,  A-21673,  February  10,  1941 198 

Where  an  applicant  has  been  licensed  for  the  full  number  of  livestock  for 
which  he  applied  and  given  an  allotment  that  would  provide  adequate 
grazing  facilities  for  the  licensed  livestock,  he  has  no  basis  for  an 
appeal.     G.  A .  Jarrell,  A-22079,  March  7,  1941 214 

An  appellant,  who  has  been  granted  a  license  in  accordance  with  his 
application  and  the  use  of  an  allotment  which  is  more  than  adequate 
to  provide  feed  for  the  licensed  livestock,  has  no  grounds  for  com- 
plaint.    E.  F.  Harrington,  A-21814,  March  7,  1941 212 

A  licensee  has  ro  right  to  appeal  the  action  taken  on  applications  filed 

by  others.     Roy  Bundy,  A-22855,  August  26,  1941 231 

An  applicant  who  has  received  a  license  for  the  number  of  livestock 
and  the  period  of  time  applied  for  and  has  been  given  an  allotment 
sufficient  to  provide  forage  for  the  livestock  during  that  period,  has 
no  grounds  for  an  appeal.     W.  L.  Fite,  A-22834,  August  26,  1941 229 

One  who  has  received  all  he  applied  for  in  the  way  of  a  license  cannot 
complain  of  the  action  taken  on  the  application  of  another.  A.  J. 
Mullen,  A-22928,  September  26,  1941 241 

An  appellant  can  appeal  the  award  of  an  area  of  the  Federal  range  to 
another  where  he  is  seeking  to  obtain  the  area  for  his  own  use.  Alice 
and  L.  A.  Matter,  A-23264,  March  27,  1942 296 

A  licensee  may  raise  by  way  of  appeal  the  advisability  of  permitting  a 
transfer  of  his  grazing  use  from  one  district  to  another.  D.  Sid  Smith, 
A-23459,  November  14,  1942 316 

Applicants  who  are  licensed  for  the  number  of  livestock  for  which  appli- 
cation is  made  and  make  no  allegation  that  the  range  set  aside  for 
their  use  is  insufficient  to  provide  adequate  grazing  facilities,  have  no 
grounds  for  appeal.     Kelsey  Group,  A-23461,  November  25,  1942 331 

An  applicant  whose  demand  for  Federal  range  privileges  has  been  satis- 
fied, has  no  direct  interest  in  the  allotment  of  another  who  may  have 
permitted  his  base  waters  to  deteriorate,  and  is  a  mere  protestant  so 
far  as  any  administrative  action  affecting  such  allotment.  L.  Edward 
Edgington,  A-24108,  August  8,  1945 434 

An  allotment  of  Federal  range  in  a  water  base  district  based  upon  a  prior 
adjudication  recognized  for  a  number  of  years  is  not  subject  to  other 
disposition  in  the  absence  of  administrative  action  reducing  or  canctl- 
ling  the  grazing  privileges  concerned.  John  F,  Findlay,  A-24079, 
September  7,  1945 438 

Only  those  persons  whose  interests  have  been  adversely  affected  by  a 
decision  rendered  under  the  Federal  Range  Code  for  Grazing  Districts 
can  appeal  from  such  a  decision.  Vern  Parman  et  at.,  A-25715, 
December  27,  1950 538 

An  error  on  the  part  of  a  district  grazier  in  incorporating  in  his  decision 
on  an  application  for  grazing  privileges  the  classification  to  be  assigned 
to  base  property  offered  in  support  of  another  person's  application  does 
not  give  rise  to  any  right  of  appeal  on  the  part  of  the  first  applicant, 
where  such  classification  does  not  have  any  prejudicial  effect  on  the 
first  applicant's  claim  of  grazing  privileges.  Vern  Parmon  et  at., 
A-25715,  December  27,  1950 538 

A  decision  by  a  district  grazier  directing  a  user  of  the  Federal  range  in 
a  unit  of  a  grazing  district  to  confine  his  use  to  an  allotment  assigned 
to  him  several  years  previously  under  an  agreement  to  which  he  was 
not  a  party,  and  disapproving  his  request  for  additional  grazing 
privileges  in  the  unit,  is  subject  to  an  appeal.  Pedro  Echave  and 
George  Van  Loan,  A-25764,  April  14,  1950 520 
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One  who  is  granted  all  the  grazing  privileges  to  which  his  base  property 
entitled  him  does  not  have  any  standing  to  complain  of  the  allotmert 
made  to  others.    M.  P.  Depaoli  and  Sons,  A-25978,  March  29,  1951  __       552 

It  is  proper  to  dismiss  an  appeal  from  the  rejection  of  an  application  for 
grazing  privileges  where  all  issues  involved  have  previously  been 
adjudicated  in  the  proceeding  involving  the  same  privileges,  the  same 
parties,  and  the  same  base  property.  Clegg  Livestock  Company, 
A-26571,  January  23,  1953 579 

An  appeal  from  the  denial  of  a  protest  against  the  issuance  of  a  grazing 
license  to  another  will  be  dismissed  where  the  protestant  fails  to  show 
in  what  manner  allowance  of  the  license  would  adversely  affect  his 
grazing  privileges.  John  and  Adellie  Manzonie,  A-27307,  July  16, 
1956 615 

Where  a  permittee  has  been  authorized  grazing  privileges  for  many  years 
for  a  class  of  livestock  different  from  that  of  her  predecessor  a  third 
party  may  not  protest  on  the  grounds  that  the  transfer  of  use  did  not 
technically  comply  with  the  requirements  of  a  local  district  rule. 
C.  A.  George,  Verva  Bowen,  A-27488,  November  7,  1957 661 

Where  a  permittee  has  been  given  all  the  grazing  privileges  to  which  he  is 
entitled,  he  cannot  complain  of  the  allotment  made  to  others.  C.  A. 
George,  Verva  Bowen,  A-27488,  November  7,  1957 661 

3.2  APPEAL  PROCEDURE— Intervention 

The  Federal  Range  Code  makes  no  requirement  that  an  intervenor  shall 
make  an  intervention  within  a  certain  time  prior  to  the  hearing,  and 
there  is  nothing  to  forbid  the  delay  of  such  intervention  until  the 
beginning  of  the  hearing.  Joseph  F.  Livingston  and  Glade  Cook, 
A-22362,  December  18,  1939 141 

A  party  who  has  signed  a  contract  to  purchase  a  licensee's  property, 
made  a  substantial  down  payment,  and  taken  possession  of  the  base 
property,  is  a  proper  intervenor.  Wayne  M.  and  Mary  B.  Whitehill, 
A-24445,  September  18,  1947 486 

3.3  APPEAL  PROCEDURE— Service  of  Process 

The  mere  unsworn  and  uncorroborated  statements  in  the  appellant's 
letter  that  his  attorney  had  sent  copies  of  the  appeal  to  the  inter- 
vonors  bv  registered  mail  is  not  sufficient  to  show  evidence  of  service. 
ZacA;  P.  Mai/ies,  A-23698,  September  30,  1943 353 

An  appeal  from  the  decision  of  a  hearing  examiner  should  be  dismissed 
where  the  appeal  was  filed  late,  where  proof  of  service  of  the  appeal 
on  an  intervenor  was  not  submitted  until  after  more  than  11  months 
had  elapsed  from  the  date  of  the  filing  of  the  appeal.  E.  E.  Larsen, 
A-25888,  August  4,  1950 535 

The  failure  to  file  an  appeal  within  the  time  fixed  by  the  governing 
regulation  or  to  serve  a  copy  oi  the  appeal  upon  the  intervenor  war- 
rants the  dismissal  of  an  appeal  tardily  filed.  John  F.  Macpherson, 
Robert  P.  Noli,  A-26329,  May  12,  1952 566 

3.4  APPEAL  PROCEDURE — Withdrawal  of  Appeal 

Where  a  request  for  withdrawal  is  filed  bv  the  appellant,  the  appeal  will 

be  dismissed.    Earnest  A.  Curtis,  A-22i76,  January  3,  1940 148 

Upon  withdrawal  of  an  appeal  the  case  will  be  closed.     Warren  C.  Boley, 

A-21712,  October  2,  1940 _'-        178 

Withdrawal  of  an  appeal  "without  prejudice  to  the  right  of  appeal  from 
action  on  future  applications"  may  be  granted  and  the  appeal  dis- 
missed.    B.  H.  Kinney,  A-22512,  September  26,  1941 240 

Where  an  appeal  is  withdrawn,  a  motion  to  dismiss  will  be  allowed  and 

the  case  closed.     A.  ./.  Turner  et  al,  A-24206,  February  28,  1946 442 

An  appeal  to  the  Secretary  will  be  dismissed  when  the  issue  has  become 

moot.     Eugene  Miller,  A-27666,  August  18,  1958 .        699 

An  appeal  to  the  Secretary  will  be  dismissed  where  it  is  subsequently 
withdrawn  by  the  appellants.  Leo  and  Lenza  Wilson,  A-27832, 
November  28,  1958 714 
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Where  the  rules  followed  in  the  decision  appealed  from  appear  to  be  not 
in  conformance  with  the  provisions  of  section  3  of  the  Taylor  Grazing 
Act,  and  new  rules  have  been  approved,  the  case  will  be  remanded 
for  a  hearing.     Joseph  F.  Livingston  et  al.,  A-20025,  April  9,  1936 1 

An  appeal  will  be  dismissed  where  the  grazing  period  involved  has  ex- 
pired and  new  rules  have  been  promulgated  since  the  decision  of  the 
Director.     Pat  Quintan,  A-20135,  September  22,  1936 5 

An  appeal  will  be  dismissed  where  the  grazing  period  involve!  has  ex- 
pired and  new  rules  have  been  promulgated  since  the  decision  of  the 
Director.     Arthur  V.  Pue,  A-20149,  September  22,  1936 7 

An  appeal  will  be  dismissed  as  moot  where  the  grazing  privileges  involve 
a  period  that  has  expired  and  new  rules  have  been  promulgated. 
Charles  B.  Whitaker,  A-20137,  September  22,  1936 6- 

An  appeal  will  be  dismissed  when  the  rules  under  which  the  action  was 
taken  have  been  superseded  by  a  new  set  of  rules  and  the  grazing 
season  involved  has  expired.  J .  Sheldon  Downey,  A- 20192,  September 
22,  1936 8 

An  appeal  will  be  dismissed  as  moot  where  the  grazing  season  has  ex- 
pired and  new  regulations  have  been  adopted.  H.  A.  Gray,  A-20138, 
September  22,  1936 6- 

When  a  change  in  the  regulations  renders  the  issue  raised  upon  appeal 
moot,  the  appeal  will  be  dismissed.  Valentin  Barela,  A-20191,  Sep- 
tember 22,  1936 

An  appeal  may  be  dismissed  as  moot  where  the  grazing  season  has  ex-  8- 

pired  and  new  regulations  have  been  adopted.     A.  A.  Curtis  &  Son, 
A-20868,  November  26,  1937 19 

An  appeal  will  be  dismissed  as  moot  where  the  grazing  period  covered 
by  the  Bureau's  determination  has  expired  and  new  regulations  have 
been  issued.  Moroni  A.  Smith  and  Leland  Ray  Smith,  A-20881, 
December  14,  1937 25 

Where  the  season  has  expired  and  new  rules  have  been  adopted,  an  appeal 

will  be  dismissed  as  moot.     Lloyd  Baker,  A-21174,  June  4,  1938 35- 

An  appeal  will  be  dismissed  as  moot  where  the  period  for  which  grazing 
privileges  were  sought  has  expired  and  new  regulations  have  been 
issued.     William  Moore  and  Sons,  A-21160,  July  5,  1938 54 

An  appeal  will  be  dismissed  where  the  grazing  season  has  expired  and  the 
regulations  under  which  the  action  was  taken  have  been  superseded. 
Frank  L.  Williams,  First  National  Bank  of  Douglas,  Arizona,  A-21123, 
August  1,  1938 _' 75 

When  a  change  in  the  regulations  renders  the  issue  raised  upon  appeal 
moot,  the  appeal  will  be  dismissed.  Hey  ward  K.  Baker  and  Claude  E. 
Baker,  A-21253,  August  4,  1938 104 

An  appeal  may  be  dismissed  as  moot  where  the  grazing  season  has  ex- 
pired and  new  regulations  have  been  adopted.  Florence  S.  Cureton 
and  Stockman  Brothers,  A-21314,  August  4,  1938 107 

An  appeal  will  be  dismissed  as  moot  where  the  grazing  season  has  expired 
and  new  regulations  have  been  adopted.  Earl  Goedeke,  A-21281, 
August  4,  1938 105 

An  appeal  will  be  dismissed  when  the  period  covered  by  the  license  has 
expired  and  new  regulations  have  been  placed  in  effect.  Arthur  and 
Hazel  Ekker,  A-21165,  August  4,  1938 94 

An  appeal  will  be  dismissed  when  the  rules  under  which  the  action  was 
taken  have  been  superseded  by  a  new  set  of  rules  and  the  grazing  sea- 
son involved  has  expired.  J.  P.  Cauhape  and  Brothers,  Inc.,  Isa  Tid- 
well,  A-21176,  August  4,  1938 95 

Where  the  grazing  period  covered  by  the  appeal  has  expired  and  the 
regulations  which  formed  the  basis  of  the  decision  have  been  super- 
seded, the  appeal  will  be  dismissed.  H.  S.  Stephenson,  Trustee  for  the 
Beneficiary  of  the  Grand  Canyon  Cattle  Co.,  A-21161,  August  4,  1938_-         91 

The  period  of  time  involved  in  the  application  having  expired  April  30, 
1938,  and  the  Rules  for  the  Administration  of  Grazing  Districts,  ap- 
proved January  28,  1937,  having  been  superseded  by  the  Federal 
Range  Code,  approved  March  16  and  June  22,  1938,  appeal  is  dis- 
missed as  moot.  Bur  sum  Cattle  Company,  Red  Canyon  Sheep  Co., 
A-21224,  August  4,  1938 102 
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Where  the  period  of  time  involved  in  the  application  has  e^ired  and  new 
regulations  have  been  adopted,  an  appeal  will  be  dismissed  as  moot. 
W.  B.  Payne,  A-21198,  August  4,  1938 96 

Where  the  grazing  season  has  expired  and  new  rules  have  been  adopted, 
an  appeal  will  be  dismissed  as  moot.  R.  B.  Hackler,  A-21052,  August 
4,  1938 85 

An  appeal  may  be  dismissed  as  moot,  where  the  period  of  time  involved 
in  the  application  for  a  license  has  expired  and  the  regulations  in  effect 
at  that  time  have  been  superseded  by  other  regulations.  Tebbs  and 
Sons  Co.,  A-21164,  August  4,  1938 93 

Where  the  grazing  seasons  involved  have  expired  and  new  regulations 
Have  been  adopted,  an  appeal  will  be  dismissed  as  moot.  C.  J. 
Tucker,  A-21201,  August  4,  1938 97 

Since  the  period  of  time  covered  by  the  licenses  issued  to  the  parties  have 
expired  and  new  regulations  have  been  issued  an  appeal  will  be  dis- 
missed as  moot.     Dulcie  S.  Williams,  A-21250,  August  4,  1938 103 

Where  applications  were  adjudicated  under  regulations  that  have  been 
superseded  and  the  record  fails  to  disclose  the  facts  necessary  to  proper 
adjudications  under  the  new  regulations,  the  case  will  be  dismissed  as 
moot.  Mary  and  Wayne  Whitehill,  J.  Sheldon  Downey,  A-21676, 
February  10,  1941 200 

If  the  regulatory  provisions  for  determining  prospective  use  have 
changed  there  is  no  point  in  deciding  how  the  grazing  priviliges  should 
have  been  determined  in  the  past.  Wade  McNeil  et  al.,  A-27439, 
November  19,  1957 667 

Where,  on  appeal  from  a  range  managers'  award  of  grazing  privileges  for 
the  1953  and  1954  seasons,  a  hearing  examiner  determined  the  appli- 
cant's Class  1  grazing  privileges  in  accordance  with  the  priority  period 
designated  in  the  Range  Code,  and  thereafter  a  special  rule  with  respect 
to  the  range  involved  was  adopted  which  rule  changed  the  priority 
period  upon  which  Class  1  privileges  were  to  be  determined  for  the 
future,  the  correctness  of  the  hearing  examiner's  determination 
becomes  moot.     Charles  H.  McChesney  et  al,  A-27630,  May  28,  1958_  _       693 

3.6  APPEAL  PROCEDURE — Expiration  of  License  Period 

An  appeal  will  be  dismissed  as  moot  where  the  period  covered  by  the 
application  for  grazing  privileges  has  expired.  H.  S.  Stephenson, 
Trustee,  A-20635,  December  22,  1936 9 

Appeal  dismissed  as  moot  because  the  grazing  privileges  involved  were  for 
periods  ending  in  the  previous  year.  Achahal  Brothers,  A-20715, 
January  13,  1937 9 

Appeal  from  an  action  on  an  application  covering  a  grazing  season  which 
has  expired  will  be  dismissed.  F.  J.  Knowles,  A-20758,  January  16, 
1937 10 

Where  a  decision  on  the  merits  of  a  case  may  be  of  future  guidance 
between  the  parties,  an  appeal  will  be  considered  even  though  the 
grazing  season  involved  has  terminated.  Chester  H.  Trumbull, 
A-21158,  December  14,  1937 27 

A  decision  will  be  rendered  even  though  the  grazing  season  has  passed 
if  the  issue  appears  to  be  one  the  determination  of  which  may  be  of 
significance  in  the  consideration  of  current  applications.  R.  C. 
Montgomery,  A-21414,  June  28,  1938 _-_         44 

An  appeal  may  be  dismissed  as  moot  by  reason  of  expiration  of  the  period 
for  which  grazing  privileges  were  sought,  E.  B.  and  Kenneth  S, 
Cornell,  A-21098,  July  5,  1938 _-_         54 

An  appeal  may  be  dismissed  as  moot  where  the  period  for  which  grazing 
privileges  are  sought  has  expired.  J.  E.  and  Henrietta  McNaughtan, 
A-21220,  July  7,  1938 55 

When  the  issue  raised  by  an  appeal  is  one  of  common  occurrence  a 
decision  will  be  rendered  even  though  the  period  involved  has  expired. 
Van  Ragsdale,  A-21175,  July  13,  1938 61 

The  Department  will  render  a  decision  in  a  case  where  the  grazing  season 
covered  by  an  application  has  expired,  but  the  issue  involved  is  a 
recurrent  one.     J.  W,  Colwell,  A-21312,  July  22,  1938 68 
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The  period  for  which  grazing  privileges  were  sought  having  expired,  the 
case  is  moot  and  the  appeal  will  be  dismissed.  J.  A.  Whittenhurg 
Estate,  A-21279,  July  22,  1938 68 

A  decision  on  an  appeal  will  be  rendered  where  the  period  of  Federal 
range  use  covered  by  the  appeal  has  expired  but  the  issue  appears  to 
be  one  of  significance  in  the  consideration  of  any  current  application. 
F.  Bay  Clements,  A-21068,  August  1,  1938 70 

An  appeal  will  be  dismissed  where  the  grazing  season  involved  has  expired 

Woodward  and  Nussbaumer,  A-22267,  September  28,  1940 176 

Where  the  grazing  period  for  which  a  license  was  sought  has  passed,  the 
appeal  will  be  dismissed,  as  a  decision  then  rendered  would  be  nothing 
more  than  an  advisory  opinion  based  on  a  factual  situation  which  may 
change  at  any  time.  "  William  Kyne,  A~23746,  August  19,  1944 384 

An  appeal  from  a  decision  which  affirmed  a  reduction  in  the  use  of  the 
range  by  one  month  during  the  year  1950  will  be  dismissed  as  moot, 
there  being  no  questions  in  issue.  John  W.  Miller  et  al.,  A-25958,  April 
13,  1951 558 

A  decision  upon  appeal  will  be  rendered  even  though  the  period  for  which 
the  grazing  privileges  were  sought  has  passed,  where  the  issue  involved 
is  a  continuing  one.  Summ.it  Lake  Indians,  A-26314,  March  21, 
1952 560 

Where  it  appears  that  the  holder  of  a  10-year  permit  is  no  longer  engaged 
in  the  livestock  business,  it  is  pointless  to  determine,  a  few  days  prior 
to  the  expiration  of  the  permit,  whether  it  granted  to  the  permittee 
grazing  privileges  in  excess  of  those  to  which  he  was  entitled  under 
the  applicable  law  and  regulations.  The  issue  involved  being  moot 
the  appeal  will  be  dismissed.  Zelph  S.  Calder,  A-26372,  June  27, 
1952 572 

An  appeal  which  raises  an  issue  that  should  be  decided  for  the  purpose 
of  determini'^g  the  action  to  be  tnke"^)  on  future  applications  by  the 
appellant,  will  be  considered  even  though  the  original  appeal  involves 
an  application  for  a  grazing  season  which  is  past.  Ira  Hatch,  A-26483, 
November  17,  1952 575 

While  it  is  true  that  in  many  cases  where  applications  are  for  annual 
licenses,  decisions  on  appeals  cannot  be  rendered  in  time  to  affect  the 
year  concerned  but  decisions  are  rendered  nonetheless  because  the  issue 
is  a  continuing  one  which  will  applv  to  future  applications  for  grazing 
privileges.     M.  F.  Sullivan  et  al,  A-27329,  August  20,  1956 620 

Where  the  period  for  which  the  requested  grazing  license  was  applied 
for  has  expired,  but  the  issue  involved  is  a  continuing  one,  the  decision 
of  the  Examiner  will  be  reviewed.  C.  T.  Lingenfelter,  A-24494,  Sep- 
tember 18,  1947 492 

8.7  APPEAL  PROCEDURE — Agreement  by  Parties 

An  appeal  involving  the  area  of  use  will  be  dismissed  where  the  parties 
to  the  case  agree  upon  the  location  of  the  common  boundary  of  their 
grazing  allotments.     George  D.  Young,  A-2i682,  May  6,  1940 157 

Upon  receipt  of  an  agreement  between  the  parties  to  a  controversy,  the 
appeal  will  be  dismissed.  Wm.  E.  and  John  R.  Downing,  A-21896, 
May  6,  1940 158 

Where  the  controversy  between  the  parties  is  settled  by  an  agreement, 

the  appeal  will  be  dismissed.      Wiley  Jones,  A-21672,'^  May  6,  1940__       156 

Where  an  appeal  is  withdrawn  by  reason  of  an  agreement  between  ap- 
pellant and  intervenor.  the  appeal  will  be  dismissed.  Fred.  I.  Grover, 
A-21664,  May  6,  1940'_ 155 

An  appeal  will  be  dismissed  where  the  parties  file  an  agreement  which 
settles  the  issue  in  controversy  as  to  the  location  of  the  common 
boundary  of  their  allotments.  H.  H.  Ruehush  and  Edgar  L.  May, 
A-21727,  May  6,  1940 157 

An  appeal  may  be  dismissed  where  the  parties  to  the  action  agree  to  a 
division  of  their  respective  allotments.  /.  W.  Adams,  A-21666, 
May  16,  1940 159 
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Where  the  parties  file  an  agreement  concerning  the  boundaries  of  their 
allotments  which  are  at  issue,  the  appeal  will  be  dismissed.  John  D. 
Shaw,  A-21654,  May  16,  1940 159 

An  appeal  will  be  dismissed  upon  receipt  of  an  agreement  between  the 
parties  determining  the  location  of  the  common  boundary  of  their 
allotment.    /.  P.  Cauhape  and  Brothers,  A-21932,  September  7,  1940_        172 

An  appeal  involving  the  area  of  use  will  be  dismissed  where  the  parties 
agree  upon  the  location  of  the  common  boundary  of  their  grazing 
allotments.    Woodward  and  Nussbaumer,  A-21680,  September  28,  1940-       172 

An  appeal  will  be  dismissed  upon  execution  of  an  agreement  apportion- 
ing the  Federal  Range  which  is  in  substantial  compliance  with  the 
Federal  Range  Code.    Wayne  C.  Gardner,  A-23836,  January  31,  1945_       411 

An  appeal  will  be  dismissed  when  the  interested  parties  submit  a  range 
line  agreement  that  is  acceptable  to  the  Grazing  Service  and  is  in  sub- 
stantial compliance  with  section  1(c)  of  the  Federal  Range  Code. 
Robert  E.  Boyd,  A-23855,  March  30,  1945 414 

An  appeal  will  be  dismissed  without  prejudice  to  the  right  of  the  ap- 
pellant to  have  the  appeal  reinstated  if  an  agreement  resolving  the 
controversy  should  not  be  approved  by  the  Bureau  of  Land  Manage- 
ment.    R.  L.  Cox,  A-27207,  July  25,  1955 590 

8.8  APPEAL  PROCEDURE — Loss  of  Base  Property 

One  party  to  a  controversy  having  purchased  all  the  base  properties  of 
the  other  party,  the  appeal  will  be  dismissed  where  appellant  cannot 
be  located  to  obtain  a  formal  withdrawal.  Eaton  Cattle  Company, 
A-21677,  May  6,  1940 156 

Where  the  base  properties  of  appellant  and  intervenors  have  been  pur- 
chased by  a  third  party  and  no  further  controversy  exists,  the  appeal 
will  be  dismissed.     Guss  Everett,  A-21895,  May  16,  1940 160 

3.9  APPEAL  PROCEDURE — Scope  of  Proceedings 

An  appellant  must  reahze  when  he  files  an  appeal  that  he  cannot  re- 
strict the  scope  of  the  hearing  to  a  particular  issue  which  he  desires 
to  raise,  but  he  must  be  prepared  to  defend  in  whole  or  in  part,  the 
license  that  has  been  issued,  if  it  appears  to  the  Examiner  that  there 
is  any  reasonable  doubt  as  to  the  sufficiency  of  the  showing  upon 
which  it  is  based.  Joseph  F.  Livingston  and  Glade  Cook,  A-22362, 
December  18,  1939 141 

An  appellant  may  not  restrict  the  issues  to  those  included  in  the  scope 
of  his  appeal.  However,  if  additional  issues  are  to  be  considered,  the 
Examiner  must  so  state  as  required  by  the  regulations.  The  decision 
should  not  go  beyond  the  issues  stated  by  the  Examiner.  Decision 
vacated.     Zelph  S.  Calder,  A-24397,  April  23,  1947 471 

The  examiner  was  correct  in  refusing  to  classify  a  base  property  sub- 
mitted for  the  first  time  on  the  date  of  the  hearing,  as  the  district 
grazier  had  not  previously  had  an  opportunity  to  consider  the  proper 
classification  of  the  property,  and  his  action  on  appellant's  applica- 
tion was  not  based  on  any  consideration  of  the  qualifications  of  such 
property.     C.  T.  Lingenfelter,  A-24494,  September  18,  1947 492 

Consideration  on  appeal  may  properly  be  limited  to  such  issues  as  were 
raised  by  the  appellants  at  the  hearing  before  the  Examiner  in  a  case 
involving  the  granting  of  grazing  privileges  and  a  rehearing  will  not 
be  granted  to  determine  an  issue  not  so  raised.  M.  P.  Depaoli  and 
Sons,  A-25978,  March  29,  1951 552 

It  is  contrary  to  the  requirements  of  the  Administrative  Procedure 
Act  to  include  as  an  issue  at  a  hearing  a  matter  not  covered  by  the 
range  manager's  final  notice  as  a  reason  for  denying  the  appellant's 
apphcation.    M.  F.  Sullivan  ct  al,  A-27329,  Ausust  20,  1956 

Where  the  record  shows  that  a  grazing  applicant  knew  prior  to  the  time       620 
of  the  hearing  on  his  appeal  the  precise  issues  involved  in  the  hearing, 
he  cannot  later  claim  that  he  was  not  given  proper  notice  of  the  issues 
involved  in  the  hearing.     E.  L.  Cord,  dba  El  Jiggs  Ranch,  A-27426, 
June  25,  1957 634 
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If  a  party  litigant  feels  that  a  judge  or  other  official  who  is  about  to  hear 
a  case  is  disqualified,  it  is  his  duty  to  make  objection  before  the  trial 
is  commenced,  otherwise  he  will  he  deemed  to  have  waived  the  ob- 
jection.   Joseph  F.  Livingston  and  Glade  Cook,  A-223G2,  Decern l)er  18, 

1939. 141 

Appellants  were  not  prejudiced  by  the  failure  of  the  Examiner  to  pre- 
sent his  findings  of  fact  and  his  decision  to  them  prior  to  the  submission 
of  the  decision  to  the  Department.  The  Federal  Range  Code  makes 
no  provision  for  such  procedure  and  no  justification  therefore  is  ap- 
parent.    Joseph  F .  Livingston  and  Glade  Cook,  A-22362,  December  18, 

1939 141 

In  order  to  be  in  a  position  to  render  a  proper  decision  the  Examiner 
may  find  it  necessary  to  interrogate  parties  at  length,  and  it  would  be 
proper  for  the  Examiner  to  do  all  of  the  questioning  if  the  exigencies 
of  the  case  so  demanded.  Joseph  F.  Livingston  and  Glade  Cook, 
A-22362,  December  18,  1939 141 

3.11  APPEAL  PROCEDURE— Burden  of  Proof 

An  applicant  asserting  a  claim  to  receive  the  benefits  of  an  Act  of  Con- 
gress has  the  burden  of  furnishing  sufficient  evidence  of  his  qualifica- 
tions to  receive  such  benefits.     Van  Ragsdale,  A-21175,  July  13,  1938_         61 

The  Bureau  of  Land  Managero^ent  does  not  have  the  burden  of  proving 
that  the  area  in  which  a  licensee  is  permitted  to  graze  has  sufficient 
carrying  capacity  to  provide  feed  for  his  licensed  livestock.  King 
Brothers,  Inc.,  et  al.,  A-21159,  August  9,  1938 114 

If  the  prior  decisions  of  the  regional  grazier  and  the  Examiner  were  erro- 
neous and  the  moving  parties  have  been  prejudiced  thereby,  it  is  their 
duty  to  show  wherein  their  rights  have  been  prejudiced  by  the  error 
or  errors  that  have  been  committed  and  also  to  show  what  increase 
in  their  license  would  be  aff"ected  by  a  different  interpretation  and 
application  of  the  Code.  Joseph  F.  Livingston  and  Glade  Cook, 
A-22362,  December  18,  1939 141 

One  seeking  the  benefits  of  an  act  of  Congress  has  the  burden  of  showing 
his  Qualifications  to  receive  such  benefits.  Mrs.  Myrtle  Colvin, 
A-23663,  September  26,  1941 245 

In  the  case  of  any  license  issued  by  the  Grazing  Service  there  is  a  presump- 
tion that,  under  ordinary  conditions,  the  area  of  range  set  aside  for  the 
licensee  has  sufficient  carrying  capacity  to  afford  adequate  grazing 
facilities  for  his  licensed  livestock.  This  presumption  can  be  over- 
come by  competent  proof.     W.  L.  Fite,  A-22834,  August  26,  1941 229 

Under  the  provisions  of  the  Code,  the  designation  of  land  or  water  as 
base  property  is  required,  and  when  such  determination  has  been  made 
by  the  local  officials,  after  full  consideration  of  the  factors  peculiar  to 
the  district,  it  will  be  disturbed  by  the  Department  only  upon  b  show- 
ing that  it  was  arrived  at  capriciously,  arbitrarily,  or  without  adequate 
knoAvledge  of  the  existing  conditions.  Fremont  Sheep  Company, 
A-23170,  January  20,  1942 272 

An  appellant  seeking  an  increase  in  his  allotment  at  the  expense  of 
another  licensee  has  the  burden  of  proof.  R.  B.  Hackler,  A-23168, 
February  10,  1942 274 

The  burden  is  upon  the  appellant  to  show  by  a  clear  preponderance  of 
the  evidence  that  the  district  gra/jer's  adjudication  fails  to  reflect 
properlv  the  rights  of  the  appellant.  Leandro  Mvniz,  A-23301, 
April  15.  1942     302 

In  the  absence  of  a  charge  of  unfairness  or  discrimination  or  of  an  effort 
by  an  appellant  to  show  wherein  the  determination  of  the  carrying 
capacity  of  a  given  tract  is  incorrect  or  to  show  what  determination 
should  have  been  made,  the  Department  will  accept  the  findings  of 
the  Grazing  Service.     J.  W.  Solen,  A-23697,  September  30,  1943   ___       350 

Carrying  capacities  of  lands  can  be  determined  only  by  an  examination 
of  the  lands  and  the  Department  necessarily  will  accept  the  findings 
of  the  Grazing  Service  in  cases  wherein  unfairness  or  discrimination 
is  not  charged,  and  no  effort  is  made  by  the  appellants  to  state  in 
what  instances  the  determinations  are  incorrect,  or  what,  in  their 
estimation,  such  determinations  should  have  been.  Fine  Sheep  Com- 
pany, A-23680,  May  10,  1944 __. 361 
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Findings  of  the  Grazing  Service  with  respect  to  carrying  capacity  of  the 
range  will  be  accepted  by  the  Department  where  unfairness  or  dis- 
crimination is  not  shown,  and  the  appellant  fails  to  show  in  what  in- 
stances the  determinations  are  incorrect  or  v^hat  they  should  be. 
The  discretion  to  be  exercised  by  the  Grazing  Service  in  the  determi- 
nation of  whether  land  or  water  shall  constitute  base  property  in  a 
given  district  is  one  which  will  be  disturbed  only  upon  a  showing  that 
it  was  arrived  at  capriciously,  arbitrarily  or  without  adequate  knowl- 
edge of  existing  conditions.  Benjamin  F.  Casey,  A-23877,  July  26, 
1944 _* 376 

Where  the  evidence  as  to  use  of  the  public  domain  during  the  priority 
period  is  indefinite,  and  it  appears  there  was  no  definite  plan  of  opera- 
tion from  year  to  year  which  involved  a  regular  and  consistent  use  of 
such  public  domain  lands  in  connection  with  the  base  property,  the 
appellant  has  failed  to  meet  the  burden  of  proof  to  establish  that  the 
lands  are  dependent  by  use.  N.  J.  Meagher  Company,  A-23920, 
October  13,  1944 397 

The  determination  of  the  carrying  capacity,  seasons  and  maximum 
annual  period  of  use  of  the  Federal  range  in  a  district  or  administra- 
tive unit  is  committed  to  the  local  grazing  officials  and  their  findings 
are  accepted  in  the  absence  of  evidence  that  these  findings  were  im- 
properly determined.     E.  L.  Alexander,  A-24291,  June  11,  1946 453 

An  applicant  lor  a  grazing  license  or  permit  has  the  burden  of  proving 

his  qualifications.     Harvey  Brothers,  A-24,4^2,  March  28,  1947 464 

An  applicant  for  grazing  privileges  who  fails  to  establish  the  fact  that 
his  base  property  was  dependent  by  use  during  the  priority  period  for 
more  livestock  than  that  covered  by  the  Class  1  license  issued  to  him 
is  not  entitled  to  have  that  license  increased.  Louis  H.  and  Myrtle 
Danberg,  A-25702,  September  23,  1949 .___       518 

A  livestock  operator  who  fails  to  show  that  his  base  land  produced  more 
forage  during  the  priority  period  than  that  recognized  in  an  adjudica- 
tion of  his  grazing  privileges,  is  not  entitled  to  an  increase  in  those 
privileges.      William  Sellas,  A-25698,  June  15,  1950 526 

Every  applicant  for  grazing  privileges  has  the  burden  of  proving  that 
the  land  offered  bv  him  is  qualified  base  land.  Nick  Chournos,  A- 
26339,  May  14,  1952 568 

A  grazing  permittee  who  appeals  from  a  denial  of  an  application  for 
allotment  of  a  specific  9rea  of  the  Federal  range  should  show,  in  ad- 
dition to  the  fact  that  he  used  the  area  during  the  priority  period, 
that  he  has  not  been  allotted  grazing  privileges  to  which  he  is  entitled 
or  that  exclusion  from  a  specific  area  is  detrimental  to  his  livestock 
operation.     M.  F.  Sullivan  et  aL,  A-27329,  August  20,  1956 620 

Since  the  burden  is  upon  an  applicant  for  grazing  privileges  who  appeals 
from  the  rejection  of  his  ax)plication  to  show  by  substantial  probative 
evidence  that  the  rejection  was  improper,  it  is  unnecessary  to  ex- 
amine the  Bureau's  evidence  on  the  issues  involved  if  the  appellant's 
evidence  does  not  sustain  his  burden.  E.  L.  Cord,  dba  El  Jiggs  Ranch, 
A-27426,  June  25,  1957 634 

Where  a  grazing  applicant  appeals  to  a  Hearing  Examiner  from  a  de- 
cision of  the  range  manager  partially  rejecting  his  application,  the 
burden  is  upon  the  applicant  to  show  by  substantial  evidence  that 
the  adjudication  was  improper.  E.  L.  Cord,  dba  El  Jiggs  Ranch, 
A-27426,  June  25,  1957 634 

Determinations  of  the  carrying  capacity  of  the  Federal  range  within  a 
grazing  district,  of  the  commensurability  of  base  property,  and  of 
proper  seasons  of  use  of  the  range  are  within  the  discretion  of  the 
range  manager,  and  his  determinations  will  be  accepted  where  there  is 
no  showing  of  error,  discrimination,  or  arbitrariness.  Charles  H. 
McChesney  et  aL,  A-27630,  May  28,  .,958 693 

3.12  APPEAL  PROCEDURE— Sufficiency  and  Weight  of  Evidence 

The  Examiner,  who  had  an  opportunity  to  observe  the  witnesses  and  to 
interrogate  them  when  necessary,  was  in  the  best  position  to  judge 
the  weight  to  be  accorded  conflicting  testimony,  and  his  findings  are 
therefore  accepted.  Forrest  B.  MulHns  aid  Levy  C.  Knape,  A-21087, 
December  8,  1937 1 22 
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A  decision  based  upon  the  best  information  available  as  to  the  carrying 
capacity  of  the  range  will  be  supported  by  the  Department  where 
there  is  no  showing  that  the  information  is  incorrect.  King  Brothers, 
Inc.,  et  a/.,  A-21159,  August  9,  1938 114 

Where  the  evidence  is  insufficient  to  support  the  appellant's  application 
for  a  license  but  nevertheless  indicates  that  he  may  be  entitled  to  a 
license,  the  case  will  be  remanded  for  further  hearing.  Sofo  Af. 
Liicero,  A-2 1765,  January  16,  1939 131 

While  it  is  admitted  that  ratings  of  carrying  capacities  cannot  be  made 
with  absolute  accuracy,  it  is  nevertheless  necessary  that  the  Depart- 
ment accept  the  ratings  made  by  the  Grazing  Service  unless  it  has 
been  clearly  shown  that  they  are  incorrect.  Howard  Lalhrop,  A- 
23242,  March  21,  1942 293 

The  condition  of  livestock  taken  from  appellant's  base  properties  would 
not  be  a  true  indication  of  the  value  or  carryinsr  capacity  of  the  prop- 
erties.    Hoivaru  Lathrop,  .^-2321^2,  March  21,  1942 293 

The  discretion  exercised  by  the  Grazing  Service  in  determining  whether 
land  or  water  shall  constitute  base  property  in  a  given  district  is  one 
which  will  be  disturbed  only  upon  a  showing  that  it  was  arrived  at 
capriciously,  arbitrarily,  or  without  adequate  knowledge  of  the  exist- 
ing conditions.     Fine  Sheep  Company,  A-23680,  May  10,  1944 361 

Findings  of  the  Grazing  Service  with  respect  to  carrying  capacity  of  the 
range  will  be  accepted  by  the  Department  where  unfairness  or  dis- 
crimination is  not  shown,  and  the  appellant  fails  to  show  in  what 
in^atances  the  determinptions  are  iacorrect  or  what  they  should  be. 
The  discretion  to  be  exercised  by  the  Grazing  Service  in  the  determi- 
nation of  whether  land  or  water  shall  constitute  base  property  in  a 
given  district  is  one  which  will  be  disturbed  only  upon  a  showing  that 
it  was  arrived  at  capriciously,  arbitrarily  or  without  adequate  knowl- 
edge of  existing  conditions.  Benjamin  F.  Casey,  A-23877,  July  26, 
1944___ 376 

Where  the  record  does  not  contain  good  reasons  for  disturbing  the  action 
taken  by  local  officers  which  was  based  presumably  on  their  best  judg- 
ment and  there  is  no  evidence  of  unfairness  or  discrimination,  their 
actions  will  be  affirmed.  Mary  B.  and  Wayne  Whitehill,  A-23945, 
September  18,  1944 390 

In  determining  the  carrying  capacity  of  the  base  lands,  the  range  survey 
figures  will  be  used  where  the  evidence  shows  no  error  in  the  ratings, 
and  the  same  standards  where  applied  to  all  other  properties  without 
discrimination.     Grover  C.  Barton,  A.-23946,  October  5,  1944 394 

In  the  distribution  of  grazing  privileges  on  lands  "additionally  avail- 
able," the  judgment  of  the  local  officials  must  be  given  great  weight. 
Unless  it  is  shown  that  the  action  taken  is  arbitrary  or  capricious  or 
based  on  insufficient  or  unreliable  information,  the  Department  will 
ordinarily  not  disturb  it.     James  Bundy,  A-24438,  June  3,  1947 478 

All  the  factors  which  make  land  dependent  by  use,  as  defined  in  the 
Federal  Range  Code,  must  be  established  before  an  applicant  can 
secure  a  preference  permit  to  graze  livestock  on  the  public  domain, 
and  the  Examiner  was  correct  in  refusing  to  classify  the  land  on  the 
basis  of  the  meagre  information  before  him.  C.  T.  Lingenfelterj 
A-24494,  September  18,  1947 492 

Where  substantial  evidence  supports  a  decision  that  an  oral  agreement 
between  two  permittees  was  reached  as  to  the  location  of  a  line 
dividing  their  adjoining  allotments,  the  decision  affirming  the  man- 
ager's action  is  proper.  Harvel  H.  and  Stella  Cosper,  A-26841, 
May  6,  1954 581 

Where  a  commensurate  property  report  contains  two  inconsistent  state- 
ments the  report  is  of  no  evidentiary  value  with  respect  to  the  appel- 
lant's use  of  the  public  domain  during  the  priority  years.  Frank 
Halls,  A-27133,  September  8,  1955 591 

Testimony  and  evidence  at  the  hearing  which  is  not  denied  tending  to 
establish  the  area  of  use  during  the  priority  period  outweighs  the  con- 
clusion which  might  be  drawn  from  the  appellant's  failure  to  include 
the  area  in  his  1936  apphcation.  M.  S.  Sullivan  et  ah,  A-27329, 
August  20,  1956 _ __ 620 
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Since  the  burden  is  upon  an  applicant  for  grazing  privileges  who  appeals 
from  the  rejection  of  his  application  to  show  by  substantial  probative 
evidence  that  the  rejection  was  improper,  it  is  unnecessary  to  examine 
the  Bureau's  evidence  on  the  issues  involved  if  the  appellant's  evidence 
does  not  sustain  his  burden.  E.  L.  Cord,  dba  El  Jiggs  Ranch,  A-27426, 
June  25,  1957 634 

Although  it  has  been  held  that  under  section  7(c)  of  the  Administrative 
Procedure  Act,  an  administrative  finding  cannot  be  based  upon  hearsay 
alone  or  hearsay  corroborated  only  by  a  scintilla  of  evidence,  it  is 
questionable  whether  this  principle  applies  to  hearings  in  grazing  cases 
in  view  of  the  fact  that  the  hearings  are  held  only  on  appeals  and  the 
appellant  has  the  burden  of  proof.  E.  L.  Cord,  dba  El  Jiggs  Ranch, 
A-27426,  June  25,  1957 634 

In  the  absence  of  persuasive  evidence  that  the  conclusions  are  incorrect, 
the  estimates  of  grazing  capacity  made  in  accordance  with  standard 
Bureau  practices  are  to  be  used  in  determining  the  grazing  capacity 
of  public  lands.  C.  A.  George,  Verva  Bowen,  A-27488,  November  7, 
1957 661 

In  the  absence  of  evidence  indicating  unfairness  or  discrimination,  or 
other  reason  for  doubting  the  approximate  accuracy  of  the  Bureau's 
determination  of  carrying  capacity,  such  determination,  based  upon 
examination  of  the  lands  by  qualified  conservationists,  will  be  ac- 
cepted as  correct.     Wade  McNeil  et  al.,  A-27439,  November  19,  1957_       667 

3.13  APPEAL  PROCEDURE — Admissibility  of  Evidence 

The  Examiner  was  correct  in  his  refusal  to  accept  in  evidence  affidavits 
subscribed  and  sworn  to  by  parties  who  could  have  been  present  at 
the  hearing  and  who  could  have  testified  under  oath.  Mrs.  Myrtle 
Colvin,  A-23063,  September  26,  1941 245 

Records  of  the  Bureau  of  Land  Management  are  public  records  of  which 
notice  is  taken  by  the  Departm-ent  in  rendering  decisions.  M.  P, 
Depaoli  and  Sons,  A-25978,  March  29,  1951 552 

The  official  grazing  files  are  public  records  of  which  the  Department 
takes  notice  in  rendering  decisions  but  the  probative  value  of  the  files 
depends  upon  the  contents  of  the  files.  E.  L.  Cord,  dba  El  Jiggs 
Ranch,  A-27426,  June  25,  1957 634 

In  an  administrative  proceeding  the  strict  common  law  rules  of  evidence 
do  not  apply  and  the  fact  that  hearsay  evidence  is  admitted  will  afford 
no  basis  for  ordering  a  new  hearing.  E.  L.  Cord,  dba  El  Jiggs  Ranch, 
A-27426,  June  25,  1957 634 

Where  a  copy  of  a  grazing  permit  cannot  be  found  in  the  Department's 
records  or  produced  by  the  permittee,  the  existence  and  terms  of  the 
permit  may  be  established  by  other  Departmental  records  alluding  to 
it  and  by  the  testimony  of  the  permittee.  C.  A.  George,  Verva  Bowen, 
A-27488,  November  7,  1957 661 

4.1  APPORTIONMENT  OF  THE  FEDERAL  RANGE— Area  of  Use 

An  applicant  is  not  entitled  to  an  increase  in  his  area  of  use  because  it 
is  more  convenient  when  he  has  failed  to  show  tnat  this  allotted  area 
is  insufficient  for  the  number  of  licensed  livestock.  Chester  H. 
Trumbull,  A-21158,  December  14,  1937 27 

An  applicant  is  not  entitled  under  the  rules  to  graze  in  any  particular 
area  selected  by  him.  John  E.  Jensen  Sheep,  Co.,  A-21200,  July  1, 
1938 49 

A  permittee  has  no  right  to  any  particular  area  of  the  Federal  range 
under  the  Taylor  Grazing  Act  or  the  Federal  Range  Code.  The 
determination  of  the  particular  area  in  which  the  grazing  is  to  be 
permitted  is  a  matter  committed  to  the  discretion  of  the  Department. 
A  cocnplaint  as  to  the  area  of  use  could  only  be  that  the  determination 
of  the  area  of  use  was  arbitrary  or  capricious  so  as  to  render  valueless 
the  privately  owned  land  and  improvem_ents  of  the  operator,  and 
would  seriously  endanger  the  possibility  of  His  continuance  in  the 
livestock  business.  National  Livestock  Co.  and  Zack  Cox,  A-21222, 
July  7,  1938 55 
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An  aplicant  is  not  entitled,  as  a  matter  of  right,  re  the  use  under  his 
license  of  the  same  part  of  the  Federal  range  which  he  used  in  the 
past.     King  Brothers,  Inc.,  et  al.,  A-21159,  August  9,  1938 i     114 

An  applicant  will  not  be  awarded  an  area  of  the  Federal  range  so  located 
that  its  use  will  necessitate  a  crossing  trespass  of  privately  owned 
land.     Chjde  Smith,  A-21681,  January  24,  1941 196 

The  range  to  be  used  by  a  licensee  is  within  the  discretion  of  the  range 
manager  and  is  to  be  based  upon  the  principles  of  sound  range  man- 
agement.    G.  A.  Jarrell,  A-22079,  March  7,  1941 214 

An  appellant  cannot  demand  an  allotment  based  on  his  qualifications 
rather  than  on  his  application  and  the  actual  number  of  livestock 
which  he  intends  to  graze.     E.  F.  Harrington,  A-21814,  March  7,  1941.       212 

A  license  should  not  be  issued  for  a  greater  number  of  livestock  than 
is  applied  for,  and  the  number  of  livestock  is  the  prime  determining 
factor  in  the  adjudication  of  an  application.  The  question  of  the 
range  to  be  used  is  determined  simply  by  allotting  such  range  as  will 
provide  grazing  facilities  for  the  livestock  for  which  the  license  is  to 
issue.     W.  L.  Fite,  A-22834,  August  26,  1941 229 

The  determination  of  the  range  to  be  used  by  a  licensee  rests  with  the 

Grazing  Service.     Jose  M.  Apodaca,  A-23101',  December  6,  1941 2.56 

The  determination  of  the  range  to  be  used  is  not  controlled  by  an  appli- 
cant's former  use,  but  is  a  matter  entirely  within  the  discretion  of  the 
Department.    R.  B.  Hackler,  A-23168,  February  10,  1942 274 

The  range  used  by  an  applicant  during  the  priority  period  is  not  deter- 
minative of  the  range  which  he  is  to  be  permitted  to  use  under  his 
license.  Unless  the  loss  of  the  use  of  a  particular  area  of  the  Federal 
range  would  constitute  such  a  hardship  as  to  seriously  impair  an  appli- 
cant's livestock  operations  there  would  appear  to  be  no  reason  to  dis- 
turb the  present  allotment.  Alice  and  L.  A.  Matter,  A-23264,  March 
27,  1942 296 

An  applicant  cannot  be  granted  grazing  privileges  on  an  area  of  Federal 
range  when  his  livestock,  in  order  to  use  that  area  in  conjunction  with 
his  base  water,  would  have  to  trespass  on  the  private  lands  of  another. 
Eduardo  Boney,  A-23302,  April  15,  1942 306 

The  Bureau  of  Land  Management  has  discretionary  authority  to  require 
a  licensee  to  graze  his  livestock  in  any  specified  grazing  district.  D.  Sid 
Smith,  A-23459,  November  14,  1942 316 

The  designation  of  the  areas  within  grazing  districts  to  be  used  by  per- 
mittees or  licensees  involves  the  exercise  of  an  administrative  function 
clearly  within  the  scope  of  the  authority  of  the  Grazing  Service  under 
the  Taylor  Grazing  Act.  However,  in  making  allotments  of  range,  it 
has  been  the  purpose  of  the  Department  to  cooperate  with  the  range 
users  in  conforming  the  grazing  privileges  granted  to  their  customary 
operations,  so  far  as  practicable  and  consistent  with  proper  range 
management  and  the  interests  of  the  qualified  range  users  as  a  whole  in 
the  area  affected.  Mrs.  Lurley  Holcomb  et  al.,  A-23962,  November  4, 
1944 404 

Where  topography  and  roadways  are  to  be  considered  in  establishing  a 
crossing  area  over  Federal  range  between  two  tracts  of  privately  owned 
land,  the  local  grazing  officers  shall  designate  such  area  and  issue  per- 
mits for  fencing  the  area  of  use.    M.  S.  Major,  A-23834,  April  20,  1945.       415 

In  the  allotment  of  an  area  of  use,  the  Department  is  not  limited  by  the 
particular  requests  of  the  parties,  and  may  allot  an  area  which  has  not 
been  applied  for.    /ames  Bwnd?/,  A-24438,  June  3,  1947 478 

A  division  among  permittees  of  grazing  privileges  on  land  embraced  in  a 
canceled  homestead  entry  will  not  be  disturbed  if  the  record  as  a  whole 
warrants  the  conclusion  that  such  division  is  logical,  fair,  and  in 
accordance  with  the  principles  of  good  range  management.  Henry  C, 
Larsen,  A-25694,  July  11,  1950 533 

An  applicant  for  grazing  privileges  is  not  entitled  to  graze  on  a  particular 
area  of  public  land  solely  because  he  and  his  predecessors  have  grazed 
on  the  area  over  a  long  period  of  time.  M.  P.  Depaoli  and  Sons, 
A-25978,  March  29,  1951 552 

In  a  grazing  district  where  land  is  base,  a  person  who  owns  water  rights  is 
not  entitled  merely  by  reason  of  the  ownership  of  such  rights  to  grazing 
privileges  on  the  land  surrounding  the  waters  in  which  the  rights  are 
claimed.     M.  P.  Depaoli  and  Sons,  A-25978,  March  29,  1951.— 552 
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A  grazing  permittee  who  appeals  from  a  denial  of  an  application  for  allot- 
ment of  a  specific  area  of  the  Federal  range  should  show,  in  addition  to 
the  fact  that  he  used  the  area  during  the  priority  period,  that  he  has 
not  been  allotted  grazing  privileges  to  which  be  is  entitled  or  that 
exclusion  from  a  specific  area  is  deterimental  to  his  livestock  operation. 
M.  F.  Sullivan  et  aL,  A-27329,  August  20,  1956 __.       620 

An  application  for  an  individual  allotment  of  grazing  privileges  controlHng 
a  Class  2  base  property  is  properly  rejected  where  the  Federal  range 
applied  for  is  awarded  to  operators  owning  Class  1  base  property  even 
though  the  applicant's  land  almost  surrounds  the  particular  area  of  the 
Federal  range.     William  Jensen  et  aL,  A-27498,  November  15,  1957. _       664 

Where  a  grazing  permittee  has  been  granted  all  of  the  grazing  privileges  to 
which  he  is  entitled  and  has  been  permitted  to  exercise  those  grazing 
privileges  in  the  vicinity  of  his  land  bases  and  some  of  his  water  bases, 
he  has  received  all  that  he  is  entitled  to  under  the  Taylor  Grazing  Act 
and  the  Federal  Range  Code  for  Grazing  Districts  and  he  cannot  com- 
plain that  he  has  not  been  awarded  another  area  of  the  Federal  range 
foi*  the  exercise  of  his  privileges.  William  Sellas,  A-27508,  February 
5,1958 677 

4.2  APPORTIONMENT   OF  THE  FEDERAL  RANGE— Use  and  Boundary 
Agreements 

The  decision  of  the  Examiner  will  be  affirmed  where  the  evidence  sup- 
ports his  finding  that  a  fence  has  been  recognized  by  the  appellant  and 
intervenor's  predecessor  in  interest,  as  dividing  the  public  range  be- 
tween them.     Willis  R.  Lovelace,  A-21162,  August  1,  1938 76 

An  appeal  will  be  dismissed  where  the  parties  submit  an  agreement  as  to 

their  areas  of  use.    Harley  F.Ballard,  A-2mS,  A-21560,  May  6,  1940_        155 

An  appeal  may  be  dismissed  where  the  parties  to  the  action  agree  to  a 
division  of  their  respective  allotments.  /.  W.  Adams,  A-21666, 
May  16,  1940 159 

Range  line  or  allotment  boundary  agreements  are  to  all  intents  and  pur- 
poses contracts.  Therefore,  compliance  with  the  terms  thereof  should 
be  required  unless  it  was  consummated  under  conditions  which,  under 
general  law,  would  warrant  the  recision  of  a  contract,  or  unless  it  is 
incompatible  with  the  proper  administration  of  the  Federal  Range. 
Mrs.  Dulcie  S.  Williams,  A-23212,  February  10,  1942 .. 280 

Where  two  licensees  agree  to  an  allotment  boundary  and  to  share  in  the 
cost  of  the  construction  of  a  fence  which  is  adopted  by  the  Bureau,  it 
would  appear  proper  for  a  party  who  refuses  to  furnish  his  share  of  the 
fence  construction  to  suffer  the  loss  of  his  grazing  license.  Mrs.  Dulcie 
S.  Williams,  A-23212,  February  10,  1942 280 

The  provisions  of  the  Federal  Range  Code  which  authorize  agreements 
concerning  grazing  privileges  apply  to  divisions  of  the  range  only. 
Valid  agreements  between  applicants  cannot  be  made  as  to  numbers  of 
livestock  and  time  of  grazing.  Such  agreements  cannot  be  used  as  a 
substitute  for  an  actual  adjudication  under  the  provisions  of  the  Code 
or  upheld  as  binding  either  on  the  parties  signatory  or  on  the  Grazing  Service. 
Bolten  and  Davis  Livestock  Company,  A-23460,  November  19,  1942 325 

An  agreement  which  is  ambiguous  or  fails  to  conform  to  the  requirements 
of  the  Federal  Range  Code  will  be  disregarded.  Zack  P.  Mathes, 
A-23698,  September  30,  1943 353 

An  appeal  will  be  dismissed  when  the  interested  parties  submit  a  range 
line  agreement  that  is  acceptable  to  the  Grazing  Service  and  is  in  sub- 
stantial comphance  with  section  1(c)  of  the  Federal  Range  Code. 
Robert  E.  Boyd,  A-23855,  March  30,  1945 414 

Where  agreements  are  entered  into  as  to  the  allotment  boundaries  be- 
tween competing  appHcants  which  conform  substantially  with  the 
Federal  Range  Code,  and  the  allotments  are  adequate  to  satisfy  the 
qualified  demand  of  the  several  applicants,  there  is  no  basis  for  read- 
judication  or  reallotment  of  the  Federal  range.  L.  Edward  Edgington, 
A-24108,  August  8,  1945 .-----       434 

An  appeal  will  be  dismissed  upon  execution  of  an  agreement  apportioning 
the  Federal  range  which  is  in  substantial  compliance  with  the  Federal 
Range  Code.     Wayne  C.  Gardner,  A-23836,  January  31,  1945 411 
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Agreements  as  to  division  of  the  range  between  applicants  do  not  create 
any  vested  rights  to  the  continued  use  of  the  Federal  range  in  accord- 
ance with  such  private  agreements,  no  matter  how  long  such  a  division 
has  previously  existed.  Range  line  agreements  are  generally  recog- 
nized by  the  Department  as  effective  between,  the  parties,  unless  it  is 
shown  that  force  or  coercion  was  used  in  effecting  the  range  line  agree- 
ment, or  that  rescission  of  the  contract  is  warranted,  or  that  radical 
changes  have  occurred  which  merit  a  reconsideration  of  the  range  line, 
or  the  parties  themselves  agree  on  a  modification.  Wayne  M.  and 
Mary  B.  Whitehill,  A-24445,  September  18,  1947 486 

An  agreement  for  the  division  of  the  Federal  range  which  deprives  quali- 
fied users  who  were  not  parties  to  the  agreement  of  their  proportionate 
shares  of  the  available  range  will  not  be  approved.  Pedro  Echave  and 
George  Van  Loan,  yl-25764,  April  14,  1950 520 

An  agreement  purporting  to  set  up  an  allotment  of  grazing  lands,  confers 
no  rights  as  against  the  Government  to  graze  such  lands  as  the  user 
sees  fit,  even  though  the  agreement  was  signed  by  grazing  officials. 

Ira  Hatch,  A-26483,  November  17,  1952 575 

;  An  agreement  to  a  Federal  range  division  line  does  not  effect  a  disposition 
of  community  property  and  therefore  is  not  void  because  it  is  not  joined 
in  by  the  licensee's  spouse.  Harvel  H.  and  Stella  Cosper,  A-26841, 
May  6,  1954 581 

4.3  APPORTIONMENT  OF  THE  FEDERAL  RANGE— Individual  Allotments 

Any  license  or  permit  should  be  limited  to  the  number  of  livestock  for 
which  the  base  property  is  qualified  and  the  allotment  restricted  to  so 
much  lands  as  are  reasonably  necessarv  to  provide  feed  for  such  live- 
stock.    C.  C.  Sijkes,  A-21734,  February  18,  1941 201 

The  Grazing  Service  should  take  steps  to  ascertain  the  true  carrying 
capacitj''  of  the  range  in  the  area  and  either  the  licenses  or  the  allot- 
ments to  be  used  should  be  am.ended  so  that  the  number  of  livestock 
grazed  will  not  exceed  the  available  grazing  facilities  of  the  range. 
R.  B.  Hackler,  Edgar  Turney,  A-21675,  March  24,  1941 215 

Allotment  lines  which  have  remained  unchanged  for  five  or  six  years 
may  be  preserved  pending  the  determination  of  the  ownership  of  the 
controlling  waters.     A.  J.  Mullen,  A-22928,  September  26,  1941 241 

The  allotment  of  range  should  not  be  conditioned  upon  the  performance 
of  an  act  by  the  applicant,  such  as  building  a  fence,  but  should  be  de- 
termined solely  upon  consideration  of  range  management  and  proper 
livestock  practices,  after  adequate  recognition  of  the  rights  of  con- 
flicting appHcants.     Jose  M.  Apodaca,  A-23100,  December  6,  1941 256 

Where  the  Federal  range  is  insufficient  to  satisfy  the  total  Class  1  demand, 

and  the  range  is  allotted  in  approximate  proportion  to  the  Class  1 

,         demands  of  the  licensees,  the  appellant  has  no  cause  for  complaint 

when  he  has  received  an  allotment  which  is  actually  in  excess  of  that 

to  which  he  is  entitled.     Edward  E.  Wilson,  A-23279,  April  7,  1942__       299 

Where  the  summit  of  a  mountain  range  was  the  approximate  dividing 
line  between  the  private  lands  of  appellants  and  the  private  lands  of 
interveners,  and  Federal  lands  in  the  area  w.ere  in  a  checkerboard 
pattern,  a  division  of  the  grazing  allotments  of  the  appellants  and  of 
the  intervenors  at  the  summit  was  proper.  M.  P.  Depaoli  and  Sons, 
A-25978,  March  29,  1951 552 

The  fact  that  an  allocation  of  Federal  range  leaves  a  section  of  privately 
controlled  land  isolated  from  the  remainder  of  an  operator's  land  does 
not  of  itself  require  a  revision  of  the  allocation.  Nestor  Storey  et  al., 
A-27442,  July  1,  1957 650 
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Where  Federal  range  becomes  additionally  available  through  cancella- 
tion after  the  priority  period  of  a  stock  driveway  lying  within  the 
service  area  of  a  Class  1  water,  that  water  would  be  considered  as 
Class  2  with  respect  to  available  forage  in  excess  of  that  necessary  to 
satisfy  Class  1  demand  and  other  Class  2  waters  would  compete  equally 
in  their  joint  service  areas.  Roman  C.  Nunez,  Serapio  Nunez,  A- 
21199,  August  1,  1938 79 

Lands  additionally  available  by  reason  of  a  cancellation  of  a  stock  drive- 
way should  be  distributed  between  competing  Class  2  waters.  W.  H. 
Brittain,  A-210SS,  August  4,  1938 87 

The  award  by  the  local  grazing  officials  of  Federal  range  becoming  ad- 
ditionally available  will  not  be  disturbed  merely  upon  a  showing  that 
it  has  been  previously  used  by  another  and  is  so  located  as  to  be  more 
easily  usable  by  him.     M.  S.  Major,  A-23834,  October  28,  1944 401 

Where  an  area  was  added  to  a  district  in  1940,  it  was  proper  to  consider 
the  priority  period  as  the  five  years  immediately  preceding  that  date, 
rather  than  the  five  years  immediately  preceding  the  passage  of  the 
Taylor  Grazing  Act;  the  application  in  question  having  been  filed  De- 
cember 16,  1943,  subsequent  to  the  date  of  the  amendment  of  the  rules 
on  March  6, 1941  (6  F.R.  1304).     C.  Kenneth  Lee,  A-24014,  June  20, 1945.       416 

In  the  distribution  of  grazing  privileges  on  lands  "additionally  available," 
the  judgment  of  the  local  oflicials  must  be  given  great  weight.  Unless 
it  is  shown  that  the  action  taken  is  arbitrary  or  capricious  or  based  on 
insufficient  or  unreliable  information,  the  Department  will  ordinarily 
not  disturb  it.     James  Bundy,  A-24438,  June  3,  1 947 478 

Land  added  to  a  grazing  district,  revocation  of  a  stock  driveway,  or 
cancellation  of  a  homestead  entry  should  be  administered  under  the 
Federal  Range  Code  as  land  additionally  available.  James  C.  Boyd, 
A-25772,  January  12,  1951 542 

Where  the  district  area  manager  has  apportioned  newly  available  Federal 
range  among  several  applicants  upon  the  basis  of  Class  2  water,  each 
of  which  applicants  has  water  to  service  some  or  all  of  the  land  avail- 
able, so  that  the  land  awarded  each  lies  closest  to  his  water,  and  there 
are  no  factors  of  good  range  management  indicating  another  disposition, 
the  allocation  will  not  be  disturbed  upon  appeal.  Nestor  Storey  et  al., 
A-27442,  July  1,  1957 650 

4.5  APPORTIONMENT  OF  THE  FEDERAL  RANGE— Designation  for  Classes 

of  Livestock 

The  function  of  determining  the  propriety  of  segregating  certain  areas  of 
the  Federal  range  for  the  use  of  particular  kinds  of  stock,  is  an  ad- 
ministrative function  committed  primarily  to  the  local  grazing  oflScials. 
Such  a  determination  will  not  be  disturbed  unless  it  is  shown  that  the 
action  was  arbitrary  or  capricious  or  based  upon  insufficient  or  un- 
reliable information.     Elmer  Nielson,  A-24107,  July  5,  1945 423 

4.6  APPORTIONMENT  OF  THE  FEDERAL  RANGE— Priority  of  Distribution 

Where  all  of  the  available  Federal  range  forage  has  been  allotted  to  ap- 
plicants controlling  Class  1  base  properties,  an  owner  of  a  Class  2  base 
property  is  not  entitled  to  grazing  privileges.  William  A.  Nelson, 
A-20943,  November  16,  1937 - 18 

An  appellant  whose  base  property  is  qualified  only  as  Class  2  cannot  be 
awarded  a  license  or  permit  when  there  is  no  forage  available  after  the 
issuance  of  licenses  to  Class  1  applicants.  Joseph  F.  Livingston  and 
Glade  Cook,  A-21156,  April  23,  1938 - 29 

The  Code  makes  no  provision  for  degrees  of  preference  within  the  same 
preference  classification  although  the  use  by  one  applicant  may  be  of 
greater  duration  than  that  of  another.  If  two  applicants  control 
Class  1  base  property  from  which  joint  use  of  the  range  during  the 
priority  period  was  made,  both  applicants  have  equal  rights  to  grazing 
privileges  for  the  proportionate  number  of  stock  for  which  the  base 
property  will  serve  and  for  which  the  public  range  is  adequate.  James 
A.  Baird  Estate,  A-21500.  June  28,  1938 45 
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When  the  demands  of  all  applicants  claiming  a  preference  right  under  the 
Taylor  Graznig  Act  cannot  be  satisfied  because  of  the  limited  range 
available,  consideration  will  be  given  to  applicants  in  the  order  pre- 
scribed in  the  Code,  based  upon  the  classification  of  their  base  proper- 
ties.    5.  T.  Green,  A-24078,  July  23,  1945 431 

Where  the  entire  carrying  capacity  of  a  range  is  used  to  satisfy  the  quali- 
fied demand  of  the  owner  of  Class  1  waters,  it  is  not  error  to  refuse  an 
allotment  of  Federal  range  to  an  applicant  who  owns  Class  2  waters. 
J.  R.  Livingston,  A-24500,  July  25,  1947 482 

Where  the  Federal  range  in  a  grazing  district  is  fully  stocked  by  livestock 
grazing  under  Class  1  licenses  and  permits,  an  applicant  offering 
Class  2  base  property  cannot  be  awarded  grazing  privileges  on  such 
range.     Milton  H.  Gentry,  A-25968,  December  29,  1950 540 

An  application  for  grazing  privileges  should  be  denied  vhere  the  land 
applied  for  is  fully  allotted  to  Class  1  grazing  permittees  or  licensees 
and  where  the  base  land  offered  in  support  of  the  application  is  not 
shown  to  h?ve  all  of  the  characteristics  requisite  for  investing  the  land 
with  dependency  by  use.     Nick  Chournos,  A-2G339,  May  14,  1952 568 

4.7  APPORTIONMENT  OF  THE  FEDERAL  RANGE— Season  of  Use 

Classification  of  range  as  to  season  of  use  must  depend  on  the  physical 
characteristics  of  the  range  itself  and  the  classification  should  be 
based  upon  these  factors  only  and  not  on  the  period  some  applicant 
desires  to  use  it  or  when  water  is  available.  Milo  Blake,  A-22904, 
September  9,  1941 233 

The  district  grazier  has  authority  to  establish  seasons  of  use  of  the 
Federal  range  during  which  no  livestock  shall  be  permitted  on  the  Fed- 
eral range.  This  denial  of  a  right  to  use  the  range  during  a  part  or 
parts  of  the  year  is  not  only  a  prop^^r  conservation  measure,  but,  to 
some  extent,  may  be  justified  as  an  aid  to  a  fair  and  reasonable  de- 
termination of  the  extent  of  the  grazing  privileges  which  the  various 
applicants  are  to  receive.  If  reasonable  in  the  interest  of  conservation 
and  proper  range  management,  the  determination  will  not  be  lightly 
disturbed  by  the  Department.  George  Magnuson,  Edgar  Jcwkes  and 
Sons,  E.  M.  Crawford,  A-2d211,  March  7,  1942 284 

The  classification  of  ranges  with  respect  to  seasonal  use  is  a  matter  for 
consideration  by  the  local  officers  and  their  action  will  not  be  disturbed 
unless  irregularities  are  shown  warranting  disapproval.  Elmer 
Nielson,  A-24107,  July  5,  1945 423 

The  determination  of  an  applicant's  license,  considering  the  use  of  his 
base  property  and  the  Federal  range  jointly,  was  proper,  as  possession 
of  sufficient  land  or  water  to  insure  a  year-round  operation  is  required 
for  all  users.     E.  L.  Alexander,  A-24291,  June  11,  1946 453 

A  classification  of  Federal  range  for  winter  use  only,  recommended  by 
a  local  advisory  board  and  tacitly  accepted  by  local  grazing  officials, 
will  not  be  upset  in  the  absence  of  substantial  evidence  showing  it 

to  be  improper.     Ira  Hatch,  A-26483,  November  17,  1952 575 

.  A  grazing  permittee  will  not  be  permitted  to  continue  to  graze  twice 
the  number  of  permitted  livestock  on  the  Federal  range  for  part 
of  the  allotted  time  where  that  practice  is  shown  to  be  leading  to 
a  deterioration  of  the  Federal  range.  William  Sellas,  A-27508, 
February  5,  1958 677 

4.8  APPORTIONMENT     OF    THE    FEDERAL    RANGE— Classification    as 

Land   or   Water  Base 

The  determination  of  whether  land  or  water  should  De  considered  as 
base  property  in  any  district  is  a  matter  left  to  the  discretion  of  the 
advisory  board  and  the  regional  and  district  graziers.  Where  base 
properties  have  been  classified  to  be  land  or  water,  the  mere  ownership 
of  land  does  not  qualify  -an  applicant  to  receive  grazing  privileges  in 
areas  w>^ere  waters  alone  are  considered  as  base  properties,  and  where 
land  is  considered  as  base  propertv  water  has  not  been  rated.  Art 
L.  Murry,  A-24259,  April  15,  1946J 443 
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Where,  under  the  special  rule  adopted  for  the  classification  of  base 
property  in  Nevada  Grazing  District  No.  4,  total  grazing  privileges 
must  be  based  on  at  least  a  two-thirds  land  base  axid  not  to  exceed 
a  one-third  water  base,  a  livestock  operator  with  a  limited  land  base 
has  no  cause  for  complaint  because  he  does  not  receive  grazing  priv- 
ileges based  on  all  of  the  waters  to  which  he  claims  a  right.  William 
Sellas,  A-27508,  February  5,  1958 677 

6,1  BASE  PROPERTY  (GENERALLY)— Ownership  or  Control 

There  can  be  no  possession  of  public  land  under  color  or  claim  of  title 
based  upon  the  mere  construction,  maintenance  and  using  of  a  reservoir 
for  stock  watering  purposes  thereon  and  camping  thereat.     Lee  J. 
Esplin,  A-21028,  May  31,  1938 31 

A  water  upon  lands  withdrawn  as  a  public  water  reserve  under  Executive 
Order  of  April  17,  1926,  will  not  be  considered  as  a  base  water.  Lee 
J.  Esplin,  A-21028,  May  31,  1938 31 

Where  the  ownership  of  a  water  is  disputed  in  such  manner  as  to  raise 
serious  doubts  as  to  the  applicant's  rights  thereto,  the  application 
should  be  suspended  and  notice  should  be  given  to  the  applicant  that 
such  suspension  will  continue  until  his  rights  to  the  water  have  been 
established  in  a  court  of  competent  jurisdiction.  Van  Ragsdale^ 
A-  21175,  July  13,  1938     61 

A  water  located  upon  a  patented  or  unpatented  mining  claim,  may  be 
controlled  under  the  provisions  of  State  statutes,  and  may  be  a 
separate  estate  from  the  mining  claim.  Van  Ragsdale,  A-21175, 
July  13,  1938 61 

Where  the  Commissioner  of  the  Land  Office  has  granted  permission  to 
a  livestock  operator  to  use  water  from  a  well  owned  by  the  United 
States,  the  operator  has  sufficient  "control"  of  the  water  to  have  it 
considered  as  base  property  so  long  as  the  permission  remains  un- 
revoked.    George  H.  Franz,  A-21595,  August  4,  1938        111 

Public  land  occupied  by  the  applicant  which  is  not  subject  to  acquisition 
under  the  homestead  laws  cannot  be  considered  as  base  property. 
A.  L.  Murry,  A-21223,  August  9,  1938. 120 

Appellant's  control  or  ownership  of  a  stock  water  developed  and  main- 
tained by  appellant  since  1887,  which  lies  in  an  area  designated  as 
a  public  water  reserve,  is  not  affected  by  the  reserve  designation  and 
can  be  considered  as  base  property.  Once  a  water  right  has  been 
obtained,  the  continued  use  of  the  water  is  insured  by  the  provisions 
of  sectior  2340,  Revised  Statutes  embodying  section  17  of  the  Act  of 
July  9,  1870  (16  Stat.  218),  and  a  subsequent  disposal  or  withdrawal 
by  the  Government  of  the  land  on  v^hich  the  water  is  located,  would 
be  subject  to  an  easement  sufficient  to  permit  of  the  continued  use 
of  the  water.     A.  T.  West  and  Sons,  A-21590,  November  2,  1938 126 

Where  there  are  conflicting  claims  to  the  ownership  of  a  water,  it  is 
a  matter  for  determination  under  the  State  laws  and  grazing  privileges 
may  be  withheld  until  the  matter  of  ownership  or  control  has  been 
determined  bv  a  court  of  competent  jurisdiction.  P.  M.  Iverson  and 
Sons,  A-w2753,  November  26,  1940 183 

In  an  area  where  only  lands  are  considered  as  base  property,  the  owner- 
ship or  control  of  water  has  no  bearing  on  the  determination  of  an 

'    applicant's    qualification    for    a    license    or    permit.     Fritz    RansteUy 

A-22967,  September  19,  1941 237 

Where  a  substantial  controversy  exists  as  to  the  ownership  of  waters, 
the  question  must  be  decided  by  a  court  of  competent  jurisdiction 
and  not  bv  the  Department.  A.  J.  Mullen,  A-22928,  September 
26,  1941  _: 241 

A  settlement  claim  on  land  included  within  a  reclamation  withdrawal 
is  invalid  and  does  not  constitute  "control"  of  base  property  as  con- 
templated by  the  regulations.  B.  F.  Casey,  A-23134,  December  6, 
1941 ' '260 
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An  applicant  cannot  be  awarded  a  license  when  he  has'  lost  control  of 
his  Class  1  base  property  and  has  failed  to  have  the  priority  trans- 
ferred to  other  lands  under  his  control.  Ray  Jensen  and  Sons, 
A-23243,  March  11,  1942 290 

The  Grazing  Service  may  withhold  the  issuance  of  a  license  until  owner- 
ship or  control  of  a  base  property  has  been  satisfactorily  shown  by 
the  applicant.     Charles  C.  Anderson,  A-23576,  April  24,  1943 "_       340 

A  well  situated  upon  a  canceled  homestead  entry  does  not  constitute 
base  property  which  will  support  an  application  for  grazing  privileges. 
Pete  Savage,  A-23874,  July  26,  1944 373 

Where  a  livestock  operator  sells  his  ranch,  and  as  a  part  of  the  transac- 
tion he  is  entitled  to  use  of  the  ranch  for  care  of  his  sheep  for  an  inde- 
terminate time,  use  of  the  ranch  under  such  an  agreement  may  give 
the  operator  such  control  of  the  ranch  that  use  of  the  land  in  conjunc- 
tion with  the  Federal  range  will  serve  to  vest  the  land  with  the 
attributes  of  land  dependent  by  use.  Frank  Halls,  A-27133,  Sep- 
tember 8,  1955 591 

Generally  patented  mining  claims  of  sufficient  productivity  to  support 
base  property  qualifications  may  be  designated  as  base  property  and 
used  to  support  an  application  for  Federal  grazing  privileges.  Un- 
patented mining  claims  cannot  be  regarded  as  base  property  of  a 
Federal  range  user  because  in  the  absence  of  patent  the  holder  of  a 
m.ining  claim  is  without  right  to  use  the  claim  for  grazing  purposes. 
Jam^s  G.  Brown,  A-27635,  September  24,  1958 701 

6.2  BASE  PROPERTY  (GENERALLY)— Failure  to  Offer 

Since  the  regulation  specifies  no  deadline  date  for  the  offering  of  water 
as  base  property  and  since  waters  are  separate  and  distinct  estates 
from  the  land,  the  failure  to  have  made  timely  offering  of  the  lands 
would  in  no  manner  affect  the  classification  of  the  waters  in  a  water 
base  district.     C.  H.  Ward,  A-22509,  June  12,  1940 166 

A  property  not  off"ered  in  an  application  prior  to  the  deadline  date  of 
the  regulations  cannot  qualify  as  a  Class  1  base  property.  John 
Verbance,  A-23213,  March  7,  1942 286 

A  timely  offer  of  base  property  in  one  district  is  sufficient  to  preserve 
the  dependency  bv  use  in  another  district,  even  though  the  lands  were 
not  offered  in  the' latter  district  until  1941.  D.  Sid  Smith,  A-23459, 
November  14,  1942 316 

Land  not  offered  in  an  application  for  grazing  privileges  prior  to  June  28, 
1938,  cannot  qualify  as  Class  1  base  propertv.  Roy  T.  Hale,  A-23456, 
November  19,  1942 "- 321 

Failure  to  offer  base  lands  in  an  application  for  a  grazing  license  prior 
to  June  28,  1938,  will  result  in  a  loss  of  the  property's  dependency  by 
use.     B.  W.  McMahon,  A-23729,  August  12,  1944 379 

Where  public  land  was  included  in  a  grazing  district  prior  to  June  28, 
1938,  base  property  can  be  considered  as  dependent  by  use  on  such 
public  land  only  if  the  base  property  was  offered  in  an  application 
for  a  grazing  license  or  permit  filed  prior  to  said  date.  Milton  H. 
Gentry,  A-25968,  December  29,  1950 540 

Only  lands  offered  in  aa  application  can  be  considered  as  base  property. 

Nick  Chournos,  A-26339,  May  14,  1952 568 

Where  the  evidence  establishes  that  property  otherwise  eligible  for 
grazing  privileges  based  upon  its  dependency  by  use  was  not  offered 
as  base  land  within  the  period  required  by  the  Federal  Range  Code, 
the  property  cannot  be  classified  as  dependent  bv  use.  Henry 
McCleary  Timber  Co.  et  al,  A-27146,  November  7,  1955 608 

5.3  BASE     PROPERTY     (GENERALLY)— Qualification,     Area     of     PubUc 

Domain    Use 

The  grazing  of  livestock  for  two  years  during  the  priority  period  upon 
a  homestead  entry  which  was  subsequently  canceled,  did  not  estab- 
lish a  "prior  use"  since  the  land  was  not  then  a  part  of  the  public 
range.     Louis  N.  Terliamis,  A-20812,  December  8,  1937 20 
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Lands  that  were  covered  by  stock  driveway  withdrawal  or  pending 
homestead  entries  during  the  priority  period,  were  not  public  domain 
and  no  dependency  by  use  or  "priority"  could  have  been  established 
by  use  during  the  priority  period  of  these  lands  in  connection  with 
stock  waters.     J.  N.  Wells,  A-21249,  June  28,  1938 42 

No  priority  is  established  through  use  of  an  area  of  the  public  domain 
which  during  the  priority  period  was  included  in  a  homestead  entry. 
Yee  Toung,  A-21313,  July  22,  1938 69 

No  priority  is  acquired  through  use  during  the  priority  years  of  public 
land  included  in  a  stock  driveway  since  such  use  is  not  "proper" 
withhi  the  meaning  of  the  Federal  Range  Code.  Roman  C.  Nunez, 
Serapio  Nunez,  A-21199,  August  1,  1938 79 

The  use  of  lands  within  a  stock  driveway  withdrawal  for  grazing  live- 
stock during  the  priority  period  was  not  a  proper  use,  and  is  not 
entitled  to  consideration  in  determining  prior  use.  Allen  Doyal  and 
Sons,  A-21221,  August  4,  1938 100 

Grazing  operations  conducted  during  the  priority  period  on  a  stock 
driveway  or  upon  another's  homestead  entry  should  be  deducted  in 
determining  the  Class  1  base  property  qualification.  Sam  L.  Smith, 
A-21337,  August  4,  1938 108 

In  computing  the  extent  to  which  a  water  is  "prior  water,"  the  carrying 
capacity  of  a  section  of  range  included  in  a  stock  driveway  until 
October  7,  1936,  should  be  deducted,  since  no  livestock  could  be 
"properly"  grazed  on  the  driveway  as  part  of  a  regular  grazing 
operation .      W.  H.  Brittain,  A-2 1088,  August  4,1938 87 

Grazing  use  of  a  stock  driveway  during  the  priority  period  would  not 
create  a  Class  1  demand  since  this  was  not  "properly"  grazed  within 
the  meaning  of  the  regulation.  Estate  of  J .  N.  Wells,  A-22508, 
November  20,  1940 180 

The  grazing  of  livestock  on  a  stock  driveway  except  for  the  purposes 
for  which  the  driveway  was  created,  does  not  constitute  proper  or 
lawful  grazing  within  the  meaning  of  the  Act  or  the  Code,  and  cannot 
constitute  a  basis  for  a  claim  of  priority.  Clyde  Smith,  A-21681, 
May  8,  1941 219 

Appellant's  Class  2  water,  being  closer  to  the  range  in  controversy  than 
the  Class  1  waters  of  the  intervenor,  would  give  him  no  right  to 
grazing  privileges,  as  such  privileges  depend  upon  the  classification 
of  the  base  waters  and  the  proximity  of  any  land  to  a  water  is  of  only 
secondary  consideration.  M.  T.  Myer,  A-23101,  September  26, 
1941 251 

No  preference  right  to  grazing  privileges  is  acquired  through  use  during 
the  priority  years  of  public  land  included  in  a  stock  driveway.  Elmer 
Nielson,  A-24107,  July  5,  1945 423 

A  dependency  by  use  is  not  established  through  the  grazing  of  livestock 
on  an  area  withdrawn  as  a  stock  driveway  during  the  priority  period 
Raymond  Parus,  A-24039,  July  12,  1945 440 

5.4  BASE  PROPERTY  (GENERALLY)— Qualification,  Extent  of  Public  Do- 
main Use 

The  Code  makes  no  provision  for  degrees  of  preference  within  the  same 
preference  classification  although  the  use  by  one  applicant  may  be  of 
greater  duration  than  that  of  another.  If  two  applicants  control 
Class  1  base  property  from  which  joint  use  of  the  range  during  the 
priority  period  was  made,  both  applicants  have  equal  rights  to  grazing 
privileges  for  the  proportionate  number  of  stock  for  which  the  base 
property  will  serve  and  for  which  the  public  range  is  adequate.  James 
A.  Baird  Estate,  A-21500,  June  28,  1938 45 

Consideration  of  January  1,  1934,  rather  than  June  28,  1934,  is  the 
closing  date  of  the  priority  period  constitutes  error.  Long  Brothers, 
A-21067,  July  1,  1938 48 

The  use  of  base  water  for  a  full  season  is  not  necessary  to  place  it  in  the 

first  preference  class.    Samuel  H.  Boyd  et  al.,  A-21085,  August  4,  1938-         85 
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A  water  is  precluded  from  qualification  as  a  prior  water  even  if  its  use 
during  the  priority  period  to  service  the  Federal  range  was  prevented 
by  the  unlawful  fencing  of  the  range  by  other  users.  C.  C.  Hampton, 
A-21248,  October  25,  1938 125 

In  order  to  qualify  a  base  property  as  'land  dependent"  the  use  of  the 
Federal  range  during  each  qualifying  year  of  the  priority  period  must 
have  been  substantial.  The  use  of  a  range  for  one  or  two  days  of  a 
grazing  season  is  insufficient  use  to  qualify  a  base  property  as  depend- 
ent by  use.     Auguste  Nicolas,  A-22295, 'March  4,  1940 149 

A  water  is  either  prior  to  the  full  extent  of  the  greatest  number  of  live- 
stock grazed  therefrom  during  the  priority  period,  or  it  is  not  prior  at 
all.  There  is  no  provision  for  prorating  the  priority  according  to  the 
extent  of  the  prior  use  in  relation  to  the  customary  grazing  season.  C. 
a  Hampton,  A-22223,  May  31,  1940 164 

In  determining  priority  of  a  base  water  no  credit  should  be  allowed  for 
livestock  which,  during  the  priority  period  obtained  their  feed  from 
land  owned  or  controlled  by  others.  Vesta  C.  Stafford  et  al.,  A-21866, 
September  28,  1940 173 

Base  property  will  not  be  classified  as  dependent  by  use  if  an  applicant 
fails  to  show  substantial  use  of  the  Federal  range  for  two  consecutive 
years  or  for  any  three  years  during  the  priority  period.  Mrs.  Myrtle 
Colvin,  A-23063,  September  26,  1941 245 

The  use  of  the  public  domain  by  livestock  that  strayed  from  the  base 
property  is  not  such  use  as  would  vest  the  property  with  dependency 
by  use.     John  Verbance,  A-23213,  March  7,  1942 286 

If  an  applicant  grazed  livestock  from  his  waters  during  the  priority 
period,  the  waters  are  prior  to  the  extent  they  are  properly  grazed.  The 
use  of  privately  owned  or  controlled  lands  during  the  priority  period 
does  not  serve  to  invest  an  applicant's  waters  with  priority.  An  oc- 
casional use  of  Federal  range  by  stray  cattle  does  not  involve  the 
grazing  of  livestock  on  the  same  areas  of  public  land  for  a  certain 
period  or  periods  of  each  year  and  would  not  invest  a  water  with  the 
attribute  of  priority.     Walter  Box,  A-23558,  January  19,  1943 337 

The  use  during  the  priority  years  of  land  which  was  approximately  50 
percent  public  domain  and  50  percent  privately  owned  would  create  a 
dependency  by  use  for  one-half  of  the  total  number  of  livestock 
grazed.    /.  W.  Solen,  A-23697,  September  30,  1943 350 

Where  the  evidence  as  a  whole  clearly  shows  that  there  was  no  substan- 
tial use  of  the  base  property  in  connection  with  the  public  range  dur- 
ing the  priority  years,  the  land  will  not  qualify  as  Class  1  base  property. 
Ed  0.  Brown,  A-23835,  July  26,  1944 370 

Where  the  evidence  as  to  use  of  the  public  domain  during  the  priority 
period  is  indefinite,  and  it  appears  that  there  was  no  definite  plan  of 
operation  from  year  to  year  which  involved  a  regular  and  consistent 
use  of  such  public  domain  lands  in  connection  with  the  base  property, 
the  appellant  has  failed  to  meet  the  burden  of  proof  to  establish  that 
the  lands  are  dependent  by  use.  A^.  J.  Meagher  Company,  A-23920, 
October  13,  1944 397 

Where  an  area  was  added  to  a  district  in  1940,  it  was  proper  to  consider 
the  priority  period  as  the  five  years  immediately  preceding  that  date, 
rather  than  the  five  years  immediately  preceding  the  passage  of  the 
Taylor  Grazing  Act;  the  application  in  question  having  been  filed 
December  16,  1943,  subsequent  to  the  date  of  the  amendment  of  the 
rules  on  March  6,  1941  (6  F.R.  1304).  C.  Kenneth  Lee,  A-24014,  June 
20,  1945 416 

Use  during  any  three  years  of  the  priority  period  will  qualify  a  property 
as  "land  dependent  by  use."  However,  the  use  during  any  season  of 
the  priority  period  must  have  been  a  substantial  use  in  order  to  meet 
the  requirement  of  the  Code  for  *4and  dependent  by  use."  John  D. 
Assuras,  A-24268,  May  24,  1946 447 
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The  sale  of  pasture  and  hay  from  a  ranch  to  livestock  operators  who 
graze  upon  the  public  domain  is  not  such  a  use  of  the  property  as 
would  qualify  it  as  dependent  by  use.  J ,  B.  Steele,  Judson  G.  Clark, 
A-21197,  August  1,  1938 77 

The  use  of  base  land  in  connection  with  the  Federal  range  for  one  year 
of  the  priority  period  or  solely  as  a  lambing  ground  is  not  sufficient 
to  invest  the  land  with  the  attribute  of  dependencv  by  use.  Kenneth 
J.  human,  A- 22682,  December  10,  1941 I 269 

While  stock  waters  in  a  land  base  district  may  result  in  control  of  the 
range  by  the  owner  thereof,  they  will  not  support  livestock  during  the 
time  they  are  off  the  Federal  range,  and  thus  could  not  constitute  a 
factor  for  determining  the  extent  of  a  license.  Kelsey  Grouv,  A- 
23464,  November  25,  1942 331 

"Parallel  lands"  are  lands  that  are  generally  of  the  same  character  and 
type  as  the  surrounding  Federal  range.  That  is,  they  are  uncultivated 
and  produce  the  same  same  general  types  of  forage  and  are  physically 
similar  to  the  surrounding  Federal  range.  Such  lands  are  not  base 
property  in  districts  where  the  Federal  range  can  be  used  only  during 
a  part  or  certain  parts  of  the  year,  as  they  would  not  meet  the  require- 
ment of  "possession  of  sufficient  land  *  *  *  to  insure  a  year-round 
operation."     Fine  Sheep  Company,  A-23680,  May  10,  1944 361 

Where  an  applicant's  lands  are  similar  in  character  to  the  adjacent 
Federal  range  and  are  used  during  the  same  grazing  season,  they  are 
not  base  properties  constituting  an  essential  part  of  a  year-long  opera- 
tion as  required  by  the  Code.     B.  T.  Green,  A-24078,  July  23,  1945___       431 

The  determination  of  an  applicant's  license,  considering  the  use  of  his 
base  property  and  the  Federal  range  jointly,  was  proper,  as  possession 
of  sufficient  land  or  water  to  insure  a  year-round  operation  is  required 
for  all  users.     E.  L.  Alexander,  A-24291,  June  11,  1946 453 

Privately  owned  land  which  was  used  during  the  priority  period  for  the 
care  of  the  ''bucks"  who  made  limited  use  of  the  Federal  range  and 
"hospital"  stock  of  an  established,  permanent,  and  continuing  live- 
stock operation  which,  as  a  whole,  required  the  substantial  use  of  the 
Federal  range  in  connection  with  lands  owned  or  controlled  by  the 
operator  may  properly  be  regarded  as  land  dependent  by  use.  Del 
H.  Adams,  A-25796,  May  1,  1950 523 

Where  the  dependency  by  use  during  the  prioritj^  period  of  the  base 
lands  of  an  applicant  for  Class  1  grazing  privileges  is  less  than  the 
productivity  of  these  lands,  the  license  will  be  limited  by  the  de- 
pendency by  use.     Milton  H.  Gentry,  A-25968,  December  29,  1950-_-       540 

Where,  during  the  priority  period,  livestock  operators  obtained  grazing 
permits  on  an  Indian  reservation  in  order  to  accommodate  surplus 
livestock,  the  Indian  land  did  not  thereby  acquire  the  attribute  of 
dependency  by  use.  Summit  Lake  Indians,  A-26314,  March  21, 
1952 560 

Parallel  lands  are  disqualified  as  base  lands  only  in  situations  where  the 
public  range  is  classified  for  use  during  part  of  the  year  only  and  the 
proper  use  of  all  the  base  land  offered  is  limited  to  the  same  part  of 
the  year.     Nick  Chournos,  A-26339,  May  14,  1952 568 

Where  subsequent  to  a  decision  of  a  hearing  examiner,  a  provision  of  the 
Federal  Range  Code  relating  to  the  method  of  computing  the  de- 
pendency by  use  or  priority  to  be  attached  to  base  property  is  amended, 
the  amended  provision  should  be  applied  in  adjudicating  the  future 
grazing  privileges  of  an  applicant  for  grazing  rights.  Mahaffey  Live- 
stock, Inc.,  A-27441,  July  22,  1957 653 

6.2  BASE  PROPERTY  (LAND)— Commensurability 

Determinations  of  carrying  capacity  of  land  can  only  be  made  after  an 
examination  of  the  land  itself  and  the  Department  must  necessarily 
accept  the  findings  of  the  Division  of  Grazing  in  cases  where  unfairness 
or  discrimination  is  not  charged  and  no  effort  is  made  by  the  appellants 
to  state  in  what  instances  the  determinations  are  incorrect  or  what,  in 
their  estimation,  such  determinations  should  have  been,  Spicer  , 
Brothers,  A-21923,  March  8,  1939 138 
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Where  the  Grazmg  Service  has  set  up  a  one  month  base  property  require- 
ment a  licensee  must  show  that  he  can  support  his  licensed  livestock  on 
his  base  properties  for  at  least  one  month  out  of  each  year.  E.  B. 
and  Kenneth  S.  Cornell,  A-22756,  August  15,  1941 226 

An  unqualified  applicant  may  be  awarded  a  temporary  license  for 
Federal  range  not  required  to  satisfy  the  demand  of  qualified  appli- 
cants but  the  license  must  be  limited  to  the  number  of  livestock  which 
the  licensee  can  support  on  his  base  property  during  the  period  of  the 
year  when  his  livestock  are  off  the  Federal  range.  B.  F.  Casey, 
A~23134,  December  6,  1941 26Q 

Where  the  range  is  classified  as  subject  for  use  seven  months  out  of  the 
year,  the  controlling  factor  in  the  determination  of  the  extent  of  the 
appellant's  license  is  the  number  of  stock  his  base  properties  will  sup- 
port for  five  months,  and  not  some  lesser  period  of  time  he  may  use 
his  base  properties.     Howard  Lathr op,  A-23242,  March  21,  1942 293 

Where  the  numbers  grazed  during  the  priority  years  exceed  the  numbers 
which  can  now  be  supported  properly  upon  the  base  lands  in  their 
present  condition,  an  adjustment  will  be  required  in  order  to  insure 
proper  use  of  the  lands.     Grover  C.  Barton,  A-23946,  October  5,  1944_       394 

The  fact  that  an  operator  has  increased  the  productivity  of  his  base 
land  after  an  adjudication  of  his  grazing  privileges  does  not,  standing 
alone,  entitle  the  operator  to  receive  additional  grazing  privileges. 
William  Sellas,  A-25698,  June  15,  1950 526 

7.1  BASE  PROPERTY  (WATER)— Priority 

A  stockwatering  tank  developed  subsequent  to  the  passage  of  the  Taylor 
Grazing  Act  is  class  2  base  property.  R.  C.  Montgomery,  A-21414, 
June  28,  1938 44 

Where  a  water  was  not  used  to  support  a  livestock  operation  during 
the  priority  period,  the  water  is  in  Class  2  and  will  not  be  entitled  to 
a  grazing  license  or  permit  when  the  range  is  insufficient  to  meet  the 
requirements  of  all  in  the  preferred  class.  J.  0.  Campbell,  A-21213, 
July  1,  1938 50 

Water  that  is  used  to  service  the  Federal  range  for  a  given  number  of 
livestock  at  any  time  during  the  priority  period  can  qualify  as  prior 
water.     C.  C.  Hampton,  A-21248,  October  25,  1938 125 

Where  there  are  two  class  1  waters  competing  for  range,  the  licenses 
must  be  limited  by  the  number  of  livestock  using  the  waters  during 
the  priority  period.     L.  R.  Piatt,  A-21678,  January  16,  1939 129 

The  waters  of  appellant  are  each  "prior"  to  the  extent  of  the  greatest 
number  of  stock  that  were  "properly  grazed"  from  the  waters  at  any 
time  during  the  priority  period,  and  there  is  no  warrant  for  a  reduc- 
tion in  priority  because  of  partial  use  of  other  waters  during  the 
priority  period.  Only  that  number  of  livestock  that  could  be  properly 
grazed  on  the  public  lands  within  the  service  area  of  the  waters  without 
exceeding  the  carrying  capacity  of  such  lands  can  be  considered  as 
"properly"  grazed.     James  A.  Thompson,  A-21813,  June  29,  1940 168 

Under  the  regulation  then  in  effect  a  Class  2  water  developed  prior  to 
a  water  which  would  otherwise  be  in  the  same  classification  has  pref- 
erence over  the  latter  water.  Estate  of  J .  N.  Wells,  A-22508,  Novem- 
ber 20,  1940 180 

When  two  waters  that  are  full  time  but  not  prior  and  therefore  in  class 
2  have  overlapping  service  areas,  the  water  which  was  developed 
first  takes  precedence  over  the  subsequently  developed  waters.  (De- 
cision rendered  pursuant  to  the  1938  Federal  Range  Code.)  Roman 
C.  Nunez,  Serapio  Nunez,  A-21199,  December  21,  1940 190 

A  well  located  on  a  stock  driveway  which  was  included  in  a  grazing  dis- 
trict after  the  priority  period,  sJaould  receive  no  consideration  as  base 
property.     C/i/rfe  ^Smi'^/i,  A-2 1681,  January  24,  1941 196 

A  water  can  be  considered  as  a  qualified  water  only  for  the  number  of 
livestock  it  is  able  to  service,  even  though  it  may  have  serviced  more 
livestock  during  the  priority  period.  Leandro  Muniz,  A-23301,  April 
15,  1942 , 302 

505071—50 18 
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When  no  substantial  use  of  water  in  connection  with  an  established  and 
stable  livestock  business  was  made  during  the  priority  period  but  the 
water  was  used  by  local  residents  for  transitory  stock  watering  purposes 
the  "base  property"  was  not  impressed  with  priority  to  qualify  as  a 
Class  1  property.     W.  L.  Fite  and  Family,  A-23917,  September  5, 

1944 387 

The  priority  of  stock  waters  for  the  issuance  of  grazing  licenses  depends 
upon  their  use  during  the  priority  period,  and  their  use  by  greater 
numbers  of  livestock  during  any  subsequent  period  will  not  affect 

that  priority.     Emery  E.  Poor,  A-25807,  June  27,  1950 530 

Since  the  lands  in  question  were  embraced  in  a  homestead  entry  during 
the  priority  period,  1929  to  1934,  the  waters  of  both  applicants  could 
not  qualify  as  "prior  waters."  Neither  party  is  entitled  to  a  preference 
right  to  an  allotment  of  all  the  range  lying  adjacent  to  the  respective 
base  waters.     Jess  W.  Corn,  A-24308,  October  25,  1946 461 

7.2  BASE  PROPERTY  (WATER)— Availability 

Where  an  applicant  for  grazing  privileges  has  access  to  the  Federal 
range  from  his  water  by  traversing  a  public  road,  his  land  is  not 
"landlocked"  and  he  is  entitled  to  have  his  water  rated  for  the  carrying 
capacity  of  the  public  lands  within  its  service  area.  Charles  M. 
Creasy,  A-21099,  August  1,  1938 72^ 

A  well  which  has  no  equipment  for  the  production  or  storage  of  water 
cannot  be  considered  as  qualified  base  property.  C.  C.  Sykes,  A- 
21734,  February  18,  1941 201 

A  well  which  has  no  pump  to  raise  the  water  and  no  equipment  for  storing 
it  for  use  is  not  available  and  accessible  and  cannot  qualify  as  base 
property.     A.  H.  Moreland,  A-23169,  December  6,  1941 267 

Any  watering  facilities  that  are  inaccessible  or  unavailable  to  livestock 
cannot  be  considered  as  base  property  on  which  a  license  can  be 
predicated.     Cecile  R.  Pavlk,  A-21653,  November  7,  1940 178 

A  productive  well  which  does  not  have  facilities  for  bringing  the  water 
to  the  surface  does  not  constitute  a  water  base  property.  Sarah 
Meyers  Hedges,  A-21894,  February  28,  1941 209 

A  license  was  propertly  canceled  where  the  licensee's  water  consisted  of 
a  well  with  no  equipment  for  lifting  the  water  to  the  surface  or  for 
watering  of  livestock  and  where  the  licensee  did  not  own  anv  livestock. 
Edgar  Turney,  A-23331,  April  18,  1942 I 307 

An  applicant  cannot  be  granted  grazing  privileges  on  an  area  of  Federal 
range  when  his  livestock,  in  order  to  use  that  area  in  conjunction  with 
his  base  water,  would  have  to  trespass  on  the  private  lands  of  another. 
Eduardo  Boney,  A-23302,  April  15,  1942 306 

7.3  BASE  PROPERTY  (WATER)— Full  Time 

In  a  land  and  water  base  district,  water  may  be  rated  on  the  basis  of  the 
percentage  of  the  annual  period  it  is  available.  Charles  B.  Whitaker, 
A-20888,  July  29,  1937 15 

A  full-time  water  which  is  Class  2,  may  not  be  considered  in  connection 
with  a  part-time  water  which  was  used  during  the  priority  period,  as 
it  would  result  in  according  the  full-time  water  a  higher  classification 
than  that  to  which  it  is  entitled  when  considered  alone.  James  A. 
Ryan,  A-21380,  June  4,  1938 35 

A  part-time  water  may  be  rated  provided  it  is  supplemented  by  other 
waters  so  as  to  provide  for  year-round  use.  However,  a  part  time 
water  cannot  be  considered  prior  (Class  1)  if  the  use  made  of  the  water 
during  the  priority  period  was  in  connection  with  another  water  which 
the  appellants  do  not  now  own  or  control.  Vesta  C.  Stafford  et  at., 
A-21866,  September  28,  1940 173 
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Where  the  range  in  an  area  is  classified  as  suitable  for  use  during  the 
entire  year,  only  waters  which  are  available  for  12  months  of  the  year 
can  properly  be  considered  as  "full-time."     Joe  C.  Warf,  A-23167, 

.     December  6,  1941 263 

An  operator  who  has  a  number  of  part-time  waters  within  the  same  class 
may  have  them  considered  and  given  an  aggregate  rating  in  the  same 
manner  as  one  source  of  full-time  water  within  that  class,  assuming 
that  the  aggregate  amount  of  water  thus  computed  is  sufficient  for  a 
given  number  of  livestock  for  the  period  for  which  the  range  is  classi- 
fied as  suitable  for  use. /ames  ^. /??/an,  A-21380,    June    4,     1938 35 

A  water  in  order  to  be  full  time  must  be  "available,  accessible,  and 
adequate  for  a  given  number  of  livestock  during  those  months  in  the 
vear  for  which  the  range  is  classified  as  suitable  for  use."     R.   B. 

Hackler,  Edgar  Turney,  A-21675,  March  24,  1941 215 

Waters  must  be  available  during  those  months  in  the  year  for  which  the 
range  is  classified  as  suitable  for  use  to  be  full-time.     Milo  Blake,  A- 

22904,  September  9,  1941 233 

An  applicant  who  does  not  owm  or  control  full-time  waters  (waters  that 
will  service  the  range  12  months  out  of  the  year  where  the  range  is 
classified  for  year  long  use),  is  not  entitled  to  a  license.  R.  B.  Hackler, 
A-23391,  October  19,  1942 313 

7.4  BASE  PROPERTY  (WATER)— Service  Area 

In  determining  the  service  area  of  a  water,  topographical  and  other 
factors  should  be  considered,  and  deductions  made  for  competing 
waters.     /.  W.  Lemons,  Henry  T.  Frazor,  A-21219,  August  4,  1938__  98 

Lands  lying  outside  the  service  area  of  an  applicant's  waters,  even 
though  not  serviced  bv  other  waters,  mav  properly  be  excluded  from 
his  allotment.  R.  0."  and  G.  C.  Dinwiddie,  A-2i893,  February  20, 
1941 205 

An  applicant  who  owns  or  controls  a  Class  2  water  is  not  entitled  to  a 
license  where  all  of  the  Federal  range  within  the  service  area  of  his 
water  is  serviced  by  Class  1  water.  H.  E.  Tanner,  A-22507,  June  27, 
1941 225 

Appellant's  class  2  water,  being  closer  to  the  range  in  controversy  than 
the  class  1  waters  of  the  intervenor,  would  give  him  no  right  to  grazing 
privileges  as  such  privileges  depend  upon  the  classification  of  the  base 
waters  and  the  proximity  of  any  land  to  a  water  is  of  only  secondary 
consideration.     M.  T.  Myer,  A-23101,  September  26,  1941 251 

Grazing  privileges  based  on  the  ownership  or  control  of  waters  can  only 
be  granted  on  lands  within  the  service  areas  of  such  waters.  Joe  C. 
Warf,  A-23167,  December  6,  1941 263 

An  applicant's  Class  1  demand  is  restricted  to  the  carrying  capacity  of 
that  part  of  the  service  area  of  his  well  which  was  used  during  the 
priority  period.     John  T.  Muir,  A-21816,  February  18,  1941 204 

An  applicant  may  not  be  awarded  the  use  of  range  which  lies  outside 
the  service  area  of  his  water.  R.  B.  Hackler,  A-23168,  February  10, 
1942 274 

The  discretion  of  the  Grazing  Service  in  determining  whether  land  or 
water  shall  constitute  base  property  will  not  lightly  be  disturbed. 
However,  if  a  water  was  the  sole  water  servicing  an  area  of  Federal 
range  during  the  priority  period,  and  is  presently  servicing  range 
which  cannot  be  utilized  without  the  use  of  such  water,  and  other 
waters  in  the  district  have  been  qualified  as  base  property,  the  failure 
to  recognize  the  water  as  base  property  is  arbitrary  and  constitutes 
reversible  error.     Charles  C.  Anderson,  A-23576,  April  24,  1943 340 

Where  there  are  competing  waters  in  a  range  area  it  is  frequently  neces- 
sary in  the  issuance  of  licenses  to  limit  the  amount  of  land  as  well  as 
the  number  of  livestock  in  order  to  effect  a  fair  distribution  of  the 
available  range  and  provide  for  its  proper  use.  Mary  B.  and  Wayne 
Whitehill,  A-23945,  September  18,  1944 390' 
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Dependency  by  use  is  lost  by  failure  to  ofifer  a  base  property  in  support 
of  an  application  for  more  than  two  consecutive  years.  Henry 
Reeves,  et  al.,  A-24657,  July  14,  1948 496 

The  regulation  which  provides  that  base  property  will  lose  its  depend- 
ency by  use  if  the  holder  of  such  property  fails  for  two  consecutive 
years  to  offer  it  as  base  property  in  an  application  for  a  license  or 
permit,  has  prospective  and  not  retroactive  application.  Del  H. 
Adams,  A-25796,  May  1,  1950 523 

Failure  to  use  the  base  property  to  its  full  extent  for  more  than  two 
years  did  not  result  in  a  loss  of  the  dependency  by  use  under  section 
161.6(c)(9)  of  the  Federal  Range  Code.  Mahaffey  Livestock,  Inc., 
A-27441,  July  22,  1957 653 

The  provision  in  the  Federal  Range  Code  that  in  the  event  of  failure  for 
2  consecutive  years  to  offer  base  property  in  an  application  for  a  graz- 
ing license  or  permit,  such  property  will  lose  its  dependency  by  use  or 
priority  will  be  read  independently  of  and  as  unaffected  by  the  pro- 
vision in  the  Code  that  each  year  a  time  will  be  set  before  which  ap- 
plications for  grazing  privileges  must  be  filed  and  that  applications 
which  are  not  filed  on  or  before  that  date  will  be  rejected  for  that 
vear  in  the  absence  of  a  satisfactory  showing  justifying  the  late  filing. 
Don  C.  Call,  Lloyd  Higley  et  al,  A-27658,  September  29,  1958 707 

Where  an  application  for  grazing  privileges  is  filed  within  2  years  after 
the  base  offered  therein  was  first  recognized  as  having  priority,  but 
the  application  was  filed  too  late  to  be  considered  for  an  award  of 
grazing  privileges  for  the  year  in  which  it  was  filed,  the  application 
nontheless  satisfies  the  requirements  of  43  CFR  161.6(c)(9)  and  pre- 
vents loss  of  priority  of  the  base  for  failure  to  offer  it  in  an  applica- 
tion for  two  consecutive  vears.  Don  C.  Call,  Lloyd  Higley  et  al., 
A-27658,  September  29,  1958 707 

8.2  CANCELLATION      AND      REDUCTION— To      Conform      with      Base 

Property  Qualification 

Licenses  issued  in  error  cannot  be  construed  as  an  obligation  on  the 
Department  to  continue  such  error.  The  action  of  minor  officials 
upon  questions  of  fact  or  law  is  not  conclusive  and  does  not  deprive 
their  superior  officers  of  their  supervisory  power  and  authority.  B. 
W.  McMahon,  A-23729,  August  12,  1944 379 

A  permit  issued  for  grazing  privileges  in  excess  of  the  qualifications  of 
the  base  property  is  subject  to  reduction  to  conform  with  the  quali- 
fications of  the  base  property,  and  also  is  subject  to  reduction  on  a 
proportionate  basis  with  other  qualified  properties  in  order  to  meet 
the  estimated  carrving  capacity  of  the  unit.  John  D.  Assuras, 
A-24268,  May  24,  1946 447 

The  fact  that  an  applicant  has  been  permitted  in  the  past  to  graze  more 
livestock  on  the  range  than  his  base  lands  would  support  does  not 
entitle  him  to  special  consideration  or  call  for  any  waiving  of  the 
provisions  of  the  Federal  Range  Code.  Henry  Reeves  et  al.,  A-24657, 
July  14,  1948 496 

Where  base  lands  lost  by  a  holder  of  grazing  privileges  were  previously 
considered  in  determining  the  amount  of  grazing  privileges  granted 
to  him,  a  reduction  in  the  amount  of  such  privileges  proportionate  to 
the  reduction  in  base  lands  is  proper.  W.  N.  and  Ella  C.  Preas, 
A-24805,  December  14,  1948 514 

It  is  proper  to  cancel  a  10-year  grazing  permit  upon  discovery  that  the 
permit  was  issued  on  the  erroneous  assumption  that  the  waters  con- 
trolled by  the  permittee  were  full-time  waters,  it  being  established 
that  the  permittee  has  no  valid  claim  to  other  waters  that  qualify  as 
full-time  or  prior  waters.  Earl  C.  Presley,  A-24377,  February  18, 
1949 515 
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Once  a  non-preference  license  has  been  issued,  it  is  comparable  in  many 
respects  to  higher  class  licenses  and  subject  to  reduction  to  meet  the 
carrying  capacity  of  the  range  on  an  equal  percentage  basis  with  a 
higher  class.     Roy  T.  Hale,  A-23456,  November  19,  1942 321 

When  the  available  Federal  range  is  insufficient  to  satisfy  the  grazing 
demand  of  two  Class  1  applicants,  a  division  of  the  range  may  be  made 
proportionate  to  the  qualified  demand  of  the  respective  base  properties. 
E.  L.  Alexander,  A-24291,  June  11,  1946 453 

In  a  common-use  area  for  cattle,  all  outstanding  permits  will  be  reduced 
the  percentage  necessary  to  conform  to  the  carrying  capacity  of  the 
range.     A.  K.  Anderson  et  ah,  A-26532,  December  17,  1952 578 

8.4  CANCELLATION  AND  REDUCTION— Reduced  Area  of  Use 

Where  an  applicant  receives  a  permit  for  all  the  land  requested  in  his 
application  and  a  substantial  acreage  of  Federal  range  for  which  he 
had  not  applied  and  for  which  he  did  not  offer  any  base  property, 
his  license  or  permit  is  subject  to  cancellation  to  the  extent  that  it 
includes  such  additional  range.  Where  a  corrected  permit  is  issued 
in  replacement  of  a  10-year  permit  which  contained  an  error,  the  cor- 
rected permit  cannot  be  issued  for  a  period  which  would  carry  it 
beyond  the  original  10-year  term  of  the  original  permit.  James  C. 
Boyd,  A-25772,  January  12,  1951 542 

9.  CONSTRUCTION  AND  IMPROVEMENT  PERMITS 

The  issuance  of  a  permit  to  fence  the  Federal  range  does  not  in  itself 
constitute  the  grant  of  a  right  to  use  the  Federal  range  that  is  within 
the  fence.     Fine  Sheep  Company,  A-23680,  May  10,  1944 361 

Where  topography  and  roadways  are  to  be  considered  in  establishing  a 
crossing  area  over  Federal  range  between  two  tracts  of  privately  owned 
land,  the  local  grazing  officers  shall  designate  such  area  and  issue 
permits  for  fencing  the  area  of  use,  M.  S.  Major,  A-23834,  April  20, 
1945 415 

10.  CROSSING  AND  TRAILING  PERMITS 

A  crossing  permit  will  be  issued  when  necessary  to  facilitate  the  use  of  the 
applicant's  privately  owned  land.  M,  S.  Major,  A-23834,  October  28, 
1944 401 

Where  topography  and  roadways  are  to  be  considered  in  establishing  a 
crossing  area  over  Federal  range  between  two  tracts  of  privately 
owned  land,  the  local  grazing  officers  shall  designate  such  area  and 
issue  permits  for  fencing  the  area  of  use.  M.  S.  Major,  A-23834, 
April  20,  1945 415 

11.1  ENFORCEMENT  AND  SHOW  CAUSE  PROCEEDINGS— Procedure 

Where  an  applicant  has  been  charged  with  trespass  and  applies  for  a 
license  without  having  made  amicable  settlement  for  past  trespasses, 
he  should  be  cited  to  show  cause  why  his  application  should  not  be 
denied  as  provided  in  the  Code.     B.  T.  Green,  A-24078,  July  23,  1945_       431 

The  cancellation  of  a  grazing  permit  without  first  giving  the  permittee 
an  opportunity  to  show  cause  why  such  cancellation  should  not  be 
made  final  is  contrary  to  departmental  regulation.  Frank  Halls, 
A-27133,  September  8,  1955 591 

The  provision  in  the  Federal  Range  Code  authorizing  certain  officers, 
where  the  orderly  administration  of  the  range  or  other  public  interest 
requires,  to  make  immediately  effective  a  decision  from  which  an  ap- 
peal may  be  taken,  does  not  apply  to  decisions  cancelling  grazing 
licenses  or  permits.     Frank  Halls,  A-27133,  September  8,  1955 591 

Where  a  grazing  permittee  has  been  wrongfully  denied  use  of  the  range 
for  two  grazing  seasons  under  a  10-year  grazing  permit,  the  permittee 
will  be  granted  use  of  the  range  for  that  length  of  time  even  though 
his  permit  has  expired.     Frank  Halls,  A-27133,  September  8,  1955. _       591 
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The  cancellation  of  a  grazing  permit  without  according  the  permittee 
an  opportunity  to  demonstrate  or  achieve  compliance  with  lawful 
requirements  is  unlawful  under  section  9(b)  of  the  Administrative 
Procedure  Act  except  in  cases  of  wilfulness  or  those  in  which  the  public 
health,  interest,  or  safety  requires  otherwise;  the  departmental  regu- 
lation that  a  decision  cancelling  a  grazing  permit  will  not  become  effec- 
tive pending  disposition  of  a  timely  appeal  precludes  the  possibility 
of  such  a  decision  coming  within  the  scope  of  the  exception  clause  in 
section  9(b)  of  the  Administrative  Procedure  Act.  Frank  Halls, 
A-27133,  September  8,  1955 591 

11.2  ENFORCEMENT  AND  SHOW  CAUSE  PROCEEDINGS— Burden  of  Proof 

In  a  hearing  on  the  propriety  of  a  range  manager's  notice  cancelling  an 
an  outstanding  10-year  grazing  permit,  the  Government  has  the 
burden  of  proof.     Frank  Halls,  A-27133,  September  8,  1955 591 

11.3  ENFORCEMENT  AND  SHOW  CAUSE  PROCEEDINGS— Sufficiency  and 

Weight  of  Evidence 

The  cancellation  of  an  outstanding  license  or  permit  would  not  be 
warranted  in  the  absence  of  clear  and  convincing  evidence  that  the 
base  property  was  not  qualified  as  land  dependent  by  use.  John  D. 
Assuras,  A-24268,  May  24,  1946 447 

A  permit  granting  grazing  privileges  which  have  been  recognized  over 
a  period  of  years  will  not  be  canceled  unless  there  is  convincing 
evidence  that  the  base  property  upon  which  such  privileges  were 
predicated  was  not  qualified  and  that  the  action  in  granting  the  permit 
was  clearly  erroneous.     Earl  C.  Presley,  A-24377,  February  18,  1949. _       515 

Where  a  commensurate  property  report  contains  two  inconsistent  state- 
ments the  report  is  of  no  evidentiary  value  with  respect  to  the  appel- 
lant's use  of  the  public  domain  during  the  priority  years.  Frank 
Halls,  A-27133,  September  8,  1955 591 

Cancellation  of  a  grazing  permit,  issued  upon  showings  accepted  as  suffi- 
cient to  satisfy  the  requirements  of  the  Federal  Range  Code,  and 
upon  which  grazing  privileges  have  been  granted  over  a  term  of  years, 
is  not  warranted  in  the  absence  of  clear  and  convincing  evidence  that 
the  base  property  was  not  qualified  under  the  range  code  and  that 
the  action  in  granting  the  permit  was  clearly  erroneous.  Frank 
Halls,  A-27133,  September  8,  1955 591 

12.  EXCHANGE  OF  USE 

A  "war  emergency"  license  and  an  exchange  of  use  license  do  not 
constitute  licenses  received  as  a  matter  of  privilege  prescribed  by  the 
provisions  of  the  Federal  Range  Code  and  the  applicant  cannot  com- 
plain of  their  extent.     Fine  Sheep  Company,  A-23680,  May  10,  1944_       361 

An  exchange  of  use  license  is  not  mandatory  under  the  law  or  the  Federal 
Range  Code,  when  proposed  by  an  interested  party,  but  it  should  not 
be  denied  arbitrarily  in  appropriate  cases  when  consistent  with  good 
range  management.  Charles  E.  Kunzler  et  al.,  A-24285,  June  6, 
1946 - 450 

13.  FREE  USE 

An  applicant  whose  application  is  denied  because  his  base  is  class  2 
may  be  entitled  to  a  free-use  permit  as  provided  for  in  section  5  of 
the  Taylor  Grazing  Act.     Luther  G.  Ware,  A-21084,  July  5,  1938 52 

Free-use  applicants  have  preference  rights  which  are  senior  to  those  of 

regular  applicants.     A.  E.  and  W.  J.  Bozarth,  A-21490,  Au^.  4,  1938_        110 

An  applicant  who  does  not  control  a  full-time  water  may  be  awarded 
a  free-use  license  for  the  portion  of  the  grazing  season  during  which  he 
has  available  water.  Sarah  Meyers  Hedges,  A-21894,  February  28, 
1941 209 
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The  use  of  the  income  from  a  livestock  operation  for  the  direct  support 
of  the  family  does  not  constitute  "livestock  kept  for  domestic  pur- 
poses" to  entitle  the  operator  to  a  free  use  license.  A  free  use  license 
for  50  sheep  is  not  justified.     John  Rodrigues,  A-23333,  April  18,  1942_       310 

Range  which  is  from  two  to  five  miles  from  an  applicant's  residence 
would  not  be  "in  the  immediate  neighborhood"  as  required  for  the 
grazing  of  livestock  under  a  free  use  license.  H.  M.  Hackler,  A- 
23531,  December  26,  1942 335 

The  number  of  livestock  to  be  grazed  under  a  free  use  license  is  con- 
trolled by  the  number  of  livestock  that  are  actually  kept  for  domestic 
purposes.     H.  M.  Hackler,  A-23531,  December  26,  1942 335 

In  the  absence  of  a  right  to  settle,  reside  upon,  or  maintain  possession 
of  a  part  of  the  Federal  range,  an  occupant  of  the  range  would  not  be 
entitled  to  free-use  privileges.  Pete  Savage,  A-23874,  October  5, 
1944. _ _ 393 

14.1  LICENSES  AND  PERMITS — Conditions  and  Limitations 

The  contention  that  Section  3  of  the  Taylor  Grazing  Act  prohibits  the 
denial  of  a  permit  if  such  denial  will  impair  the  value  of  the  grazing 
unit  of  the  permittee  when  such  unit  is  pledged  as  security  for  a  bona 
.fide  loan  was  fully  considered  and  properly  answered  in  the  Examin- 
er's decision.  Joseph  F.  Livingston  and  Glade  Cook,  A-22362,  Decem- 
ber 18,  1939 141 

The  Federal  range  allotted  to  a  licensee  should  be  sufficient  to  satisfy 
the  licensed  use.  A  license  should  not  authorize  Federal  range  use 
greater  than  the  forage  available.  R.  B.  Hackler,  A-21665,  January 
11,  1941 194 

Any  license  or  permit  should  be  limited  to  the  number  of  livestock  for 
which  the  base  property  is  qualified  and  the  allotment  restricted  to  so 
much  lands  as  are  reasonably  necessary  to  provide  feed  for  such  live- 
stock.    C.  C.  Sykes,  A-21734,  February  18,  1941 201 

The  Grazing  Service  should  take  steps  to  ascertain  the  true  carrying 
capacity  of  the  range  in  the  area  and  either  the  licenses  or  the  allot- 
ments to  be  used  should  be  amended  so  that  the  number  of  livestock 
grazed  will  not  exceed  the  available  grazing  facilities  of  the  range. 
R.  B.  Hackler,  Edgar  Turney,  A-21675,  March  24,  1941 215 

A  license  will  not  be  issued  where,  in  order  to  attain  access  to  the  Federal 
range  it  would  require  trespass  on  private  land.  Joe  C.  Warf,  A- 
23167,  December  6,  1941 263 

Where  an  allotment  includes  both  private  land  and  Federal  range,  the 
use  of  the  land  with  numbers  of  livestock  in  excess  of  that  licensed 
would  appear  to  constitute  a  violation  of  the  terms  of  the  license. 
Leandro  Muniz,  A-23301,  April  15,  1942 302 

The  Federal  Range  Code  does  not  prohibit  a  licensee  from  grazing  the 
livestock  of  others  under  his  license.  Charles  C.  Anderson,  A-23576, 
April  24,  1943 340 

A  temporary  license  should  not  be  issued  if  its  issuance  will  authorize 
Federal  range  use  in  excess  of  the  determined  carrying  capacity. 
J.  W.  Solen,  A-23697,  September  30,  1943 350 

Use  of  the  Federal  range  should  not  be  authorized  in  excess  of  its  carry- 
ing capacity.     Raymond  Parus,  A-24039,  July  12,  1945 426 

The  Federal  Range  Code  does  not  contemplate  that  licenses  shall  confer 
grazing  privileges  for  a  sufficient  number  of  livestock  to  permit  the 
licensee  to  derive  his  entire  living  therefrom.  Wayne  M.  and  Mary 
B.  Whitehill,  A-24445,  September  18,  1947 486 

In  a  water  base  district  licenses  are  limited  by  the  carrying  capacity  of 
the  range  allocable  to  the  licensee.  Wayne  M.  and  Mary  B.  White- 
hill,  A-24445,  September  18,  1947 486 

A  license  or  permit  for  Federal  range  use  can  be  granted  only  for  the 
amount  requested  in  a  proper  appKcation.  James  C.  Boyd,  A-25772, 
January  12,  1951 542 
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A  grazing  licensee  is  not  entitled  to  a  license  permitting  him  to  graze  100 
percent  on  the  Federal  range  where  the  Federal  range  is  interspersed 
with  the  licensee's  privately  owned  unfenced  lands  and  his  livestock 
grazes  the  entire  year  partly  on  the  Federal  range  and  partly  on  his 
own  lands.     Leo  Sheep  Company,  A-27424,  May  7,  1957 629 

A  protest  against  issuance  of  a  grazing  license  permitting  only  a  per- 
centage Federal  range  use  is  properly  denied  where  it  is  shown  that 
the  licensee  is  receiving  all  of  the  grazing  privileges  to  which  he  is  en- 
titled, and  no  showing  is  made  that  his  grazing  privileges  are  adversely 
affected  by  virtue  of  such  license.  Leo  Sheep  Company,  A-27424, 
May  7,  1957 629 

Where  the  renewal  of  a  grazing  permit  was  not  denied  to  an  applicant 
for  grazing  privileges  and  there  is  no  evidence  that  the  value  of  the 
applicant's  grazing  unit  will  be  impaired  by  action  taken  on  his  appli- 
cations, the  provision  in  section  3  of  the  Taylor  Grazing  Act  that  no 
permittee  who  has  complied  with  the  applicable  rules  and  regulations 
shall  be  denied  the  renewal  of  a  grazing  permit  if  such  denial  will  impair 
the  value  of  his  grazing  unit  has  no  effect  on  the  award  of  grazing 
privileges  to  which  the  applicant  is  entitled.  Charles  H.  McChesney 
et  al,  A-27630,  May  28,  1958 693 

14.2  LICENSES  AND  PERMITS — Temporary  or  Nonrenewable 

A  temporary  license  cannot  constitute  a  bar  to  the  authority  of  the 
Secretary  to  adjust  the  boundaries  of  grazing  districts,  eliminating 
the  range  from  the  district,  even  though  the  livestock  unit  in  con- 
nection with  which  the  license  was  granted  may  have  been  pledged  as 
security  for  a  loan.     Alford  Roos,  A-21097,  June  28,  1938 38 

Where  a  boundary  between  two  allotments  may  change  from  year  to 
year  by  reason  of  first  one  party  and  then  the  other  leasing  patented 
mining  claims,  the  Grazing  Service  may  refuse  to  grant  any  permits  to 
the  parties  and  shall  continue  the  issuance  of  temporary  licenses. 
James  A.  McDougal,  A-2 1 684,  February  28,1941 207 

An  unqualified  applicant  may  be  awarded  a  temporary  license  for  Federal 
range  not  required  to  satisfy  the  demand  of  qualified  applicants  but 
the  license  must  be  limited  to  the  number  of  livestock  which  the  li- 
censee can  support  on  his  base  property  during  the  period  of  the  year 
when  his  livestock  are  off  the  Federal  range.  B.  F.  Casey,  A-23134, 
December  6,  1941 260 

The  word  * 'license"  both  in  law  and  in  general  usage  connotes  the  tem- 
porary grant  of  a  privilege  and  as  such  it  is  to  be  understood  when 
used  in  connection  with  the  granting  of  grazing  privileges.  This  tem- 
porary allowance  of  privileges  in  excess  of  those  allowable  under  the 
Federal  Range  Code  does  not  constitute  a  waiver  of  the  requirements  of 
the  Code  nor  does  it  entitle  a  licensee  to  continue  to  receive  privileges 
in  excess  of  those  to  which  he  is  entitled.  George  Carson  and  Sons, 
A-23584,  April  28,  1943 346 

The  carrying  capacity  of  the  range  and  the  4-month  base  property  re- 
quirement are  not  inflexible  but  are  subject  to  change  and  adjustment 
under  the  Code,  and  exceptions  to  the  4-month  base  property  require- 
ment may  be  made  by  the  issuance  of  nonrenewable  licenses  during 
periods  when  conditions  of  the  range  justify.  Charles  H.  McChesney, 
et  al,  A-27630,  May  28,  1958 693 

15.1  REVIEW  PROCEEDINGS— Procedure 

Where  the  applicants  have  appealed  to  the  Department  without  any 
specifications  of  error  or  ground  for  appeal,  the  decision  appealed 
from  will  be  affirmed.  John  Zaharis  and  Tom  Kanatas,  A-20936, 
November  1,  1937 17 

An  appellant  who  does  not  file  specifications  of  error  and  makes  no 
attempt  to  show  wherein  the  findings  of  fact  and  decision  of  the  ex- 
aminer are  in  any  way  at  variance  with  the  testimony  given  at  the 
hearing,  has  failed  to  submit  an  adequate  appeal.  Ben  Hansen,  A- 
23303,  April  7,  1942 301 
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An  appeal  that  is  not  timely  filed  is  subject  to  dismissal,     John  Rodri- 

gues,  A-23333,  April  18,  1942 310 

An  appellant  who  fails  to  appeal  to  the  Director  from  an  adverse  decision 
of  an  Examiner  cannot  thereafter  appeal  to  the  Department  from  the 
Director's  decision  affirming  the  Examiner  which  was  rendered  as  the 
result  of  the  intervenor's  appeal.  R.  R.  Schneider,  A-25741,  July  5, 
1950 531 

A  decision  of  the  Director  of  the  Bureau  of  Land  Management  on  an 
appeal  involving  allotments  on  the  Federal  range  which  states  that 
the  parties  are  not  qualified  to  the  extent  authorized  under  their 
present  licenses  is  not  a  final  determination  on  the  qualifications,  but 
merely  the  tentative  determination  necessary  to  initiate  proceedings 
to  cancel  or  reduce  licenses  as  provided  in  the  regulations  and  is  not 
therefore  appealable  to  the  Department.  Scorup-Somerville  Cattle 
Company,  et  al,  A-25897,  March  30,  1951 556 

It  is  not  error  to  refuse  to  grant  an  extension  of  time  within  which  to  file 
an  appeal  from  a  decision  of  an  Examiner  where  the  request  is  filed 
after  expiration  of  the  30-day  period.  Jonreed  Lauritzen,  A-26276, 
October  3,  1951 559 

An  appeal  to  the  Secretary  of  the  Interior  will  be  dismissed  where  it  was 
not  filed  within  the  time  required  by  Departmental  regulation. 
Maurice  Davis,  A- 27198,  January  5,  1956 614 

An  appeal  to  the  Secretary  of  the  Interior  from  a  decision  of  the  Director 
of  the  Bureau  of  Land  Management  will  be  dismissed  where  the 
notice  of  appeal  is  not  filed  within  the  time  prescribed  by  the  Depart- 
ment's rules  of  practice.  Lloyd  R.  Hill  and  C.  C.  Grove,  A-27379, 
July  16,  1956 619 

An  appeal  to  the  Secretary  of  the  Interior  will  be  dismissed  where  an 
appellant  does  not  file  a  statement  of  the  reasons  in  support  of  his 
appeal  within  the  time  required  by  the  rules  of  practice.  Matley 
Bros,  et  al,  A-27486,  May  28,  1957 633 

Where  reasons  for  an  appeal  have  not  been  filed  within  the  30  day  period 
provided  by  the  regulations  the  appeal  will  be  summarily  dismissed 
Karl  and  Mae  Bradshaw,  A-27762,  September  11,  1958 700 

An  appeal  to  the  Secretary  of  the  Interior  from  a  decision  of  the  Direc- 
tor, Bureau  of  Land  Management,  will  be  dismissed  where  the  ap- 
pellant fails  to  file  a  statement  of  reasons  for  the  appeal.  E.  C. 
Jensen  and  Sons,  A-27803,  October  21,  1958 7 13 

15.2  REVIEW  PROCEEDINGS— Scope  of  Review 

The  Examiner,  who  had  an  opportunity  to  observe  the  witnesses  and  to 
interrogate  them  when  necessary,  was  in  the  best  position  to  judge 
the  weight  to  be  accorded  conflicting  testimony,  and  his  findings  are 
therefore  accepted.  Forrest  B.  Mulkins  and  Levy  C.  Knape,  A-21087, 
December  8,  1937 22 

As  between  private  parties,  the  Department  is  without  jurisdiction  to 
determine  the  question  as  to  water  rights,  that  being  a  matter  solely 
within  the  province  of  the  State  Courts.  Lee  J.  Esplin,  A-21028, 
May  31,  1938 31 

An  issue  that  was  not  raised  at  the  hearing  need  not  be  considered  upon 

appeal  to  the  Department.    Alford  Roos,  A-21097,  June  28,  1938 38 

Statements  made  in  support  of  an  appeal  to  the  Department  are  ex  parte 
and  not  entitled  to  consideration.  Vesta  C.  Stafford  et  al.,  A-21866, 
December  14,  1940 187 

Where  appellant  has  raised  no  specific  points  on  his  appeal  and  the 
record  discloses  no  error  of  substance  in  the  Director's  decision,  the 
decision  will  be  affirmed.    Roy  Bundy,  A-26533,  December  17,  1952.  _       579 

15.3  REVIEW  PROCEEDINGS— Rehearing 

A  motion  for  rehearing  which  presents  only  a  question  considered  at  the 
time  of  the  decision,  will  be  denied.  Alford  Roos,  A-21097,  October 
25,  1938 124 

A  motion  for  rehearing  will  be  denied  where  the  issues  involved  are  con- 
sidered moot  because  of  the  issuance  of  new  regulations  and  no  appeal 
has  been  filed  to  the  license  issued  under  the  new  regulations.  Dulcie 
S.  Williams,  A-21250,  November  30,  1940 184 
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A  motion  for  rehearing  that  is  not  timely  filed  is  subject  to  dismissal. 

James  A.  Thompson,  A-21813,  December  14,  1940 18&- 

A  motion  for  a  rehearing  will  be  denied  where  no  errors  are  alleged  in  the 

Department's  decision.     C.  C.  Sykes,  A-21734,  June  27,  1941 224 

A  motion  for  rehearing  will  not  be  considered  which  is  based  Upon  facts 
which  could  have  been  offered  at  the  hearing  upon  the  appeal.  James 
N,  McDougal,  A-21684,  June  27,  1941 222 

A  motion  for  rehearing  will  not  be  considered  when  it  is  not  timely  filed. 

James  N.  McDougal,  A-21684,  June  27,  1941 222 

Where  the  record  is  insufficient  to  provide  an  adequate  basis  for  de- 
termining an  issue,  the  case  mav  be  remanded  for  further  hearing. 
Walter  Box,  A-23369,  May  16,  1942 312 

Where  the  appellant  presents  no  facts  which,  if  proved,  would  warrant  a 
change  in  a  decision,  a  motion  for  rehearing  will  be  denied.  William 
Dieting,  A-23763,  August  12,  1944 383- 

A  motion  for  rehearing  will  be  denied  where  there  is  nothing  to  indicate 
that  a  rehearing  would  supply  any  additional  evidence.  Mary  B.  and 
Wayne  Whitehill,  A-23945,  January  6,  1945 410^ 

Where  appellant  had  ample  opportunity  to  offer  whatever  proofs  it 
desired,  a  motion  for  rehearing  based  upon  newly  discovered  evidence 
will  be  denied.     A^.  J.  Meagher  Company,  A-23920,  January  31,  1945. _       412 

Motion  for  rehearing  will  be  granted  where  the  parties  to  a  controversy 
cannot  agree  as  to  a  trail  use  by  one  applicant  over  certain  land 
allotted  to  the  other  as  suggested  in  the  Department's  prior  decision. 
M.  S.  Major,  A-23834,  February  24,  1945 413^ 

A  motion  for  rehearing  will  be  dismissed  where  the  grounds  specified  in 
support  of  the  motion  are  substantially  the  same  as  those  advanced 
on  appeal  and  which  were  considered  by  the  Department  before  the 
decision  was  rendered.    Raymond  Parus.    A-24039,  November  5,  1945_       440' 

A  motion  for  rehearing  will  be  denied  when  the  grounds  advanced  in 
support  of  the  motion  are  substantially  the  same  as  those  presented 
on  appeal,  and  which  were  considered  by  the  Department  at  the  time 
its  former  decision  was  rendered.  L.  Edward  Edgington,  A-24108, 
November  7,  1945 441 

A  motion  for  rehearing  will  be  denied  where  the  grounds  advanced  in 
support  of  the  motion  are  substantially  the  same  as  those  presented 
on  appeal  and  the  record  in  the  case  provides  no  reason  for  disturbing 
the  decision.    Art  L.  Murry,  A-24259,  September  11,  1946 459' 

Affidavits  setting  forth  facts  which,  if  accepted,  would  not  warrant  modi- 
fication of  prior  decision  will  not  support  a  motion  for  rehearing. 
James  Bundy,  A-24438,  August  20,  1947 485' 

A  request  by  an  appellant  that  the  hearing  before  the  examiner  be 
reopened  so  that  additional  testimony  may  be  offered  will  be  denied 
where  it  appears  that  the  appellant  was  not  deprived  of  an  opportunity 
to  submit,  at  the  hearing  before  the  examiner,  the  evidence  which  he 
proposes  to  submit  at  a  reopened  hearing.  E.  E.  Larsen,  A-25888, 
December  8,  1950 536' 

A  departmental  decision  approving  the  dismissal  of  an  appeal  from  a 
hearing  examiner  because  of  failure  to  comply  with  procedural  require- 
ments will  be  set  aside  and  the  case  will  be  remanded  to  the  Bureau  of 
Land  Management  for  consideration  of  the  matters  of  substance  raised 
in  the  appeal,  where  an  affidavit  is  submitted  by  the  appellant  setting 
forth  circumstances  which  appear  to  justify  waiving  the  procedural 
defects  and  where  the  reopening  of  the  case  to  the  extent  of  considering 
the  merits  of  the  appeal  apparently  will  not  prejudice  others  interested 
in  the  subject  matter  of  the  case.  E.  E.  Larsen,  A-25888,  December  8, 
1950 53& 

Consideration  on  appeal  may  properly  be  limited  to  such  issues  as  were 
raised  by  the  appdlants  at  the  hearing  before  the  Examiner  in  a  case 
involving  the  granting  of  grazing  privileges  and  a  rehearing  will  not  be 
granted  to  determine  an  issue  not  so  raised.  M.  P.  Depaoli  and  Sons, 
A-25978,  March  29,  1951 552 

Where  no  appeal  is  taken  from  a  decision  of  a  hearing  examiner  involving 
grazing  privileges,  the  decision  becomes  the  final  decision  of  the  depart- 
ment and  it  will  not  be  disturbed  except  upon  a  showing  of  fraud  or 
gross  irregularity.  Clegg  Livestock  Company,  A-26571,  January  23, 
1953 -____ 579 
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Where  the  dependency  by  use  of  base  property  is  determined  on  the 
basis  of  the  record  of  forest  permits  issued  to  the  applicant's  predeces- 
sors and  the  applicant  shows  that  permits  for  additional  livestock 
from  the  same  base  may  have  been  overlooked  but  the  evidence  in  the 
record  is  inconclusive,  the  case  will  be  remanded  for  a  redetermination 
of  the  priority  of  the  base  property.  Mahaffey  Livestock,  Inc., 
A-27441,  July  22,  1957 653 

16.  SPECIAL  RULES 

An  adjudication  under  a  standard  not  provided  by  the  Federal  Range 
Code  should  be  accomplished  through  the  medium  of  a  special  rule 
for  the  district.  Meriot  J.  Cathey  and  Lester  H.  Cathey,  A-21155, 
August  4,  1938 89 

Where  a  special  rule  for  the  classification  of  base  properties  in  a  grazing 
district  permits  a  combination  of  land  and  water  bases,  without  speci- 
fying what  weight  shall  be  given  to  the  respective  bases,  it  is  not  an 
abuse  of  discretion  for  the  district  grazier,  in  adjudicating  grazing  priv- 
ileges, to  assign  a  weight  of  two-thirds  to  land  and  a  weight  of  one- 
third  to  water  in  such  a  combination.  William  Sellas,  A-25698,  June 
15,  1950 526 

Any  rule  which  purports  to  establish  both  land  and  water  as  base  prop- 
erty in  the  district  constitutes  a  special  rule  which  must  receive  the 
approval  of  the  Secretary  of  the  Interior  in  order  to  become  effective. 
Parman  and  Schadler;  Urrels  and  Parman,  A-26338,  March  31,  1952__       564 

17.1  TRANSFER  AND  DIVISION— Base  Property 

A  grazing  license  is  not  a  personal  right.  When  a  livestock  operator  loses 
control  of  the  property  upon  which  a  license  is  based,  the  grazing 
privilege  transfers  to  the  new  owner  or  lessee.  Stuart  and  Meerscheidt, 
A-21251,  August  1,  1938 82 

The  purchaser  of  a  portion  of  a  base  property  is  entitled  to  such  part  of 
the  license  or  permit  as  is  based  on  the  property  transferred.  Section 
7(a)  of  the  Code  merely  codified,  by  regulation,  what  is  inherent  in 
the  Taylor  Grazing  Act  itself,  namely,  that  the  person  in  control  of 
a  property  is  the  one  by  whom  grazing  privileges  based  on  that  prop- 
erty are  to  be  enjoyed.     M.  0.  Metroz,  A-21683,  February  17,  1939.-        133 

Loss  of  ownership  or  control  of  property  to  which  base  property  qualifi- 
cations have  attached  results  in  the  loss  of  such  qualifications  in  the 
absence  of  a  proper  and  timely  application  for  transfer  of  such  qualifi- 
cations to  specific  property  of  sufficient  productivity  to  receive  them. 
James  G.  Brown,  A-27635,  September  24,  1958 701 

17.2  TRANSFER  AND  DIVISION — Base  Property  Qualification 

A  licensee  cannot  assign  his  grazing  privileges  independent  of  the  transfer 

of  a  base  property.     Charles  M.  Creasy,  A-21099,  August  1,  1938__-         72 

Where  an  applicant  loses  the  right  to  use  certain  waters  and  subsequently 
acquires  new  water  any  priority  which  was  attached  to  the  old  water 
is  not  transferred.  Roman  C.  Nunez,  Serapio  Nunez,  A-21199, 
December  21,  1940 190 

Transfers  of  grazing  privileges  from  one  water  base  to  another  may  be 
permitted  where  the  service  area  of  the  new  water  is  essentially  the 
same  as  that  of  the  water  base  from  which  the  transfer  is  made.  Milo 
Blake,  A-22904,  September  9,  1941 23a 

Ordinarily  where  dependency  by  use  was  created  by  the  use  of  a  ranch 
property,  it  will  be  presumed  that  such  use  was  of  the  property  as  a 
whole  and  that  the  dependency  by  use  attaches  to  the  various  units  of 
the  property  in  proportion  to  the  carrying  capacity  of  those  units. 
However,  this  presumption  can  be  rebutted  by  evidence  that  the  use 
was  restricted  to  a  given  part  or  parts  of  the  property.  Kenneth  J. 
human,  A-22682,  December  10,  1941 , 269 
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A  transfer  of  grazing  privileges  from  one  base  property  to  another  was 
properly  made  without  the  consent  of  the  owner  of  the  base  property 
from  which  the  privileges  were  transferred  where  "the  applicant  for 
such  transfer  is  a  lessee  without  whose  established  livestock  operations 
such  property  would  not  have  dependency  by  use  or  priority"  and  the 
applicant  held  the  base  under  lease  at  the  time  of  the  transfer.  Wil- 
Ham  Dieting,  A-23763,  May  11,  1944 367 

Although  approval  of  an  application  to  transfer  a  license  under  section 
161.7(b)  of  the  Code  is  not  mandatory,  such  approval  is  to  be  withheld 
only  for  the  reasons  stated  in  that  section  of  the  Code.  William 
Dieting  A-23763,  August  12,  1944 383 

The  Director  properly  refused  to  take  action  on  an  application  to  transfer 
grazing  privileges  where  the  area  concerned  was  under  the  administra- 
tion of  the  Indian  Service  through  an  agreement  approved  by  the 
Department.     D.  R.  Seely,  A-24523,  April  10,  1947 470 

Where  base  lands  lost  by  a  holder  of  grazing  privileges  were  previously 
considered  in  determining  the  amount  of  grazing  privileges  granted  to 
him,  a  reduction  in  the  amount  of  such  privileges  proportionate  to  the 
reduction  in  base  lands  is  proper.  W.  N.  and  Ella  C,  Preas,  A-24805, 
Dec.  14,  1948 514 

A  transfer  of  a  base  property  qualification  from  base  propertv  not  owned 
by  the  transfer  applicant  is  not  valid  without  the  written  consent  of 
the  owner  or  owners  and  any  encumbrancers  of  the  property.  Charles 
R.  Kippen,  A-26971,  November  26,  1954 584 

Where  a  dependency  by  use  was  created  by  the  use  of  a  ranch  property 
as  a  whole,  upon  separation  of  the  original  operation  into  several  units, 
the  dependency  by  use  attaches  to  the  various  units  in  proportion  to  the 
carrying  capacity  of  those  units  in  the  absence  of  any  evidence  showing 
that  such  allocation  is  improper.  Henry  MeCleary  Timber  Co.,  et  al., 
A-27146,  November  7,  1955 608 

Generallly  base  property  may  be  invested  with  dependency  by  use  by 
transfer  from  other  property  if  the  application  for  transfer  of  base 
property  qualifications  presented  under  section  161.7(b)  of  the  Federal 
Range  Code  designated  specific  property  owned  or  controlled  by  a 
transferee  with  sufficient  productivity  to  support  the  qualifications  to 
be  transferred.     James  G.  Brown,  A-27635,  September  24,  1958 701 

Generally  where  grazing  rights  are  acquired  in  excess  of  the  commensura- 
bility  of  the  lands  to  which  such  rights  are  transferred  and  the  trans- 
feree thereafter  acquires  additional  base  property,  the  excess  grazing 
rights  cannot  be  attached  to  the  after-acquired  lands  where  the  trans- 
feree fails  within  the  time  allowed  him  by  the  range  manager  to  offer 
such  lands  in  a  transfer  of  such  excess  rights.  James  G.  Brown 
A-27635,  September  24,  1958__ _ 701 
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